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DtaDCD  IN  THE 


Supreme  Court  of  Appeals  of  Virginia. 


Howe.  Knox  &  Co.  v.  Ould  &  Carrington. 
Bartlett  &  Robins  v.  Ould  &  Carrington. 

November  term,    1876.    Richmond. 

1.  Neirotlable  Paper— Delivery.*— Delivery    is 

absolutely  essential  to  the  transfer  by  endorsement 
of  negotiable  paper,  but  such  delivery  may  be  either 
actual   or  constructive. 

2.  Same — Same — Intent. — Whether  a  purchaser 
or  endorsee  of  negotiable  paper  has  acquired  such 
possession  actual  or  constructive  as  is  sufficient  for 
all  the  purposes  of  the  transfer,  must  always  depend 
upon  the  particular  circumstances  of  each  case. 

S.  Same  —  Coniitractlve  Delivery  —  Subse- 
quent Attachment.— S  is  the  owner  of  the  nego- 
tiable note  of  M  for  $8,000,  which  he  endorses  and 
deposits  with  the  bank  as  collateral  security  for  a 
loan  of  $4,000  obtained  upon  the  discount  by  the 
bank  of  the  note  of  B.  S  sells  the  note  to  O,  and 
gives  O  an  order  on  the  bank  to  deliver  the  note  to 
O.  On  the  same  day  O  presents  the  order  at  the 
bank,  and  is  told  the  president  of  the  bank  is 

2  absent  from  town.     Some  days  *  thereafter  O 

has  an  interview  with  the  president  at  the 
bank,  and  is  then  informed  that  the  debt  of  S  is 
nearly  paid,  and  that  he  would  deliver  to  O  the 
note  but  for  the  service  of  attachment  upon  the 
bank.  The  debt  of  S  is  afterwards  paid  in  full. 
Before  the  sale  by  S  to  O,  an  attachment  had  been 
served  upon  M  at  the  suit  of  a  creditor  of  S;  but 
of  this  O  had  no  notice  when  he  purchased  the  note. 
After  the  sale  and  notice  to  the  bank  by  O,  an  at- 
tachment was  served  on  the  bank  by  another  cred- 
itor of  S.  Held:  The  sale  by  S  to  O  is  valid,  and 
he  is  entitled  to  the  note  as  against  the  attaching 
creditors  of   S. 

These  two  cases  are  substantially  the 
same,  and  were  heard  together  in  this  court.. 
The  subject  of  controversy  in  the  cases  is  the 
note  for  $8,000  given  by  Solomon  Myers  to 
Samuel  Strong,  which  was  one  of  the  subjects 
involved  in  the  case  of  Myers  v.  Ould  &  Car- 
rington, reported  in  23  Gratt.  383.  In  that 
case  it  was  held  that  the  note  was  a  valid 
security  as  against  Myers;  but  whether  it 
was  the  property  of  Ould  &  Carrington 
under  the  transfer  of  it  by  Strong  to  them, 
or  was  subject  under  the  attachments  of  his 
creditors  was  left  to  be  litigated  in  the  at- 
tachment suits  of  these  creditors. 

On  the  29th  of  May  1806,  Howe,  Knox  & 
Co.,    instituted    their    action    of    assumpsit 


*lVev*tlable  Paper — Delivery. — On  the  ques- 
tion of  the  delivery  of  bills  of  exchange  and  promis- 
sory notes,  see  generally,  4  Am.  &  Eng.  Enc.  Law 
(2nd  Ed.)  201,  251,  263.  See  also  Grasswitt  v.  Con- 
nally,  27  Gratt.  19;  Wright  v.  Smith,  81  Va,  777. 


against  Samuel  Strong,  in  the  circuit  court 
of  the  city  of  Richmond,  to  recover  the  sum 
of  $1,092.43,  with  interest  from  the  1st  of 
October  1865;  and  at  the  same  time  they 
sued  out  attachments  against  him  as  an  ab- 
sent defendant;  one  of  which  was  served  on 
Solomon  Myers  on  the  31st  of  May  1866, 
and  the  other  was  served  on  Betz,  Youngal- 
ing  &  Co.  on  the  29th  of  May. 

Ould  &  Carrington  filed  their  petition  in 
this  suit,  claiming  that  the  note  for  $8,000 
executed  by  Myers  to  Strong  had  been 
transferred  to  them  by  Strong,  and  that  they 
were  the  holders  thereof  for  value  without 
notice  of  the  attachment  of  Howe,  Knox  &  Co. 
On  the  trial  of  the  cause,  in  Decem- 
3  ber  1866,  between  ♦the  plaintiffs  and 
Strong,  there  was  a  verdict  and  judg^ 
ment  in  favor  of  the  plaintiffs.  The  case,  upon 
the  petition  of  Ould  &  Carrington,  was  then 
allowed  to  lie  until  their  contest  with  Myers 
was  ended.  The  case  came  on  for  trial  in 
January  1874,  when  the  parties  dispensing 
with  a  jury  submitted  the  whole  matter  of 
law  and  fact  to  the  court.  And  the  court 
held  that  the  right  of  Ould  &  Carrington  to 
the  said  note  was  paramount  to  that  as- 
serted by  the  plaintiffs  under  their  attach- 
ment. And  the  First  National  Bank  which  had 
possession  of  the  note,  admitting  they  had  no 
claim  upon  it,  was  directed  to  deliver  it  to 
Ould  &  Carrington.  To  this  opinion  of  the 
court  the  plaintiffs  excepted;  and  set  out  th^ 
evidence  in  their  exception.  They  applied  to 
this  court  ioT  a.  supersedeas;  which  was  al- 
lowed. 

The  case  of  Bartlett  &  Robbins  against 
Strong,  was  also  an  action  of  assumpsit,  in 
the  same  court,  brought  on  the  30th  of  May 
1866,  to  recover  the  sum  of  $3,200.  Thev 
also  sued  out  attachments,  one  of  which 
was  served  on  Solomon  Myers,  on  the  31st 
of  May.  They  sued  out  another  attachment 
on  the  13th  of  June,  which  on  the  same  day 
was  served  on  H.  G.  Fant,  president  of  the 
First  National  Bank  of  Richmond. 

Ould  &  Carrington  filed  their  petition  in 
this  suit,  claiming  the  said  note  of  Myers 
as  theirs,  on  the  same  grounds  stated  in  the 
former  case.  The  same  proceedings  were 
had  in  the  case,  viz:  a  judgment  in  favor 
of  the  plaintiffs  against  Strong,  and  in  favor 
of  Ould  &  Carrington  against  the  plaintiffs, 
and  an  exception  by  them,  and  a  supersedeas 
allowed.  The  evidence  in  both  cases  is  the 
same,  and  omitting  what  has  been  before 
stated  is  as  folfows: 

Solomon    Myers    had    executed    his 
4        negotiable  note  to  ♦Samuel  Strong,  or 
order,  in  the  words   and   figures,  fol- 
lowing,   tO-wit:     Digitized  by  Google 
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Richmond,  Virginia,  14th  April,  1866. 
$8,000. 

On  the  first  day  of  August,  eighteen  hun- 
dred and  seventy-six,  I  promise  to  pay  to 
Samuel  Strong,  or  order,  without  offset, 
negotiable  and  payable  at  the  National  Ex- 
change bank  of  Richmond,  Virginia,  eight 
thousand  dollars,  for  value  received. 

Sol.  a.  Myers. 
Endorsed, 

Samuel  Strong. 

Which  said  note  the  said  Strong  had  en- 
dorsed in  blank,  and  delivered  to  the  First 
National  Bank  of  Richmond,  of  which  H.  G. 
Fant  was  president,  as  collateral  security 
for  a  loan  of  four  thousand  dollars,  made  by 
the  said  bank  by  discounting  for  said  Strong 
a  note  of  Betz,  Youngaling  &  Byer,  at  the 
time  the  said  note  was  so  pledged,  and  before 
the  service  of  plaintiffs'  attachment  upon  said 
Myers,  and  that  said  note  is  still  due  and 
unpaid,  and  amply  secured  by  deed  of  trust 
on  real  estate  in  the  city  of  Richmond. 

That  on  the  8th  day  of  June  1866,  Ould  & 
Carrington  became  purchasers  for  value  of 
said  note,  without  notice  of  any  attachment 
issued  or  served  upon  said  Myers  or  the 
said  bank;  that  said  note  was  transferred  to 
them  in  payment  or  discharge  of  a  debt  of 
two  thousand  five  hundred  and  fifty  dollars 
due  them  from  Strong;  and  that  after  the 
said  transfer  they  had  no  claim  against  said 
Strong,  either  by  reason  of  the  said  Strong's 
endorsement  in  blank  of  said  note  or 
5  on  any  ♦account  whatever;  that  at  the 
time  of  the  transfer  to  them  of  said 
note  it  was  held  by  the  bank  in  pledge  for 
the  sum  of  four  thousand  dollars  lent  to 
Slid  Strong  as  hereinbefore  stated,  but  that 
t^e  said  debt  has  since  been  paid  off  and 
discharged;  that  the  plaintiffs  in  this  suit 
had  never  caused  to  be  issued  or  served  any 
attachment  whatsoever  upon  the  First  Na- 
tional Bank. 

That  Ould  &  Carrington,  on  the  8th  day 
of  June  1866,  presented  or  delivered  to  an  offi- 
cer of  the  bank,  the  order  of  Samuel  Strong  in 
their  favor  for  said  note,  which  said  order  is 
in  the  words  and  figures  following,  to-wit: 

ORDER. 

Mr.  Fant  will  please  deliver  to  Mr.  Ould 
the  note  of  Mr.  Sol.  Meyers,  which  I  left 
with  him  as  collateral  security  for  notes  of 
Betz,  Youngaling  &  Byer. 

Samuel  Strong. 

June  8th,  '66. 

That  Mr.  Ould  was  then  informed  by  an 
officer  of  the  bank,  that  the  president,  Mr. 
Fant,  was  out  of  town.  Some  days  there- 
after, Mr.  Ould  had  an  interview  with  Mr. 
Fant  at  the  bank,  and  was  then  informed 
that  the  debt  was  nearly  oaid  for  which  the 
note  was  oledjjed,  and  that  he  would  de- 
liver to  him  the  note,  but  for  the  record 
service  of  attachment  upon  the  bank.  No 
claim  upon  said  note  is  now  a«5«erted  by  the 
bank  or  Betz,  Youngaling  &  Co. 

The  Attornev  General  and  Cannon  & 
Courtney,  for  the  appellants. 


Ould  &  Carrington  and  Page  &  Maury,  for 
the  appellees. 

6  •  *StaplES,  J.   This  is  a  controversy  be- 

tween Howe,  Knox  &  Co.,  as  attaching 
creditors  of  Samuel  Strong  on  the  one  hand, 
and  Ould  &  Carrington  on  the  other,  claim- 
ing to  be  purchasers  and  endorsers  for  val- 
ue of  a  negotiable  note  executed  by  Myers 
to  Strong.    The  plaintiffs'  attachment  was 
served  on  Myers  on  the  31st  of  May  1866. 
On  the  8th  of  June  1866,  Ould  &  Carrington 
purchased    the    note    from    Strong.     They, 
however,   did    not   then   acquire   possession 
of  the  note,  as  at  that  time,  and  at  the  time 
of  the  service  of  the  attachment,  it  was  held 
by  the  First  National  Bank  as  collateral  se- 
curity for   a   debt   of   about   four   thousand 
dollars,  which   Strong  had  owed  the  bank. 
Strong,  however,  gave  Ould  &  Carrington 
an  order  on  the  bank  for  the  note,  which 
was  on  the  same  day  presented  or  delivered 
to  an  officer  of  the  bank.   Mr.  Ould,  by  whom 
the  note  was  so  presented,  was  then  informed 
that   the   president   was   out   of  town.     Some 
days  thereafter,  in  an  interview  between  that 
officer  and  Mr.   Ould,  the   former  told   the 
latter,  that  the  debt  for  which  the  note  was 
pledged   was   nearly   paid   off,  and   that   he 
would  deliver  up  the  note,  but  for  the  serv- 
ice of  an  attachment  on  the  bank.    It  seems 
that  this  latter  statement  was  founded  on  a 
misapprehension,   and   that   in   fact   in    this 
case  no  attachment  was  ever  served  on  the 
bank.    The   balance   of  the   debt-  for   which 
the  note  was  pledged  has  been  long  since 
paid,  and  the  bank  asserts  no  claim  to  the  note. 
It  is  conceded  that  Ould  &  Carrington  are 
bona  fide  purchasers  of  the  note   for  value; 
that  they  made  the  purchase  without  notice  of 
the  attachment  issued  or  served  upon  Myers, 
or  the  bank;  and  it  is  fair  to  presume  they 
did  not  acquire  such  notice  until  the  inter- 
view with  the  president  of  the  bank;  which 
was   several   days   after   the   first   pre- 
7        sentation   of   the   order   ♦to  an   officer 
of    that    institution.     It    must    be    ad- 
mitted that  this  is  a  strong  equity  in  favor 
of  Ould  &  Carrington.    It  is  insisted,  how- 
ever, that  this  is  not  sufficient.    In  order  to 
defeat  the  lien  of  the  attachment,  they  must 
have  something  mo^e:   they  must,  it  is  said, 
have  the  legal  title  as  endorsees  for  value.  This 
ground,  it  is  contended,  they  do  not  occupy; 
because  at  the  time  of  the  purci»ase,  no  de- 
livery was  made  to  them.    They  did  not  and 
could  not  even  obtain  control  of  the  note,  as 
it  was  then  in  possession  of  the  bank  as  col- 
lateral security   for  a   debt.    Now  it   may  be 
conceded  as  well  settled  under  the  law  mer- 
chant, that  delivery  is  absolutely  essential 
to    the   transfer   by    endorsement   of   nego- 
tiable paper.     The  authorities  leave  no  room 
for  doubt  or  controversy  on  this  point.   The 
cases  are,  however,  not  agreed  in  respect  to 
the  acts  necessary  to  constitute  a  delivery. 
Notwithstanding  an  occasional  obiter  opinion 
to  the  contrary,  it  is  very  clear  that  an  actual 
manual  delivery  is  not  absolutely  essential  to 
a  title  by  endorsement.   "Holder"  is  a  general 
word  applied  to  any  one  in  r>rt'nl  or  construct- 
ive possession  of  the   bilL^and   entitled  at 
15  Digitized  by  VjOOQIC 
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law  to  recover  or  receive  its  contents.  This 
is  the  rule  as  laid  down  in  Byles  on  Bills. 
In  a  note  to  the  same  authority  it  is  said, 
"It  is  conceived  that  if  an  agent,  a  banker 
for  example,  hold  a  bill  transferable  by  de- 
livery, a  direction  given  to  him  by  the 
owner  to  hold  it  for  another,  it  is  a  suf- 
ficient transfer  by  deliverey."  Sixth  edi- 
tion, page  235. 

Here  the  note  was  endorsed  in  blank  by 
Strong,  and  was  transferable  by  delivery. 
A  written  direction  was  given  by  Strong  to 
the  bank  to  deliver  it  to  Ould  &  Carring- 
ton;  and  notwithstanding  a  small  balance 
of  the  debt  for  which  the  note  was  pledged, 
was  still  due,  the  bank  was  perfectly 

8  willing  to  surrender  the  note  ♦to  Ould 
&    Carrington,   and   would   have   done 

so  but  for  the  supposed  existence  of  the  at- 
tachments. 

We  have  the  right  to  infer  at  least  that 
such  was  the  fact.  The  president  of  the 
bank  so  stated,  and  the  correctness  of  that 
statement  was  never  denied  or  questioned 
by  the  bank  or  its  officers  or  attorneys.  The 
amount  due  the  bank  was  at  the  time  insig- 
nificant, and  that  was  amply  secured.  There 
is  no  question  therefore,  no  just  reason  to 
doubt,  that  the  bank  was  willing  to  sur- 
render the  note  to  Ould  &  Carrington,  as 
stated  by  the  president. 

In  Edwards  on  Bailments,  page  225,  the 
author  lays  it  down  "that  the  pawner  re- 
tains the  right  to  negotiate  or  collect  the 
note  provided  he  discharge  the  lien  of  the 
pledge  before  judgment;  he  may  transfer  the 
note  to  a  third  person,  who  may  maintain  an 
action  on  it  as  evidence  in  his  own  name." 

This  language  is  directly  applicable  to 
the  present  case,  and  the  doctrine  is  fully 
sustained  by  the  authorities. 

The  case  of  Fisher  v.  Bradford,  7  Greenl. 
R.  28,  in  many  of  its  features  bears  a  strong 
resemblance  to  the  case  in  hand.  There  the 
note  had  been  pledged  as  collateral  security  to 
a  bank,  and  it  was  insisted,  whilst  so  held,  it 
could  not  be  negotiated  to  a  third  person,  so  as 
to  give  him  a  right  of  action  in  his  own  name. 
In  answer  to  this  objection,  Weston,  Judge, 
said:  "The  bank  had  a  special  property, 
which,  accompanied  as  it  was  by  possession 
of  the  instrument,  would  have  justified  and 
enabled  U  to  sue  and  recover  thereon.  But 
the  general  owner  may  sue,  although  liable 
to  be  defeated  in  his  action  if  the  bank,  not 
being  otherwise  satisfied,  thought  proper  to 
retain  the  note  to  its  own  use.  And  so  may 
any  other  person,  authorized  to  sue  by  the 
general  owner,  be  subject  to  the  same 

9  contingency.     *The    arrangements    be- 
tween the  bank  and  the  payee  afford 

Ao  defence  to  the  maker.  The  pledge  hav- 
ing been  given  up,  it  is  as  to  him  as  if  it 
had  never  existed.  He  is  not  liable  to  the 
bank;  and  when  he  has  paid  and  satisfied 
the  plaintiff,  he  is  completely  discharged 
from  the  note;  and  no  one  who  is  or  ever 
was  interested  in  it  can  have  any  cause  of 
complaint." 

The  case  of  Richardson  v.  Lincoln,  5  Mete. 
R.  201,  sustains  the  same  doctrine  of  a  con- 
structive   delivery.     There     Chief    Justick 
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Shaw,  who  it  will  be  agreed  is  good  authori- 
ty, said:  "In  this  caise  the  note  was  in  the 
keeping  of  Mr.  Williams,  as  the  attorney  of 
the  promisee,  and  he  was  then  his  agent.  But 
when  Richardson,  the  promisee,  negotiated  the 
note  to  his  daughter,  and  left  it  in  Mr.  Wil- 
liams' custody  for  her  use,  he  thereby  con- 
sented to  hold  it  for  her,  and  became  her 
agent,  and  brought  an  action  on  it  in  her 
name,  which  she  sanctioned  by  original  or- 
der or  subsequent  ratification.  This  is  abun- 
dant proof  of  actual  transfer  and  construct- 
ive delivery,  and  makes  her  holder  and  en- 
dorsee of  the  note,  although  she  never  saw 
it."  An  in  another  place  the  learned  chief 
justice  says;  "A  constructive  delivery  is 
sufficient;  and  even  in  case  of  the  sale  of 
goods  deposited  in  the  hands  of  a  third 
person,  a  contract  of  sale,  with  an  order  on 
the  depositary  to  deliver  them  to  the  vendee, 
is  a  good  constructive  delivery. 

In  Mitchell  v.  Byrne,  6  Rich.  R.  171,  the 
controversy  was  between  attaching  creditors 
on  the  one  hand,  and  certain  plaintiffs 
claiming  to  be  holders  of  the  bill  for  value 
on  the  other.  The  important  question  was 
to  determine  when  the  plaintiffs  became 
such  holders.  The  bills  had  been  mailed  to 
the  plaintiffs,  but  had  not  reached  them  on  the 
day  of  levying  the  attachment,  the  5th  De- 
cember 1850.  The  supreme  court  of 
10  South  ^Carolina  held,  that  so  soon  as 
the  bills  were  mailed  to  the  plaintiffs 
they  became  the  owners  thereof,  with  im- 
mediate right  of  action  thereon,  and  that 
it  was  not  necessary  that  the  plaintiff,  at 
the  time  of  commencing  his  action,  should 
have  the  possession  of  the  bill.  It  is  suf- 
ficient that  he  is  the  owner. 

If  in  that  case  the  court,  at  the  instance 
of  the  attaching  creditors,  had  interfered 
and  prevented  the  plaintiffs  getting  pos- 
session, it  can  hardly  be  supposed  that  this 
act  would  defeat  a  title  previously  acquired. 
If  by  the  mailing  the  plaintiffs  become  the 
owners,  then  no  act  of  a  third  person  could 
defeat  the  rights  thus  acquired.  The  case  of 
the  King  v.  Lambton  et  als.,  5  Price  428,  444, 
2  Eng.  Exch.  R.  276,  affirms  the  same  doc- 
trine as  the  South  Carolina  decision. 

The  case  of  Lysaght  v.  Bryant,  67  Eng.  C. 
L.  R.  46,  is,  perhaps,  a  stronger  authority 
upon  the  same  subject.  There  Lysaght  & 
;  Smithell  carried  on  business  in  partnership. 
I  Being  indebted  to  Lysaght,  the  elder,  one  of 
the  firm,  who  acted  as  agent  of  the  creditor, 
with  the  concurrence  of  his  partner,  en- 
dorsed a  bill  of  exchange  in  the  name  of 
the  firm,  and  placed  it  amongst  the  securi- 
ties which  he  held  for  the  creditor;  but  the 
fact  was  never  communicated  to  the  cred- 
itor. He  was  not  informed  either  of  the  in- 
dorsement or  of  the  deposit  of  the  bill 
among  securities  held  for  his  benefit;  and 
yet  it  was  decided  that  this  was  a  good  en- 
dorsement by  the  firm  to  the  creditor.  This 
decision  was  made  by  the  unanimous  opin- 
ion of  the  judges  of  the  common  pleas. 

Numerous  decisions  in  reference  to  deeds 

show  the  reluctance  of  the  courts  to  permit 

mere  technicalities  with  respect  to  delivery 

to  defeat  the  intent  of  t^Of^j^frto^i  the 

17  ^'^'^"^"^  ^^  O 


»  GRATT. 


Virginia  Reports,  Annotated. 


11,  12,  13,  14 


manifest  justice  of  the  case.   Thus  in  Hedge 
V.  Drew,  12  Pick.  R.  141,  it  was  held 

11  that  a  delivery  *of  the  deed  by  a  father 
to    a    third   person    for    the    use   of   a 

daughter,  and  her  subsequent  assent  to  it, 
was  a  good  delivery  to  pass  real  estate. 

In  Dargan  v.  Richardson,  1  Cheves'  Law  R. 
197,  the  plaintiff,  as  security  for  one  Long, 
had  paid  money  on  his  account.  Long  be- 
ing about  to  leave  the  state,  addressed  a  let- 
ter to  the  plaintiff  making  an  assignment  to 
him  of  all  his  goods  as  an  indemnity.  After 
the  date  of  the  letter,  but  before  it  reached 
the  plaintiff,  attachments  were  levied  upon 
the  goods.  It  was  held  that  the  assignment 
was  good  against  the  attaching  creditors. 

And  in  Hutchinson  &  wife  v.  Rust,  2  Gratt 
R.  394,  the  deed  was  acknowledged  before  a 
justice,  but  retained  in  the  possession  of  the 
grantor.  And  yet  this  court  held  it  a  good 
delivery,  it  being  manifest  that  the  grantor 
intended  to  hold  it  for  the  benefit  of  the 
grantee.  According  to  all  the  authorities 
the  delivery  of  a  deed  is  complete  when  the 
grantor  has  parted  with  his  dominion  over 
it,  with  intent  it  shall  pass  to  the  grantee, 
if  the  latter  assents  to  it  by  himself  or  his 
agent.  I  do  not  say  there  is  a  perfect  ana- 
logy between  deeds  and  negotiable  instru- 
ments. But  as  between  the  endorsee  for 
value,  or  one  claiming  to  be  such,  and  a 
third  person,  asserting  a  mere  statutory 
lien,  substantially  the  same  rules  should 
apply  to  both  classes  of  instruments. 

The  transfer  of  negotiable  paper  is  not  by 
force  of  any  statute,  but  is  regulated  purely 
by  usage,  and  that  usage  is  founded  on  con- 
venience. The  reasons,  or  one  of  the  rea- 
sons for  requiring  the  delivery  of  such  se- 
curities in  order  to  confer  a  perfect  title,  is 
that  it  would  be  very  inconvenient  to  separate 
the  evidence  of  ownership  from  the  bill  or 
note  itself.  The  maker,  upon  paying  the  same, 
has  the  rights  to  demand  the  surrender 

12  *of  the  bill  or  note,  for  his  own  pro- 
tection.   Otherwise  he  could  never  pay 

with  entire  safety.  Besides  he  would  never 
know  whom  to  pay  where  the  possession  is 
separate  from  the  title.  It  will  thus  be  seen 
that  one  ground  of  the  rule  is  the  security 
of  the  maker.  Another  is  the  unrestricted 
circulation  of  such  paper,  so  that  the  bona 
fide  holder  for  value  may  be  secure  S:  his 
title  and  his  possession.  These  rules  of  the 
law  merchant  requiring  delivery  are  of 
course  moulded  to  suit  the  convenience  and 
necessities  of  mankind.  When  the  reason 
for  requiring  actual  delivery  ceases,  the 
rule  no  longer  applies.  If,  for  example,  the 
note  is  in  possession  of  one  as  an  agent  or  at- 
torney, who  acknowledges  the  title  of  another, 
the  owner  may  negotiate  it  as  effectually  as 
though  he  had  the  actual  possession,  and 
the  transferee  will  acquire  a  perfect  title  al- 
though he  may  never  see  the  note.  No  one 
will  contend  that  in  such  case  a  loss  of  the 
note  by  robbery,  or  by  fire,  or  even  by  the 
adverse  claim  of  another,  would  defeat  the 
title  of  the  transferee.  It  is  his  note  that  is 
stolen,  or  destroyed,  and  not  that  of  the 
seller.  Whether,  therefore,  the  purchaser 
or  endorsee  has  acquired  such  possession, 


actual  or  constructive,  as  is  sufficient  for 
all  the  purposes  of  the  transfer,  must  al- 
ways depend  upon  the  particular  circum- 
stances of  each  case. 

If,  in  the  case  before  us.  Strong  had  gone 
with  Ould  &  Carrington  to  the  bank  and  re- 
quested the  latter  to  hold  the  note  for  the 
benefit  of  the  former,  the  note  would  have 
been  fully  negotiated.  There  is  no  doubt 
but  the  owner  may  pledge  the  bill  or  note,  and 
then  negotiate  it,  subject  only  to  the  lien  of 
the  pledge.  The  transferee  must  of  course 
have  the  possession  or  control  of  the  paper 
when  payment  is  demanded  or  a  recover^'  is 
had.     As  already  stated  the  bank   as- 

13  serted   *no   claim   to   the   note   at   the 
time;  it  recognized  the  transfer  and  the 

title  of  the  purchaser.  So  that  the  case  pre- 
sented is  one  in  which  the  pledgee  so  far  from 
asserting  a  lien  waives  it  in  favor  of  the 
endorsee.  How  then  does  the  mere  exist- 
ence of  an  attachment  prevent  the  opera- 
tion of  these  principles  of  law.  It  certainly  can- 
not effect  the  result  as  between  Ould  &  Car- 
rington and  the  maker.  The  latter  cannot  com- 
plain. By  the  terms  of  his  contract  he  is 
answerable  to  the  payee  or  to  his  order,  and 
according  to  its  legal  effect  to  the  order  of 
any  other  holder.  His  obligation  is  to  pay 
the  holder,  whoever  he  may  be,  at  the  ma- 
turity of  the  note  in  1876.  Besides,  the 
maker  has  had  his  day  in  court,  and  is  no 
longer  concerned  in  the  decision.  The  trans- 
fer of  title  is  complete  as  to  him,  as  to  Strong, 
and  as  to  the  bank,  and  was  so  complete  on 
the  8th  of  June  1866,  the  day  of  the  transfer. 
If  the  transaction  between  these  parties  on 
that  day  was  complete,  leaving  nothing  to  be 
done  as  between  them  to  vest  the  title,  the 
existence  of  the  attachment  could  not  af- 
fect the  title  unless  Ould  &  Carrington  at 
that  time  had  notice  of  it.  They  would  have 
obtained  actual  possession  of  the  note  long 
ago  but  for  the  interference  of  the  court  at 
the  instance  of  the  attaching  creditor.  In 
determining  the  rights  of  the  parties,  how- 
ever, one  must  look  not  to  what  has  since 
occurred,  but  to  the  facts  as  they  existed  on 
the  day  the  transfer  was  made,  and  the 
bank  notified.  The  attaching  creditors  can- 
not by  invoking  the  aid  of  the  court  to 
wrest  the  note  from  the  bank,  and  thus 
prevent  its  recovery  by  the  endorsee,  change 
the  rights  and  obligations  of  the  parties  as 
they  previously  existed.  My  opinion  there- 
fore, is,  that  Ould  &  Carrington  were,  on 
the  8th  of  June  1866,  endorsees  for  value 
without      notice   of      the   attachment. 

14  However   *much   we   may  differ  upon 
this  point,  we   are  all   agreed   that   if 

they  occupy  that  position  they  are  entitled 
to  the  note  as  against  the  lien  of  the  at- 
tachment. By  the  law  of  the  instrument, 
by  the  terms  of  the  contract,  the  person  in 
possession  of  the  note  at  the  time  of  its 
maturity,  is  entitled  to  the  payment.  This 
is  the  obligation  of  the  maker.  This  he  is 
bound  to  do,  and  he  is  not  required  to  do 
more.  The  suing  out  and  service  of  an  at- 
tachment cannot  change  these  results. 

Another  interesting  and  important  ques- 
tion  was   discussed  at  the<^ar  with  much 
j_g  Digitized  by  LjOOQIC 
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learning  and  ability;  and  that  is,  whether  a 
negotiable  note,  whilst  it  is  still  current,  is 
properly  the  subject  of  levy  by  attachment  at 
all.  It  is  unnecessary  to  express  any  opinion 
upon  this  question.  If  we  should  hold  that  it 
is  not,  such  a  decision  would  of  course  be 
fatal  to  the  pretension  of  the  attaching 
creditors.  If  we  should  hold,  on  the  other 
hand,  that  such  a  note  may  be  the  subject  of 
attachment  and  process  of  garnishment,  the 
result  would  be  the  same,  inasmuch  as  Ould 
&  Carrington  being  endorsees  for  value  had 
title  paramount  to  that  acquired  by  the  levy. 

BarTLETT  &   ROBBINS,        ) 

V.  \     Staples,  J. 

Strong    et  als.  ) 

This  case  is  substantially  the  same  as  the 
preceding  one.  Here  the  attachment  was 
issued  on  the  30th  May  1866,  and  served  on 
Myers  on  the  31st  of  that  month,  but  it  was 
never  served  on  the  bank.  The  second  at- 
tachment was  issued  on  the  13th  of  June 
1866,  and  served  on  the  bank  on  the  same 
day,  6ut  never  served  on  Myers.  If  the 
plaintiffs  rely  upon  the  first  attachment, 
they  occupy  the  precise  position  of  ihe 
creditors  in  the  preceding  case.  If 
15  they  rely  on  ♦the  second,  both  attach- 
ment and  levy  are  subsequent  to  the 
transfer  to  Ould  &  Carrington,  and  of 
course  confer  no  lien  or  title.  If  we  con- 
sider both  attachments  together,  and  give 
the  plaintiffs  the  benefit  of  the  levy  on  the 
bank,  if  was  after  the  purchase  by  Ould  & 
Carrington,  and  of  course  could  not  affect 
any  rights  previously  acquired.  Whether 
service  on  the  bank  before  the  transfer 
would  have  had  such  effect,  it  is  unneces- 
sary now  to  inquire.  I  think  this  case  must 
take  the  same  course  as  the  other. 

Judgments  affirmed. 


16        ♦Fairfax  v.  City  of  Alexandria. 

January  Term,  1877,  Ricmond. 
1.  Conflscatlon — Notice  to  Property  Owner 
— Void  Jadarments.* — In  a  proceeding  to  con- 
fiscate property  of  a  person  charged  to  be  in 
rebellion,  the  directions  of  the  attorney  general  are, 
that  the  method  of  seizure  of  the  property  shall  be 
conformed  as  nearly  as  may  be  to  the  state  law,  if 
there  be  such.  When  therefore  the  proceeding  is  to 
confiscate  debts  due  from  a  municipal  corporation, 
the  notice  to  the  debtor  must  be  upon  the  mayor  or 
other  officer  named  in  the  Virginia  statute;  and  no- 
tice given  to  the  auditor  of  the  corporation  is  of  no 
effect;  and  the  judgment  based  upon  such  notice  is 
null   ana  void. 


*Confli»eatlon  —  Notice  to  Parties— Void 
Jvdvments. — In  Blanton  v.  Carroll,  86  Va.  541, 
the  court  says:  "When  the  record  shows  in  any  court, 
whether  superior  or  inferior,  that  the  court  has  pro- 
ceeded without  notice,  any  presumption  (of  validity) 
is  at  an  end,  and  it  (the  judgment)  may  not  only  be' 
reversed  as  erroneous  but  be  impeached  and  set  aside 
collaterally  as  void.  Foster  v.  Glazener,  27  Ala.  391; 
Moore  v.  Starks,  1  Ohio  St.  369;  Hollingsworth  v. 
Barbour,  4  Pet.  475.  The  rendition  of  a  judgment 
ngainst  a  party  not  before  the  court  in  any  way  will 
be  as  utterly  void  as  though  the  court  had  undertaken 
to  act  when  the  subject  matter  was  not  within  its  cog- 
nizance.    Bordon  v.  Ktch,  15  Johns.  121.    This  is  the 


15,  16,  17 
2.   Same— Failure    to    Bnter    Appearance.— 

On  such  a  proceeding  against  F,  the  counsel  of  F 
does  not  enter  an  appearance  for  him,  because  in 
three  cases  against  the  same  party,  before  the  same 
judge,  he  was  informed  by  the  judge  from  the  bench, 
that  it  was  the  rule  of  his  court  not  to  allow  an  ap- 
pearance and  defence  by  rebels  and  traitors;  and  in 
these  cases  the  appearance  and  defence  were  strickcM 
from  the  cases;  and  this  a  short  time  before  the  last 
case  was  acted  on.  The  counsel  was  not  in  default 
for  failing  to  enter  an  appearance  for  F;  and  the 
decree  of  confiscation  is  void  and  of  no  effect. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  for  the  city  of  Alexandria, 
rendered  on  the  25th  day  of  May  1875,  in 
an  action  of  covenant,  wherein  the  plain- 
tiff in  error,  Orlando  Fairfax,  was  plaintiff, 
and  the  defendant  in  error,  The  City  Coun- 
cil of  Alexandria,  was  defendant. 

The  action  was  brought  upon  four  bonds 
of  the  said  corporation,  amounting  together 
to  the  principal  sum  of  $8,700,  which  bore  in- 
terest at  the  rate  of  six  per  centum  per  annum, 
payable  half  yearly,  of  which  princi- 
17  pal  the  sum  of  $3,500  was  redeemable  *on 
the  10th  day  of  July  1861,  and  the  resi- 
due, $5,200,  was  redeemable  on  the  1st  day  of 
January  1870.  The  only  issues  joined  in  the 
case  were  upon  the  pleas  of  "covenants  per- 
formed" and  "covenants  not  broken,"  to  which 
the  plaintiff  replied  generally;  and  the  par- 
ties waiving  a  trial  by  jury  of  the  issues 
joined,  and  submitting  the  cause  to  the  de- 
termination of  the  court  upon  a  statement 
of  agreed  facts  filed  and  made  a  part  of  the 
record  in  the  cause,  and  the  matters  of  law 
arising  thereon  being  argued,  it  seemed  to 
the  court,  upon  the  whole  matter  therein 
contained,  that  the  law  was  for  the  defend- 
ant, and  judgment  was  rendered  accordingly. 

The  defence  to  the  action  was.  that"  the 
said  bonds,  or  the  principal  and  interest  of 
the  debt  due  thereon,  were  confiscated  under 
the  act  of  congress  of  July  17,  1862,  by  the 
sentence  of  the  district  court  of  the  United 
States  for  the  eastern  district  of  Virginia. 

The  agreed  statement  of  facts  is  substan- 
tially as  follows: 

In  February  1864,  Dr.  Orlando  Fairfax,  the 
plaintiff  in  this  suit,  was  residing  in  Rich- 
mond, Virginia,  the  capital  of  the  Confeder- 
acy, and  had  been  living  there  since  the  com- 
mencement of  the  war,  having,  up  to  said 
commencement,  been  a  citizen  and  resident 
of  the  city  of  Alexandria,  Virginia.  He  lived 
in  Richmond  till  the  close  of  the  war,  and 


rule  with  reference  to  all  courts,  with  only  this  dif- 
ference, that  the  jurisdiction  of  a  superior  court  will 
be  presumed  until  the  contrary  appears,  whereas  an 
inferior  court  and  those  claiming  under  its  authority, 
must  show  that  it  had  jurisdiction.  Probst  v.  Meadows, 
13  111.  157."  An  interesting  case  upon  the  question 
is  the  case  of  Underwood  v.  McVeigh,  23  Gratt.  409. 
See  also  Lancaster  v.  Wilson,  27  Gratt.  624;  Connolly 
V.  Connolly,  32  Gratt.  657,  citing  also  the  principal 
case.  See  on  the  subject.  Gray  v.  Stuart,  33  Gratt. 
351  and  note,  citing  the  principal  case.  Webb  v.  City 
Council  of  A1--andria,  is  the  sequel  of  the  principal 
case.  See  also  Boggs  v.  Com.,  76  Va^89;  Hani«od 
V.  C»»d«..  22  W.  v..  180.  giti,3,  by  Google 
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whilst  thus  in  Richmond,  continuously  during 
the  period  mentioned  within  the  Confederate 
lines  he  held  four  bonds,  or  evidences  of 
indebtedness  of  the  city  of  Alexandria,  one 
for  $2,000,  one  for  $500,  one  for  $1,000,  and 
one  for  $5,200,  all  bearing  interest  at  the 
rate  of  six  per  centum  per  annum  on  their 
face,  the  first  three  being  due  and  payable 
on  July  10th,  1861,  the  last  one  ($5,200) 
being  due  and  payable  January  1,  1870. 

18  ♦At  no  time  during  the  war  were 
these  bonds  or  evidences  of  indebt- 
edness out  of  the  personal  possession  and 
custody  of  Orlando  Fairfax,  the  plaintiff  in 
this  cause  in  the  city  of  Richmond,  Vir- 
ginia. The  bonds  aforesaid,  the  declara- 
tion mentioned,  were  the  words  and  figures 
following:  (A  copy  of  the  bonds  and  en- 
dorsements is  set  out  in  the  record  as 
part  of  the  facts  agreed;  but  it  is  unnec- 
essary to  set  out  the  same  here.) 

Three  of  which  bonds  had  been  regular- 
ly and  properly  assigned  and  transferred  to 
Dr.  Orlando  Fairfax,  the  plaintiff  in  this 
cause,  on  the  books  of  the  corporation  for 
value,  and  had  passed  into  his  possession 
and  ownership  on  the  23d  day  of  Novem- 
ber 1858,  and  the  fourth  one  for  $5,200,  due 
January  1st,  1870,  and  bearing  interest 
from  July  1st,  1858,  and  numbered  35,  was 
made  and  executed  and  delivered  to  him  in 
his  own  name  by  the  defendant  for  value  re- 
ceived. 

That,  on  the  30th  day  of  November  1866, 
the  said  plaintiff  served  a  notice  on  the  audi- 
tor of  the  said  defendant,  who  was  author- 
ized as  agent  of  the  said  defendant  to  pay 
the  interest  on  said  bonds  whenever  it  fell 
due,  not  to  pay  any  interest  which  should  there- 
after accrue  to  any  but  himself  or  his  author- 
ized attorney.  That  prior  to  the  commence- 
ment of  this  suit,  and  subsequent  to  January 
1st,  1870,  the  plaintiff  by  his  authorized  at- 
torney and  agent,  John  Johns,  jr.,  repeated- 
ly demanded  of  the  defendant  the  payment 
of  the  principal  of  said  bonds,  and  the  ac- 
crued mterest  thereon,  and  payment  of 
the  same  was  refused  by  defendant,  and 
the  said  amounts  have  never  been  paid 
to  the  plaintiff. 

That,  on  the  25th  day  of  July  1865,  the 
plaintiff    received    and    accepted    the 

19  pardon  of  the  president  of  the  ♦United 
States.    (A  copy  of  which  pardon  is  set 

out  in  the  record,  but  need  not  be  repeated 
here.) 

That  between  March  14th,  and  April  llth, 
1864,  an  attorney  at  law  appeared  before  Jno. 
C.  Underwood,  judge  of  the  district  court  of 
the  United  States  for  the  district  of  Virginia 
at  Alexandria  as  counsel,  and  endeavored  to 
procure  from  him  a  reversal  of  the  decree  of 
confiscation  entered  in  favor  of  the  United 
States  against  Dr.  Orlando  Fairfax's  (the 
plaintiff  in  this  cause)  house  and  lot  situated 
on  Cameron  street,  in  the  city  of  Alexandria. 
The  judffe,  the  honorable  John  C.  Under- 
wood, informed  the  attorney  from  the  bench 
that  he  could  allow  no  appearance'  for  any 
"reber  or  "traitor;"  that  this  was  the  rule 
of  his  court  as  before  that  publicly  announced, 
and  that  he  had  in  every  case  ordered  the 


appearance  of  counsel  for,  and  the  answer 
of  "rebels,"  to  be  stricken  from  the  files.  The 
records  of  three  confiscation  cases,  tried  in 
the  United  States  district  court,  for  the  dis- 
trict of  Virginia,  before  thp  said  John  C 
Underwood  as  judge,  between  March  10th, 
1864,  and  May  4th,  1864,  in  which  the  United 
States  was  plaintiff,  and  Dr.  Orlando  Fairfax 
(the  plaintiff  in  this  cause)  was  defendant, 
show  that  in  each  case  the  above  rule  and 
practice  of  the  court,  as  proven  by  said  at- 
torney, that  is  to  allow  no  appearance  for  any 
"rebel"  or  "traitor,"  was  carried  out  against 
Dr.  Orlando  Fairfax,  the  defendant  in  these 
cases,  and  the  plaintiff  in  this,  and  that  the 
appearance  of  his  attorney,  and  his  answers  in 
those  three  cases,  tried  and  determined  be- 
tween March  10th,  1864,  and  May  4th,  1864, 
were,  by  order  of  said  United  States  district 
court  at  Alexandria,  stricken  from  the  files, 
on  the  ground  that  said  Dr.  Orlando  Fairfax 
was  within  the  Confederate  lines,  and  a  rebel. 
That  the  aggregate  or  principal  of 

20  said  bonds  is  ♦$8,700,  upon  which  in- 
terest has  accrued  as  to  $3,500  there- 
of from  January  15,  1867,  and  on  $5,200 
thereof  from  July  1,  1867,  on  each  sum  at  the 
rate  of  six  per  centum  per  annum.  That  on 
the  4th  day  of  May  1864,  the  United  States 
district  court,  for  the  district  of  Virginia, 
in  a  cause  in  confiscation  therein  pending 
(but  not  one  of  the  confiscation  causes  here- 
tofore referred  to)  in  the  name  of  the 
"United  States  against  all  the  right,  title  and  in- 
terest of  Dr.  (Drlando  Fairfax  in  and  to 
eighty-seven  shares  of  the  stock  of  the  cor- 
poration of  Alexandria,  in  the  eastern  dis- 
trict of  Virginia,  together  with  all  the  monies 
due  him  and  becoming  due  from  the  said  cor- 
poration for  dividends  upon  said  stock," 
passed  a  sentence  of  condemnation  condemning 
said  stock  as  forfeited  to  the  United  States, 
the  record  of  which  sentence  is  in  the  words 
and  figures  following,  to-wit:  (Here  follows 
the  said  record,  which  will  not  be  set  out  here 
in  full,  but  only  the  substance  of  such  portions 
as  seem  to  be  material  to  be  here  stated.) 

The  libel  of  information  was  filed  on  the 
24th  of  February  1864,  by  L.  H.  Chandler. 
United  States  attorney  for  the  eastern  district 
of  Virginia,  in  behalf  of  the  government  of 
the  United  States,  against  all  the  right,  title 
and  interest  of  Dr.  Orlando  Fairfax  in  and  to 
eighty-seven  shares  of  the  stock  of  the  cor- 
poration of  Alexandria,  together  with  all  the 
monies  due  him  and  beconiing  due  from  the 
said  corporation  for  dividends  upon  said 
stock,  and  against  all  persons  lawfully  in- 
tervening for  their  interest  therein.  The 
said  libel  contains .  nine  articles,  charging 
the  said  Fairfax  with  being  the  owner  of 
the  said  stock,  and  with  having  forfeited  the 
same  by  violating,  as  therein  mentioned,  the 
provisions  of  the  act  of  congress  approved  on 
the  17th  day  of  July  1862,  entitled  *'an  act 

21  to  suppress  insurrection,  ♦punish  trea- 
son and  rebellion,  to  seize  and  con- 
fiscate the  property  of  rebels,  and  for  other 
purposes,  and  by  disregarding  the  procla- 
mation of  the  president  of  the  United 
States,  issued  on  the  25th  day  of  July  1862, 
"warning  all  persons  within  the  contempla- 
tion of  the  sixth  section  of  the  said  act  of 
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congress  to  cease  from  participating  in, 
aiding,  countenancing  and  abetting  the  ex- 
isting rebellion  against  the  government  of 
the. United  States."  The  last  two  of  the 
said  articles  are  in  these  words: 

"VIII.  That  the  said  property  herein  de- 
scribed has  been  seized  by  the  United  States 
marshal  for  the  district  of  Virginia,  in 

compliance  with  instructions  issued  by  the 
attorney  general  to  district  attorneys  of  the 
United  States,  and  by  virtue  of  the  fifth 
section  of  the  act  approved  on  the  17th  day 
of  July,  in  the  year  of  our  Lord  1862,  en- 
titled "an  act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  tnd 
confiscate  the  property  of  rebels,  and  for 
other  purposes." 

"IX.  That  by  reason  of  the  premises,  the 
property  herein  described  became  and  was 
forfeited  to  the  United  States,  and  ought  to 
be  condemned  to  their  use. 

And  the  conclusion  of  the  libel  is  in 
these  words:  Wherefore  prayer  is  hereby 
made  to  your  honor  that  process  of  moni- 
tion may  issue  against  the  owner  and  own- 
ers of  the  property  herein  described,  and 
against  all  persons  interested  or  claiming 
an  interest  therein,  warning  them  at  some 
early  day  to  be  therein  named  to  appear 
and  answer  this  libel  of  information;  and 
the  owners  of  said  projjerty  being  absent 
and  non-resident,  prayer  is  further  made  for 
order  of  publication  in  the  usual  form,  and 
for  such  further  and  other  relief  as  to  law 
and  justice  may  appertain,  and  as  this 
court  is  competent  to  give  in  the  premises. 

L.  H.  Chandler,  U.  S.  Attorney" 
22  *The  seizure  referred  to  in  the  eighth 

article  of  said  libel  was  made  under  a 
warrant  of  the  said  attorney,  dated  on  the 
22d  of  February,  1864,  addressed  "To  the 
marshal  of  the  United  States  for  the  east- 
ern district  of  Virginia,"  directing  him  *'to 
seize  all  the  right,  title  and  interest  of  Dr. 
Orlando  Fairfax  in  and  to  eighty-seven 
shares  of  the  stock  of  the  corporation  of 
Alexandria  in  the  eastern  district  of  Virginia, 
together  w^ith  all  the  monies  due  him  and 
becoming  due  from  the  said  corporation  for 
dividends  upon  said  stock,  together  with  all 
the  improvements,  buildings,  rights,  priv- 
ileges, appurtenances  and  other  heredita- 
ments to  the  same  belonging,  or  in  any 
wise  appertaining,  and  all  right,  title,  inter- 
est and  estate  of  Dr.  Orlando  Fairfax  there- 
in, as  proceedings  are  to  be  instituted  to 
secure  the  confiscation  of  the  same  to  the 
use  of  the  United  States  under  the  above 
entitled  act,"  and  directing  him  to  report 
the  said  seizure  to  the  said  attorney  when 
the  same  shall  have  been  made.  A  return 
was  made  on  said  warrant  in  these  words: 

"United  States  Marshal's  Office, 
Alexandria,  Fa.,  Peh,  23rd,  1864. 
I   certify   that   I   have   seized   the    within 
described  property,  and  given  notice  to  R. 
Johnson,  nsq.,  auditor  of  the  corporation  of 
Alexandria,  as  within  directed. 

John  Underwood,  U.  S.  Marshal" 

The  said  warrant  and   return   were   filed 


with  the  libel,  and  on  the  26th  of  February 
1864,  an  order  was  made  in  the  cause, 
which,  after  setting  out  the  style  of  it,  is 
in  these  words: 

"On  reading  and  filing  the  libel  in  this  case, 

the  court  orders  that  process  of  monition  issue 

as  prayed,  and  appoints  the  first  Mon- 

23  day  in  April  1864,  and  the  *court  room 
in    the    custom-house,    in    the    city    of 

Alexandria,  as  the  time  and  place  of  trial  of 
this  cause ;  and  also  orders  that  notice  of  said 
time  and  place  of  trial,  and  of  the  sub- 
stance of  the  said  libel,  be  given  by  pub- 
lication thereof  in  the  Virginia  State  Jour- 
nal, a  newspaper  published  in  the  city  of  Alex- 
andria, and  also  by  posting  up  the  same  at 
the  court-house  door;  and  that  proclamation 
of  the  pendency  of  this  suit  be  made  by  the 
marshal  at  the  court-house  door  two  times 
weekly,  until  the  day  of  trial. 

John  C.  Underwood,  District  Judge." 

Process  of  monition  was  accordingly  is- 
sued on  the  same  day  by  the  clerk  of  the 
said  court,  directed  to  the  marshal  of  said 
district,  who  made  his  return  thereon,  dated 
April  4,  1864;  that  he  had  "caused  the  notice 
to  be  published,  posted  and  proclaimed  as 
within  commanded."  Copies  of  said  process 
and  return,  and  of  the  evidence  of  the  publi- 
cation and  posting  thereof,  were  made  a  part 
of  the  record.  And  afterwards,  to-wit:  on  the 
4th  day  of  May  1864,  a  judgment  of  confisca- 
tion was  entered  in  the  cause,  which,  after  set- 
ting out  the  style  of  it,  is  in  these  words : 

"The  papers  in  this  cause  having  been 
theretofore  returned,  the  usual  proclamation 
having  been  made,  the  default  of  all  per- 
sons being  duly  entered,  and  due  delibera- 
tion being  had  on  the  pleadings,  it  is  there- 
upon, on  motion  of  L.  H.  Chandler,  attor- 
ney for  the  United  States,  ordered,  adjudged, 
sentenced  and  decreed  by  the  court  that  the 
personal  property  mentioned  and  described 
in  the  libel  in  this  cause  be,  and  the  same 
accordingly  is,  confiscated  and  condemned 
as  forfeited  to  the  United  States.  And  upon 
like  motion  it  is  further  ordered,  adjudged 
and  decreed  that  the  clerk  of  this  court  is- 
sue a  writ  of  venditioni  exponas,  &c." 

24  ♦The   said  writ  was  accordingly  is- 
sued by  the  clerk  and  returned  by  the 

marshal,  showing  the  gross  amount  of  sale 
to  be  $1,737,  w^hich  was  paid  to  the  clerk  by 
the  marshal. 

The  papers  and  proceedings  aforesaid 
constitue  the  record  of  the  sentence  of  con- 
demnation aforesaid,  of  which  an  official 
copy  is"  made  a  part  of  the  case  agreed, 
after  the  insertion  of  which  the  agreed  case 
proceeds: 

The  said  eighty-seven  shares  of  stock 
mentioned  and  described  in  said  record  are 
the  shares  or  bonds  evidenced  by  the  cer- 
tificates or  bonds  which  are  heretofore  set 
forth,  and  which  form  the  basis  of  the  pres- 
ent action.  Under  said  sentence  of  condem- 
nation the  said  stock  was  sold  by  the  mar- 
shal, and  by  him  the  stock  so  sold  was 
transferred  on  the  books  of  the  auditor  of 
the  corporation  to  the  purchaser  re«pec- 
g-  Digitized  by  VjOOQIC 
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lively.  Said  transfers  are  in  the  words  and 
figures  following.  (They  are  set  out  in  the 
case  agreed,  but  need  not  be  here  inserted.) 
The  said  transfers  have  been  recognized  by 
the  defendant  *  as  valid  transfers  of  said 
stock,  and  the  defendant  has  issued  to  said 
confiscation  purchasers,  or  to  their  assigns, 
certificates  of  stock  of  like  tenor  and 
amount,  which  are  still  outstanding.  The 
several  charters  of  the  town  and  city  of 
Alexandria,  Virginia,  and  the  ordinances  of 
said  town  and  city  are  made  part  of  this 
agreed  statement,  the  same  as  if  embodied 
herein  at  length. 

"And  it  is  further  agreed,  that  if  from  the 
^acts  stated  above,  the  law  shall  be  in  favor 
of  the  plaintiff,  the  court  shall  enter  judg- 
ment for  the  amount  and  interest  above 
stated.  But  if  the  court  shall  determine 
that  the  law  is  for  the  defendant,  judg- 
ment shall  be  entered  accordingly." 

The   circuit  court   having  determined,  as 

before  stated,  that  the  law  upon  the 
85      fact    agreed   as   aforesaid   *is   for    the 

defendant,  and  rendered  judgment  ac- 
cordingly, the  plaintiff  applied  to  this  court 
for  a  writ  of  error  to  the  said  judgment; 
which  was  awarded  accordingly. 

Wattles  and  Johns,  for  the  appellants. 
Beach  and  Stuart,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court.  .... 

If  the  district  court  had  no  jurisdiction 
to  render  the  decree  of  confiscation,  relied 
on  as  a  defence  by  the  defendant  in  this 
case,  then  it  is  admitted  by  the  counsel  on 
both  sides,  and  is  clearly  shown  by  author- 
ity, that  as  the  proceeding  in  this  case  is 
be  so  regarded,  even  in  a  collateral  pro- 
ceeding such  as  this  is. 

It  is  also  admitted  by  the  counsel  on 
both  sides,  and  is  clearly  shown  by  author- 
ity that  as  the  proceeding  in  this  case  is 
in  rem,  to  give  the  court  jurisdiction  of  the 
case,  the  res  must  have  been  brought  by 
seizure  within  the  power  and  control  of  the 
court. 

Was  it  so  brought? 

"By  the  seizure  of  a  thing,"  said  the  su- 
preme court  in  Pelham  v.  Rose,  9  Wall.  U. 
S.  R.  103,  106,  "is  meant  the  taking  of  a  thing 
into  possession,  the  manner  of  which,  and 
whether  actual  or  constructive,  depending 
upon  the  nature  of  the  thing  seized.  As 
applied  to  subjects  capable  of  manual  de- 
livery, the  term  means  caption,  the  physical 
taking   into    custody." 

"In  the  case  at  bar,"  further  said  the 
court  "a  visible  thin^,  capable  of  physical 
possession,  is  the  subject  of  the  libel.  It  is 
the  promissory  note  of  Pelham  which  consti- 
tutes the  res,  against  which  the  proceeding  is 
instituted,  and  not  a  'credit'  or  debt, 
86  which  *the  note  is  supposed  by  the  de- 
fendant's counsel  to  represent.  Whether 
by  any  proceedings,  under  the  act  of  July  1862, 
the  indebtedness  of  a  maker  on  a  negotiable 
promissory  note,  before  its  maturity,  could 
be   reached   without  the   possession   of  the 


note  itself,  is  not  a  question  presented  for 

our  consideration.    It  is  sufficient  that  the  I  erty  under  such  autho 


object  of  the  present  libel  is  to  reach  the 
note  itself.  This  appears  at  every  stage  of 
the  proceedings,"  &c.  "To  effect  its  seizure, 
as  required  by  the  act,  it  was  therefore  nec- 
essary for  the  marshal  to  take  the  note 
into  his  actual  custody  and  control."  See 
also  Pelham  v.  Way,  15  Id,  196. 

That  a  credit  was  liable  to  "seizure." 
within  the  meaning  of  the  act  of  July  17th, 
1862,  clearly  appears,  not  only  from  the  ex- 
press language  of  the  act  itself,  but  also 
from  various  adjudications  upon  it  by  the 
supreme  court  of  the  United  States. 

First,  as  to  the  express  language  of  the 
act.  The  fifth  section  enacts:  "That  to  in- 
sure the  speedy  termination  of  the  present 
rebellion,  it  shall  be  the  duty  of  the  presi- 
dent of  the  United  States  to  cause  the  seiz- 
ure of  all  the  estate  and  property,  money, 
stocks,  credits  and  effects  of  the  persons 
hereinafter  named,"  &c.  And  the  sixth  sec- 
tion makes  it  the  duty  of  the  president  "to 
seize  and  use  as  aforesaid  all  the  estate, 
property,  moneys,  stocks  and  credits  of 
persons  within  any  state  or  territory,"  &c. 
Secondary,  as  to  the  decisions  of  the  su- 
preme court  upon  the  subject:  they  are. 
Miller  v.  United  States,  11  Wall.  U.  S.  R.  268; 
Brown  v.  Kennedy,  15  Id.  591. 

But  as  a  credit  is  incapable  of  being  actu- 
ally seized,  it  must  be  constructively  seized, 
if  seized  at  all. 

How  may  it  be  constructively  seized? 
The  act  of  congress  does  not  prescribe 
the  mode,  as  it  might  have  done;  and, 
87      if  it  had  done  so,  no  doubt  ♦a  seizure 
in   that   mode   would   have   been   suffi- 
cient,   and    perhaps    the    only    seizure    that 
would  have  been  sufficient. 

But  the  act  of  congress,  as  we  have  seen, 
makes  it  the  duty  of  the  president  of  the 
United  States  to  seize,  or  cause  the  seizure 
of,  all  the  estate,  property,  monies,  stocks 
and  credits,  &c.,  as  aforesaid;  thus,  as  it 
seems,  making  it  his  especial  duty  to  pre- 
scribe rules  in  regards  to  seizure  where 
doubt  or  difficulty  might  arise  on  the  sub- 
ject. Accordingly,  it  is  stated  in  11  Wall., 
pp.  273  and  274,  that  "In  order  to  carry 
out  these  acts  of  August  6th,  1861,  and  July 
17th,  1862,  the  president  charged  the  attor- 
ney general  with  the  superintendence  and 
direction  of  all  proceedings  under  them,  and 
authorized  and  required  him  to  give  to  the  dis- 
trict attorneys  and  marshals  such  instructions 
and  directions  as  he  might  find  needful  and 
convenient  touching  all  seizures,  proceedings 
and  condemnations  under  them."  According- 
ly, on  the  8th  of  January  1863,  the  attorney 
general  issued  general  instructions  on  the  sub- 
ject to  district  attorneys  and  marshals.  Among 
these  instructions  the  following  were  given 
with   regard   to   the   seizure  of  property: 

"All  seizures  will  be  made  by  the  mar- 
shal of  the  proper  district,  under  written 
authority  to  be  given  him  by  the  district 
attorney,  specifying  with  reasonable  cer- 
tainty the  property  to  be  seized,  and  the  own- 
er whose  right  is  sought  to  be  confiscated. 
'When  the  marshal  has  seized  any  prop- 
without 
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any  unnecessary  delay,  make  a  true  return 
thereof  in  writing  to  the  district  attorney. 
"Where  the  state  law  directs  the  method 
of  seizure,  it  shall  be  conformed  to  as  near- 
ly as  may  be  consistently  with  the  ob- 
88  jects  of  the  acts  of  congress.  Ifthe*thing 
to  be  seized  be  personal  property,  it 
ought  to  be  actually  seised  and  safely  kept; 
if  real  estate,  the  marshal  ought  to  seize  all 
the  right,  title,  interest  and  estate  of  the 
accused  party,  giving  notice  in  writing  of 
the  seizure  to  the  tenants  in  possession,  if 
any;  if  stocks,  or  other  intangible  property, 
the  marshal  ought  (if  there  be  no  specific 
method  prescribed  by  the  state  law)  to  de- 
scribe the  property  as  plainly  as  he  can  in 
his  return,  and  leave  the  court  to  determine 
the  sufficiency  of  the  seizure." 

The  subject  of  the  proceeding  in  this 
case,  viewing  it  most  favorably  for  the  de- 
fendant, was  a  "credit."  The  method  of 
seizure  of  such  a  subject,  as  directed  by  the 
state  law,  is  that  prescribed  by  the  law  in 
regard  to  attachments;  and  where  the 
debtor  is  a  corporation,  as  in  this  case, 
notice  of  the  seizure  ought  to  be  given  to 
the  person,  on  whom  by  law  process  against 
the  corporation  is  required  to  be  served. 

By  the  state  law,  Code  of  1860,  chapter 
151,  section  7,  page  647,  it  is  enacted  that 
an  attachment  "shall  be  sufficiently  levied 
in  every  case  by  a  service  of  a  copy  of  such 
attachment  on  such  persons  as  may  be  des- 
ignated by  the  plaintiff  in  writing,  or  be 
known  to  the  officer  to  be  in  possession  of 
effects  of,  or  to  be  indebted  to,  the  defend- 
ant; and  as  to  real  estate,  by  such  estate  be- 
ing mentioned  and  described  by  endorse- 
ment on  such  attachment."  See  also  sections 
12  and  13  of  the  same  chapter,  Id.  page  648. 
In  regard  to  the  execution  of  process  on  a  cor- 
poration, it  is  enacted  in  section  7  of  chapter 
170,  page  707  of  the  same  Code,  that  "it  shall 
be  sufficient  to  serve  any  process  against,  or 
notice  to,  a  corporation,  on  its  mayor,  rector, 
president,  or  other  chief  officer,  or  in  his  ab- 
sence from  the  county  or  corporation  in  which 
he  resides,  or  in  which  is  the  principal  office  of 
the  corporation  against  or  to  which 
89  *the  process  or  notice  is,  if  it  be  a 
city  or  town,  on  the  president  of  the 
council,  or  board  of  trustees,  or  in  his  ab- 
sence on  the  recorder,  or  any  aldermen  or 
trustee.'*  . 

The  method  of  seizure  in  this  case  ought 
therefore  to  have  been  that  prescribed  by 
the  state  law  as  aforesaid — that  is,  the  mar- 
shal ought  to  have  served  a  copy  of  the 
warrant  of  the  district  attorney  on  the 
mayor  of  the  city  of  Alexandria,  or  in  his 
absence  on  the  president  of  the  council  of 
said,  city,  mr  in  his  absence  on  the  recorder 
or  any  alderman  of  said  city.  The  marshal 
knew,  or  might  easily  have  known,  this 
method  of  seizure  prescribed  by  the  state 
law,  and  ought  to  have  been  informed  of  it 
if  necessary  by  the  district  attorney. 

Instead  of  pursuing  that  course,  the  mar- 
shal pursued  the  course  named  in  his  re- 
turn, which  is  in  these  words:  "I  certify  that 
I  have  seized  the  within  described  property, 
and  given  notice  to  R.  Johnson,  Esq.,  audi- 


tor of  the  corporation  of  Alexandria,  as  with- 
in directed." 

In  other  words,  instead  of  serving  a  copy 
of  the  warrant  on  the  mayor,  or  in  his  ab- 
sence on  the  next  chief  officer  of  the  city, 
who  might  have  been  present  as  aforesaid, 
he  gave  notice  of  it  (whether  orally  or  in 
writing  is  not  stated),  to  "R.  Johnson,  Esq., 
auditor  of  the  corporation  of  Alexandria." 
What  are  the  duties  of  this  auditor  we 
know  not.    They  may  be  important  in  re- 
gard to  the  debt  of  the  corporation,  and  no- 
tice to  him  may  in  fact  have  been  as  apt  to  be 
communicated  to  the  plaintiff  as  notice  to  the 
mayor.    But  it  is  enough  to  say  that  the  law 
has  made  the  mayor,  &c.,  and  not  the  audi- 
tor of  the  corporation,  the  agent  thereof  to 
receive  such  a  notice,  and  service  of  notice 
upon     him     has     no    more     effect    in 
30      ♦binding  the  corporation  than  service 
on  any  stranger  would  have  had. 
In  Miller  v.  UniUd  States,  il  Wall.  U.  S. 
R.  268,  the  seizure  was  of  stocks  in  railroad 
companies  in  Michigan,  was  made  by  giv- 
ing notice  of  seizure  to  the  president  of  one 
and  vice  president  of  the  other  of  said  com- 
panies, and  was  held  to  be  a  good  seizure, 
having  been  recognized  to  be  good  by  the 
court  in  which  the  proceeding  was  had  and 
the   judgment   of   confiscation   pronounced. 
But  the  law  of  Michigan  prescribed  no  mode 
of   seizure   of   the   stock   of   a   corporation, 
and   the   court    had   prescribed   none   in   that 
case.     The    court    therefore    held    that    the 
mode   of  seizure  pursued  in  that  case  was 
reasonable  and  sufficient.    But  even  in  that 
case,    the    seizure    was    considered    insuffi- 
cient by  the  three  dissenting  judges. 

The  act  of  congress  in  question  is  extremely 
penal  in  its  effect,  and  ought  therefore  to  be 
strictly  construed,  and  a  rigid  compliance  with 
all  its  requirements  ought  to  be  exacted.    The 
means  of  defence  which  -it  afforded  to  those 
who  were  affected  by  it,  were  exceedingly  lim- 
ited, and  the  mode  of  giving  notice  to  them 
was    necessarily   very   imperfect.     It   is    all 
important,  therefore,  that  they  should  have 
the  full  benefit  of  any  defect  in  the  ex  parte 
proceedings   had   against   them   under   that 
act.   The  objection  goes  to  the  want  of  ju- 
risdiction   in    the    court    to    pronounce    the 
judgment  complained  of,  and  if  the  objec- 
tion be  a  good  one,  it  makes  the  judgment  null 
and    void,    even    in    a    collateral    proceeding. 
While  presumptions  are  made  in  fa\t)r  of  the 
judgment   of   a  court  of  competent  jurisdic- 
tion, they  are  not  made  in  favor  of  jurisdic- 
tion, when  that  is  the  question  in  controversy^ 
and  especially  is  that  the  case  when  the  court 
whose  jurisdiction  is   in  controversy,  is 
31      one   of   limited    *jurisdiction,    such   aa 
are   the  district   and  circuit  courts   ol 
the  United  States.    It  cannot  be  presumed, 
therefore,  in  favor  of  the  jurisdiction  of  the 
court   in   this    case,   that   the   marshal    seized 
the  property  described  in  the  warrant  in  the 
mode  required  by  law,  and  especially  can  it 
not  be  presumed  in  the  face  of  his  return, 
which  shows  that  the  only  mode  of  seizure 
was  by  giving  notice  to  R.  Johnson,  auditor 
of  the  corporation  of  AhM^andria,jwhich,  as 
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we  have  seen,  was  not  a  legal  mode  of 
seizure. 

Then  the  res  in  this  case  was  not  brought 
by  seizure  within  the  power  and  control  of 
the  court  which  rendered  the  decree  of  con- 
fiscation in  this  case,  which  decree  is  there- 
fore null  and  void,  and  the  judgment  of 
the  court  below  must  on  that  ground  be 
reversed  and  annulled. 

But  the  decree  of  the  district  court  is  void 
for  another  reason;  and  that  is,  the  plaintiff 
in  error  was  deprived  by  a  rule  of  the  said 
court  of  his  legal  and  constitutional  right  to 
appear  and  defend  himself  in  said  court 
against  the  charge  on  which  the  proceeding 
to  confiscate  his  property  as  aforesaid  was 
founded.  According  to  the  agreed  state- 
ment of  facts  in  the  case,  "between  March 
14th  and  April  ilth,  1864,  and  attorney  at 
law  appeared  before  John  C.  Underwood, 
judge  of  the  district  court  of  the  United  States 
for  the  district  of  Virginia  at  Alexandria, 
as  counsel,  and  endeavored  to  procure  from 
him  a  reversal  of  the  decree  of  confiscation 
entered  in  favor  of  the  United  States  against 
Dr.  Orlando  Fairfax's  (the  plaintiff  in  this 
cause)  house  and  lot,  situated  on  Cameron 
street  in  the  city  of  Alexandria.  The  judge, 
the  Hon.  John  C.  Underwood,  informed  the 
attorney  from  the  bench,  that  he  could  al- 
low no  appearance  for  any  'rebel*  or  'trai- 
tor'; that  this  was  the  rule  of  his 
32  court  as  *before  that  publicly  an- 
nounced, and  that  he  had,  in  every 
case,  ordered  the  appearance  of  counsel  for, 
and  the  answer  of,  'rebels'  to  be  stricken 
from  the  files.  The  records  of  three  con- 
fiscation cases  tried  in  the  United  Stales 
district  court  for  the  district  of  Virginia  be- 
fore the  said  John  C.  Underwood  as  judge, 
between  March  10th,  1864,  and  May  4th,  1864, 
in  which  the  United  States  was  plaintiff, 
and  Dr.  Orlando  Fairfax  (the  plaintiff  in  this 
cause)  was  defendant,  show  that  in  each 
case  the  above  rule  and  practice  of  the 
court,  as  proven  by  said  attorney,  that  is  to 
allow  no  appearance  for  any  'rebel'  or 
'traitor,'  was  carried  out  against  Dr.  Or- 
lando Fairfax,  the  defendant  in  those 
causes,  and  the  plaintiff  in  this,  and  that 
the  appearance  of  his  attorney,  and  his  an- 
swers in  those  three  causes,  tried  and  de- 
termined between  March  lOth,  1864,  and 
May  4th,  1864,  were,  by  order  of  the  United 
States  district  court  at  Alexandria,  stricken 
from  the  files,  on  the  ground  that  said  Dr. 
Orlando  Fairfax  was  within  the  Confed- 
erate  lines,   and   a   rebel." 

The  judgment  for  the  confiscation  of  the 
stock  or  bonds  held  by  Dr.  Orlando  Fair- 
fax, and  the  money  due  to  him  thereon  by  the 
city  of  Alexandria,  was  rendered  by  the  said 
district  court  on  the  4th  day  of  May  1864, 
after  the  trial  of  the  other  three  confiscation 
cases  against  the  same  defendant  referred  to 
in  the  said  agreed  statement  of  facts,  in 
which  cases  his  other  estate,  or  most  of  it, 
was  confiscated,  and  was  in  form  a  judg- 
ment by  default,  in  the  following  words: 
"The  papers  in  this  cause  having  been  here- 
tofore returned,  the  usual  proclamation  hav 


being  duly  entered,  and  due  deliberation  be- 
ing had  on  the  pleadings,  it  is  thereupon, 
on  motion  of   L.   H.  Chandler,  attorney  for 
the  United  States,  ordered,  adjudged, 

33  sentenced  and  decreed  by  ♦the  court, 
that  the  personal  property  mentioned 

and  described  in  the  libel  in  this  cause  be, 
and  the  same  accordingly  is  confiscated  and 
condemned  as  forfeited  to  the  United 
States."  And  then  followed  an  award  of  a 
writ  of  venditioni  exponas  for  a  sale  of  the 
said  property. 

Whether  the  defendant,  Fairfax,  offered 
to  appear  and  make  his  defence  in  said  case, 
and  was  refused  permission  to  do  so,  or  re- 
frained from  doing  so  vain  a  thing  by  the  rule 
of  the  court,  which  had  just  been  enforced 
against  him  in  three  other  confiscation  cases, 
does  not  appear.  No  doubt  he  would  have  so 
appeared  and  made  his  defence  in  the  said 
case  but  for  the  said  rule.  If  he  had  so  ap- 
peared and  made  his  defence,  and  after- 
wards, before  the  hearing  of  the  case,  the 
appearance  and  defence  had  been  stricken 
from  the  files  on  the  ground  that  he  was  a 
"rebel"  or  a  "traitor,"  there  can  be  no  doubt 
but  that  the  judgment  afterwards  rendered 
in  the  case  as  by  default  would  have  been 
reversed  by  the  supreme  court  of  the  United 
States.  It  was  so  expressly  and  unanimous- 
ly decided  by  that  court  in  McVeigh  v. 
United  States,  11  Wall.  U.  S.  R.  259,  in  which 
Mr.  Justice  Swayne,  delivering  the  opinion 
of  the  court,  said:  "In  our  judgment  the 
district  court  committed  a  serious  error  in 
ordering  the  claim  and  answer  of  the  re- 
spondent to  be  stricken  from  the  files.  As 
we  are  unanimous  in  this  conclusion,  our 
opinion  will  be  confined  to  that  subject. 
The  order  in  effect  denied  the  respondent 
a  hearing.  It  is  alleged  that  he  was  in  the 
position  of  an  alien  enemy,  and  hence  could 
have  no  locus  standi  in  thit  forum.  If  as- 
sailed there  he  could  defend  there.  The  lia- 
bility and  the  right  are  inseparable.  A  dif- 
ferent result  would  be  a  blot  upon  our  ju- 
risprudence and  civilization.  We  cannot 
hesitate   or  doubt   on   the   subject.     It 

34  would  be  *contrary  to  the  first  prin- 
ciples of  the  social  compact  and  of  the 

right  administration  of  justice."  Accord- 
ingly the  judgment  of  the  district  court  in 
that  case  was  reversed,  and  the  cause  re- 
manded to  the  circuit  court  with  directions 
to  proceed  in  it  in  conformity  to  law. 

In  Underwood  v.  McVeigh,  23  Gratt.  409, 
it  was  unanimously  held  by  this  court,  that 
even  in  a  collateral  proceeding  between 
other  parties  the  judgment  of  the  district 
court  referred  to  in  McVeigh  v.  United 
States,  supra,  having  been  rendered  in  the 
absence  of  McVeigh,  was  a  nullity,  and  the 
deed  of  the  marshal  passed  no  title  to  the 
purchaser.  Judge  Christian,  in  delivering  the 
opinion  of  the  court,  said:  "The  sentence  of 
condemnation  and  sale  was  a  nullity — void 
in  toio.  It  was  rendered  abs'^lutely  void  by 
the  act  of  the  court  in  refusing  to  permit 
McVeigh  to  appear  and  be  heard.  The  au- 
thorities on  this  point  are  overwhelming, 
and    the   decisions    of   all    the   tribunals   of 


ing  been  made,  the  default  of  all  persons  i  every    country,   where   an   enlightened   juris- 
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prudence  prevails,  are  all  one  Way.  It  lies  at 
the  very  foundation  of  justice,  that  every  per- 
son who  is  to  be  affected  by  an  adjudication 
should  have  an  opportunity  of  being  heard  in 
defence,  both  in  repelling  the  allegations  of 
fact  and  upon  the  matters  of  law;  and  no 
sentence  or  any  court  is  entitled  to  the  least 
respect  in  any  other  court,  or  elsewhere,  when 
it  has  been  pronounced  ex  parte  and  without 
opportunity  of  defence."  "A  tribunal  which 
decides  without  hearing  the  defendant,  or 
giving  him  an  opportunity  to  be  heard,  can- 
not claim  for  its  decrees  the  weight  of  a 
judicial  sentence.  See  Smith's  Leading  Cases, 
vol.  1,  part  2,  ed.  1872,  pp.  1118,  1119  and 
1120,  and  the  numerous  cases  there  cited.'' 

Such  is  the  settled  law  where  the  defend- 
ant's appearance  and  answer  are  stric'Ken 
S5  from  the  files,  and  the  *court  then 
goes  on  to  decide  the  case  in  the  ab- 
sence of  the  defendant,  and  without  being 
willing  to  hear  him.  In  that  case  the  judg- 
ment is  not  only  void,  but  may  be  reversed 
on  error  by  an  appellate  court. 

But  what  difference  can  it  make  that  the 
defendant's  appearance  and  answer  were 
first  received  and  then  stricken  from  the 
files  if  he  was  not  permitted  to  appear?  It 
may  make  this  difference  to  be  sure;  that, 
in  the  latter  case,  the  refusal  of  the  court  to 
permit  him  to  appear,  not  being  matter  of 
record  in  the  case,  he  can  obtain  no  relief 
by  writ  of  error  to  an  appellate  court.  But 
that  difference  strengthens  the  reason  for 
giving  him  relief  in  a  collateral  proceeding, 
which  is  his  only  remedy.  Surely  he  is  en- 
titled to  some  remedy  for  the  grievous  wrong 
which  is  done  him  by  not  permitting  him  to 
appear  and  defend  himself  against  a  criminal 
charge  which  is  made  against  him.  It  is  not 
his  fault  that  he  has  no  remedy  by  writ  of 
error.  He  had  no  power  to  appear  against  the 
rule  of  the  court  to  the  contrary.  He  could 
not  therefore  make  the  refusal  of  the  court  a 
matter  of  record  in  the  case.  The  judgment 
is  therefore  absolutely  null  and  void,  and 
must  be  so  regarded  in  a  collateral  proceed- 
ing. The  defendant  is  in  effect  not  a  party 
to  the  proceeding,  and  a  judgment  cannot 
be  conclusive  agamst  a  person  not  a  party. 

The  defendant's  right  to  appear  and  de- 
fend himself  against  the  criminal  charge  made 
against  him  in  the  libel  is  manifest  from  the 
nature  of  the  act  of  congress,  and  all  the 
proceedings  against  him  in  the  confiscation 
case.  The  act  was  not  made  for  the  confis- 
cation of  property,  merely  because  it  was 
enemy's  property,  but  because  the  owner  of  it 


interested,  or  claiming  an  interest  therein, 
warning  them,  at  some  early  day  to  be 
therein  named,  to  appear  and  answer  this 
libel  of  information;  and  the  owner  of  said 
property  being  absent  and  non-resident, 
prayer  is  further  made  for  order  of  publica- 
tion in  the  usual  form,  &c.  And  to  the 
same  effect  are  the  subsequent  proceedings 
in  the  case.  As  for  instance,  the  order  of 
court  awarding  the  monition,  appointing  a 
time  and  place  for  the  trial  of  the  cause, 
and  directing  notice  of  such  time  and  place, 
and  of  the  substance  of  the  libel  to  be  given 
by  publication  thereof  in  a  newspaper  pub- 
lished in  tire  city  of  Alexandria,  and  also  by 
posting  up  the  same  at  the  court-house 
door;  and  that  proclamation  of  the  pend- 
ency of  the  suit  be  made  by  the  marshal  at 
the  court-house  door  twice  weekly  until  the 
day  of  trial.  All  of  these  directions  appear 
by  the  record  to  have  been  complied  with. 

What  a  mockery,  in  the  face  of  all  these 
proceedings  designed  to  notify  the  defend- 
ant of  the  charges  made  against  him  and  to 
afford  him  an  opportunity  of  appearing  and 
making  his  defence,  was  the  application  to 
his  case  ^of  the  rule  of  the  court  to  "allow 
no  appearance  for  any  'rebel'  or  'traitor'!" 
•thu^  assuming  his  guilt  of  the  crime 
charged  against  him,  which  charge  he  was 
summoned  to  answer. 

That  he  was  prevented  by  this  rule 
37  thus  announced  *from  appearing  and 
making  his  defence,  is  manifest.  He 
had  appeared  and  made  his  defence  in  sev- 
eral other  confiscation  cases  against  him 
tried  just  before  the  trial  of  this  one,  and 
his  appearance  and  defence  in  those  cases 
had  been  stricken  from  the  file,  under  the 
operation  of  the  rule  which  was  then  an- 
nounced to  his  attorney.  He  had  precisely 
the  same  reason  for  appearing  and  making 
his  defence  in  this  case  as  in  those  cases; 
and  he  would,  no  doubt,  certainly  have  done 
so,  but  for  the  rule  which  barred  the  court 
against  him.  It  was  certainly  not  necessary 
for  him  to  do  so  vain  a  thing  as  to  knock 
at  the  door  of  the  court  after  it  was  barred, 
and  when  he  knew  it  would  not  be  opened 
to  him.  It  can  hardly  be  necessary  to  cite 
authority  in  support  of  views  which  seem 
to  be  self-evident.  The  cases  of  Dean  v. 
Nelson,  10  Wall.  U.  S.  R.  158;  Lasere  v. 
Rochereau,  17  Id.  437;  and  Tacey  v.  Irwin, 
18  Id.  549,  strongly  sustain  them;  but  it  is 
unnecessary  to  do  more  than  refer  to  them. 

Upon  the  whole,  the  court  is  of  opinion 
that   the   judgment   of   the   circuit   court   is 


had  been  guilty  of  certain  criminal  acts  de-  I  erroneous,  and  ought  to  be  reversed  and  an- 

- ...    nulled;  that  the  law,  upon  the  facts  stated  m 

the  case  agreed,  is  for  the  plaintiff,  and  that 
judgment  ought  to  be  rendered  accordingly. 
Since  writing  the  foregoing  opinion,  we 
have  received  and  read  the  opinion  of  the 
supreme  court  of  the  United  States  in  the 
case  of  Windsor  v.  McVeigh,  recently  decided 
in  that  court  and  not  yet  reported.  We  en- 
tirely concur  in  that  opinion,  and  think  the 
principles  established  by  it  fully  sustain 
the  views  expressed  by  us,  in  the  latter 
branch  of  the  foregoing  opinion.  That  de- 
cision entirely  accords  with  t|fi?>d^^n>of 


fined  in  the  law.  His  guilt  of  these  criminal 
acts  is  the  foundation  of  the  judgment 
86  of  confiscation  ♦against  him,  and  his 
right  to  defend  himself  against  the 
charge  of  these  acts  is  just  as  clear  as 
would  be  his  right  to  defend  himself  against 
a  charge  of  murder  or  any  other  crime.  Al- 
most every  step  in  the  proceedings  recognizes 
the  right  of  the  defendant  to  appear  and  make 
his  defence.  In  the  conclusion  of  the  libel, 
prayer  is  made  that  process  of  monition 
may  issue  against  the  owner  of  the  property 
therein  described,  and  against  all  persons 
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this  court  in  Underwood  v.  McVeigh,  23 
Gratt.  409;  the  facts  of  the  two  cases 

88  being  precisely  alike.  *We  have  endea- 
vored to  show  in  the  foregoing  opinion, 

that  there  is  at  least  as  much  reason  in  this 


ther  stipulated  that,  in  default  of  prompt 
payment  of  the  deferred  instalments  as 
they  became  due,  Tutwilcr  should  sell  the 
boat  after  giving  reasonable  notice  of  such 
sale,  and  after  paying  the  full  amount  of 


case  as  there  was  in  that,  for  considering  the    the  balance  due  him,  of  principal  and  inter- 


judgment  of  confiscation  void,  on  the  ground 
that  it  was  "a  sentence  of  a  court  pronounced 
against  a  party,  without  hearing  him,  or 
giving  him  an  opportunity  to  be  heard." 
Such  a  sentence  "is  not  a  judicial  determina- 
tion of  his  rights,  and  is  not  entitled  to  re- 
spect in  any  other  tribunal;"  according  to 
the  opinion  of  the  supreme  court  in  the 
case  above  cited.  We  deem  it  unnecessary 
to  say  anything  further  than  to  express  our 
gratification,  that  the  principle  which  seems  to 
us  to  be  so  just,  has  tfius  received  the  em- 
phatic  sanction   of   that  high   tribunal. 

The  case  was  argued  at  the  last  term  of  the 
court,  and  before  the  election  of  Judge 
Burks;  but  he  concurs  in  the  opinion. 

Judgment  reversed. 


88       *Lucado   &  al.  v.  Tutwiler's  Adm'x 
&  als. 

January    Term,    1877,    Richmond. 

A  canal  boat,  which  plied  between  Richmond  and  a 
point  in  Fluvanna  county,  was  owned  by  one  Tut- 
wiler,  who  resided  in  said  county.  He  sold  the  boat 
to  Cox,  who  lived  in  Richmond,  and  took  a  mortgage 
thereon  to  secure  the  purchase  money,  which  mort- 
gage he  forthwith  recorded  in  Fluvanna  county,  and 


est,  he  shall  pay  over  the  residue,  if  any,  to 
W.  P.  Cox;  and  it  was  further  expressly 
stipulated  that  the  title  to  said  boat  should 
be  retained  in  Tutwiler  until  the  whole  of 
the  purchase  money  should  be  paid.  This 
paper  being  duly  signed,  sealed  and  ac- 
knowledged by  Cox,  was  recorded  in  the 
county  of  Fluvanna,  on  the  27th  of  March 
1871.  It  was  also  recorded  in  the  office  of 
the  chancery  court  of  the  city  of  Rtcbmond; 
but  not  until  the  1st  December  1871. 

On  the  16th  June  1871,  after  the  recorda- 
tion of  the  mortgage  in  the  county  of  Flu- 
vanna, and  before  its  recordation  in  the  city 
of  Richmond,  Cox  confessed  judgments  in 
favor  of  the  appellants,  Lucado  and  Jordan, 
for  the  sum  of  $583,  and  $300  respectively, 
which  were  duly  entered  up  in  the  clerk's 
office  of  the  circuit  court  of  the  city  of 
Richmond.  Executions  were  issued  on 
these  judgments,  and  levied  on  the  boat 
"Cora  Lee." 

Upon  a  bill  filed  by  the  administratrix  of 
the  mortgagee,  and  upon  the  pleadings  and 
evidence  in  that  case,  the  question  pre- 
41  sented  to  the  chancery  *court  of  the 
city  of  Richmond  (and  the  question 
we  now  have  to  decide)  was  whether  tht 
mortgagee  in  the  mortgage  securing  the 
purchase   money,   or   the   execution    credit- 


•"•.  : —---—"       -  /„.  .    I  puiciiiibc    money,    or    ine    execution    creait- 

within  twelve  months  thereafter  in  the  city  of  Rich-    q^s,   had   the   prior  Hen   on   the   boat   "Cora 


mond.  Between  the  dates  of  the  recordation  of  the 
mortgage  in  the  two  places,  judgment  creditors  of 
Cox  issuedx  fieri  facias,  under  which  the  boat  was 
seized  at  Richmond.  Upon  a  bill  filed  by  Tutwiler's 
administratrix  to  assert  her  (alleged)  prior  lien — 
Held:  That  the  mortgage  in  favor  of  her  intestate 
was  properly  recorded,  and  she  therefore  had 
priority. 

The  facts  are  stated  by  Judge  Christian 
in  his  opinion. 

Marshall  and  Johns,  for  the  appellants. 
Guy  &  Gilliam,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  controversy  in  this  case  arises  be- 
tween execution  creditors  and  the  per- 
sonal representative  of  a  mortgagee,  and 
grew  out  of  the  following  state  of  facts: 

The  appellees'  intestate.  W.  C.  Tutwiler, 

residing  in  the  county  of  Fluvanna,  being 

the  owner  of  a  canal   freight  boat   known 

as    "Cora    Lee,"    sold     the     same     to 

40      *W.  P.  Cox,  of  the  city  of  Richmond, 

for  the  sum  of  $975. 

On  the  31st  of  January  1871.  Cox  exe- 
cuted a  paper- writing,  in  the  nature  of  a  mort- 
gage, on  said  boat,  to  secure  the  payment  of 
the  purchase  money,  in  which  it  was  stipulated 
that  one- third  of  the  purchase  money  should 
be  paid  "in  cash,  which  was  to  be  paid  when 
said  boat  was  delivered,  the  residue  upon  six 
and  twelve  months'  credit,  to  bear  interest 
from  date  in  equal  instalments."    It  was  fur- 


Lee."  The  chancery  court  was  of  opinion 
that  the  mortgage  in  favor  of  the  plaintiff 
had  priority  over  the  executions  in  favor  of 
the  defendants,  Lucado  and  Jordan;  and 
accordingly  decreed,  that  unless  the  balance 
of  the  purchase  money  was  paid  by  Cox.  or 
some  one  for  him,  within  thirty  days  from 
the  date  of  the  decree,  that  then  the  sheriff  of 
the  city  of  Richmond  should  take  posses- 
sion of  the  canal  boat  Cora  Lee,  and  after 
ten  days'  notice  sell  the  same  at  public  auction 
for  cash,  and  report  his  proceedings  to  the  said 
chancery  court.  From  this  decree  an  appeal 
was  allowed  by  one  of  the  judges   of  this    court 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  decree  of  the  said  chan- 
cery court  of  the  city  of  Richmond. 

The  recordation  of  the  mortgage,  in  the 
county  of  Fluvanna,  before  judgments  con- 
fessed by  Cox,  and  in  the  city  of  Richmond 
within  twelve  months  after  the  boat  was 
removed  to  Richmond  by  Cox,  was  a  suffi- 
cient compliance  with  the  provisions  of  the 
fifth,  seventh  and  eighth  sections  of  chap- 
ter 114,  Code  of  1873.  so  as  to  effect  cred- 
itors and  subsequent  purchasers  with  notice 
of  the  lien  attaching  to  the  boat  for  the 
pavment  of  the  purchase  money. 

The  provision  of  the  statute  which  de- 
clares that  every  deed  of  trust  or  mortgage 
conveying  real  estate  or  goods  and  chattels, 
shall  be  void  as  to  creditors  until  and  except 
from  the  time  it  is  duly  admitted  to  record 
"in  the  county  or  corporation  wherein  the 
property  embraced  in  such>  contract  or  deed 
25  gitized  by  VjOOQTC 
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4S  may  be"  certainly  *cannot  be  said  to 
mean,  by  any  proper  construction,  that 
the  deed  or  mortgage  must  be  recorded  in 
that  county  or  corporation  where  the  chattel 
may  happen  to  be  at  the  moment  the  sale  is 
consummated.  Especially  would  such  construc- 
tion be  incongruous  and  absurd  when  applied 
to  such  a  chattel  as  a  canal  boat,  the  very  use 
of  which  makes  its  locomotion  necessary.  Or- 
dinarily the  locus  of  the  owner  fixes  the  locus 
of  the  chattel.  If  it  be  temporarily  out  of  his 
actual  possession  and  in  another  county  or 
corporation,  it  is  still,  in  contemplation  of 
law,  in  the  county  or  corporation  where  the 
owner  resides.  The  residence  of  the  owner 
is  the  place  where  the  property  "way  be"  in 
contemplation  of  the  statute,  and  it  is  there 
that  the  mortgage  is  to  be  recorded.  After 
the  ownership  is  changed,  and  the  prop- 
erty is  removed  to  another  county  or  cor- 
poration, then  the  mortgage  must  be  within 
twelve  months  recorded  in  that  county  or 
corporation,  in  order  to  affect  creditors, 
with  notice.  In  the  case  before  us  Tutwiler, 
the  owner  of  the  boat,  lived  in  Fluvanna. 
The  boat  at  the  time  of  the  sale  was  ply- 
ing on  the  canal  between  Scottsville  and 
lUchmond.  The  fact  that  the  boat  at  the 
time  of  the  sale  and  mortgage  was  lying  in 
the  basin  at  Richmond,  or  was  in  motion 
on  the  canal,  or  lying  at  any  of  the  landings 
in  the  several  counties  through  which  the 
canal  passes,  can  make  no  difference.  The 
locus  of  the  boat  was  then  in  Fluvanna,  and 
that  was  the  place  under  the  statute  for  the 
recordation  of  the  mortgage.  After  the  boat 
was  delivered  to  Cox  at  Richmond,  or  car- 
ried by  him  to  Richmond,  its  locus  became 
Richmond,  and  there  the  mortgage  was  to 
be  recorded  in  Richmond  within  twelve 
months.    So  that  all  the   requisites   of   the 

statute  were  strictly  complied  with. 
43  *The   court   is   therefore   of   opinion 

that  there  is  no  error  in  the  decree  of 
the  chancery  court  of  the  city  of  Richmond 
declaring  that  the  mortgage  in  favor  of  the 
plaintiff  had  priority  over  the  executions  of 
the  defendants,  Lucado  and  Jordan;  ^"'^i 
that  the  same  be  affirmed. 
Decree  affirmed. 


and 
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"•"Gibson  v.   Gibson  &  als. 

January    Term,    1877,    Richmond. 
The  following  papers  were  offered  for  probate: 
No     1.    "I.  Elizabeth  S.  Holmes,  do  make  the  follow- 
ing as  my  last  will  and  testament.     I   give  all  my 
estate,  both    real    and   personal,   to  my  two  sisters, 
Margaret  and  Sally.     Written  and  signed  by  me  this 
16th  day  of  April,  1851."     About  an  inch  below,  and 
on  the  same  sheet  of  paper,  is  written  No.  2.     "As 
Margaret    is   dead,    1    give    her   share   to   my    niece, 
Lizzie  Leigh  Gibson." 
"DecV  31.  1871."  "E.  S.  Holmes." 

No  1  is  not  in  the  hand-writing  of  the  decedent,  nor 
signed  by  her.  The  body  of  No.  2,  and  the  signa- 
ture thereto,  arc  wholly  in  the  hand-writing  of  the 
decedent— Held:  Neither  No.  1.  nor  No.  2,  nor 
both  together,  can  be  established  as 
the  Virginia  Statute  of  Wills. 
118,  I  4. 


a  will    under 
Code   of    1873,   ch. 


The  facts  sufficiently  appear  in  the  opin- 
ion of  Anderson,  J. 

Bernard  &    Jones    and    Conway   Robinson, 
for   the   appellant. 
D^nnan  &  Hamilton,  for  the  appellees. 

Anderson,  J.  Lizzie  Leigh  Gibson,  the 
plaintiff  in  error,  offered  for  probate  as  the 
last  will  and  testament  of  Elizabeth  S. 
Holmes,  deceased,  three  several  paper  writ- 
ings.   No.  1  is  as  follows,  to  wit: 

"I,  Elizabeth  S.  Holmes,  do  make  the  fol- 
lowing as  my  last  will  and  testament. 
45  ♦!  give  all  my  estate,  both  real  and 

personal,  to  my  two  sisters,  Margaret 
and  Sally. 

Written  and  signed  by  me  this  16th  day 
of  April,  1851." 

The  foregoing  is  not  in  the  hand-writing 
of  decedent,  nor  subscribed.  About  an  inch 
below  it  on  the  same  sheet  of  paper,  is  writ- 
ten what  is  designated  as  No.  2,  as  follows: 

"As  Margaret  is  dead,  I  give  her  share  to 
my    niece.    Lizzie    Leigh    Gibson. 

(Signed)  E.  S.  Holmes." 

December  31st,  1871. 

The  foregoing,  and  the  signature,  are 
wholly  in  the  hand-writing  of  decedent. 
She  died  in  the  city  of  Petersburg,  Vir- 
ginia, on  the  16th  of  March  1875,  leaving 
both  real  and  personal  estate  in  said  city. 

The  foregoing  paper  was  found  on  the 
day,  and  within  a  few  hours  after  the  death 
of  decedent,  in  a  cloth  pocket,  which,  during 
health,  she  was  accustomed  to  carry  about 
her  person,  and  during  her  last  sickness  she 
kept  constantly  under  the  pillow  of  her  bed, 
in  which  she  lay  during  her  sickness,  and 
on  which  she  died.  In  the  same  cloth  pock- 
et there  were  found  other  valuable  papers 
belonging  to  decedent,  and  it  was  her  habit 
to  keep  all  her  valuable  papers  in  it.  At  the 
date  of  No.  1,  April  16,  1851,  decedent  had 
two  sisters,  named  respectively  Margaret 
and  Sarah  Holmes,  sometimes  called  Sally; 
and  she  was  known  by  that  name  as  well  as 
Sarah.  She  is  now  Sarah  F.  Gibson,  one  of 
the  defendants  in  this  cause.  Said  decedent 
had  also  a  brother  named  George  F. 
46  Holmes.  ♦Margaret  died  in  the  year 
1869  without  issue.  George  F.  Holmes 
died  the  same  year,  leaving  as  his  sole  heirs 
two  children,  George  B.  and  Elizabeth  S. 
Holmes,  who  are  defendants.  Sarah  F.  Gib- 
son, now  unmarried,  and  the  said  two  chil- 
dren of  George  F.  Holmes,  are  the  only 
heirs  and  distributees  of  Elizabeth  S. 
Holmes,  deceased. 

The  paper-writing.  No.  3.  seems  not  to 
have  been  offered  in  proof,  and  need  not  be 
further  noticed. 

In  order  to  the  validity  of  a  will,  the 
statute  requires  (Code  of  73,  ch.  118,  §  4), 
that  it  shall  be  in  writing,  and  signed  by  the 
testator,  or  by  some  other  person  in  his  pres- 
ence, and  by  his  direction  m  such  manner  as 
to  make  it  manifest  that  the  name  is  intended 
as  a  signature;  and  unless  it  be  wholly  writ- 
ten by  the  testator,  the  signature  shall  be 
made,  or  the  wiy_^ckjipAfi?<}a§tl^Jrphim  in 
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the  presence  of  at  least  two  competent  wit- 
nesses present  at  tne  same  time,  who  shall 
subscribe  the  will  in  the  presence  of  the 
testator. 

If  the  writing  is  signed  by  the  testator  in 
such  manner  as  to  make  it  manifest  that 
the  name  is  intended  as  a  signature,  and  is 
wholly  written  by  him,  it  is  a  valid  will, 
though  it  be  unattested  by  witnesses. 

The  writing,  No.  1,  not  being  wholly  in 
the  hand-writing  of  the  testatrix,  nor  at- 
tested by  witnesses,  as  required  by  the  stat- 
ute, is  not  taken  separately  and  by  itself  a 
valid  will.  Though  it  was  formerly  held 
that    an    unattested    will    could    not    derive 


is  in  evidence,  and  I  thought  might  be  re- 
ferred to,  to  show  who  was  meant  by  "Mar- 
garet,", and  what  was  meant  by  her  share. 
And  if  it  is  proper  evidence  for  that  pur- 
pose, it  shows  plainly  that  she  was  the  Mar- 
garet to  whom  the  invalid  devise  had  been 
made,  and  that  her  share  was  a  moiety  of 
the  estate,  real  and  |)ersonaI,  of  the  deced- 
ent, which,  by  the  writing  No.  2,  signed  and 
wholly  written  by  the  testatrix,  she  gave  to 
Lizzie  Leigh  Gibson,  and  this  upon  the 
principle,  that  "a  testator  may  so  construct 
his  disposition  as  to  render  it  necessary  to 
have  recourse  to  some  document  (as  to  any 
other  extrinsic  matter)  in  order  to  elucidate 


J.1UZ  irr.^  ..^^^^  e^piain  his  intention"   (1  Jarm.  on  Wills, 

validity  _from  a  codicil  duly  attested,  though    .       ^  *;.^     .,    ^  ^_..  .  ^.\y^'  ^„  .    r^f^r^nr^ 


the  codicil  expressly  referred  to  and  con 
firmed  the  will,  that  doctrine  is  exploded; 
and  it  seems  now  to  be  well  settled  that 
"where  a  codicil  is  written  on  the  same 
sheet  of  paper  with  a  will,  the  attestation  of 
the  codicil,  by  the  requisite  number  of  wit- 
nesses, establishes  the  will,  though  it  be 
not  duly  attested."  (1  Lomax  on  Ex'ors, 
top  p.  70,  71,  marg.  32.)' 

47  *In  Jarman  on  Wills,  l  vol.,  top    p. 
128,  129,  side  p.  79,  80,  81,  the  cases  of 

De  Bathe  v.  Lord  Fingal,  16  Ves.  R.  167,  Doe 
de  Williams  v.  Evans,  l  Cromp  &  Mees.  R. 
42,  are  cited,  where  it  was  held  that  a 
codicil  duly  attested  gave  validity  to  the 
will  which  was  not  duly  attested.  In  re- 
ferring** to  them  the  author  says:  "In  both 
the  preceding  cases  the  attested  codicil  re- 
ferred to  the  unattested  document;  but  this 
is  not  essential,  where  both  are  written  on 
the  same  sheet  of  paper."  Again  on  side,  p. 
81,  he  speaks  of  the  effect  of  their  being 
united  in  the  same  paper,  as  only  being  to 
render  unnecessary  any  express  reference 
to  the  unattested  document  for  the  purpose 
of  identifying  it. 

If,  therefore,  the  writing,  No.  2,  which  is 
but  a  codicil  to  the  will,  No.  1,  had  been 
duly  attested  by  the  witnesses,  according  to 
the  doctrine  as  thus  declared,  the  two  writ- 
ings. No.  1  and  2,  would  be  a  valid  will. 
And  I  apprehend  if  No.  1  was  wholly  in 
the  hand-writing  of  testatrix,  even  though 
it  had  not  been  signed  by  her,  according  to 
the  requisitions  of  the  statute,  No.  2,  be- 
ing wholly  written  and  signed  by  testatrix, 
would  be  a  confirmation  of  No.  1  as  her 
will,  and  together  would  constitute  a  valid 
testamentary  disposition  of  her  estate.  But 
No.  1  not  being  in  the  hand-writing  of  the 
testatrix,  could  not  be  made  the  will  of 
decedent,  because,  though  taken  in  connec- 
tion with  No.  2,  it  would  not  be  in  con- 
formity with  the  requirement  of  the  stat- 
ute,  "wholly   written   by   the   testator." 

Though  No.  1  could  not  be  probated  as 
the  will  of  decedent,  I  was  inclined  to  the 
opinion  that  No.  2  might  be,  that  being  on 
the  same  paper  with  Xo.  1,  which  had  been 
carefully  kept  and  preserved  by  decedent 
until  the  hour  of  her  death.  No  2  must  be 
regarded  as  referring  to  it,  and  to  the  be- 
quest made   by  it   to  her   sister   Mar- 

48  garet,  by   the   language,   "Margaret   *is 
dead,    I   give   her   share   to   my   niece, 

Lizzie  Leigh."  Though  No.  l  is  not  authen- 
ticated under  the  statute  as  a  valid  will,  it 


top  p.  130,  side  p.  83)  ;  and  that  such  reference 
is  proper,  although  the  document  referred  to 
is  not  in  the  hand-writing  of  the  testator,  nor 
attested  as  a  will.  Ibid  &  Lomax.  ubique.  I 
cannot  say  therefore  that  Elizabeth  S.  Holmes 
died  intestate  as  to  the  moiety  of  her  estate, 
which  she  gave  to  her  niece,  Lizzie  Leigh  Gib- 
son. 

But  my  brethren  regarding  No.  2  as  too 
vague  and  indefinite  to  be  established  as  a 
will  by  itself,  and  that  it  cannot  be  taken 
in  connection  with  No.  1,  as  that  is  not  in 
the  hand-writing  of  decedent,  do  not  concur  in 
this  view,  and  arc  of  opinion  that  neither 
No.  1  nor  No.  2,  nor  both  taken  together,  is  a 
valid  will  under  the  statute,  and  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

The  other  judges  concurred  in  affirming 
the   judgment. 

Judgment  affirmed. 
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^Herd's  Adm'r  v.  Colbert  ft  als. 

January  Term,  1877,  Richmond. 
Absent,  Bukks,  J.* 
I.  H  recovers  a  judgment  against  M,  and  dies.  Sub- 
sequently M  conveys  Ian  a,  &c.,  to  C,  to  secure  two 
bonds  held  by  W,  and  this  deed  is  recorded.  The 
administrator  of  H  files  a  bill  against  C  and  W,  in 
which  ho  charges  that  C  and  W  had  notice  of  the 
judgment  of  H  when  the  deed  was  executed,  and 
that  the  debts  secured  by  the  deed  are  not  bona  fide. 
C  and  W  answer,  denying  the  notice,  and  insisting 
the  debts  are  bona  fide.  C  and  W  are  examined  as 
witnesses  in  their  own  behalf,  and  C  is  cross-ex- 
amined on  all  the  issues  by  the  plaintiff,  with  a 
knowledge  at  the  time  of  the  objection  to  his  com- 
petency; and  after  the  testimony  of  C  and  W  is 
ended,  plaintiff  excepts  to  the  competency  of  each 
of  them,  on  the  ground  that  H  was  dead — Hki.d: 
1.  'Wltnessea — Competency — Time  to  Ob- 
ject, t — The  plaintiff  having  cross-examined  C  on 

*The  case  was  argued  at  the  November  term. 

fWitnesBcii — Competency — ^Tlme  to  Ob- 
ject.— In  Pillow  V.  Improvement  Co.,  92  Va.  144,  the 
court,  citing-  the  principal  case,  lays  down  the  rule  that 
"objection  to  the  competency  of  a  witness  ought  to  be 
made,  where  his  incompetency  is  known,  before  he  is 
examined  in  chief;  at  least,  it  cannot  be  made  after 
cross-examination."  Smith  v.  Proffitt,  82  Va.  832,  also 
affirms  the  principle  and  in  addition  is  authority  for 
the  rule  that  if  the  witness  were  competent  when  he 
deposed,  his  deposition  cannot  become  inadmissible  by 
later  events.  See  also  Simmons  v.  Simmons,  33  Gratt. 
451  and  note;  Morrison  v.  Bausemer,  32  Gratt.  225 
and  note;  Ncilson  v.  Bowman,   29  Gratt.   732;  Keran 
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all  the  issues  in  the  cause,  that  was  a  waiver  of 
the  objection  to  his  competency;  and  it  cannot 
afterwards  be  made. 

2.  <(iiaere« — Qujuke.  If  permitting  the  examina- 
tion of  W  in  chief  without  objection  before  it  is 
done,  is  a  waiver  of  the  objection  to  his  compe- 
tency. 

8.  Notice  of  Jud^rinent — Proof.  — The  charge 
of  notice  of  the  judgment  being  expressly  denied 
by  C  and  W,  the  proof  of  notice  must  be  very 
clear  and  conclusive  to  establish  it. 

4.  Iftune  out  of  Cliancery — Discretion  of 
CbBBcdlor.t — Though  the  evidence  is  contra- 
dictory, if  the  chancellor  is  satisfied  that  the 
weight  of  evidence  is  on  one  side  he  is  not  bound 
to  direct  an  issue. 

By  deed  bearing  date  the  3rd  of  July  1866, 
Robert  L.  Martin  and  wife  conveyed 
50  to  Joseph  W.  Colbert,  *Jr.,  several 
tracts  of  land  in  the  county  of  Fauquier, 
his  household  and  kitchen  furniture,  horses, 
cattle,  &c.  and  farming  utensils,  in  trust  to 
secure  two  bonds,  held  by  William  S.  Colbert. 
One  of  these  bonds  bore  date  on  February  1st, 
1866,  and  was  payable  one  day  after  date  to 
Robert  L.  Colbert,  for  $3,150.54,  and  assigned 
by  him  to  Wm.  S.  Colbert;  and  the  other  was 
dated  January  1st,  1862,  payable  one  day  after 
date,  to  William  S.  Colbert,  for  $4,500.  This 
deed  was  admitted  to  record  in  the  clerk's 
office  of  the  county  court  of  Fauquier  on 
the  17th  of  August  1866. 

Previous  to  the  execution  of  this  deed,  viz: 
on  the  5th  of  November  1865,  Enos  Hord  re- 
covered a  judgment  against  Robert  L.  Mar- 
tin for  $900,  with  interest  from  the  20th  of 
March  1861,  and  costs.    This  judgment  was 

V.  Trice.  75  Va.  690.  In  Hill  v.  Postley,  90  Va,  200, 
it  was  held  that  objection  to  competency  of  a  witness 
was  not  necessarily  waived  unless  made  oefore  the  ex- 
amination in  chief,  citing  as  authority  Warwick  v. 
Warwick,  31  Gratt.  70,  and  distinguishing  the  prin- 
cipal case,  bee  generally,  29  Am.  &  i:.ng.  Enc.  Law 
648. 

*lfotle«  of  JadivmeBt — Fr«ad — ^Proof. — In 
Houghton  v.  Graybill,  82  Va.  580,  the  court  says: 
"The  doctrine  that  fraud  will  not  be  presumed,  but 
must  be  distinctly  charged  and  the  grounds  specified, 
and  must  be  clearly  atid  conclusively  proved  as  al- 
leged, to  justify  the  court  in  granting  relief  against 
and  setting  aside  a  contract,  and  especially  a  contract 
executed  by  the  delivery  of  deeds  by  and  between  the 
contractftig  parties,  is  familiar  and  well  established  by 
the  authorities  on  equitable  jurisprudence;  and  by  the 
decisions  of  this  court  as  laid  down  by  the  opinion  of 
Judge  Ricrakoson  in  Rixey  v.  Moorehead,  79  Va.  576, 
and  in  the  case  of  Crebs  v.  Jones,  79  \'a.  381  and  in 
Hord  V.  Colbert,  28  Gratt.  49."  See  also  Engleby  v. 
Harvey,  93  Va.  445,  citing  the  principal  case  and  Her- 
ring v.  Wickham,  29  Gratt.  628;  Gregory  v.  Peoples, 
80  Va.  355;  Insurance  Co.  v.  Cottrell,  85  Va.  865, 
citing  the  principal  case;  Matthews  v.  Crockett,  82  Va. 
394;  Vest  v.  Michie,  31  Gratt.  149  and  note;  White  v. 
Perry,  14  W.  Va.  87;  Shurtz  v.  Johnson,  28  Gratt. 
657;  Nash  v.  Nash,  28  Gratt.  686;  Whittaker  v.  Imp. 
Co.,  34  W.  Va.  222;  Jones  v.  Deggc,  84  Va.  685;  Lud- 
dington  ▼.  Renick,  7  W.  Va.  273;  Burt  v.  Timmons, 
29  W.  Va.  441;  14  Am.  &  Eng.  Enc  Law  (2nd  Ed.) 
191. 

tlaave  out  of  ClftAn€»«rr — Discretion  of 
Court«--In    Williams    ▼.    Blakey,    76    Va.    259,    the 


not  docketed  until  the  1st  of  November  1867. 
At  the  same  term  of  the  court  John  S.  and  N. 
A.  Clopton  recovered  a  judgment  against 
Martin  for  $3,452.37,  with  interest  from  the 
17th  day  of  November  1860,  and  costs.  And 
this  judgment  was  docketed  on  the  28th  of 
September  1867.  There  were  a  number  of 
other  judgments,  three  of  which  for  small 
amounts,  were  docketed  before  the  deed 
was  recorded;  but  the  others  were  either 
recovered  or  docketed  afterwards. 

In  June  1869  Hord's  administrator  insti- 
tuted his  suit  in  equity  in  the  circuit  court 
of  Fauquier  county  against  the  Colberts, 
Martin  and  wife,  the  Cloptons  and  Martin's 
assignee  in  bankruptcy.  In  his  bill,  after 
setting  out  the  judgment  of  Hord  against 
Martin  and  his  deed  of  trust  to  Joseph  W. 
Colbert,  and  referring  to  the  judgment  of 
Cloptons,  he  charges  that  Joseph  W.  Colbert 
had  notice  of  the  judgment  recovered  by  Hord 
against  Martin  before  the  execution  of  the 
deed  aforesaid,  and  Wm.  S.  Colbert  had 
51  constructive  *if  not  actual  notice  there- 
of; and  he  insisted  that  therefore  the 
lien  of  the  deed  was  to  be  postponed  to  that  of 
his  judgment  He  further  charged  that  the 
deed  was  intended  to  hinder,  delay  and  de- 
fraud the  creditors  of  Martin;  that  Martin 
never  was  indebted  to  either  of  the  Colberts  as 
set  out  in  the  deed;  or  if  at  all  indebted,  to  a 
much  less  amount  than  is  therein  claimed.  He 
insists  that  the  deed  is  therefore  null  and  void 
as  to  bona  fide  creditors  of  Martin.  And  he 
prays  that  the  deed  may  be  set  aside  as  to 
creditors,  and  that  a  commissioner  may  be 
directed  to  ascertain  and  report  the  prior- 
ities of  the  liens  by  judgments  and  deed  of 
trust;  and  whether  the  Colberts  or  either 
of  them  had  notice  of  the  judgments  at  the 
time  of  the  execution  of  the  deed;  whether 
or  not  there  was  fraud  in  it,  or  whether 
there  was  any  purpose  to  hinder,  delay  or 
defraud    the    creditors    of    Martin. 

William  S.  and  Joseph  W.  Colbert  an- 
swered separately.  They  both  deny  any  notice 
or  knowledge  of  the  plaintiffs  judgment  be- 
fore or  when  the  deed  was  executed  and  re- 
corded.   They  insist  that  the  debts  secured 


court,  after  expressly  approving  the  rule  laid  down  in 
the  principal  case  in  regard  to  the  discretionary  pow- 
ers of  the  chancellor  in  directing  an  issue,  adds:  "But 
as  a  general  rule,  where  the  credit  and  accuracy  of 
the  witnesses  are  impeached,  or  where  the  evidence  is 
clashing  and  conflicting,  rendering  it  necessary  to 
weigh  the  character  and  credibility  of  witnesses,  or 
where  the  evidence  is  so  equally  balanced  on  both 
sides  that  it  becomes  doubtful  which  scale  prepond- 
erates, an  issue  ought  properly  to  be  directed,"  citing 
Wise  V.  Lamb,  9  Gratt.  294.  See  also  Robinson  v. 
Allen,  85  Va.  725;  Carter  v.  Carter,  82  Va,  624; 
Keagy  v.  Trout,  85  Va.  390;  Setzer  v.  Beale,  19  W. 
Va.  289,  citing  the  principal  case  and  Nice  v.  Purcell, 
1  H.  &  M.  372;  Rohrer  v.  Travers,  11  W.  Va.  146; 
Arnold  v.  Arnold,  11  W.  Va.  449;  Anderson  v.  Cran- 
mer,  11  W.  Va.  562;  Jarrett  v.  Jarrett,  11  W.  Va. 
584;  Nease  v.  Capehart,  15  W.  Va-  299;  Stannard  v. 
Graves,  2  Call  369;  Beverley  v.  Walden,  20  Gratt. 
154;  Rowton  v.  Rowton,  1  H.  &  M.  93;  Smith  v. 
Betty.  11  Gratt.  752;  Pairo  v.  Bethell,  75  Va.  825; 
Ford  V.  Gardner.  1  H.  &  M.  72.  See  generally,  4 
Hurst's  Dig.  525  et  seq.,  11  Enc  PI.  &  Pr.  619. 
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by  the  deed  are  justly  due  from  Martin; 
and  Joseph  W.  Colbert,  who  was  the  active 
party  in  the  adjustments  of  the  debts  with 
Martin  and  in  obtaining  the  deed,  states  the 
consideration  of  the  debts,  and  why  it  was 
that  though  both  bonds  were  executed  at 
the  same  time,  viz:  in  February  1866,  one  is 
dated    January    1st,    1862 — that    being    the 


bert  and  the  trustee  Joseph  W.  Colbert  had 
notice  of  an  undocketed  judgment  held  by 
Hord  against  Martin.  The  defendants  an- 
swered the  bill,  positively  denying  all  the 
allegations  in  respect  to  fraud  and  notice. 
At  the  September  term  1869,  a  decree  was 
entered,  directing  one  of  the  commissioners 
to  take  an  account  of  Martin's  debts,  and 


time  at  which  the  accounts  on  which  it  was  ■  also  to  inquire  and  report  as  to  the  respec- 

u^^^A  4. : — ^^A    — A  x^-.-*:- *  _-:i      jj^g  priorities  of  the  liens  by  judgment  and 

the  deed  of  trust."  Under  this  decree  other 
judgment  creditors  came  in,  and  proved 
their  debts  before  the  commissioner,  and 
numerous  depositions  were  taken  bearing 
upon  the  questions  at  issue. 

The   commissioner   reported   in   favor   of 


based  terminated,  and  Martin  was  not  wil 
ling  to  have  the  interest  added  to  the  prin 
cipal,  so  as  to  carry  interest. 

The  cause  came  on  to  be  heard  in  Sep- 
tember 1869,  when  the  court  referred  it  to 
a  commissioner  to  enquire  and  report  the 
debts     due     by     Robert     L.     Martin; 


52       *and  that  he  especially  enquire  and  re-  !  the   deed   of   trust;   giving   it   priority    over 


port  as  to  the  respective  priorities  of  the 
liens  on  the  real  estate  of  the  said  Mai  tin 
by  judgments,  and   the  said  deed  of  trust. 

In  September  1870,  the  commissioner  re- 
turned his  report.  He  reported  the  debts  due 
by  Martin,  constituting  liens  on  his  real 
estate,  calculating  the  interest  up  to  Sep- 
tember 1st,  1870,  at  $18,400.94;  and  he  was 
of  opinion  that  Joseph  W.  Colbert,  the 
trustee,  had  no  notice  of  the  judgments 
other  than  those  docketed,  prior  to  the 
recordation  of  the  deed  of  trust;  and  there- 
fore they  were  given  priority  over  all  the 
other  judgments,  including  those  of  Hord's 
adm'r  and  Cloptons.  The  report  was  exceplecj 
to  by  the  counsel  for  Hord's  adm'r  and  Clop- 
tons; and  the  commissioner  returned  with  his 
report  all  the  evidence  which  was  before  him. 
This  evidence  was  very  voluminous.  A  num- 
ber of  depositions  were  taken  by  both  par- 
ties, and  both  Joseph  W.  and  William  S.  Col- 
bert were  examined  for  the  defendants;  and 
their  evidence  was  excepted  to  by  the  plain- 
tiffs, on  the  ground  that  Hord  being  dead, 
they  were  incompetent  to  testify.  It  appeared, 
however,  that  the  exception  was  not  taken  to 
either  of  them  until  his  testimony  had  been 
concluded;  and  that  in  the  case  of  Joseph 
W.  Colbert,  he  had  been  subjected  to  a 
very  extended  cross-examination  on  all  the 
issues  involved  in  the  cause. 

The  cause  having  been  removed  to  the 
chancery  court  of  Richmond,  came  on  to  be 
heard  on  the  21st  of  June  1873,  when  the 
court  overruled  the  exceptions  to  the  re- 
port, and  confirmed  the  same;  and  commis- 
sioners were  appointed  to  sell  the  land  in 
the  proceedings  mentioned,  upon  terms 
stated  in  the  decree.  And  thereupon  Hord's 
administrator  applied  to  this  court  for  a 
appeal;  which  was  allowed. 

58  *Meredith  and  Blackwell,  for  the  ap- 

pellant. 

Neeson,  Spilman,  Ould  &  Carrington  and 
Marsfiall,  for  the  appellees. 

Staples,  J.  This  suit  was  instituted  in 
the  circuit  court  of  Fauquier,  by  the  admin- 
istrator of  Enos  Hord  against  Robert  Mar- 
tin and  William  S.  and  Joseph  W.  Colbert. 
The  bill  charges  that  a  deed  of  trust  exe- 
cuted by  Martin  on  the  3rd  of  July  1866,  for 
the  benefit  of  William  S.  Colbert,  is  fraudu- 
lent and  void;  and  further  that  at  the  time 
of  executing  the  deed  both  William  S.  Col- 


the  plaintiff's  judgment  and  the  other  judg- 
ments against  Martin  not  regularly  dock- 
eted. 

This  report  was  excepted  to  by  the  cred- 
itors; and  the  same  coming  on  to  be  heard 
at  the  June  term  1873  of  the  chancery  court 
of  Richmond,  to  which  it  had  been  re- 
moved, the  chancellor  rendered  a  decree 
overruling  the  exceptions  to  the  commis- 
sioner's report,  sustaining  the  deed  of 

54  trust,  and  directing  a  sale  ♦of  the  land. 
From  that  decree  an  appeal  was  taken 

by  Hord's  administrator  to  this  court. 

Before  considering  the  case  upon  its 
merits,  it  is  necessary  to  dispose  of  a  pre- 
liminary question  raised  by  the  exceptions 
to  the  depositions  of  Joseph  W.  and  Wil- 
liam S.  Colbert.  These  exceptions  are  based 
upon  the  ground  that  Enos  Hord,  the  plain- 
tiff's intestate,  being  dead,  the  defendants  are 
mcompetent  to  testify  in  this  cause.  One  of 
them,  Joseph  W.  Colbert,  was  cross-exam- 
ined at  great  Ungth  by  the  counsel  for  Hord's 
administrator,  upon  all  the  issues  involved; 
and  when  the  whole  examination  was  con- 
cluded, the  objection  was  then  for  the  first 
time  made  to  the  competency  of  the  wit- 
ness. It  does  not  appear  that  the  attention 
of  the  court  below  was  called  to  the  ob- 
jection ;  nor  does  it  appear  whether  that  court 
considered  the  deposition  in  rendering  its  de- 
cree of  the  June  term  1873.  It  is  very  cerUin 
that  the  counsel  making  the  objection  was 
aware  of  it,  as  well  before  as  after  the  cross- 
examination  was  commenced  and  concluded. 
The  question  is,  has  it  not  been  waived  by 
this  manner  of  proceeding.  Is  an  adverse  par- 
ty with  knowledge  of  the  alleged  incompe- 
tency, permitting  to  extract  whatever  he  can 
from  a  witness  upon  a  rigid  and  protracted 
cross-examination;  and  if  the  testimony  is 
favorable  to  his  side  insist  upon  its  being  read, 
if  unfavorable  have  it  excluded?  Upon  this 
point  the  authorities  leave  no  room  for  doubt. 
They  hold  that  if  the  party  be  aware  of  the 
existence  of  the  interest,  he  will  not  be  per- 
mitted to  examine  the  witness  and  after- 
wards to  object  to  his  competency  if  he 
should  dislike  his  testimony.  The  writers 
on  the  la>v  of  evidence  go  further  and  de- 
clare that  in  the  common  law  courts,  where 
the  examination  is  conducted  orally,  the  ob- 
jection  on   the   ground   of   interest,   if 

55  known,  *must  in  general  be  taken  be- 
fore the  witness  is  examined  in  chief, 

for  otherwise  the  objection  might  be  sup- 
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pressed  for  the  purpose  of  obtaining  an  un- 
fair advantage.  Formerly,  indeed,  it  was 
considered  necessary  to  raise  the  objection 
on  the  voir  dire;  and  if  once  the  witness  is 
sworn  in  chief,  he  could  not  afterwards  be 
objected  to  on  the  ground  of  interest.  But 
this  rule  has  been  relaxed  in  modern  tinies; 
and  now  it  is  allowable  to  make  the  objec- 
tion after  the  witness  is  sworn  in  chief,  but 
before  the  examination  is  commenced;  and 
where  the  interest  is  incidentally  disclosed 
for  the  first  time  in  the  course  of  the  trial 
the  evidence  may  then  be  excluded.  See  1 
Starkie  on  Evidence  134;  1  Greenl.  Evi., 
sec.  421.  This  last  author  (Greenleaf)  says 
the  rule  in  equity  is  now  the  same  as  at  law; 
and  the  principle  applies  with  equal  force  to 
testimony  given  in  a  deposition  in  writing 
and  to  an  oral  examination  in  court. 

Whether  as  a  general  rule  the  objection 
on  the  ground  of  interest  must  in  the  com- 
mon law  courts  be  made  before  the  exam- 
ination in  chief,  and  whether  the  same  rule 
prevails  in  equity,  are  questions  not  neces- 
sary now  to  be  decided;  and  no  opinion  is 
intended  to  be  given  on  that  subject.  It  is 
sufficient  for  the  purposes  of  this  case  to 
say.  that  when  the  party  cross-examines 
upon  the  issues  involved,  with  a  knowledge 
of  the  interest  of  the  witness,  he  will  not 
be  permitted  afterwards  to  make  the  objec- 
tion. Having  made  the  objection  however 
in  due  season,  he  may  then  proceed  to 
cross-examine  without  prejudice  to  his  right 
to  move  to  suppress  the  deposition  at  the 
hearing.  Jacobs  v.  Laybom,  11  Mees.  &  Wels- 
by  R.  684;  Moorhouse  v.  De  Passon,  19  Ves. 
R.  432;  Harrison  v.  Courtauld,  5  Eng,  Ch.  R. 
428;  Donelson  v.  Taylor,  8  Pick.  R.  390; 
Graves  v.  Graves,  2  Paige  R.  62,  3  Paige 
66  240-554;  *1  Payne  C  C.  R.  400;  1  Phil- 
lip on  Evidence  789. 

It  may  be  said  that  the  rule  here  stated 
has  no  application  to  parties  examined  as 
witnesses.  Under  the  former  practice,  in 
the  chancery  courts  of  this  state,  when  a 
special  commission  was  issued  to  take  the 
deposition  of  a  party,  saving  all  just  excep- 
tions, the  duty  devolved  on  the  court  to 
take  notice  ex  officio  of  objections  to  the 
competency  of  the  witness  arising  from  his 
interest  in  the  event  of  the  cause.  And  in 
such  a  case  an  appellate  court  will  consider 
and  decide  upon  the  question  of  competency, 
although  the  deposition  may  have  been  read 
in  the  court  below  without  objection.  Such 
was  the  decision  in  Beverley  v.  Brooke  & 
als.  2  Leigh  425.  The  court  was  of  opinion 
there  that  the  question  would  have  pre- 
sented more  difficulty  had  the  deposition 
been  taken  under  a  general  commission. 

Whatever  may  have  been  the  distinction 
formerly  between  parties  and  other  wit- 
nesses, that  distinction  has  been  entirely  abro- 
gated by  the  statute,  which  declares  that  no 
witness  shall  be  incompetent  to  testify  because 
of  interest;  and  in  all  actions,  suits,  and  other 
proceedings  of  a  civil  nature,  at  law  or  in  eq- 
uity, the  parties  thereto  shall,  if  otherwise 
competent  to  testify,  and  subject  to  the  rules 
of  andence,  and  of  practice  applicable  to  other 
witnesses,  be  competent  to  give  evidence.  Code 


of  1873,  page  1109.  Under  this  provision  it 
is  very  clear  the  rule  in  respect  to  objec- 
tions for  incompetency  on  the  ground  of 
interest  is  equally  applicable  to  parties  ex- 
amined as  a  witness  as  to  those  who  are  not 
parties.  For  these  reasons  I  am  of  the 
opinion,  if  there  was  any  valid  objection  to 
the  testimony  of  Joseph  W.  Colbert,  that 
objection  has  been  waived,  and  he  must 
now  be  treated  as  a  competent    witness. 

67  *In  the  case  of  William  S.  Colbert, 
when    his    deposition    was    taken,  the 

counsel  of  the  plaintiff  was  present  at  the 
examination  in  chief;  but  did  not  cross-ex- 
amine. When  the  deposition  was  completed 
an  exception  was  then  taken  for  the  first  time 
to  the  testimony  on  the  ground  already  stated. 
Whether  this  action  constituted  a  waiver  of 
the  objection  is  a  question  already  adverted 
to,  not  decided  nor  intended  to  be  decided 
here.  The  case  may  be  decided  without 
reference  to  the  evidence  of  William  S. 
Colbert,  and  it  is  better  perhaps  so  to  decide  it 
than  to  settle  an  important  principle  of  prac- 
tice upon  a  slight  and  cursory  examination. 

Having  thus  disposed  of  the  question  relat- 
ing to  the  evidence,  we  are  now  to  consider 
the  merits  of  the  controversy.  And  first 
as  to  the  question  of  fraud:  Is  the  deed  of 
trust  fraudulent?  This  involves  an  inquiry 
into  the  consideration  of  the  two  bonds  se- 
cured by  that  deed.  Upon  this  point  it  is 
only  allowable  to  examine  a  few  of  the  more 
prominent  facts  established  by  the  evidence. 
It  cannot  be  expected  that  this  court  is  to 
exercise  the  functions  of  a  commissioner  in 
chancery,  settle  an  account,  and  undertake 
to  ascertain  how  far  each  item  is  sustained 
by  the  evidence.  Our  inquiry  is  with  the 
charge  of  fraud:  Is  it  established  by  the 
testimony?  And  here  it  must  be  borne  in 
mind  that  the  law  does  not  presume  fraud. 
It  is  not  to  be  assumed  on  doubtful  evi- 
dence, or  circumstances  of  mere  suspicion. 
The  party  alleging  the  fraud  must  clearly 
and  distinctly  prove  it.  The  onus  probandi 
is  upon  him  td  prove  his  case  as  charged  in 
the  bill.  If  the  fraud  is  not  strictly  and 
clearly  proved  as  it  is  alleged,  although  the 
party  against  whom  relief  is  sought  may 
not   have   been   perfectly   clear   in   his 

68  dealings,  *no  relief  can  be  had.     Kerr 
on  Fraud  and  Mistake  382-4. 

JuiKJE  Staples  here  went  into  a  critical  ex- 
amination of  the  evidence  upon  the  question. 
The  conclusion  he  arrived  at  was,  that  the 
testimony  so  far  from  establishing  the  ex- 
istence of  fraud,  tended  strongly  to  show 
that  the  bonds,  which  are  the  subject  of 
controversy,  are  founded  upon  a  bona  fide 
indebtedness  from  Martin   to  the  Colberts. 

Having  concluded  his  review  of  the  ques- 
tion of  fraud.  Judge  Staples  then  proceeded 
to  consider  the  testimony  in  relation  to  the 
alleged  notice.  Upon  this  branch  of  the  case 
he  also  concurred  with  the  chancellor,  who 
pronounced  the  decree,  that  the  notice  is 
not  satisfactorily  or  sufficiently  proved. 

The  consideration  of  this  subject  involved 
a  very  careful  and  detailed  examination  of 
the  testimony  in  all  its  asye€ts.  The  dis- 
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cussion  however  being  one  purely  of  fact, 
and  very  extended,  is  omitted  by  the  di- 
rection of  Judge  Staples.  In  conclusion  he 
said: 

These  creditors  were  required  by  the 
plain  terms  of  the  statute  to  docket  their  judg- 
ments in  order  to  preserve  their  liens.  The 
whole  tendency  and  spirit  of  modern  legislation 
is  to  impose  upon  creditors  and  purchasers  the 
duty  of  putting  upon  the  record  the  evidences 
of  their  rights.  It  is  the  registration  that  is 
to  be  looked  to  as  furnishing  the  notice.  It 
is  very  true  an  exception  is  made  in  the  case 
of  a  purchaser  with  notice.  The  reason  is,  he 
is  deemed  guilty  of  a  fraud  in  taking  a  con- 
veyance with  knowledge  of  a  better  right  in 
another.  It  is  therefore  held,  that  the  notice 
in  such  cases  must  be  very  clearly  proved. 
This  is  peculiarly  so  when  the  notice  is  sought 
to  be  established  against  the  positive  de- 
69  nials  of  the  defendant;  ♦for  the  result 
is  to  convict  the  latter  of  perjury  as  well 
as  fraud.  Here  the  creditors  have  neglected 
a  plain  duty  in  failing  to  docket  their  judg- 
ments; they  seek  to  substitute  in  place  of 
the  record  certain  oral  admissions  alleged 
to  have  been  made  by  the  defendants  years 
before,  to  be  proved  exclusively  by  the 
creditors  themselves  and  their  counsel.  How- 
ever high  the  source  from  which  such  evidence 
emanates — however  incorruptible  we  may  sup- 
pose some  of  the  witnesses  by  which  it  is  | 
given — such  evidence  must,  nevertheless,  be  i 
received  with  the  greatest  caution.  "Con-  I 
sisting  as  it  does  (evidence  of  mere  verbal 
admissions)  in  the  mere  repetition  of  oral 
statements,  it  is  subject  to  much  imperfection 
and  mistake,  the  party  himself  either  being 
misinformed,  or  not  having  clearly  expressed 
h's  own  meaning,  or  the  witness  having  mis- 
understood him.  It  frequently  happens  also 
that  the  witness,  by  unintentionally  altering 
a  few  of  the  expressions  really  used,  gives  an 
effect  to  the  statement  completely  at  variance 
with  what  the  party  did  say."  This  is  the 
language  of  a  very  accurate  and  learned  au- 
thor. 1  Greenleaf,  sec.  200.  And  he  is  fully 
sustained  by  the  most  eminent  writers  and 
judges.  See  cases  cited,  and  also  1  Starkie 
on  Evidence,  page  462.  I  repeat,  this  caution 
cannot  be  too  strongly  observed  when  the  al- 
leged notice  is  to  be  established  upon  the  tes- 
timony of  parties  and  counsel  against  the 
positive  denials  of  the  answers,  and  those 
answers  strongly  supported  by  independent 
evidence  and  corroborating  circumstances. 

The  learned  counsel  for  the  appellant  has 
pressed  upon  us  the  propriety  and  even  neces- 
sity of  an  issue  at  least  to  be  tried  by  a  jury; 
and  he  has  cited  a  number  of  the  decisions  of 
this  court  in  support  of  that  practice.  The 
law  upon  this  subject  is  too  clear  for 
60  ♦controversy.  Its  application  to  partic- 
ular cases  is  the  great  difficulty.  The 
chancery  court  often  directs  an  issue  where 
the  evidence  is  so  contradictory  as  to  render 
an  open  cross-examination  of  the  witnesses 
before  a  jury  necessary  and  proper.  Not  un- 
frequently  the  evidence  is  so  equally  bal- 
anced on  both  sides  it  is  difficult  to  say 
which  scale  preponderates;  and  in  such 
case  an  issue  is  of  advantage,  and  proper 


to  satisfy  the  conscience  of  the  chancellor. 
But  it  does  not  follow  that  an  issue  is  nec- 
essary and  proper  in  every  case  where  the 
evidence  happens  to  be  conflicting.  If  this 
was  the  rule  the  chief  time  of  the  chancery 
courts  would  be  occupied  with  trials  before 
juries,  or  in  considering  their  verdicts.  The 
circuit  courts  and  the  judges  of  this  court 
are  constantly  called  upon  to  decide  ques- 
tions of  fact  upon  testimony  of  a  very  con- 
flicting character.  In  Nice  v.  Purcell,  1  Hen. 
&  Mun.  372,  it  was  held  that  a  court  of 
equity  is  not  bound  to  direct  an  issue  on  the 
mere  ground  that  the  evidence  is  contradic- 
tory; but  it  may  judge  of  the  weight  of 
evidence;  and  if  its  conscience  is  satis- 
fied, decide  without  a  jury. 

The  decision  in  Samuel  v.  Marshall  & 
wife,  3  Leigh  614,  is  to  the  same  effect 
Sec  also  Wise  v.  Lamb,  9  Gratt  294;  2  Dan- 
iel Ch.  Pr.  1073. 

As  the  issue  is  directed  exclusively  for  the 
information   of  the  court,  if  it  is  satisfied 
upon   the   evidence,  there  is  of  course  no  . 
ground  for   the  intervention  of  a  jury. 

In  the  case  before  us,  so  far  as  the  question 
of  fraud  is  concerned,  the  plaintiffs  have 
utterly  failed  to  prove  it.  In  regard  to  the 
notice  the  case  is  not  so  free  from  difficulty. 
But  the  preponderance  of  facts  and  circum- 
stances is  with  the  defendants.  As  has  been 
seen,  the  whole  case  turns  upon  the 
61  effect  of  certain  admissions  ♦alleged 
to  have  been  made  b^  the  defendants. 
In  my  judgment  a  court  is  as  competent, 
and  perhaps  more  so,  to  decide  upon  the 
weight  to  be  given  to  these  admissions  as 
any  jury  of  twelve  men  to  be  selected  ac- 
cording to  the  practice  and  mode  of  pro- 
ceeding in  trials  by  jury  as  now  prevailing 
in  the  country. 

My  opinion  is  therefore  to  affirm  the  de- 
cree of  the  chancery  court. 

MoNCURE,  P.,  and  Christian,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

Anderson,  J.,  was  inclined  to  think  it  was 
a  case  for  an  issue;  but  after  hearing  the 
opinion  of  Staples,  J.,  he  could  not  dissent 

Decree  affirmed. 


69        ♦Hauensteins  v.  Lynham,  Escheator. 

January    Term,    1877,    Richmond. 

Statement  of  Case. — H,  of  foreign  birth,  boufht 
real  esUte  in  1856  and  1859,  and  died  in  1861. 
seized  thereof,  without  known  heirs.  The  said  real 
estate  was  escheated  to  the  commonwealth,  and  in 
May  1876,  persons,  natives  of  and  living  in  Switxer- 
land,  instituted  proceedings  for  the  recovery  of  the 
real  estate — Held: 

1.  Real  Estate — Allena — Bselfteat. — ^The  law 
as  it  was  at  the  death  of  H  must  govern  the  case, 
and  under  the  act  of  April  7,  1858,  Sess.  Acts  of 
1857-'58,  ch.  42,  f  44,  Code  of  1860,  ch.  115.  p^ 
557,  persons,  natives  of  another  country,  and  liv- 
ing there,  are  not  entitled  to  the  real  estate. 

2.  Treaties  —  Statute  AiitbortBla«.  •—  The 
treaty    of    November    18S57>  betwecnf  the    United 
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States  and  the  Republic  of  Switzerland,  11  U.  S. 
Stat,  at  Large,  p.  590,  Article  5,  clause  3,  by  its 
terms  depends  for  its  operation  and  effect  upon 
the  legislation  of  the  state  in  which  the  real  es- 
tate lies;  and  no  right  in  real  estate  in  Virginia 
will  vest  in  a  citizen  of  that  republic  under  said 
treaty,  there  having  been  at  the  death  of  H  no 
statute  authorizing  it. 

This  was  a  petition  filed  in  the  circuit 
court  of  the  city  of  Richmond,  by  Henry  Hau- 
enstein  and  others,  claiming  to  be  the  heirs  and 
next  of  kin  of  Solomon  Hauenstein,  deceased, 
seeking  to  recover  certain  real  estate  of 
which  the  said  Solomon  Hauenstein  had 
died  seized,  and  which  had  been  escheated 
to  the  commonwealth.  Pending  the  proceed- 
ing the  real  estate  was  sold  by  the  es- 
cheator,  which  the  approval  of  the  petition- 
ers; and  they  asked  that  they  might  receive 
the  proceeds  of  the  sale.  The  circuit  court 
dismissed  the  petition,  and  the  petition- 

63  ers  applied  to  a  judge  of  this  ♦court 
for  an  appeal;  which  was  allowed.  The 

case  is  sufficiently  stated  by  Judge  Moncure 
in  his  opinion. 

Johnson  &  Royall,  for  the  appellants. 

The  Attorney  General  and  Lynham,  for  the 
appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  the  city  of  Richmond,  rendered 
on  the  20th  day  of  October  1876.  in  a  suit  in 
said  court  in  which  the  appellants  were 
plaintiffs  and  John  A.  Lynham,  escheator  for 
the  commonwealth  of  Virginia,  was  defend- 
ant. Solomon  Hauenstein,  a  citizen  of  Swit- 
zerland, had  emigrated  to  Virginia,  and  settled 
here  many  years  ago;  had  continued  to  reside 
here  until  his  death;  had  acquired,  by  pur- 
chase and  conveyance  at  different  times,  in  the 
years  1856  and  1858,  and  from  different  per- 
sons, quite  a  large  real  estate,  of  which  he 
continued  to  be  seized  and  possessed  until  and 
at  the  time  of  his  death;  and  he  died  in  1861 
or  '2.  intestate,  unmarried  and  without  issue. 
Having  no  known  heirs,  it  was  supposed 
that  his  estate  devolved  on  the  common- 
wealth for  defect  of  heirs.  There  was  an  in- 
quisition of  escheat,  which  found  according- 
ly; and  the  said  estate  came  to  the  hands  of 
the  said  Lynham  as  escheator,  who  was  pro- 
ceeding to  sell  the  same  in  the  execution  of 
his  duties  as  such,  when  the  appellants,  cit- 
izens of  Switzerland,  claiming  to  be  the  next 
of  kin,  or  their  representatives,  of  the  said 
intestate,  and  to  be  entitled  as  such  to  his 
said  estate,  or  the  proceeds  of  the  sale  thereof, 
filed  their  petition  for  the  recovery  of  the 
same,  under  the  Code  of  1860,  chapter  113, 
section     8,    page     547,    which     enacts 

64  *that   "when   the  verdict   on   such   in- 
quest  is   for   the   commonwealth,   any 

ncrson  claiming  any  interest  in  the  lands 
Tescheated),  whether  legal  or  equitable,  may, 
before  the  sale  thereof,  petition  the  said  cir- 
cuit court  (to  which  the  inquisition  is  directed 
to  be  returned),  for  redress.  To  such  peti- 
tion the  escheator  shall  be  a  defendant.   He 
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shall  file  an  answer,  stating  the  objections 
to  the  claim.  And  the  cause  shall  be  heard 
without  ny  unnecessary  delay,  upon  the  pe- 
tition, answer  and  the  evidence." 

In  the  petition,  the  petitioners  expressed 
their  willingness  to  unite  in  a  sale  of  the 
property  by  the  escheator.  To  this  petition, 
the  escheator  accordingly  filed  an  answer, 
stating  the  objections  to  the  claim.  Evi- 
dence was  taken  and  filed  on  both  sides,  but 
chiefly  on  the  side  of  the  petitioners,  and 
as  especially  to  prove  that  they  were,  in 
fact,  they  claimed  to  be,  the  next  of  kin  of 
the  said  intestate,  or  their  representatives. 
On  the  20th  day  of  October  1876,  and  dur- 
ing the  same  year  in  which  the  petition  was 
filed,  the  cause  came  on  for  final  hearing; 
when  the  court,  being  of  opinion  that  the 
plaintiffs  had  no  claim  upon  the  fund  aris- 
ing from  the  sale  of  the  real  estate  disposed 
of  by  the  escheator  (but  without  deciding 
whether  the  petitioners  were  the  next  of 
kin,  or  their  representatives,  of  the  intes- 
tate, as  they  claimed. to  be),  therefore  dis- 
missed the  petition,  and  decreed  that  the  peti- 
tioners pay  to  the  defendant  his  costs  by  him 
about  his  defence  in  that  behalf  expended. 
From  that  decree  the  petitioners  applied  to 
a  judge  of  this  court  for  an  appeal,  which 
was  accordingly  allowed,  and  which  is  the 
case  now  to  be  disposed  of  by  this  court. 

We  proceed  at  once  to  enquire  whether 
the  appellants  are  entitled  to  the  estate  of 
the  intestate  Solomon  Hauenstein,  or 
65  the  proceeds  of  the  sale  thereof,  *even  if 
they  be  in  fact,  as  they  claim  to  be,  his 
next  of  kin,  or  their  representatives,  which 
latter  question  will  not  be  decided,  unless  its 
decision  be  rendered  necessary  for  the  deci- 
sion of  this  case  by  our  opinion  on  and  deci- 
sion of  the  question  first  above  propounded. 

If  the  appellants,  who  are  citizens  of 
Switzerland  and  aliens  to  the  commonwealth 
of  Virginia,  be  entitled  to  the  estate,  or  the 
proceeds  of  the  sale  thereof,  which  they 
claim  (even  admitting  them  to  be  in  fact  the 
next  of  kin  of  the  said  intestate),  they  must 
be  so  entitled  either  first  under  the  common 
law;  or,  secondly,  under  some  statute  law 
of  the  state  of  Virginia;  or,  thirdly,  under 
some  treaty  between  the  United  States  and 
the  Republic  of  Switzerland. 

1st.  Are  they  entitled  under  the  common 
law?  Certainly  not.  Under  the  common 
law  an  alien  is  incapable  of  taking  real  es- 
tate by  descent,  i  Rob.  Pr.  (new)  125,  and 
cases  cited;  2  Kent's  Com.,  53  marg. 

2dly.  Are  they  entitled  under  any  statute 
law  of  the  state?  If  there  was  any  such  law 
in  existence  at  the  time  of  the  intestate's 
death,  in  1861  or  1862,  it  is  embodied  in  the 
Code  of  1860;  for  no  law  on  the  subject  was 
enacted  before  his  ^eath  and  after  the  pub- 
lication of  the  said  Code.  There  is  but  one 
provision  in  that  Code  which  can  have  any 
bearing  on  the  subject;  and  that  is  the  sixth 
section  of  chapter  115,  page  557,  which  is 
in  these  words :  "When  by  anv  treaty  now  in 
force  between  the  United  States  and  any 
foreign  country,  a  citizen  or  subject  of  such 
country  is  allowed  to  sell  real  property  in  this 
state,  such  citizen  or  subjecr^nay^s^dt^nd 
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convey  the  same,  and  receive  the  proceeds 
thereof  within  the  time  prescribed  by  such 
treaty;  and  when  by  any  treaty  now  in 
force  between  the  United  States  and  any 
foreign    country,    citizens     of    the    United 

States  are  allowed  to  inherit,  hold,  sell 
66      and    *convey     real    property    lying    in 

such  foreign  country,  the  citizens  or 
subjects  of  such  foreign  country  may  inher- 
it, hold,  sell  and  convey  real  property  lying 
in  this  state:  provided,  however,  that  such 
purchase,  sale  and  inheritance,  hereinbefore 
mentioned,  shall  apply  only  to  real  estate, 
hereafter  purchased  and  acquired  by  a  citi- 
zen or  subject  of  such  foreign  country." 

The  former  part  of  this  section,  down  to 
the  words,  "by  such  treaty"  inclusive,  con- 
stituted the  corresponding  section  of  the 
same  chapter  of  the  Code  of  1849,  when  it 
was  engrafted  for  the  first  time  in  our  stat- 
ute law  at  the  suggestion  of  the  revisors 
who  compiled  that  Code,  for  reasons  set 
forth  in  a  note  to  their  report,  pp.  587-8.  In 
that  form  the  section  remained  in  force,  until 
it  was  amended  and  re-enacted,  as  it  stands  in 


sors,  being  citizens  of  the  other  party,  shall 
succeed  to  the  said  property,  or  inherit  it; 
and  they  may  take  possession  thereof,  either 
by  themselves  or  by  others  acting  for  them, 
they  may  dispose  of  the  same  as  they  may 
think  proper,  paying  no  other  charges  than 
those  to  which  the  inhabitants  of  the  coun- 
try wherein  the  said  property  is  situated 
shall  be  liable  to  pay  in  a  similar  case.  In 
the  absence  of  such  heir,  heirs,  or  other 
successors,  the  same  care  shall  be  taken  by 
the  authorities  for  the  preservation  of  the 
property,  that  would  be  taken  for  the  preserva- 
tion of  the  property,  of  a  native  of  the  same 
country,  until  the  lawful  proprietor  shall  have 
had  time  to  take  measures  for  possessing  him- 
self of  the  same." 

"The  foregoing  provisions  shall  be  ap' 
plicable  to  real  estate  situated  withiu 
68  the  states  of  the  American  *Union,  or 
within  the  cantons  of  the  Swiss  con- 
federation, in  which  foreigners  shall  be  en- 
titled to  hold  or  inherit  real  estate." 

"But  in  case  real  estate  situated  within 
the  territories  of  one  of  the  contracting  par- 


the  Code  of  1860  by  an  act  passed  April   7,  ■  ties   should   fall   to   a   citizen    of   the   other 
1858,  acts  of  1857-8,  chap.  42,  p.  44.    The  said  \  party,  who,  on  account  of  his  being  an  alien. 


former  part  of  the  section  does  not,  and  the 
corresponding  section  of  the  Code  of  1849  did 
not,  apply  to  such  a  case  as  this,  in  which  there 
is  no  treaty  in  force  between  the  United 
States  and  the  foreign  country  of  which  the 
claimants  are  citizens,  prescribing  any  time 
for  their  selling  and  conveying  any  real 
property  in  this  state,  and  receiving  the  pro- 
ceeds thereof.  And  the  latter  part  of  the 
said  amended  section  does  not  apply  to  the 
case  by  reason  of  the  proviso,  which  express- 
ly limits  its  application  to  real  estate  pur- 
chased and  acquired  by  a  citizen  or  subject 
of  such  foreign  country  after  the  enactment 
of  said  amended  section — Whereas,  all  the 
real  property  in  this  state  which  was  ever 
purchased  and  acquired  by  Solomon  Haucn- 
stein,  was  so  purchased  and  acquired  before 
such  enactment.  We  do  not  mean  to  say, 
however,  that  it  would  apply  to  the  case, 
even  if  there  had  been  no  such  proviso ;  but  it 

is  unnecessary  to  decide  that  question. 
67  *The   appellants,   then,   are   not   en- 

titled under  the  statute  law  to  what 
they  claim;  and  the  only  remaining  inquiry 
is: 

3dly.  Are  they  entitled  under  any  treaty 
between  the  United  States  and  the  republic 
of  Switzerland?  If  they  are,  it  is  under  the 
treaty  between  the  two  countries  which 
went  into  operation  on  the  9th  day  of  No- 
vember 1855,  and  has  ever  since  remained  in 
force,  and  so  was  in  force  at  the  time  of 
the  death  of  Solomon  Ilauenstein,  in  18G1  or 
'62.  It  may  be  found  in  the  11th  volume  of 
the  Statutes  at  Large  of  the  United  States, 
page   590. 

If  they  are  entitled  under  this  treaty,  it 
is  under  article  V,  which  is  in  these  words: 

"The  citizen  of  each  of  the  contractmg 
parties  shall  have  power  to  dispose  of  their 
personal  property  within  the  jurisdiction  of 
the  other,  by  sale,  testament,  donation  or  in 
any  other  manner;  and  their  heirs,  whether 
by  testament  or  ab  intestato,  or  their  succes- 


could  not  be  permitted  to  hold  such  prop- 
erty in  the  state  or  canton  in  which  it  may 
be  situated,  there  shall  be  accorded  to  the 
said  heir  or  other  successor,  such  term  as 
the  laws  of  the  state  or  canton  will  permit, 
to  sell  such  property;  he  shall  be  at  liberty 
at  all  times,  to  withdraw  and  export  the 
proceeds  thereof  without  difficulty,  and 
without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case, 
would  be  paid  by  an  inhabitant  of  the  coun- 
try in  which  the  real  estate  may  be  situated." 
The  first  clause  of  this  article  relates  only 
to  personal  estate,  about  which  there  is  no 
difficulty;  aliens  being  capable  of  requiring, 
holding  and  transmitting  movable  property 
in  like  manner  as  our  own  citizens,  without 
any  enabling  statute  or  treaty  for  that  pur- 
pose. 2  Kent's  Com.  62,  marg.  Though 
there  is  a  statutory  provision  to  that  effect 
in  the  Code  of  1860,  p.  557,  .  5.  There  is 
no  personal  property  involved  in  this  con- 
troversy. 

The  second  clause  relates  only  to  real  es- 
tate situated  in  those  states  of  the  American 
Union,  or  cantons  of  the  Swiss  confedera- 
tion, in  which  foreigners  shall  be  entitled 
to  hold  or  inherit  real  estate.  Whenever 
they  are  so  entitled,  the  same  reason  exists  for 
the  application  to  such  real  estate  of  the  pro- 
visions made  by  the  first  clause  in  regard  to 
personal  property.  There  were,  no  doubt. 
states  in  the  .A^merican  Union,  at  the  time  of 
the  making  of  that  treaty,  in  which  foreign- 
ers were  entitled  to  hold  or  inherit  real 
69  estate  situated  in  *such  states.  But 
such  was  not  the  case  in  this  state  at 
that  time,  nor  at  the  time  of  the  death  of 
Solomon  Hauenstein,  in  1861  or  '62.  Though 
by  a  statutory  provision  since  made,  and  to  be 
found  in  the  Code  of  1873,  ch.  4,  §  18,  p.  130, 
it  is  enacted,  that  "any  alien,  not  an  enemy, 
may  acquire  by  purchase  or  descent,  and 
hold  real  estate  in  this  state;  and  the  same 
shall   be    transmitted   in   the   same   manner 
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as  real  estate  held  by  citizens."  But  that 
provision  has  no  relation  to  this  case,  which 
must  of  course  be  governed  by  the  law 
which  was  in  force  at  the  time  of  such  death. 

The  second  clause  has  no  relation  to  the 
real  estate  mentioned  in  the  first  and  second 
sections  of  chapter  115  of  the  Code  of  1S60, 
page  557,  by  which  any  alien,  being  a  free  white 
person,  and  not  an  enemy,  who  shall  before 
some  court  of  record  of  this  state,  declare 
on  oath  that  he  intends  to  continue  to  re- 
side therein,  is  authorized,  if  he  be  actually 
resident  therein,  and  upon  such  declaration 
being  entered  of  record,  to  inherit  or  pur- 
chase, and  hold,  as  if  he  were  a  citizen  of 
this  state.  For  although  the  second  section 
declares,  that  "any  such  alien  may  convey 
or  devise  any  real  estate  so  held  by  him, 
and  if  he  die  intestate  it  shall  descend  to  his 
heirs,  and  any  such  alienee,  devisee  or  heir, 
whether  a  citizen  or  an  alien,  may  take 
under  such  alienation,  devise  or  descent," 
yet  it  is,  in  said  section,  expressly  "provided 
he  shall,  if  an  alien,  come  or  be  in  this  state 
within  five  years  after  the  alienation,  devise 
or  descent,  and,  before  some  court  of  rec- 
ord thereof,  declare  on  oath  that  he  intends  to 
reside  therein/'  Now  the  second  clause  of  the 
treaty  was  certainly  not  intended,  and  cannot 
have  the  effect,  to  abrogate  such  a  provision  as 
the  one  above  mentioned,  but  was  only  intended 
to  apply  to  a  case  in  which  the  disability  of 
alienage  in  regard  to  holding  or  inher- 
70  iting  *real  estate,  was  simply  removed 
by  statute;  as  is  done  by  the  18th  sec- 
tion of  chapter  4'of  the  Code  of  1873,  p.  130. 
before  referred  to.  Almost  always,  if  not 
always,  when  an  alien  makes  the  declaration 
on  oath  mentioned  in  the  first  section  of 
chapter  115  of  the  Code  of  1860,  he  intends 
to  be  come  a  citizen  of  the  state,  besides  be- 
coming a  permanent  resident  and  owner  of 
real  estate  therein.  There  was  no  occasion 
for  saying  anything  in  the  section  about  his 
being  naturalized,  especially  as  it  belongs  to 
congress,  under  the  constitution  of  the 
United  States,  "to  establish  a  uniform  rule 
of  naturalization."  The  fifth  section  of  the 
same  chapter  provides  for  the  case  of  an  alien 
who  intends  to  reside  in  the  state  for  a  tem- 
porary period  only,  and  authorizes  him,  if  he 
reside  therein,  to  "take  and  hold  any  lands  for 
the  purpose  of  residence  or  of  occupation  by 
him  or  his  servants,  or  for  the  purpose  of 
any  business,  trade  or  manufacture  for  a 
term  of  years  not  exceeding  twenty-one." 

This  case  therefore  depends  entirely  on 
the  true  construction  of  the  third  clause  of 
the  fifth  article  of  the  said  treaty:  "But  in 
case  real  estate,"  &c.  Under  this  clause  are 
the  appellants,  supposing  them,  as  they 
claim  to  be,  the  next  of  kin,  or  their  repre- 
sentatives, of  Solomon  Hauenstein,.  entitled 
to  sell  the  real  estate  in  Virginia,  of  which 
he  died  seized,  and  to  withdraw  and  export 
therefrom  the  proceeds  of  such  sale,  unless 
there  be  some  statute  law  of  the  state  au- 
thorizing them  to  do  so?  Is  not  this  clause  of 
the  treaty  dependent  for  its  operation  and 
effect  upon  such  state  legislation,  so  far  as 
this  case  is  concerned?  We  think  that  it  is, 
and  was  intended  so  to  be,  by  the  framers 


of  the  treaty.    Such  seems  to  be  the  plain 
meaning  of  the  language  used  in  the  clause: 
"There  shall  be  accorded  to  the  said 
71      heir  or  other  successor  such  term  *as 
the  laws  of  the  state  or  canton  will  per- 
mit to   sell   such   property."    These   words, 
"will  permit,"  seem  to  be  wholly  inconsist- 
ent with  the  idea  of  obligation  on  the  part  of 
the  state  to  prescribe  some  period  for  such 
a  sale,  or  of  any  right  on  the  part  of  the  per- 
son claiming  to  be  such  heir  or  successor,  to 
sell   such  property  in   a  reasonable  or  any 
other    time,    in    case    the    state    should    not 
choose  to  permit  such  sale,  and  to  prescribe  a 
period  for  making  it.    The  right  contemplated 
in  the   said  third  clause  was  intended  to  be 
given,  if  at  all,  by  the  concurrent  act  of  the 
treaty  making  power,  and  the  state.  Otherwise, 
no  doubt  the  term  or  time  during  which  the 
sale   should  be  made,   would  have  been   pre- 
scribed  by   the   treaty   itself,   as   had   been 
done  by  the  treaty  between  the  same  pow- 
ers of  May  4,  1848.    By  that  treaty  it  was 
expressly  provided  that  "a  term  of  not  less 
than   three  years  shall  be   allowed  to"  the 
claimant  "to  dispose  of  such  property,  and 
to  collect  and  withdraw  the  proceeds  there- 
of."  Why  was  not  a  similar  provision  made  in 
the  treaty  of   November  9,  1855?    Obviously, 
because  it  was  intended  that  the  consent  ?.nd 
co-operation  of  the  state   should  be  neces- 
sary to  give  effect  to  that  part  of  the  treaty. 
By  the  constitution  of  the  United  Stales, 
article  VI,  section  2,  it  is  declared  that  "this 
constitution    and    the    laws    of    the    United 
States,   which   shall  be   made   in   pursuance 
thereof,  and  all  treaties  made,  or  which  shall 
be  made  under  the  authority  of  the  United 
States,    shall    be    the    supreme    law   of    the 
land;  and  the  judges  in  every  state  shall  be 
bound  thereby;  anything  in  the  constitution  or 
laws  of  any  state  to  the  contrary  notwith- 
standing."   Code  of  1860,  page  21.    Great  ef- 
fect is  thus  given  to  these  treaties,  although 
they  are  not  acts  of  congress,  but  are  made 
by   the   president   by   and   with    the   advice 
and   consent    of   the    senate,   provided 
72       ♦two-thirds   of    the     senators    present 
concur.   Id.,  p.  19,  Const.  U.  S.,  art.  11, 
section   11,  clause  2.    A  treaty,  like  an  act 
of  congress,  must  be  in   pursuance   of  the 
constitution,   and   certainly   not    in    conflict 
therewith.   The  territory  of  a  state  is  pecul- 
iarly   a    subject    for    state    legislation;    and 
when  it  is  acted  on  by  federal  power,  the 
constitutionality   of   the   action   ought   plainly 
to  appear.    In  regard  to  provisions  contained 
in   some  of  the   treaties  between  the   United 
States  and  foreign  countries,  giving  to  aliens 
a  right  to  claim  land  in  the  states  by  descent, 
or  the  proceeds  of  the  sale  thereof,  and  allow- 
ing them  a  certain  term  for  selling  the  same, 
and  withdrawing  the  proceeds  of  such  sale,  a 
question  was  raised  by  the  revivors  of  the 
Code  of  Virginia  in  1849  as  to  the  constitu- 
tionality of  such  provisions,  and  to  avoid  a 
conflict  between  the  two  governments,  state 
the  federal,  the  revisors   recommended  the 
adoption  of  two  sections  in  the  Code,  which 
were   adopted   accordingly.    See   their  note 
to  their  report,  page  587,  chap.  113,  §  18.    In 
1  Rob.  New  Pr.,  pp.  131-133, /fFv%§rtlV«tfckw& 
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contained  in  the  ncte  are  again  presented. 
While  we  do  not  express  any  opinion  on 
this  question  in  this  case,  because  it  is  not 
necessary  to  do  so.  may  we  not  suppose  that 
the  framers  of  the  treaty  of  1855  intended  to 
avoid  the  exercise  of  at  least  a  doubtful 
power  by  omitting  such  a  provision  as  is 
contained  in  the  treaty  of  1848,  giving  to  the 
alien  claimants  a  right  to  sell  the  real  property 
of  a  decedent  and  withdraw  the  proceeds  of 
sale  in  a  limited  period,  and  by  inserting  in  its 
stead  such  a  provision  on  the  subject  as  is 
contained  in  the  subsequent  treaty  of  1855? 
At  all  events,  ought  we  not  to  construe  the 
latter  treaty  according  to  the  plain  import 
of  its  words,  rather  than  strain  the  words, 
for  the  purpose  of  arriving  at  what  is 
7S  called  a  liberal  construction,  *in  refer- 
ence to  the  claimants.  These  treaties 
are  authorized  to  be  made  for  the  benefit  of 
the  states;  and  the  power  to  permit  or  not 
to  permit  an  alien  heir  to  sell  the  property 
ana  remove  the  proceeds  of  sale  during  a 
limited  period  may  very  safely  be  left  to 
the  discretion  of  the  states. 

We  are  therefore  of  opinion  that  under 
the  treaty  of  1855,  the  appellants,  supposing 
them  to  be  the  next  of  kin  of  Solomon 
Hauenstcin,  or  their  representatives,  are  not 
entitled  to  the  proceeds  of  the  sale  of  his 
real  estate,  the  laws  of  the  state  not  having 
permitted  them  to  sell  such  property  or  to 
withdraw  or  export  the  proceeds  thereof; 
and  that  the  decree  of  the  court  below 
ouj^t  to  be  affirmed. 

The  evidence  in  this  case  strongly  tends 
to  ^rove  that  the  appellants  are,  as  they 
claim  to  be,  the  next  of  kin,  or  representa- 
tives of  next  of  kin,  of  Solomon  Hauen- 
stcin; and  as  it  seems  to  be  just  and  right 
that  generally  a  man's  next  of  kin,  whether 
citizens  or  aliens,  should  succeed  to  his  es- 
tate, real  as  well  as  personal,  at  his  death 
intestate,  it  would  have  afforded  us  pleasure 
to  have  decided  this  case  in  favor  of  the 
appellants;  but  of  course  we  were  bound  to 
decide  it  according  to  law,  which,  in  our 
opinion,  is  against  them.  We  are  pleased  to 
know,  however,  that  it  is  competent  to  the 
legislature  to  afford  them  any  relief  to 
which  they  may  be  justly  entitled,  which 
we  doubt  not  will  be  done. 

Christian.  J,  I  am  constrained  to  express 
my  unqualified  dissent  from  the  opinion  of 
the  court  in  this  case. 

I  am  of  opinion  that  it  is  clearly  proved 
in  the  record  that  the  plaintiffs  in  error  are 
the  heirs  at  law  of  Solomon  Hauenstein. 
74  *This  is  not  denied  in  the  opinion  of 

the  court,  but  conceding  this  fact,  it  is 
h?ld  that  they  are  not  entitled  to  receive  the 
proceeds  of  the  real  estate  in  the  hands  of 
the  escheator  Lynham.  because  the  legisla- 
ture of  Virginia  has  failed  to  fix  the  period 
within  which  the  heirs  of  an  alien  Swiss, 
who  has  acquired  real  estate  in  this  state, 
may  be  permitted  to  sell  the  same. 

In  my  view  the  whole  question  in  this 
case  mu«t  turn  upon  the  true  construction 
to  be  given  to  the  treaties  between  the 
Swiss  confederation  and  the  United  States, 


interpreted  with  reference  to  the  constitu- 
tion of  the  United  States. 

The  second  sectii  n  of  the  sixth  article  of 
the  constitution  of  the  United  States  is  as 
follows: 

"Article  VI,  section  2.  This  constitution 
and  the  laws  of  the  United  States,  which 
shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be 
the  supreme  law  of  the  land;  and  the  judges 
in  every  state  shall  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any 
state  to  the   contrary  notwithstanding." 

This  clause  only  declares  a  truth,  which 
flows  immediately  and  necessarily  from  the 
constitution  of  a  national  government.  The 
laws  made  in  pursuance  of  the  constitution 
must  of  necessity  be  supreme.  A  law,  by 
the  very  meaning  of  the  term,  includes  su- 
premacy. It  is  a  rule  which  those  to  whom 
it  is  prescribed  are  bound  to  observe.  This 
results  from  every  political  association. 

So  too  in  regard  to  treaties,  there  is  equal 
reason  why  they  should  be  held  when  made 
to  be  the  supreme  law  of  the  land. 

Treaties  constitute  solemn  compacts  of 
binding  obligation  among  nations,  and 

75  unless  they  are  enforced  ♦with   strict 
fidelity,  the  gravest  complications  with 

foreign  nations  would  ensue,  affecting  not 
only  the  commercial  prosperity  but  the  pence 
and  honor  of  the  nation.  It  is  therefore  in- 
dispensible  that  they  should  have  the  obli- 
gation and  force  of  a  law,  that  they  may  be 
executed  by  the  judicial  power,  and  be 
obeyed  like  other  laws.  After  these  solemn 
compacts  have  been  entered  into,  and  while 
they  subsist  they  ought  to  have  a  positive  bind- 
ing efficacy  as  laws  upon  all  the  states  and 
all  the  citizens  of  the  states.  The  peace  of 
the  nation,  its  good  faith  and  moral  dignity 
indispensably  require  that  all  state  laws 
should  be  subjected  to  their  supremacy. 

It  is  notorious,  as  a  matter  of  history, 
that  treaty  stipulations  were  grossly  disre- 
garded by  the  states  under  the  confedera- 
tion. It  was  probably  to  obviate  this  very 
difficulty  that  this  clause  was  inserted  in  the 
constitution;  and  its  renowned  authors 
must  forever  be  held  in  honored  veneration, 
because  among  other  declared  principles  of 
constitutional  government  they  have  brought 
treaties  with  foreign  nations  within  the 
sanctuary  of  justice  of  laws  or  supreme  ob- 
ligation. See  2  Story  on  the  Constitution, 
4th  ed.,  §§  1838;  and  cases  there  cited;  Ware 
V.  Hvlton,  3  Dal.  R.  270-277. 

In  Foster  v.  Neilson,  2  Pet  R.  253,  314,  the 
supreme  court  said,  "A  treaty  is  in  its  na 
ture  a  contract  between  two  nations,  not  a 
legislative  act.  It  does  not  generally  effect 
of  itself  the  object  to  be  accomplished,  es- 
pecially as  far  as  its  object  is  infra-terri- 
torial; but  is  carried  into  execution  by  the 
sovereign  powers  to  the  instrument. 

In  the  United  States  a  different  principle  is 
established.    Our  constitution  declares  a  treaty 
to  be  the  supreme  law  of  the  land.  It  is  there- 
fore to  be  regarded  by  courts  of  justice  as 
equivalent  to  an  act  of  the  legislature." 

76  See  also  5  *Marshairs  Life  of  Wash. 
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ch.  8,  p.  652;  1  Waite's  State  Papers  45,  47, 
71,  81. 

"A  treaty,"  said  Mr.  Jefferson,  "made  by 
the  president,  with  the  concurrence  of  the 
senate,  is  the  law  of  the  land,  and  a 
law  of  a  supreme  order,  because  it  not  only 
repeals  former  laws,  but  cannot  itself  be  re- 
pealed by  future  ones." 

Now  bearing  in  mind  this  interpretation 
of  the  constitution  with  reference  to  the  ob- 
ligatory force  and  acknowledged  supremacy 
of  the  treaties  made  by  the  United  States 
with  foreign  nations,  let  us  now  consider 
the  terms  of  the  treaties  entered  into  be- 
tween the  Swiss  confederation  and  the  United 
States  with  respect  to  the  rights  secured 
to  the  subjects  of  the  respective  govern- 
ments, to  remove  the  proceeds  of  real  es- 
tate, in  cases  where  by  the  laws  of  the  re- 
spective countries  they  cannot  inherit  such 
estate. 

The  treaty  of  1847  contained  the  follow- 
ing provisions: 

"Art.  11.  If  by  the  death  of  a  person  own- 
.  ing  real  property  in  the  territory  of  one  of 
the  high  contracting  parties  such  property 
(I.  e.,  real  estate)  should  descend,  either  by 
the  laws  of  the  country  or  by  testamentary 
disposition,  to  a  citizen  of  the  other  party, 
who,  on  account  of  his  being  an  alien,  could 
not  be  permitted  to  retain  the  actual  posses- 
sion of  such  property,  a  term  of  not  less 
than  three  years  shall  be  allowed  to  him  to 
dispose  of  such  property  and  to  collect  and 
withdraw  the  proceeds  thereof,  without 
paying  to  the  government  any  other  charges 
than  those  which  in  a  similar  case  would  be 
paid  by  an  inhabitant  of  the  country  in 
which  such  real  property  may  be  situated." 

It  is  plain  if  this  treaty  was  now  subsist- 
ing between  the  Swiss  confederation 
77  and  the  United  States,  there  *could  not 
be  the  shadow  of  a  doubt,  that  if  within 
three  years  after  the  death  of  Solomon 
Hauenstein,  the  plaintiffs  in  error,  had  ap- 
plied for  the  proceeds  of  this  real  estate,  the 
state  of  Virginia  would  have  been  power- 
less to  have  resisted  their  claim  under  the 
treaty  of  1847.  And  they  would  have  had 
the  unquestioned  right  to  receive  and  re- 
move the  proceeds  by  the  express  terms  of 
the  treaty.  This  must  be,  and  is,  conceded. 
But  it  is  said  that  the  treaty  of  1855  governs 
this  case,  and  that  under  that  treaty  the  plain- 
tiffs in  error  are  deprived  of  their  right  to 
recover  and  remove  the  proceeds  of  the  said 
real  estate.  Is  this  so?  Can  it  be  so?  Now 
when  the  two  treaties  arc  compared  it  is 
plain  that  the  only  difference,  in  this  respect 
to  this  subject,  is  this — while  the  treaty  of 
1847  by  it's  terms  fixed  the  time,  at  three 
years,  within  which  the  property  or  its  pro- 
ceeds may  be  removed,  the  treaty  of  1855 
fixed  no  time  but  left  it  to  the  states  of  the 
Union  and  the  cantons  respectively,  to  fix  the 
period  within  which  this  privilege  may  be  ex- 
ercised. The  language  of  the  treaty  of  1855 
(article.  5)  is  this, — "there  shall  be  accorded 
to  the  said  heir,  or  other  successor,  such 
term  as  the  laws  of  the  state  or  canton  will 
permit  to  sell  such  property;  he  sha^  be  at 
I'berty  at  all  times  to  withdraw  and  export 
the  proceeds  thereof  without  difficulty,  and 


without  paying  to  the  government  any  other 
charges  than  those  which  in  a  similar  case 
would  be  paid  by  an  inhabitant  of  the  coun- 
try in  which  the  real  estate  may  be  situated." 
Now  it  is  said  that  because  the  legislature 
has  failed  to  fix  the  period  within  which  the 
rights  of  the  parties  under  this  treaty  may 
be  exercised,  these  rights  have  been  lost — and 
though  these  rights  arise  and  are  vested  under 
a  treaty  which  the  constitution  declares  to  be 
the  supreme  law  of  the  land,  yet  they  are 

78  destroyed  *by  the  mere  non-action  of  the 
legislature.    Now  it  must  be  conceded 

that  no  law  of  the  legislature  antagonistic 
to  the  rights  of  the  plaintiffs  in  error  under 
this  treaty,  could  be  maintained  in  any  court, 
state  or  federal,  because   the  treaty  is   the 
supreme  law  of  the  land,  "anything  in  the 
constitution  or  laws  of  the  state  to  the  con- 
trary notwithstanding."    If,  then,  the  rights 
of  the  plaintiffs  in  error  vested  in  them  by  a 
solemn   treaty   cannot   be   divested   by   the 
j  constitution  or  laws  of  a  state,  if  they  can- 
I  not  be  touched  by  positive  enactments,  how 
1  can  they  be  divested  by  mere  non-action  of 
I  the    legislature    in    failing   to    fix   a   period 
I  within  which  the  right  may  be  exercised. 
j      It  is  a  solecism  to  say  that  treaties  shall  be 
I  the  supreme  law  of  the  land,  if  they  may  be 
I  defeated,  or  the  rights  of  parties  be  divested 
I  by  action  or  fion-action  of  the  state  legisla- 
ture.   If  the  states  may  each,  by  the  action 
or  non-action  of  its  legislature,  hamper,  im- 
pede and  destroy  rights  vested  under  trea- 
ties,  why   should   the    general   government 
make  any  treaties  at  all?    If  the  states  at 
last   are   to   confer,    in   their   discretion,    the 
rights    which    the    constitution    secures    by 
treaty,  why  should  any  treaty  be  made  at 
all  by  the  general  government? 

The  province  of  the  constitution  would  be 
idle  and  nugatory  if  the  states  may  fix  the 
rights  of  parties,  notwithstanding  solemn 
treaty  stipulations. 

To  my  mind  it  is  plain  that  the  treaty  of 
1855  simply  gave  to  the  state  the  power,  if 
it  chose  to  exercise  it,  of  fixing  the  period 
within  which  the  right  of  removal  of  the  pro- 
ceeds of  real  estate  might  be  exercised.  The 
mere  failure  of  the  state  to  fix  the  term,  cer- 
tainly cannot  deprive  parties  of  rights  vest- 
ed under  solemn  treaties,  which  are  declared 
to  be  the  supreme  law  of  the  land.    I 

79  should  rather  say  that  the  non-action  *of 
the  legislature  was  a  waiver  of  its  right 

to  fix  the  period  for  removal  of  the  proceeds 
of  real  estate  by  the  Swiss  claimants,  and 
that  in  the  absence  of  such  legislation  it 
may  be  done  at  any  time  after  the  death  of 
the  alien.  I  am  therefore  for  reversing  the 
judgment  of  the  circuit  court,  and  directing 
the  executive  to  pay  over  the  proceeds  of 
the  real  estate  or  Solomon  Hauenstein  to 
his  heirs  at  law. 
Decree  affirmed. 


80       ^Moorman  v.  Smoot  &  Wife  &  als. 

January    Term,    1877,    Richmond. 

I.  There  were  nine  children  tenants  in  common  of 
slaves  subject  to  the  life-estate  of  their  mother.  One 
of  them,  J,  by  his  will  gives  to  his  brother  K  ccr- 
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tain  lands,  plantation  utensils,  "and  all  the  interest 
I  may  have  in  an  undivided  dower  estate."  J's 
widow  marries  T,  and  T  buys  the  shares  of  six  of 
the  children,  one  of  them  K,  and  he  buys  of  the 
husband  of  N,  one  of  the  children,  her  share;  but 
her  husband  dies  in  the  lifetime  of  N,  and  her 
mother.  K  dies,  and  gives  his  interest  under  the 
will  of  J  to  Y.  T  sells  two  of  the  slaves  to  M,  and 
M  afterwards  sdls  them  and  the  increase  of  one  of 
them  for  $960.  T  and  his  wife  have  removed  from 
the  state.  After  the  death  of  the  life  tenant,  S, 
who  had  not  sold  her  interest  in  the  slaves,  files 
her  bill  against  M,  making  N  and  Y  defendants, 
setting  out  the  facts,  and  claiming  her  interest  in 
the  slaves  sold  to  M — Hsld: 

1.  Co-Teimnt — ^Liability  for  Sale  of  Com- 
mon Property.* — M  not  producing  the  slaves, 
he  must  account  for  the  price  at  which  he  sold 
them,  with  interest  from  the  death  of  the  life-tenant. 

2.  Husband  and  "Wife — Reversionary  In- 
terests.— The  husband  of  N  having  died  in  the 
lifetime  of  the  life-tenant,  his  sale  of  her  interest 
is  invalid,   and   N   is  entitled  to   it. 

3.  The  bequest  of  K  to  Y  vesU  the  interest  of  J 
in  the  slaves  in  Y. 

4.  Pleading: — Cross-Bllls.t — ^It  was  not  nec- 
essary that  N  and  Y  should  file  a  cross-bill  in  the 
cause  in  order  to  set  up  their  claims  against  M. 

Jesse  Kennedy,  of  the  county  of  Am- 
herst, died  some  time  previous  to  1806.  He 
left  a  widow,  Susanna,  and  nine  children,  two 
of  them  boys,  Joseph  and  Jesse,  and  seven 
girls.  One  of  these  girls,  Nancy,  married 
William  Kelly,  who  died  in  the  lifetime  of 
his  wife  and  her  mother.  Jesse  Kennedy  left 
a  tract  of  land  and  a  number  of  slaves; 
81  in  which  his  widow  *had  her  dower 
and  distributable  part.  She  seems  to 
have  had  an  illegitimate  son,  Nicholas,  af- 
ter the  death  of  Jesse  Kennedy;  and  pre- 
vious to  1806  she  married  Thomas  Alfred. 
She  lived  until  the  10th  of  June  1857. 

By  deed  dated  the  21st  of  June  1806, 
Thomas  Alfred  sold  and  conveyed  to  Joseph 
Kennedy  his  wife's  interest  in  the  land  as- 


Tmstees — Breacb  of  Tmst — Liability. — In 

Loving  V.  Ashlin,  76  Va.  911,  the  court  quotes  2 
Story  Kq.  sec.  261  as  follows:  "There  is  no  rule  of 
equity  applicable  to  trusts  which  is  more  uniformly 
acted  upon  by  the  courts  than  that  one  who  assumes 
to  act  in  relation  to  trust  property  without  just  au- 
thority, however  bona  fide  may  be  his  conduct,  shall 
be  held  responsible  both  for  the  capital  and  the  in- 
come to  the  same  extent  as  if  he  were  a  de  jure 
trustee,"  citing  the  principal  case  and  Cross  v.  Cross, 
4  Gratt.  257;  Tabb  v.  Cabell,  17  Gratt.  160.  See 
also  Brown  v.  Lambert,  33  Gratt.  256  and  note,  citing 
the  principal  case;    Bartlett  v.  Patton,  33  W.  Va.  80. 

^Liability  of  Life  Tenant — Bmancivatlon 
of  Slaves.— Pettyjohn  v.  Woodroof,  77  Va.  516  and 
Brown  v.  Lambert,  33  Gratt.  256,  cite  the  principal 
case  for  the  proposition  that  the  remaindermen  are 
entitled  to  recover  the  value  of  slaves  notwithstand- 
ing their  subsequent  emancipation  where  the  life  ten- 
ant  had  converted  them  to  his  own  use. 

tPleadlniT — Cross-Bills — The  holding  of  the 
principal  case  in  regard  to  filing  cross-bills  is  cited 
with  approval  in  At  wood  v.  K.  R.  Co.,  85  Va.  973, 
citing  also  Frerch  v.  Townes,  10  Gratt.  513;  Faulk- 
ner V.  Davis,  18  Gratt.  652.  For  general  rule,  see 
Ragland   v.    Broadnax,    29    Gratt.    401. 


signed  to  her  for  dower,  and  four  of  the 
slaves  she  had  received;  among  them  was  one 
named  Milly.  In  1825  Joseph  Kennedy  -died. 
By  his  will  he  gave  to  his  wife  Elizabeth, 
besides  other  property  for  her  life,  ten 
slaves  by  name^  which  he  says  are  the  prop- 
erty of  the  heirs  of  his  father,  Jesse  Ken- 
nedy, at  the  death  of  his  mother,  Mrs.  Al- 
fred. One  of  these  was  the  woman  Milly. 
And  at  the  death  of  his  wife  he  gives  to 
his  brother  Jesse  Kennedy  certain  land,  hh 
stock  and  plantation  utensils,  "and  all  the 
interest  which  I  may  have  in  an  undivided 
dower  estate." 

Jesse  Kennedy  died  in  1826;  and  by  his 
will  he  gave  to  his  brother,  Nicholas  Ken- 
nedy, all  his  interest  in  the  personal  estate 
of  his  father,  "together  with  the  interest 
conveyed  to  me  by  will  from  my  brother, 
Joseph  Kennedy." 

Some  time  previous  to  June  1828,  Eliza- 
beth, the  widow  of  Joseph  Kennedy,  mar- 
ried Christopher  Timberlake.  And  after  his 
marriage  he  seems  to  have  received  pos- 
session of  the  said  dower  slaves,  and  to  have 
purchased  the  interest  of  six  of  the  children 
of  Jesse  Kennedy  the  elder;  and  it  seems 
Jesse,  Jr.,  was  one  of  these  six.  He  also  pur- 
chased from  William  Kelly,  the  husband  of 
Nancy,  her  interest.  And  afterwards  he  sold 
these  slaves  to  different  persons,  and  removed 
with  his  family  to  Ohio,  and  has  not  been  heard 
of  for  many  years.  Of  these  sales,  he  made 
one  m  October  1834,  bv  which,  for  the 
82  sum  of  $500,  *he  conveyed  to  Charles  H. 
Moorman  a  negro  girl  named  Elizabeth, 
aged  about  nine  years,  and  a  boy  named  Rob- 
ert, aged  about  seven  years:  these  were  chil- 
dren of  Milly.  These  slaves  Moorman  held 
until  1847,  when  he  sold  the  girl  and  her 
two  children  to  Samuel  McDearman  for  $960. 

Susanna,  one  of  the  daughters  of  Jesse 
Kennedy  the  elder,  married  in  1816,  Wiatt 
P.  Smoot,  and  they  removed  first  to  Tennes- 
see and  then  to  Alabama;  where  they  live 
at  present.  In  1859  Smoot  and  wife  filed 
their  bill  in  the  circuit  court  of  Amherst 
county,  which  was  afterwards  removed  to 
the  circuit  court  of  Lynchburg,  in  which 
they  claimed  an  interest  of  one-ninth  of  the 
dower  property  aforesaid.  They  set  out  the 
sale  of  the  two  slaves  by  Timberlake  to 
Moorman;  and  claim  that  they  are  entitled 
to  the  said  slaves,  with  hires  froTi  the  death 
?/J^u  ^^^^-^^"^"t,  or  the  purchase  money 
if  he  has  sold  them.  Moorman,  Nancy  Kel- 
ly, Nicholas  Kennedy  and  others  were  made 
defendants. 

Nancy  Kelly  answered,  insisting  that  her 
husband,  William  Kelly,  having  died  in  the 
lifetime  of  the  life-tenant,  she  was  entitled 
to  have  her  ninth  of  the  dower  propeity 
notwithstanding  Kelly's  sale  of  it  to  Tim- 
berlake. Moorman  answered,  insisting  he  was 
a  bona  fide  purchaser  without  any  grounds  to 
suspect  that  he  was  not  buying  a  good  title. 

When  the  cause  came  on  to  be  heard  the 
court  held,  that  Moorman  should  account 
for  the  woman  Eliznbeth  and  her  children  at 
the  price  for  which  he  sold  them,  with  interest 
from  the  death  of  the  hfe-tenant,  Mrs.  Alfred 
and  for  the  hires  of  Robert  from  that  time 
until  he  was  emancipated  by  the  results   of 
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remainder.  The  evidence  tends  to  show 
that  they  were  still  alive  in  1857,  at  the 
death  of  Mrs.  Alfred,  but  it  does  not  show 
in  whose  possession  they  were  at  that  time, 
or  at  the  time  of  the  institution  or  during 
the  pendency  of  this  suit  in  the  court  below; 
nor  does  it  appear  that  the  appellant  made 
any  special  effort  to  obtain  information 
upon  these  points.  Without  undertaking 
therefore  now  to  decide  whether  in  a  case 
such  as  this  the  party  settling  is  liable  only 
for  the  value  at  the  death  of  the  life-tenant, 

where  that  value  appears,  it  is  suffi- 
85      cient  to  say  that  in  the  absence   *of 

proof  upon  that  point  the  court  is 
bound  to  adopt  the  price  for  which  the 
slaves  were  sold  as  the  sum  with  which  the 
appellant  is  to  be  charged  in  his  account 
Staples,  J.,  delivered  the  opinion  of  the  with  Jhis  co-tenants.  Kean  y.  Welch,  1  Gratt 
court.  -^-^    ^       '  ^       ...  ^ 


the  war  in  1865,  except  for  the  time  he  was 
in  the  possession  of  the  plaintiffs 
83  counsel  in  1859.  And  an  account  ♦hav- 
ing been  taken,  commencing  the  inter- 
est and  hires  from  the  1st  of  January  1858, 
the  court  on  the  13th  of  June  1872  made  a 
decree  against  Moorman  in  favor  of  the 
plaintiffs  and  Nancy  Kelly  and  Nicholas 
Kennedy  each  for  a  ninth  of  the  amount  so 
a  jcertained  to  be  due  from  the  defendant 
Moorman.  And  thereupon  Moorman  ap- 
plied to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed. 

Mosby  &  Brown  and  Ould  &  Carringion, 
for  the  appellant. 
/.  H.  Lewis,  for  the  appellees. 


The  court  is  of  opinion  that  the  appellant 
and  the  appellees  were  tenants  in  common 
of  the  slaves  in  controversy,  the  appellant 
being  the  owner  of  six  interests  in  remain- 
der, and  the  appellees  of  three  interests  in 
remainder,  and  the  appellant  being  also  en- 
titled to  an  estate  for  the  life  of  Mrs.  Sus- 
anna Alfred  in  the  same  slaves.  The  sale  of 
the  woman  Elizabeth,  and  her  two  children  by 
the  appellant,  although  intended  to  pass  the 
fee,  could  only  operate  to  confer  such  title  as 
he  himself  had.  It  may  be  that  the  appellant 
made  said  sale  in  good  faith,  supposing  his 
title  to  all  the  interests  in  remainder  unex- 
ceptionable; but  the  mistake  into  which  he 
was  led  by  his  vendor  could  not  impair  the 
rights  of  his  co-defendants,  or  in  any  man- 
ner affect  his  obligations  to  them.  By  the 
sale  the  property  was  placed  beyond  the 
reach  of  the  appellees.  They  could  not  ob- 
tain possession  of  it  at  the  death  of  the  life- 
tenant,  nor  pursue  their  remedies  against 
the  person  in  possession;  nor  could 
84  the  ♦appellant  produce  the  slaves  for 
partition,  or  for  sale  and  division  of 
the  proceeds  among  those  entitled.  Under  the 
circumstances  his  sale  must  be  considered  as 
a  conversion  of  the  property,  with  all  the  lia- 
bilities consequent  upon  such  an  act.  The  ap- 
pellant was  therefore  liable  to  the  appellees 
for  the  value  of  the  three  interests  to  which 
they  were  entitled  in  remainder. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  holding  that  the 
appellant,  under  all  the  circumstances,  shall 
account  for  three-ninths  of  the  purchase 
money  received  by  him  under  the  sale  of 
said  slaves.  At  the  date  of  said  sale  the 
woman,  Elizabeth,  was  about  twenty-two  years 
of  age,  and  the  mother  of  two  infant  children; 
the  three  were  sold  for  nine  hundred  and  six- 
ty dollars.  At  the  death  of  the  life-tenant  in 
1857.  ten  years  afterwards,  the  presumption 
is,  that  while  the  mother  did  not  diminish, 
the  children  must  have  increased  in  value. 
There  is  nothing  in  the  record  to  rebut  thi^ 
presumption.  If,  as  claimed  by  the  ap- 
pellant, he  is  only  accountable  for  the  value 
of  the  slaves  at  the  death  of  the  life-tenant, 
it  was  incumbent  upon  him  to  show  such 
value  by  satisfactory  evidence,  or  to  pro- 
duce the  slaves  for  the  benefit  of  those  in 


403 ;  Cross'  curatrix  v.  Cross'  legatees,  4  Gratt. 
257. 

The  court  is  further  of  opinion  the  circuit 
court  did  not  err  in  entering  a  decree 
against  the  appellant  in  favor  of  Nancy 
Kelly  for  one-ninth  of  the  interest  in  re- 
mainder in  said  slaves,  and  the  proceeds  of 
their  hires.  It  appears  that  William  Kelly, 
the  husband  of  Nancy  Kelly,  sold  to  C.  J. 
Timberlake  the  wife's  interest  in  remainder, 
and  died  leaving  the  wife  and  the  life-ten- 
ant surviving  him. 

The  rule  is  well  settled,  that  where  a  wife 
has  a  vested  remainder  in  personal  estate, 
expectant  on  the  death  of  a  life-tenant,  and 
both  the  wife  and  the  tenant  for  life  out- 
live the  husband,  the  wife  is  entitled  by 
right  of  ownership  to  the  interest  in  re- 
mainder, not  only  against  the  representa- 
tives and  general  assignees  of  the  husband, 
but  even  against  his  particular  assignees  for 
valuable  consideration.  Henry  v.  Craves,  16 
Gratt.  244. 

The  court  is  further  of  opinion,  that  the  sec- 
ond clause  in  the  will  of  Joseph  Kennedy  is  not 
justly  liable  to  the  objection  suggested  by  ap- 
pellant's counsel,  of  being  too  indefinite  to 
confer  upon  his  brother,  Jesse  Kennedy,  the 
testator's  remainder  in  the  property,  which 
is  the  subject  of  controversy.  That  clause  is 
as  follows:  "At  the  death  of  my  wife  I  give 
and  bequeath  unto  my  brother,  Jesse  Ken- 
nedy, all  my  stock  and  plantation  utensils, 
and  all  the  interests  which  I  may  have  in  an  un- 
divided dower  estate,  both  real  and  personal." 

This  language  must  be  read  in  connection 
with  the  clause  just  preceding,  in  which 
86  the  testator  fully  explains  ♦what  he 
means  by  "an  undivided  dower  estate;" 
and  manifestly  shows  that  he  refers  to  !he 
land  and  slaves  allotted  to  his  mother  for 
her  dower  in  the  estate  of  Jesse  Kennedy, 
the  father.  The  interest  thus  bequeathed  to 
Jesse  Kennedy,  the  brother  oi  the  testator, 
was  by  him  bequeathed  to  Nicholas  Ken- 
nedy, and  was  not  included  in  the  sale  made 
by  Jesse  Kennedy  to  C.  J.  Timberlake.  At 
all  events  there  is  nothing  in  the  record  to 
show  that  it  was  so  included.  Under  the 
will  of  Joseph  Kennedy,  as  has  been  seen, 
Jesse  Kennedy  was  entitled  to  the  legacy 
at  the  death  of  Elizabeth  Kennedy,  the 
vndow  of  the  testator.^^  ThQ^ence  does 
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not  very  clearly  show  her  death.  It  appears, 
however,  that  she  was  a  married  woman  as 
far  back  as  1824,  and  probably  had  been 
for  a  considerable  period;  that  she  after- 
wards married  C.  J.  Timberlake,  and  that 
many  years  ago  she,  with  her  husband,  re- 
moved to  the  state  of  Ohio,  and  whether 
she  has  been  since  heard  from  does  not  ap- 
pear. 

This  precise  objection  does  not  seem  to 
have  been  raised  in  the  lower  court,  prob- 
ably from  an  understanding  among  all  parties 
that  Mrs.  Timberlake  was  no  longer  living, 
and  the  fact  could  be  easily  established  if 
the  proof  was  called  for.  If  the  appellant 
desired  or  intended  to  raise  this  issue,  the 
nature  and  character  of  the  controversy  re- 
quired he  should  do  so  in  the  court  below. 
It  is  too  late  to  raise  the  question  for  the 
first  time  in  this  court. 

The  court  is  further  of  opinion,  that  a 
cross-bill  was  not  necessary  to  a  proper  de- 
termination of  the  questions  arising  in  con- 
nection with  the  claims  asserted  by  Mrs. 
Nancy  Kelly  and  Nicholas  Kennedy,  already 
adverted  to.  They  are  parties  defendant  to 
the  suit;  their  interests  are  particularly  set 
forth  in  the  bill;  they  were  tenants  in 
87  common  with  the  appellant  and  *the 
plaintiffs,  and  they  were  simply  asking 
their  distributive  shares  derived  by  descent 
and  bequest  from  a  common  ancestor.  Their 
interests  were  involved  in  the  issue  between 
the  plaintiffs  and  the  appellant,  with  the  ex- 
ception of  a  single  question  of  law  arising 
upon  the  construction  of  a  will  in  one  case, 
and  the  operation  and  effect  of  a  sale  in  the 
other.  Under  such  circumstances  a  cross- 
bill would  have  accomplished  no  good,  and 
the  failure  to  file  it  has  not  been  productive 
of  injury  or  inconvenience  to  either  party. 
The  appellant  might  have  raised,  and  with 
the  same  effect,  before  the  commissioner 
any  and  every  question  which  could  have 
Deen  presented  in  an  answer  to  a  cross-bill. 
The  court  is  further  of  (pinion,  that  if  it 
could  be  properly  held  that  appellee's  pri- 
mary remedy  is  against  C.  J.  Timberlake,  it 
appears  that  he  left  this  state  many  years 
ago,  and  if  alive  is  still  a  resident  of  a  dis- 
tant state.  It  is  not  shown,  it  is  not  even  sug- 
gested, that  he  has  or  had  any  estate  sub- 
ject to  the  jurisdiction  of  the  courts  of  the 
commonwealth.  It  was  therefore  unneces- 
sary to  make  him  a  party  to  the  suit,  or  to 
ask  any  decree  against  him  before  proceed- 
mg  against  the  appellant. 

The  court  is  therefore  of  opinion,  for  the 
reasons  stated,  there  is  no  error  in  the  de- 
cree of  the  circuit  court,  and  that  the  same 
must  be  affirmed. 
Decree  affirmed. 


2.  Same — Conditions  in  Policy — AllenA- 
tion  Clause. — One  of  the  conditions  of  the  policy 
is,  that  it  shall  be  void  "if  the  title  of  the  property 
is  transferred  or  changed."  This  does  not  ap^iy 
to  the  descent  of  the  property  on  the  death  of  the 
assured  to  his  heirs. 
8.  Same — Same — Same — Judicial  Sale.  —  .A 
condition  in  a  policy  that  the  entry  of  a  foreclosure 
of  a  mortgage  shall  be  deemed  an  alienation  of  the 
property,  and  avoid  the  policy,  does  not  involve  a 
sale  under  the  decree  of  the  court  in  a  creditor's 
bill  against  the  heirs,  &c.,  which  sale  is  set  aidr 
by  the  court. 
4.  Same — Same — Clianve  Increaainar  Iti«k. 
— One  condition  of  a  policy  is:  Any  change  wiihin 
the  control  of  the  assured  material  to  the  risk  shall 
avoid  the  policy.  The  change  here  referred  to  is  a 
change  in  the  condition  of  the  property,  wrought 
by  the  agency  of  the  assured,  and  not  the  mere 
vacation  of  the  house  by  the  assured  or  its  occupants. 
6.  Same — ^Same — ^IVaiver. — ^A  condition  of  the 
policy  is,  that  the  policy  shall  be  vitiated  if  the 
premises  insured  become  vacated  by  the  removal  of 
the  owner  or  occupant  for  a  period  of  more  than 
twenty  days  without  immediate  notice  to  the  com- 
pany and  written  consent — Hex«d:  It  was  compe- 
tent for  the  insiirer  or  his  lawful  agent  to  waive 
this  condition;  ana  if  at  the  time  the  agent  of  the 
company  received  the  premium  of  insurance  and 
delivered  the  policy  he  had  knowledge  of  the 
vacation  of  the  property,  and  did  not  then  avoid 
the  policy,  but  treated  it  as  valid  ar.J  subsisting, 
such  conduct  of  the  agent  was  a  waiver  of  the  con- 
dition, and  a  breach  of  it  cannot  be  relied  on  by 
the  company  to  ^efeat  a  recovery  upon  the  policy. 

6.  Same — ^IVaiver — General  Principles.*— As 
to  waivers  by  the  insurers  of  conditions  in  a  policy, 
how  and  by  whom  they  may  be  made,  see  the 
opinion  of  Burks,  J. 

7.  Same — Proof  of  Loss— IVaiver.t— A  condi- 

tion of  the   policy   required  immediate  notice 
89  o^  loss,  and  that   *  with  in  thirty  days  the  in- 

sured render  a  particular  account  thereof 
with  an  affidavit,  &c.— Held:  If  the  insurers,  from 
any  reliable  source,  knew  that  the  building  insured 
had  been  destroyed  by  fire,  and  by  any  act  or  decla- 
ration of  theirs,  or  of  their  lawful  agent,  prevented 
the  assured  from  preparing  the  schedule  with  the  af- 
fidavit thereto  required  b^  the  policy  within  the 
thirty  days,   whether  verbally  or  in  writing,   it  was 


88 


♦Geo.  Home  Ins.  Co.  v.  Kinnier's 
Adm'x. 

January  Term,  1877,  Richmond. 
1.  Fire  Insurance— Learal  Representatives 
Const med. — A  policy  of  insurance  on  a  building 
insures  K  and  his  legal  representatives.  The  build- 
ing having  been  burned  after  the  death  of  K,  his 
administratrix  may  maintain  an  action  on  the  policy. 


40 


•Fire  Insurance — IVaiver— General  Prin- 
ciples.— The  principal  case  is  cited,  for  the  proposi- 
tion that  conditions  in  a  policy,  which  arc  for  the 
benefit  of  the  insurer,  and  a  breach  of  which  may  be 
visited  by  forfeiture,  may  be  waived  by  the  insurer 
or  his  lawful  agent  in  McLean  v.  Ins.  Co.,  29  Gratt. 
372.  The  rule  laid  down  by  the  principal  case  in  re- 
gard to  the  doctrine  of  waiver  and  estopped  in  in- 
surance cases,  are  cited  and  approved  in  Insurmnce 
Co.  V.  West,  76  Va.  578;  Easley  v.  Ins.  Co.,  91  Va. 
169;  Ins.  Co.  v.  Pankey,  91  Va.  269;  Ins.  Co.  v. 
Goode,  95  Va.  756;  Ins.  Gj.  v.  Ward,  95  Va.  236; 
Ins.  Co.  V.  McLean,  31  Gratt.  517  and  note;  Ins. 
Co.  V.  Weill,  28  Ga.  389.  See  Ins.  Co.  v.  Yates,  28 
Gratt.  585,  for  distinctions.  See  generally.  Hurst's 
Dig.  440. 

tSame— Same — Proof  of  Loss.— On  the  ques- 
tion of  waiver  of  a  condition  in  the  policy  requiring 
proof  of  loss,  see  Ins.  Co.  v.  Reynolds,  32  Gratt.  613 
ar.d  note.  See  also  Peninsular  Co.  v.  Ins.  Co.,  35 
W.  Va.  666  and  13  Am.  &  Eng.  Eiic.  Law  J:2nd  ed.) 
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a  waiver  of  the  performance  within  the  thirty  days 
of  that  condition;  and  the  omission  to  do  so  is  no 
bar  to  the  action  on  the  policy,  provided  it  was 
done  within  a  reasonable  time  thereafter. 
8.  Same — Antboritr  of  General  A«ent— 
Private  Inatractlona  Limiting  Same. — If 
at  the  time  of  issuing  a  policy  I  had  been  author- 
ized by  the  insurance  company  to  receive  and  ac- 
cept proposals  for  risks,  subject  to  their  approval 
and  ratification,  to  issue  and  deliver  policies  and  re- 
new the  same,  and  receive  premiums  therefor,  and 
had  been  supplied  with  blanks  signed  by  the  pres- 
ident, to  be  filled  and  countersigned  by  him;  this 
constituted  I  the  general  agent  of  the  company,  and 
the  company  is  bound  by  all  his  acts  as  such  within 
the  scope  of  his  authority,  so  long  as  it  existed, 
notwithstanding  any  private  instructions  which  he 
may  have  received  limiting  that  authority,  of  which 
the   assured  had  no   notice. 

This  case  is  fully  stated  by  Judge  Burks 
in  his  opinion. 

Kirkparick  &  Blackford,  for  the  appellant. 

Kean  and  John  W.  Daniel,  for  the  appellee. 

Burks,  J.  This  is  a  supersedeas  allowed  by 
one  of  the  judges  of  this  court  to  a  judg- 
ment rendered  by  the  corporation  court  for 
the  city  of  Lynchburg  in  behalf  of  Bettie 
J.  Kinnier,  administratrix  of  Alexander  Kin- 
nier,  (defendant  in  error),  against  the  plain- 
tiff in  error,  the  Georgia  Home  Insurance 
Company,  a  corporation  created  by  the  state 
of  Georgia. 

The  action  was  assumpsit  on  a  policy  issued 
by  the  plaintiff  in  error,  insuring  the  said 
Alexandria  Kinnier  and  his  "legal  represen- 
tatives to  the  amount  of  $2,000,  against  loss 
by  fire  on  a  dwelling  house  situate  on 
90  Daniel's  *hin  in  the  city  of  Lynchburg, 
and  to  the  amount  of  $1,000  against 
like  loss  on  household  furniture  and  other 
personal  property  contained  in  said  build- 
ing. The  plaintiff  in  her  declaration  alleged 
the  destruction  of  the  building  by  fire,  and 
claimed  the  amount  of  the  insurance  upon 
it.  The  defendant  demurred  to  the  declara- 
tion, and  also  pleaded  the  general  issue.  The 
demurrer  was  overruled,  and  on  the  trial  of 
the  issue  by  the  jury  the  plaintiff  and  de- 
fendant both  moved  for  instructions. 

The  first  instruction  asked  for  by  the  de- 
fendant was  refused  by  the  court,  and  a 
bill  of  exceptions  was  taken  to  the  refusal. 
This  is  bill  "No.  l"  in  the  record. 

The  defendant  then  asked  for  eight  other 
instructions.  The  court  refused  to  give  the 
fifth,  sixth  and  seventh;  and  also  refused  to 
give  the  first,  second,  third,  fourth  and 
eighth  in  the  form  in  which  they  were  asked, 
but  gave  them  with  modifications  of  each ;  and 
also  gave  three  asked  for  by  the  counsel  for 
the  plaintiff.  To  this  ruling  of  the  court  the 
defendant's  counsel  excepted,  and  the  instruc- 
tions refused,  and,  as  given  with  modifica- 
tions, are  found  in  the  bill  of  exceptions 
"No.  2,"  ^  By  this  bill  all  the  evidence  of 
both  parties  is  made  a  part  of  the  record. 

The  jury  found  a  verdict  for  the  plaintiff 
for  $2,000,  with  interest  from  the  first  day 

of   April    1871.     The    defendant    thereupon    by  the  plaintiff,  and  by  fai 
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moved  for  a  new  trial,  upon  the  ground  that 
the  verdict  was  contrary  to  law  and  the 
evidence.  The  motion  was  overruled,  and  a 
bill  of  exceptions,  "No  3,"  was  taken,  in 
which  the  facts  were  certified. 

The  first   assignment  of  error  is   to  the 
judgment  of  the  court  overruling  the   de- 
murrer, and  this  may  be  most  conveniently 
disposed  of  in  this  connection. 

91  *The  first,  and  I   suppose  the  chief 
objection   made  to  the   declaration   is, 

that  the  action  was  improperly  brought  by 
the  administratrix,  and  could  only  be  main- 
tained by  and  in  the  name  of  the  heirs  of  the 
plaintiff's  intestate. 

The  declaration  alleges  that  "the  defend- 
ants entered  into  and  duly  executed  a  cer- 
tain writing,  commonly  called  a  policy  of 
insurance,  and  delivered  the  same  to  the 
plaintiff,  wherein  and  whereby  in  consider- 
ation of  the  receipt  of  $37.50  paid  by  the 
plaintiff  to  the  defendants,  the  said  Georgia 
Home  Insurance  Company  did  insure  the 
said  Alexander  Kinnier  and  his  legal  repre- 
sentatives $3,000,  &c." 

It  is  contended  that  by  the  terms  "legal 
representatives,"  used  in  the  declaration  pur- 
suing the  tenor  of  the  policy,  the  heirs  at 
law  of  Alexander  Kinnier  were  intended,  so 
far  as  the  insured  building  is  concerned. 
I  do  not  think  this  is  the  proper  construc- 
tion of  the  policy.  The  policy  declared 
upon,  and  as  set  out,  is  a  contract  to  indem- 
nify Alexander  Kinnier  personally.  The 
words  "legal  representatives,"  as  used,  are 
of  the  same  import  as  the  words  executors, 
administrators,  personal  representatives.  The 
policy  as  set  out  is  a  simple  contract;  and 
upon  the  death  of  Alexander  Kinnier,  passed 
like  his  bonds,  notes,  and  other  choses  in 
action  to  his  administratrix;  and  she  only 
had  a  right  of  action  upon  it. 

We  have  been  referred  by  the  counsel 
for  the  plaintiff  in  error  in  support  of  his 
objection,  to  the  case  of  HaxalVs  ex*ors  v. 
Shippen  &  wife,  10  Leigh  536.  That  case 
involved  incidentally  the  construction  of  a 
covenant  for  insurance  entered  into  by  the 
Mutual  Assurance  Society,  a  corporation 
created  by  the  laws  of  this  state.  The  cove- 
nant in  terms  stipulated  for  payment  in  case 
of  loss  to  the  assured,  "his  heirs  and 

92  assigns;"  *and  it  was  construed  in  a 
chancery  suit,  in  which  the  form  of  pro- 
ceeding was  not  a  question,  as  a  covenant 
real,  which  enured  to  the  benefit  of  the  heir. 
Whatever  may  have  been  the  proper  con- 
struction of  the  covenant  in  that  case,  I  do 
not  think  the  policy  in  this  case  can  be 
properly  construed  as  intended  to  enure  to 
the  benefit  of  the  heirs.  However  that  may 
be,  the  statute  (Code  of  1873,  ch.  126,  §  19)  it 
seems  would  give  the  administratrix  the 
right  to  maintain  this  action. 

The  second  objection  seems  to  be  based 
upon  a  misconception.  The  declaration  sub- 
stantially alleges  a  contract  made  and  en- 
tered into  by  the  defendant  with  the  plain- 
tiff's intestate,  the  consideration  of  which 
(the  pr.emium)_  is  stated  to  have  been  paid 

,eA4i7fexit  to 


28  GRATT. 


Virginia  Reports,  Annotated. 


93,  94,  95 


have  been  paid  by  her  in  her  representa- 
tive capacity. 

The  remaining  objections,  the  one  spe- 
cially set  out  in  the  demurrer,  and  the  other 
assigned  as  error  in  the  petition,  seem  to  be 
merely  formal,  and  do  not  require  any  spe- 
cial notice.  I  am  of  opinion  there  was  no 
error  in  overruling  the  demurrer. 

The  policy  in  this  case,  as  is  usual  in  such 
writings,  contains  a  multitude  of  conditions, 
exceptions,  limitations  and  restrictions, 
amongst  which  are  the  following,  which  I 
number  for  convenient  reference: 

*    4c    *    4c    «    "The  company  is  not  liable, 

2  «  4(  *  *  for  loss,  if  there  is  other 
prior  or  subsequent  insurance,  without  writ- 
ten consent  of  this  company. 

2.  And  if  the  title  of  the  property  is  trans- 
ferred or  changed,  or  the  policy  is  assigned 
without  written  permission  hereon,  the 
policy  shall  be  void. 

3.  And  the  entry  of  a  foreclosure   of  a 
mortgage,  or  the  levy  of  an  execution, 

93  shall  be  deemed  and  alienation  *of  the 
property,  and  this  company  shall  not 

be  holden  for  loss  or  damage  thereafter. 

4  «  *  *  *  This  policy  shall  be  vitiated 
*  *  *  *  if  the  premises  hereby  insured 
become  vacated  by  the  removal  of  the  own- 
er or  occupant  for  a  period  of  more  than 
twenty  days,  without  immediate  notice  to 
the  company  and  written  consent. 

5.  Any  change  within  the  control  of  the 
assured,  material  to  the  risk,  shall  avoid 
this  policy. 

6.  All  persons  having  a  claim  under  this 
policy  shall  give  immediate  notice  of  the 
same,  and  within  thirty  days  render  a  par- 
ticular account  thereof,  with  an  affidavit 
stating  time,  circumstances,  and  cause  of 
fire,  the  whole  value  and  ownership  of  the 
property  assured,  the  amount  of  the  loss 
or  damage,  other  insurance,  if  any,  and 
copies  of  the  written  portion  of  all  policies; 
if  required,  shall  produce  books  of  account  and 
other  proper  vouchers,  and  be  examined  under 
oath  touching  all  questions  relating  to  the 
claims,  and  subscribe  such  an  examination 
when  reduced  to  writing;  and  a  refusal  to 
answer  any  such  question  shall  cause  a  for- 
feiture of  all  claims  by  the  parties;  and,  un- 
til sixty  days  after  such  proofs  are  ren- 
dered, the  loss  shall  not  be  payable.     *     *    * 

7.  This  policy  shall  not  be  valid  until  the 
premium  has  been  paid  to  and  the  policy 
cotMitersigned  by  the  duly  authorized  agent 
at  Lynchburg,  Va." 

The  policy  was  signed  by  the  president 
and  secretary  of  the  company,  and  under  their 
signatures  was  the  following:  "Counter- 
signed at  Lynchburg,  Va.,  this  the  12th 
March,  A.  D.  1870.    T.  H.  Ivey,  agent." 

The  defence  of  the  company  before  the 
jury  consisted  in  an  effort  to  defeat  the  re- 
covery sought  by  the  plaintiff  by  attempt- 
ing   to    prove    a    violation    or    breach 

94  *by  the  plaintiff  of  the  several  condi- 
tions and   stipulation  above   set  forth 

and  enumerated. 

It  appears  from  the  evidence  that  the  pol- 
icy was  issued  on  the  12th  day  of  March 


1870.  through  T.  H.  Ivey,  the  agent  at 
Lynchburg,  and  the  risk,  as  provided  by  the 
policy,  was  to  commence  on  the  13th  day  of 
March  1870,  at  12  o'clock,  noon,  and  end  on 
the  13th  day  of  March  1871,  at  12  o'clock, 
noon.  It  was  not,  however,  delivered  on  the 
day  of  its  date,  nor  indeed  was  it  ever  deliv- 
ered to  Alexander  Kinnier,  the  insured,  but 
was  retained  by  Ivey,  the  agent,  in  his  posses- 
sion for  more  than  two  months  after  it  was 
executed.  Nor  did  Kinnier  pay  the  premium 
for  the  insurance.  Ivey  says,  that  at  the 
time  when  the  policy  was  executed  Kinnier 
told  him  that  he  did  not  have  the  money 
with  which  to  pay  the  premium,  and  that  he 
(Ivey)  told  Kinnier  it  made  no  difference; 
that  at  the  end  of  the  month  he  would  settle 
with  the  company.  Kinnier  died  on  the  1st 
day  of  April  following.  Mrs.  Kinnier,  the 
wife  of  the  decedent,  |the  defendant  in  er- 
ror), became  his  administratrix,  and  made 
sale  of  the  personal  effects  of  her  intestate, 
including  the  personal  property  insured,  on  the 
19th  day  of  May.  On  the  30th  day  of  the 
same  month  (May),  J.  N.  Gordon,  the  agent 
of  the  administratrix,  paid  the  premium  on  the 
policy  to  Ivey,  took  Ivey's  receipt  for  it,  and 
Ivey  at  the  same  time  delivered  the  policy  to 
(Gordon,  liaving  previously  threatened  Gordon 
with  the  cancellation  of  the  policy  if  the 
premium  was  not  paid.  On  the  day  of  the 
sale  of  the  personal  property.  Mrs.  Kinnier 
(the  administratrix)  who,  with  her  family, 
had  occupied  the  insured  tenement  from  the 
time  of  her  husband's  death  until  that  day, 
vacated  it,  leaving  no  occupant;  nor  was  it 

ever  occupied  at  any  time  thereafter. 
95      *Tom  Watson    (a  colored  man)   as  a 

tenant,  occupied  the  kitchen,  an  out- 
building on  the  same  lot  on  which  the  in- 
sured tenement  stood,  and  within  fifteen  or 
twenty  feet  from  it,  and  the  evidence  tended 
to  show  that  Watson  was  charged  with  the 
care  of  the  insured  building,  and  continued 
in  charge  of  it  until  the  2nd  of  November 
following  (1870).  when  it  was  wholly  de- 
stroyed by  fire  in  the  night  time  and,  as 
supposed,  by  an  incendiary. 

Soon  after  the  sale  before  mentioned,  to 
wit:  in  the  month  of  June,  the  creditors  of 
the  decedent  (Kinnier)  filed  a  bill  in  the 
corporation  court  of  Lynchburg  against 
the  widow  and  heirs  of  said  decedent  for  a 
sale  of  his  real  estate  and  payment  of  their 
debts  out  of  the  proceeds.  A  decree  was 
accordingly  made  for  the  sale  on  credit  of 
said  real  estate,  including  the  lot  on  which 
the  insured  building  was  situate.  The  de- 
cree in  express  terms  provided,  that  the 
commissioner  ordered  to  make  the  sale 
should,  at  the  time  of  sale,  publicly  announce 
"that  no  sale  under  the  decree  should  be  valid 
until  ratified  by  the  court."  The  sale,  as  or- 
dered, was  made  on  the  8th  day  of  July  fol- 
lowing, and  A.  R.  Woodroof  became  the  pur- 
chaser of  the  lot  on  which  the  insured  build- 
ing stood.  The  sale  was  reported  to  the  court, 
and  the  commissioner  in  his  report  stated  that 
the  public  announcement  required  by  the  de- 
cree was  made  at  the  time  of  the  sale.  Excep- 
tions were  filed  to  the  report  and  sale  by  some 
of  the  parties  in  interest  (npt>the  purchaser ) 
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on  account  of  alleged  inadequacy  of  price, 
which  exceptions  were  afterwards  sustained  by 
the  court,  and  the  sale  was  vacated.  Woodroof 
(the  purchaser)  was  never  let  into  possession 
of  the  premises.  After  the  purchase,  hawever, 
he  took  out  a  policy  of  insurance  in  the 
*Xiverpoole,  London  and  Globe  Insur- 

96  ance     *Company"     on     the     dwelling- 
house,   the   same   on    which   the   policy, 

which  is  the  foundation  of  this  suit,  had  been 
issued.  The  policy  issued  to  Woodroof  was 
upon  condition,  that  it  should  be  cancelled  if 
the  court  did  not  confirm  the  sale  which  had 
been  made  to  him. 

The  evidence  proved  that  T.  H.  Ivey  was 
the  agent  of  the  company,  and  tended  to 
show  that  he  was  a  general  agent,  with  pow- 
er to  receive  and  accept  proposals  for  risks, 
subject  to  the  approval  and  ratification  of  his 
principal,  to  issue  and  deliver  policies,  and 
renew  and  cancel  the  same,  and  that  he  was 
supplied  with  blanks  for  proof  of  loss.  It 
further  tended  to  show  that  he  was  present 
when  the  personal  property  insured  was 
sold  by  the  administratrix — knew  that  the 
insured  building  had  been  vacated,  and  that 
it  was  expected  to  be  sold — that  he  had  this 
knowledge  when  on  the  30th  day  of  May  he 
collected  the  premium  from  the  agent  of  the 
administratrix  and  delivered  the  policy  to 
him;  and  the  agent  of  the  administratrix 
testified  that  at  the  time  the  premium  was 
paid,  and  the  policy  delivered,  he  inquired 
of  Mr.  Ivey  *'if  the  policy  was  all  right,  and 
if  the  house  was  burned  would  the  money 
be  paid,"  to  which  Ivey  replied  "it  was  all 
right,  and  the  money  would  be  paid,"  and 
that  at  the  same  time  when  told  by  the 
agent  aforesaid  that  Mrs.  Kinnier  had  gone 
away,  that  the  family  had  broken  up,  the 
personalty  had  been  sold,  and  the  real  es- 
tate would  be  sold,  and  that  a  servant  wa-s 
on  the  premises  in  charge,  and  was  asked 
by  said  agent  whether  it  would  be  all  right, 
Ivey  replied  that  "it  would." 

It  further  appears  by  the  evidence,  that 

immediately  after   the   house    was   burned, 

the  company's  agent  (Ivey)  of  his  own 

97  accord  sent  a  notice  of  the  loss  to  *the 
company,  and  the  agent  of  the  admin- 
istratrix testified  that  soon  after  the  fire  he 
applied  to  Ivey  to  furnish  him  with  blank 
forms  for  proofs  of  loss,  and  inquired  of 
him  whether  lapse  of  time  would  make  any 
difference,  and  Ivey  replied  that  "it  would 
not;"  and  that  after  he  procured  the  blanks, 
to  wit,  about  the  first  day  of  February  1871, 
they  were  filled  up  and  delivered  to  Ivey, 
and  Ivey  testified  that  he  sent  them  to  the 
company.  It  does  not  appear  that  the  com- 
pany ever  made  any  objection  as  to  the 
proofs  of  loss,  or  as  to  the  time  in  which 
they  were  furnished. 

It  further  appears  by  the  testimony  of  the 
aeent  of  the  administratrix,  that  he  repeat- 
edly wrote  to  the  agents  of  the  company, 
asserting  claim  for  loss  under  the  policy, 
and  could  get  no  satisfactory  response,  un- 
til finally,  on  the  13th  of  May  1871.  he  re- 
ceived a  letter  from  one  of  the  agents,  stat- 
ing that  the  claim  had  been  maturely  consid- 
ered by  the  company,  and  that  they  did  not  re- 


gard themselves  as  liable,  either  legally  or 
equitably. 

Ivey  was  examined  as  a  witness  in  behalf 
of  the  company,  and  there  was  considerable 
conflict  between  his  testimony  and  that  of 
Gordon  (the  agent  of  the  administratrix), 
who  was  also  examined  as  a  witness,  espe- 
cially in  regard  to  the  vacating  of  the  build- 
ing, Ivey's  knowledge  of  that  fact  at  the 
time  he  received  the  premium  and  delivered 
the  policy,  and  also  on  regard  to  the  proofs  of 
loss  and  the  furnishing  of  the  blank  forms 
for  such  proofs.  There  was  other  evidence 
in  the  case,  but  so  much  only  is  stated,  and 
its  tendency  towards  the  proof  of  material 
facts  as  is  deemed  necessary  for  the  proper 
consideration  and  determination  of  the  ques- 
tions of  law  arising  upon  the  instructions. 

The  instructions  and  the  rulings  of 

98  the  court  *thereion   are  shown  by  the 
bills  of  exceptions.  No.  i  and  No.  2, 

before  referred  to,  and  are  as  follows: 

No.  1. 

Memorandum:  That  on  the  trial  of  this 
cause,  after  all  the  evidence  on  either  side 
had  been  adduced  and  examined,  the  de- 
fendants by  counsel  moved  the  court  to  ex- 
clude from  the  jury,  and  instruct  them  not 
to  consider  any  evidence  going  .to  show  a 
loss  by  fire,  consuming  the  two-story 
framed  and  shingled  building,  with  brick 
basement  fully  detached,  occupied  in  his 
lifetime  "by  Alexander  Kinnier  as  a  family 
residence,  situate  on  Qaniers  Hill  near  the 
city  of^  Lynchburg,  Virginia,"  the  same  hav- 
ing descended  to  the  heirs  at  law  of  Alex- 
ander Kinnier,  at  his  death  and  before  the 
happening  of  said  fire;  which  motion  the 
court  overruled,  and  refused  to  exclude  said 
evidence,  or  instruct  the  jury  not  to  con- 
sider it. 

No.  2. 

The  defendant  moved  to  instruct  the  jury 
as  follows: 

1st.  That  if  the  jury  believe  from  the  ev- 
idence, that  after  said  policy  was  issued, 
any  change  within  the  control  of  the  par- 
ties interested,  or  those  representing  them, 
material  to  the  risk,  occurred  to  the  prop- 
erty to  be  insured  against  in  the  policy, 
then  the  policy  became  void,  and  no  re- 
covery can  now  be  had  thereon. 

Which  instruction  the  court  gave  with 
this  modification: 

That  the  change  must  have  been  such  a 
one  as  affected  the  condition  of  the  proper- 
ty itself,  and  that  made  by  the  act,  au- 

99  thority,  consent,  procurement  or  ♦con- 
nivance  of   the   assured,   and   not    the 

mere  vacation  of  the  house  by  the  assured 
or  its  occupants. 

2d.  That  if  the  jury  believed  from  the  evi- 
dence, that  after  the  risk  of  the  policy  sued 
on  was  assumed  by  the  defendants,  the 
premises  thereby  insured  became  vacant  by 
the  removal  of  the  owner  or  occupant  for  a 
period  of  more  than  twenty  days,  without 
notice  to  the  company  and  their  consent 
thereto  in  writing,  the  said  policy  was  there- 
I  by  avoided,  and  no  recovery  can  be  had 
I  thereon  in  this  suit.  r^^^^T^ 
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Which  instruction  the  court  gave,  but 
with  this  modification: 

That  if  the  insurers  or  their  lawful  agent 
knew  of  said  vacation,  and  did  not  then 
avoid  it,  but  treated  it  as  a  still  existing  pol- 
icy, by  delivering  the  same,  and  receiving  the 
premium  for  the  whole  unexpired  term,  it  was 
a  waiver  of  the  right  to  avoid  it  for  that  cause, 
and  is  no  bar  to  a  recovery  in  this  action. 

3d.  That  if  the  jury  believe  from  the  evi- 
dence, that  after  the  risk  was  assumed  by 
the  defendants,  the  title  to  the  property  in- 
sured was  transferred  or  changed  without 
the  permission  of  the  defendants  written  on 
said  policy,  then  said  policy  was  thereby 
avoided,  and  no  recovery  thereon  can  be 
had  in  this  suit. 

Which  instruction  the  court  gave,  but 
with  this  modification: 

That  if  the  change  be  a  mere  succession 
of  the  widow  and  heirs  of  the  assured,  who 
resided  in  the  house  insured  at  the  time  of 
his  death,  this  was  not  such  a  change  or 
transfer  of  title  as  avoided  the  policy. 

4th.  That  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  failed,  for  more  than 
thirty  days  after  the  loss  occurred,  to  ren- 
der the  defendants  a  particular  account 
thereof,  with  an  affidavit  stating  time,  cir- 
cumstances, and  cause  of  fire,  the 
100  whole  value  and  ownership  *of  the 
property  assured,  amount,  the  amount 
of  loss  or  damage,  &c.,  then  she  failed  to 
comply  with  the  requirements  of  said  pol- 
icy, and  cannot  recoiier  in  this  action. 

Which  instruction  the  court  gave,  but 
with  this  modification: 

That  if  the  jury  believe  from  the  evidence 
that  the  insurers,  from  any  reliable  source, 
knew  that  the  building  insured  had  been 
destroyed  by  fire,  and  by  any  act  or  declara- 
tion of  theirs,  or  their  lawful  agent,  pre- 
vented the  assured  from  preparing  ihe 
schedule  with  the  affidavit  thereto,  required 
by  the  policy,  within  thirty  days  next  suc- 
ceeding the  burning  of  the  house,  \vhether 
verbally  or  in  writing,  it  was  a  waiver  of 
the  performance  within  the  thirty  days  of 
that  condition,  and  the  omission  to  do  so  is 
no  bar  to  this  action,  provided  it  was  done 
within  reasonable  time  thereafter. 

5th.  That  the  plaintiff  cannot  recover  in 
this  suit  unless  she  proves  that  at  the  time 
of  the  loss  by  fire  the  property  consumed 
was  vested  in  or  belonged,  legally  or  equi- 
tably, to  her  as  administratrix  of  Alexander 
Kinnier,  deceased. 

Which  instructions  the  court  refused  to 
give. 

6th.  That  if  the  jury  believe  from  the  ev- 
idence, that  there  was,  on  the  part  of  the 
insured,  or  those  claiming  under  him.  such 
a  violation  of  the  conditions  and  require- 
ments of  the  policy  in  controversy,  as  to 
work  a  forfeiture  thereof,  they  must  find  for 
the  defendant,  notwithstanding  that  they  be- 
lieve that  T.  H.  Ivey,  the  agent  of  the  de- 
fendant at  Lynchburg,  did  undertake  and 
agree  on  behalf  of  the  defendant,  by  an 
oral  contract,  to  waive  in  favor  of  the  in- 
sured, or  those  claiming  under  him,  the  obli- 
gation of  such  condition  and  requirements. 
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or  any  forfeiture  which  at  the  time  of 

101  *such    undertaking    or    agreement    may 
have  occurred  thereunder. 

Which  instruction  the  court  refused  to 
give. 

7th.  That  if  the  jury  believe  from  the 
evidence  that  after  the  death  of  the  intes- 
tate, Alexandria  Kinnier — a  suit  having  been 
regularly  instituted  by  his  creditors  for  the 
purpose  of  subjecting  the  premises  insured 
to  the  payment  of  his  debts,  and  the  court 
in  which  said  cause  was  instituted  having, 
on  the  15th  day  of  June  1870,  ordered  said 
premises  to  be  sold  by  its  commissioner, 
and  said  commissioner  having,  on  the  8th  of 
July  1870,  made  such  sale — those  facts  ef- 
fected such  a  change  in  the  title  to  the  prop- 
erty insured  under  the  provisions  of  the 
policy  sued  on  as  rendered  the  same  void, 
and  the  defendants  cannot  be  held  responsi- 
ble for  any  loss  which  thereafter  occurred. 

Which  instruction  the  court  refused  to 
give. 

The  plaintiff  by  her  counsel  then  moved 
the  court  to  instruct  the  jury  as  follows: 

1st.  That  if  they  believed  from  the  evi- 
dence, that  at  the  time  of  issuing  the  policy 
in  the  declaration  mentioned,  the  witness, 
T.  H.  Ivey,  had  been  authorized  by  the  de- 
fendant to  receive  .  and  accept  proposals 
for  risks  subject  to  their  approval  and  ratifica- 
tion, to  issue  and  deliver  policies  and  renew  the 
same,  and  receive  the  premiums  therefor,  and 
had  been  supplied  with  blanks  signed  by  the 
president,  to  be  filled  up  and  countersigned  by 
him,  this  constituted  him  the  general  agent  of 
the  company;  and  the  company  is  bound  by 
all  his  acts  as  such  within  the  scope  of  his 
authority,  so  long  as  it  existed,  notwithstand- 
ing any  private  instructions  which  he  may 
have  received  limiting  that  authority,  of 
which  the  plaintiff  had  no  notice. 

Which  the  court  gave. 

2d.    That  the  company  is  bound  by 

102  all   the   acts   and   ^declarations   of   its 
agent,  which  were  within  the  general 

scope  of  his  authority,  and  made  while  in 
the  execution  of  his  agency,  notwithstand- 
ing that  in  such  acts  and  declarations  he 
may  have  departed  from  his  instructions  re- 
ceived from  the  company,  provided  that  the  as- 
sured had  no  knowledge  of  such  instructions. 

Which  the  court  gave. 

3d.  That  the  conditions  of  the  policy,  that 
the  policy  should  be  avoided  by  the  removal 
of  the  owner  or  occupant  for  a  period  of 
more  than  twenty  days,  without  immediate 
notice  and  written  consent,  was  inserted  by 
the  company  itself  for  its  own  protection 
and  benefit;  and  that  it  was  competent  for 
the  company  or  its  agent  to  waive  the  said 
condition,  either  orally  or  in  writing,  not- 
withstanding the  expression  used  as  to  its 
written  consent. 

Which  instruction  the  court  gave. 

After  the  foregoing  instructions,  as  asked 
for  by  both  defendant  and  plaintiff,  and  re- 
jected, modified,  or  given  as  above  stated, 
the  defendant  by  counsel  moved  the  court 
to  give  the  jury,  as  a  moditotipn  piTdje  de- 
gi  ize     y  ^ 
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fendants*  second  instruction,  as  modified  by 
the  court,  the  following  instruction: 

But  if  the  jury  believe  from  the  evidence, 
that  the  defendants'  agent  delivered  said 
policy  on  the  statem£nt  of  the  plaintiff's 
agent,  that  the  insured  premises  were  in  th« 
occupation  of  a  colored  man,  but  that  in  fact 
the  house  insured  was  not  then  or  after- 
wards thus  occupied,  but  was  then  and  re- 
mained vacant,  then  such  delivery  of  the 
policy  and  collection  of  the  premium  was  no 
waiver  of  the  said  condition  in  said  policy, 
and  the  words  "premises  hereby  insured," 
used  in  said  policy,  refer  to  the  building 
thereby  insured,  and  the  occupancy  of  a 
108  colored  man  of  an  outhouse  *  fully  de- 
tached was  no  such  occupation  of  the 
"premises  insured"  as  said  policy  required. 

The  court  refused  to  give  said  instruc- 
tion, on  the  ground  that  at  the  time  of  the 
delivery  of  said  policy  and  the  receipt  of  the 
premium  by  the  agent  of  the  company, 
there  is  not  a  particle  of  proof  before  the  jury 
that  any  statement  of  such  kind  was  made  by 
the  plaintiff's  agent;  and  in  lieu  of  said  in- 
struction the  court  gave  the  following : 

That  if  the  jury  believe  from  the  evidence, 
that  after  the  risk  of  the  policy  sued  on  was 
assumed  by  the  defendants,  the  premises 
thereby  insured  became  vacant  by  the  re- 
moval of  the  owner  or  occupant  for  a  pe- 
riod of  more  than  twenty  days  without  no- 
tice to  the  company,  and  their  consent 
thereto  in  writing,  then  said  policy  was 
thereby  avoided,  and  no  recovery  can  be 
had  thereon  in  this  suit,  unless  they  believe 
from  the  evidence  that  the  defendants  or 
their  lawful  agent  knew  of  said  vacation 
and  did  not  avoid  it,  but  treated  it  as  a  still 
existing  policy,  by  receiving  the  premium 
for  the  whole  term,  and  delivering  the  pol- 
icy, which  would  be  a  waiver  of  the  right 
to  avoid  the  policy,  and  is  no  bar  to  a  re- 
covery in  this  action. 

The  court  further  instructed  the  jury  that 
the  words  in  the  policy,  "the  premises  here- 
by insured."  are  to  be  interpreted  as  having 
reference  exclusively  to  the  dwelling  house 
insured;  and  although  the  jury  should  be- 
lieve from  the  evidence  that  an  outhouse 
was  occupied  by  a  colored  man  at  the  time 
mentioned,  it  was  not  such  an  occupation 
of  the  house  insured  as  contemplated  in  the 
policy. 

To  all  which  opinions  and  judgments  of 
the  court,  refusing  to  give  said  first,  second, 
third  and  fourth  instructions  asked  by  the 
defendant,  except  with  the  modifications 
thereof  by  the  court,  the  said  modifica- 
104  tions  *as  made,  and  the  refusal  to  give 
the  fifth,  sixth,  seventh  and  eighth  in- 
structions moved  by  the  defendant's  coun- 
sel, and  giving  the  instructions  in  lieu  of 
the  eighth,  and  also  giving  the  first,  second. 
and  third  instructions  moved  by  plaintiff'? 
counsel,  the  defendant  by  counsel  except 
and  pray  their  exceptions  to  be  signed, 
sealed  and  unrolled  according  to  law;  which 
is  accordingly  done. 

The  instructions  set  out  in  bill  "No.  1," 
and  the  fifth  in  the  series  of  ."No.  2"  may  be 
considered  together.    They  propounded  as  law 


to  the  jury,  that  the  title  to  the  property  in- 
sured being  vested  in  the  heirs  of  the  plain- 
tiff's intestate,  the  plaintiff  as  administra- 
trix could  not  recover  on  the  policy.  This  is 
substantially  the  same  proposition  present- 
ed by  the  demurrer  to  the  declaration,  and 
as  we  have  seen  that  the  demurrer  was 
properly  overruled,  for  the  same  reason 
these  two  instructions  were  properly  re- 
fused. 

The  other  instructions  asked  for  by  the 
defendant  relate  to  the  conditions  in  the 
policy  hereinbefore  recited.  Upon  examina- 
tion it  will  be  seen  that  these  conditions  and 
stipulations  are  wholly  for  the  benefit  of  the 
insurer,  stringent  in  their  character,  some 
of  them  more  or  less  ambiguous  and  equiv- 
ocal in  their  terms,  and  the  breach  of  each 
is  visited  with  a  forfeiture.  They  are  an- 
nexed, however,  to  the  policy,  constitute  a 
part  of  the  contract,  and,  however  rigorous, 
are  binding  on  the  parties,  unless  in  some 
way  dispensed  with.  They  should  be  fairly 
construed  according  to  the  rules  applicable 
to  such  instruments. 

The  maxim,  that  "the  words  of  an  instru- 
ment shall  be  taken  most  strongly  against 
the  party  employing  them,"  is  peculiarly 
appropriate  in. the  construction  of  a  policy 
of  insurance,  and  especially  of  such  condi- 
tions as  we  are  now  considering.  The 
105  instrument  is  *wholly  the  work  of  the 
underwriter,  and  is  usually  filled  with 
a  multitude  and  variety  of  stipulations  sel- 
dom read  by  the  assured  when  he  accepts 
the  policy,  and  if  read,  rarely  if  ever  fully 
understood.  Abounding  in  forfeitures  and 
in  provisions,  generally  harsh  and  difficult 
of  performance,  it  sHould  be  strictly  con- 
strued against  the  insurer,  and  liberally  in 
:  favor  of  the  insured.  A  modern  writer  on 
insurance  thus  states  the  rule:  "No  rule,  in 
the  interpretation  of  a  policy,  is  more  fully  es- 
tablished, or  more  imperative  and  controlling 
than,  that  which  declares  that,  in  all  cases, 
it  must  be  liberally  construed  in  favor  of 
the  insured,  so  as  not  to  defeat  without  a 
plain  necessity  his  claim  to  indemnity, 
which,  in  making  the  insurance,  it  was  his 
object  to  secure."    May  on  Insurance  182. 

Bearing  in  mind  these  salutary  rules,  let 
us  proceed  with  the  examination  of  the  in- 
structions embodied  in  the  second  bill  of 
exceptions. 

The  first  in  the  series  evidently  points  to 
the  condition  or  stipulation  before  noted  as 
five.  "Any  change,  within  control  of  the  as- 
sured, material  to  the  risk,  shall  avoid  this 
policy."  The  court  refused  to  give  this  in- 
struction as  asked,  and  gave  it  with  a  con- 
struction of  the  word  "change,"  limiting  the 
meaning  to  a  change  which  affected  the 
condition  of  the  property  wrought  by  the 
agency  of  the  assured,  and  excluding  the 
idea  that  it  embraced  the  mere  vacation  of  the 
building  by  the  assured  or  the  occupants.  I 
think  this  explanation  was  proper  to  prevent 
the  jury  from  being  misled.  The  word 
"change,"  is  certainly  a  very  comprehensive 
term.  In  the  sentence  in  which  it  occurs,  con- 
sidered without  reference  to  other  clauses, 
it  might  include  any  change  in  the  title,  pos- 
session, or  condition  of  the  property.    But 
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we  must  look  to  the  whole  instrument, 
106  and  so  construe  it  as  to  *give  effect  if 
possible  to  each  and  every  part  of  it, 
and  ascertain  what  limitation,  if  any,  should 
be  placed  upon  the  meaning  of  this  very 
comprehensive  term  "change." 

Was  it  used  in  reference  to  the  title? 
Plainly  not,  for  a  change  of  title  is  clearly 
and  distinctly  provided  against  by  condi- 
tions two  and  three.  Did  it  refer  to  a 
change  of  possession  from  the  assured  to 
some  other  person.?  I  think  not,  for  condi- 
tion four  implies  authorized  occupancy 
other  than  by  the  owner.  Did  it  refer  to  the 
vacating  of  the  premises?  It  could  not  be, 
for  that  clrange  is  expressly  provided  against 
by  condition  four.  It  must  therefore,  as  it 
seems  to  me,  be  taken  to  refer  solely  to 
some  such  change  in  the  condition  of  the 
building  as  is  declared  in  the  modification 
made  by  the  court.  At  all  events,  it  could 
not  have  been  intended  to  include  the  va- 
cating of  the  building;  and  it  is  apparent 
that  the  sole  object  of  the  modification  was 
to  guard  the  jury  against  a  construction 
which  would  include  the  vacating  of  the 
building;  and  although  the  construction 
given  by  the  court  may  possibly  be  some- 
what too  narrow,  yet,  under  the  evidence, 
it  could  not  have  misled  the  jury,  and  was 
not  to  the  prejudice  of  the  defendant. 

I  do  not  think  there  was  any  error  in  re- 
fusing the  instruction  as  asked,  and  giv- 
ing it  as  modified. 

The  second  instruction  is  based  on  condi- 
tion four,  which  vitiates  the  policy,  if  the 
insured  building  should  be  vacated  by  the 
removal  of  the  ownei;  or  occupant  for  more 
than  twenty  days  without  immediate  notice 
and  written  consent.  The  instruction  was 
given  with  modifications.  As  given,  in  sub- 
stance it  declares  as  law  that  it  was  com- 
petent for  the  insurer  or  his  lawful  agent  to 
waive  condition  four;  and  if  at  the  time  the 
agent  of  the  company  received  the  pre- 
107  mium  ♦of  insurance  and  delivered  the 
policy,  he  had  knowledge  of  the  vaca- 
tion of  the  property,  and  did  not  then  avoid 
the  policy,  but  treated  it  as  valid  and  sub- 
sisting, such  conduct  of  the  agent  was  a 
waiver  of  the  condition,  and  a  breach  of  it 
could  not  be  relied  on  by  the  defendant  to 
defeat  the  plaintiff's  recovery. 

As  before  stated,  there  was  abundant  evi- 
dence before  the  jury  tending  to  show  that 
Ivey  (the  company's  agent)  at  the  time  he 
collected  the  premium  and  delivered  the 
policy,  had  the  knowledge  on  which  the 
modified  instruction  was  founded,  and  then 
represented  to  the  plaintiff's  agent  (Gor- 
don) that  the  policy  was  all  right,  and  that 
the  money  assured  would  be  paid  if  the 
house  should  be  burned;  and  furthermore 
threatened  to  cancel  the  policy  if  the  pre- 
mium was  not  paid.  Gordon  must  have  re- 
lied upon  these  acts  and  declarations  of 
Ivey,  and  was  induced  thereby  to  pay,  and 
did  pay  the  premium  and  accept  the  policy. 

There  was  evidence  to  show  that  both 
agents  knew  that  the  house  had  been  left 
vacant,  and  would  not  be  again  occupied  by 
Kinner's  widow  or  by  any  of  his  family,  for 
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the  family  had  dispersed,  and  all  the  circum- 
stances go  to  show  that  it  was  not  intended 
that  the  condition  against  removal  should 
be  enforced.  If  such  had  not  been  the  in- 
tention and  understanding  of  the  parties,  it 
is  safe  to  conclude  that  the  premium  would 
not  have  been  paid,  nor  the  policy  delivered. 
Now  this  conduct  of  the  company's  agent, 
which  the  evidence  strongly  tended  to  prove 
— his  acts  and  declaration— amounted  if 
proved,  (and  whether  proved  was  a  question 
left  to  the  jury),  to  a  dispensing  with  the 
performance  of  the  condition  bv  the  as- 
sured, or  a  waiver  of  the  forfeiture  incurred 
by  the  breach  of  it,  or  they  operated  as  an 

estoppel,  precluding  the  company  from 
108     afterwards    *relying   upon    the    breach 

as  a  bar  to  the  claim  of  the  assured  for 
indemnity  under  the  policy.  Such  waiver  or 
estoppel,  (for  the  terms  "waiver"  and  "es- 
toppel" may  be  indifferently  used  in  ap- 
plication to  the  subject  we  are  now  con- 
sidering), may  take  place  either  pending  the 
negotiation  for  the  policy,  or  after  such  ne- 
gotiation has  been  completed,  and  during 
the  currency  of  the  policy,  and  either  be- 
fore or  after  forfeiture  incurred.  Such  waiver 
may  be  made  by  a  general  agent,  acting  with- 
in the  scope  of  his  powers,  needs  no  consider- 
ation to  support  it,  and  may  be  by  parol,  al- 
though the  written  consent  of  the  insurer  is 
required  by  the  terms  of  the  policy.  Nor  will 
the  party  insured  be  bound,  nor  ought  he  to  be 
bound,  by  any  instructions  given  by  the  insurer 
to  his  agent  limiting  the  general  powers 
possessed  by  the  latter  in  relation  to  the 
subject  of  the  agency,  unless  such  instruc- 
tions are  made  known  to  the  assured.  May 
on  Insurance  611,  618,  622;  Coursin  v.  The 
Penn  Ins.  Co.,  46  Penn.  St.  R.  323 ;  Peoria  Ma- 
rme  and  Fire  Insurance  Co.  v.  Hall,  12  Mich. 
R.  203;  Heaton  v.  Manhattan  Fire  Insurance 
Co.,  7  Rhode  Isl.  R.  502 ;  Viele  v.  Germania  In- 
surance Co.,  26  Iowa  R.  9. 

The  case  last  cited  (26  Iowa  9)  seems  to 
meet  every  objection  as  to  matters  of  waiver 
and  estoppel  made  by  the  plaintiff  in  error. 
It  seems  to  have  been  elaborately  argued  by 
the  counsel  on  both  sides;  and  to  have  been 
thoroughly  investigated  and  well  considered 
by  the  supreme  court  of  Iowa,  in  which  the 
Hon.  John  F.  Dillon,  an  eminent  jurist,  pre- 
sided as  chief  justice  The  reporter,  in  a 
note  appended,  calls  attention  to  the  im- 
portance and  somewhat  leading  character  of 
the  case,  and  the  interesting  nature  of  the 
questions  discussed. 

The  following  propositions,  amongst 
109     others,    supported    ♦by    numerous    au- 
thorities,  some   of  them    English,  but 
mostly  American,  seem  to  be  established  by 
that  case. 

1.    Waivter  of  Conditions  —  Estoppel. A 

condition  in  a  policy  of  fire  insurance,  that  if 
the  risk  be  increased  by  a  change  of  occupa- 
tion or  other  means  within  the  control  of 
the  assured,  without  the  written  consent  of 
the  insurers,  "the  policy  shall  be  void"  be- 
ing inserted  for  the  benefit  of  the  insurers, 
they  may  dispense  with  a  compliance  there- 
with, or  waive  a  forfeiture  of  the  policy  in- 
curred by  a  breach  thereof;  ancT  thereby 
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become  estopped  from  setting  up  such  condi- 
tion as  a  breach  in  an  action  for  a  loss  sub- 
sequently occurring. 

2.  Waiver  need  not  be  in  Writing. — And 
such  waiver  of  the  forfeiture  arising  from 
the  breach  of  the  condition  need  not  be  in 
writing,  but  may  be  by  parol,  at  least  in  a 
case  where  the  policy  is  not  attested  by  the 
corporate  seal  of  the  company,  and  is  hence 
not  a  specialty. 

3.  What  will  amount  to  a  Waiver. — Any 
acts,  declarations,  or  course  of  dealing  by 
the  insurers,  with  knowledge  of  the  facts 
constituting  a  breach  of  a  condition  in  the 
policy,  recognizing  and  treating  the  policy 
as  still  in  force,  and  leading  the  assured  to 
regard  himself  as  still  protected  thereby, 
will  amount  to  a  waiver  of  the  forfeiture  by 
reason  of  such  breach,  and  estop  the  com- 
pany from  setting  up  the  same  as  a  defence 
when  sued  for  a  subsequent  loss. 

4.  Need  not  be  founded  on  new  Consider- 
ation.— A  waiver  of  conditions,  or  for- 

110  feiture  arising  from  a  *breach  thereof, 
need  not  be  founded  on  any  new  con- 
sideration. 

5.  Power  op  Agent  to  waive  Forfeiture. — 
A  local  agent  of  a  foreign  insurance  com- 
pany, clothed  with  authority  to  effect  con- 
tracts of  insurance,  to  fix  rates  of  premium, 
to  give  consent  to  the  increase  of  risks  and 
change  of  occupation  of  buildings  insured,  to 
cancel  policies  on  account  of  increase  of 
risk,  and  exercise  supervision  over  the 
property  covered  by  policies  issued  at  his 
agency,  has  power  to  dispense  with  condi- 
tions and  waive  forfeitures  arising  frorn  a 
breach  thereof  in  the  absence  of  any  limita- 
tion upon  his  authority  known  to  the  as- 
sured. 

6.  Implied  and  Incidental  Powers. — The 
foregoing  powers  are  necessary  incidents  of 
the  general  authority  of  the  agent  to  effect 
contracts  of  insurance,  conduct  the  business 
at  his  agency,  and  do  all  things  necessary 
and  proper  in  the  prosecution  thereof. 

7.  Extent  of  Waiver. — A  waiver  of  a  for- 
feiture, resulting  from  a  breach  occasioned 
by  a  change  in  the  occupancy  of  the  build- 
ing, increasing  the  risk,  extends  not  only  to 
breaches  occasioned  by  the  occupancy  be- 
fore such  waiver,  but  to  those  resulting 
from  a  continuation  of  such  occupancy. 

I  see  no  error  in  the  refusal  to  give  the 
instruction  as  asked,  and  giving  it  in  the 
modified  form. 

The  third  instruction  relates  to  condition 
two.  The  court  gave  it  with  a  constructjon 
that  the  change  interdicted  by  the  condition 
was  not  intended  to  include  devolution  of  title 
upon  the  heirs  by  the  death  of  the  assured. 
In  this  surely  there  was  no  error.    By 

111  the  ♦change  of  title  provided  against 
in  the  condition  must  have  been  in- 
tended a  voluntary  disposition  or  alienation 
of  the  property.  It  could  not  have  been  in- 
tended to  embrace  all  kinds  of  transfer  of 
title,  for.  in  condition  three,  change  of  title 
by  "forclosure  of  mortgage,  or  levy  of  exe- 
cution," is  specially  provided  against.  It  is 
there  declared  that  such  a  change  shall  be 
"deemed  an  alienation;"  that  is  by  fair  con- 


struction, an  alienation  within  the  operation 
of  condition  two.  Condition  three  must 
therefore  be  taken  to  be  intended  as  sup- 
plemental to  condition  two.  Moreover,  it  is 
to  the  last  degree  unreasonable  to  suppose, 
that  any  sane  man  would  ever  accept  a  pol- 
icy of  insurance  against  loss  by  fire,  if  he 
understood  it,  which  contained  a  provision 
for  immediate  forfeiture  by  reason  of  his 
death  and  consequent  descent  of  title  to  his 
heirs.  Burbank  adm'r  v.  Rockingham  Alut. 
Fire  Ins.  Co.,  4  Post.  (N.  H.)  550. 

The  fourth  instruction  refers  to  condition 
six,  in  regard  to  the  preliminary  proofs  of 
loss  to  be  furnished  to  the  company.  The 
evidence  showed  that  such  proofs  were  fur- 
nished, although  not  within  the  thirty  days 
from  the  time  of  loss.  Gordon,  the  agent  of 
the  administratrix,  after  repeated  applica- 
tions, finally  succeeded  in  getting  the  req- 
uisite blank  forms  for  the  proofs,  which  he 
filled  up  an  delivered  to  Ivey,  and  the  latter 
says  he  sent  them  to  the  company.  No  com- 
plaint was  ever  made  by  the  company  as  to 
the  regularity  or  sufficiency  of  the  proofs, 
or  as  to  the  time  within  which  they  were 
furnished.  Moreover,  there  was  evidence 
tending  to  show  that  Gordon  was  prevented 
from  sending  the  proofs  within  the  thirty  days, 
or  at  least  that  the  furnishing  them  within 
the  time  was  dispensed  with  by  the  company 
through  their  agent.  The  doctrine  of 
112  waiver  and  estoppel,  already  ♦dis- 
cussed, applies  to  this  instruction  also. 
Home  Insurance  Co.  v.  Cohen,  20  Gratt.  312; 
IVest  Rockingham  Mut.  Fire  Ins.  Co.  v.  Sheets 
&  Co.,  26  Gratt.  854. 

The  court  committed  no  error  in  refusing 
the  instruction  asked  for,  and  in  giving  it 
as  modified. 

The  fifth  instruction  has  been  disposed 
of. 

The  sixth  and  seventh  were  refused,  and, 
as  I  think,  properly. 

The  object  of  the  sixth  seems  to  have 
been  to  declare  at  law,  that  a  forfeiture  in- 
curred by  a  breach  of  any  of  the  conditions 
of  the  policy  could  not  be  waived,  except  in 
writing,  if  at  all.  and  that  a  parol  waiver  by 
the  agent  would  be  nugatory.  This  proposi- 
tion has  been  already  determined  adversely 
to  the  plaintiff  in  error  in  disposing  of  the 
questions  arising  upon  the  other  instructions, 
and  need  not  be  further  noticed,  except  to  add 
that  the  instruction  would  seem  to  be  faulty 
for  another  reason,  that  it  proposed  to  submit 
a  question  of  law  to  the  jury  for  their  deter- 
mination; to-wit:  whether  there  had  been  such 
a  violation  of  the  conditions  of  the  policy 
as  to  work  a  forfeiture.  Whether  the  facts 
and  circumstances  which  constitute  a  for- 
feiture are  proved,  is  a  question  for  the 
jury;  whether  when  proved  they  constitute 
a  forfeiture,  is  matter  of  law  for  the  court. 

The  seventh  instruction  asked  for  was 
based,  as  is  supposed,  on  the  third  condition 
of  the  policy,  imposing  a  forfeiture  by  rea- 
son of  "a  foreclosure  of  a  mortgage."  It  is 
sufficient  to  say  that  there  was  no  fore- 
closure of  a  mortgage  in  this  case,  and  if 
a  judicial  sale  under  a  creditor's  bill  could 
by  liberal  construction  be  brought  within 
the   operation   of   the   condition,   still    such 
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sale  must  have  been  so  far  perfected  as  to 

make  it  equivalent  to  the  foreclosure  of  a 

mortgage.    There   was   no   such   com- 

113  pleted  sale  in  this  case.  The  *land  with 
the   insured  building  upon   it   was,  as 

shown  by  the  record,  ordered  to  be  sold  be- 
fore the  building  was  burned,  but  the  sale 
was  never  completed.  It  was  made  and  re- 
ported to  the  court,  excepted  to,  and  never 
confirmed.  On  the  contrary,  it  was  after- 
wards set  aside  and  wholly  vacated.  The 
purchaser  was  never  let  into  possession, 
and  was  never  at  any  time  entitled  to  such 
possession.  By  the  express  terms  of  the 
decree  ordering  the  sale,  the  commissioner, 
who  was  appointed  to  make  it,  was  directed 
to  announce  publicly,  at  the  time  of  sale, 
"that  no  sale  un^er  the  decree  should  be 
valid  until  ratified  by  the  court."  This  di- 
rection would  seem  to  have  been  unneces- 
sary, but  the  commissioner  followed  it,  as 
shown  by  his  report.  2  Dan.  Ch.  Prac.  1274, 
1281. 

The  instruct.  called  the  eighth,  in  the 
bill  of  exceptions,  was  asked  for  as  an  addi- 
tion to  modified  instruction  No.  2.  It  may 
be  doubtful  whether  this  instruction  might 
not  have  been  properly  given,  but  at  all 
events  the  refusal  to  give  it  did  not  and 
could  not  prejudice  the  defendant,  because 
it  was  substantially  covered  by  the  instruc- 
tion which  was  substituted  for  it. 

The  propriety  of  the  instructions  given  on 
the  motion  of  the  plaintiff's  counsel  has  been 
settled  in  considering  and  determining  the 
questions  arising  upon  the  defendant's  instruc- 
tions, and  need  not  be  further  noticed.  See 
Story  on  Agency,  §§  77,  106,  126,  134. 

It  only  remains  to  consider  the  third  bill 
of  exceptions  taken  by  the  plaintiff  in  error 
to  the  judgment  of  the  court  overruling  the 
motion  for  a  new  trial,  made  upon  the 
ground  that  the  verdict  of  the  jury  was  con- 
trary to  the  law  and  the  evidence.  The  bill 
sets  out  the  fads  certified  as  proved  on  the 
trial,  and  those  facts  seem  sufficient  to  war- 
rant the  verdict.   As  before  stated,  there 

114  ^vas'  considerable  conflict  in  the  ♦tes- 
timony of  the  two  main  witnesses 
touching   material    facts.     It    was    the 

peculiar  province  of  the  jury  to  deduce  the 
facts  involved  in  this  conflict.  They  did  so, 
and  the  judge  who  presided  at  the  trial  con- 
curred with  them  in  their  finding.  The  law  was 
applied  by  the  jury  to  the  facts  under  the  direc- 
tion of  tho  court,  in  which  direction,  as  has 
already  l»een  shown,  there  was  no  error. 

The  rules  which  govern  applications  for 
new  trials,  based  upon  the  ground  that  the 
verdict  of  the  jury  is  against  law  and  the 
evidence,  are  well  settled  by  numerous  de- 
cisions of  this  court.  They  are  well  stated 
by  Judge  Christian  in  a  late  case.  Blosser  v. 
Harshherger,  21  Gratt.  214. 

Upon  the  whole,  I  am  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
corporation  court  for  the  city  of  Lynch- 
burg, and  that  the  same  should  be  affirmed 
with  damages. 

Christ AiN,  Anderson  p.:id  Staples,  Js., 
concurred  in  the  opinion  of  Burks,  J. 

MoNCURE,  P.,  dissented. 

Judgment  affirmed. 


115  ^Andrews,  Ordway  &  Green  v.  The 

Auditor,  &c. 

The  Auditor  v.  Andrews,  Ordway  ft  Green. 

January   Term,    1877,   Richmond. 

By  agreement  between  the  United  States  gOT«m- 
ment  and  the  owner  of  land,  the  government  erects 
buildings  on  the  land,  intended  to  be  and  actnally 
used  by  operatives  employed  by  the  government 
in  dressing  stone  to  be  employed  in  the  erection 
of  public  buildings  at  Washington;  and  under  the 
agreement  the  government  has  the  right  to  re* 
move  the  buildings — Hsu>: 

1.  The  buildings  arc  personal  property. 

2.  Constitutional  Law — ^Taxlnar  Goverm- 
ment  Property. — The  buildings  being  the 
property  of  the  United  States,  the  state  cannot 
tax  them  either  as  personal  property  or  as  par^ 
eel  of  the  land  on  which  they  are  built. 

S.  Taxation — Exenaptlons. — ^When  buildings 
put  up  on  the  land  of  another  are  exempted  by 
law  from  taxation,  they  should  not  be  valued  with 
the  land,  and  the  owner  of  it  is  not  to  be 
charged  with  their  value  as  part  of  his  land  sub- 
ject to  taxation.  But  where  such  buildings  are 
not  exempt  from  taxation,  they  should  be  valued 
and  the  tax  charged  to  the  owner  of  the 'land. 

One  of  these  cases  was  an  appeal  by  the 
auditor  of  public  accounts  of  the  common- 
wealth of  Virginia  from  a  judgment  of  the 
circuit  court  of  Chesterfield  county,  revers- 
ing a  judgment  of  the  county  court,  upon 
the  application  of  Andrews,  Ordway  & 
Green,  to  have  repaid  to  them  taxes  which 
had  been  assessed  upon  the  buildings  located 
upon  lands  owned  by  them,  which  buildings 
were  the  property  of  the  United  States  govern- 
ment, and  to  have  the  same  exempted  from 
taxation.  The  other  case  was  an  application  to 
the  court  of  appeals  for  a  writ  of  man- 

116  damus  to  the  "^auditor  to  require  him 
to  repay  the  said  taxes.    The  case   is 

stated  by  Judge  Christian  in  his  opinion. 

F,  W.  Christian,  for  the  petitioners. 
The  Attorney  General,  for  the  auditor. 

Christian,  J.  This  case  is  before  us  upon  a 
writ  of  error  to  a  judgment  of  the  circuit  court 
of  Chesterfield  county.  The  controversy  arose 
out  of  a  motion  made  by  Andrews,  Ordway 
&  Green  before  the  county  court  of  Ches- 
terfield for  redress  against  an  alleged  erro- 
neous assessment  of  taxes.  The  county 
court  held  the  assessment  against  them  law- 
ful; but  on  appeal  to  the  circuit  court  the 
judgment  of  the  county  court  was  reversed, 
and  the  appellants  were  relieved  from  the 
erroneous  assessment  complained  of;  and  it 
was  to  this  judgment,  reversing  the  judg- 


Brectlnv  Bniidlnvs  on  Anotlier's  Lnnd — 
Effect  of  Aarreement. — See  Shelton  v.  Fiddin,  ZI 
Gratt.  727-743  and  note,  affirming  the  decision  of  the 
principal  case  that  where  a  building  is  erected  by 
one  man  upon  the  land  of  another,  by  his  permission, 
with  the  right  to  remove  it  retained,  it  does  not 
become  a  part  of  the  realty  but  continues  to  be  a 
personal  chattel  and  the  property^f  the  pejson  who 

erected  it.  _ 
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ment  of  the  county  court,  that  a  writ  of  er- 
ror was  awarded  by  one  of  the  judges  of 
this  court. 

The  question  we  have  to  determine  arises 
upon  the  certificate  of  facts  made  by  the 
ccurt  below,  which  certificate  is  as  follows: 

In  the  matters  of  the  motion  of  Andrews, 
Ordway  &  Green  for  redress  against  an  er- 
roneous assessment,  the  court  doth  certify 
that  the  following  facts  were  proven: 

That  R.  S.  Andrews,  Albert  Ordway  and 
S.  S.  Green  owned  a  tract  of  land  lying  op- 
pcsite  Rocketts,  Richmond,  in  Manchester 
Township,  Chesterfield  county,  Virginia,  con- 
taining twenty-one  and  three  hundred  and 
seventy-nine  thousandths  acres;  that  the 
said  land  and  buildings  thereon  are  assessed 
on  the  land  book  for  1873  at  $29,050, 
117  and  the  whole  thereof  *charged  to  An- 
drews, Ordway  &  Green;  that  the  sum 
included  in  said  assessment  on  account  of 
buildings  is  $27,500;  that  of  the  said  build- 
ings only  one-sixth  in  value  belongs  to  An- 
drews, Ordway  &  Green;  that  the  rest  of 
the  buildings,  amounting  in  value  to  five- 
sixths  of  the  whole,  were  erected  by  the 
United  States  with  the  consent  of  Andrews, 
Ordway  &  Green,  with  the  understanding 
that  the  said  buildings  were  rentovable  by 
the  United  States.  The  said  buildings  were 
paid  for  entirely  by  the  United  States,  and 
are  the  property  of  the  United  States;  they 
are  used  by  the  operatives  and  employees  of 
the  United  States  in  dressing  the  granite  to 
be  used  in  the  erection  of  certain  public 
buildings  in  Washington,  District  of  Colum- 
bia, for  the  use  and  accommodation  of  the 
state,  war  and  navy  dq)artments  of  the  United 
States  government.  That  the  said  Andrews, 
Ordway  &  Green  have  not  received  and  do. 
not  receive  any  compensation  in  any  form 
for  the  use  of  their  land  in  the  erection  of  the 


to  be  removed  at  the  pleasure  of  the  gov- 
ernment. 

Under  that  contract  they  (the  buildings) 
were  not  the  property  of  the  owner  of  the 
soil,  and  were  no  part  of  the  real  estate. 

It  is  a  principle  firmly  settled  by  numer- 
ous decisions,  that  where  a  building  is 
erected  by  one  man,  upon  the  land  of  another, 
by  his  permission,  upon  an  agreement  or  un- 
derstanding that  it  may  be  removed  at^  the 
pleasure  of  the  builder,  it  does  not  become  a 
part  of  the  real  estate,  but  continues  to  be  a 
personal  chattel  and  the  property  of  the  per- 
son who  erected  it.  1  Wash,  on  Real  Prop, 
p.  3,  §  4;  Osgood  v.  Howard,  6  Greenl.  452; 
Smith  &c.  V.  Benson  &c.,  1  Hill's  R.  176; 
Wills  V.  Bannister,  4  Mass.  R.  514;  Doty  v. 
Gorham,  5  Pick.  R.  487;  Marcy  v.  Darling,  8 
Pick.  R.  282 ;  Rogers  v.  Woodbury,  15  Pick.  R. 
156 ;  Wall  v.  Hinds,  4  Gray  R.  256 ;  Barnes  v. 
Barnes,  6  Vermont  R.  388;  Dulois  v.  Kelly, 
10  Barb.  R.  496,  and  Dame  v.  Dame,  38  New 
H.  R.  429,  and  cases  there  cited,  where  the 
whole  subject  is  elaborately  discussed  and 
numerous  decisions  of  many  states  in  the 
Union  are  collated. 

From  these  decisions  it  is  clear  that  the 
mere  fact  that  these  buildings  were  erected 
upon  the  lands  of  the  defendants  in  error  by 
their  permission  did  not  constitute  them  a 
part  of  the  realty,  but  they  were  the 
119  *personal  property  of  the  United 
States  government,  to  be  removed  at 
its  pleasure  under  its  contract  with  the  de- 
fendants in  error. 

Being,  then,  the  property  of  the  United 
States,  is  it  liable  to  be  taxed  by  the  state? 
This  is  the  question  we  have  to  determine. 
It  has  been  argued  here  on  both  sides  with 
signal  ability  and  learning.  In  my  view  of 
the  case,  however,  much  of  the  learned  and 
eloquent  argument  of  the  attorney  general 


said  buildings  by  the  United  States;  that  for  was  directed  to  a  question  that  does  not 
the  superintendence  of  the  work  done  in  said  '  arise  in  this  case.  He  treated  the  property 
buildings  the  said  Andrews,  Ordway  &  Green  !  taxed  as  real  estate,  and  protested  against 


receive  a  certain  percentage  under  contract 
that  the  taxes  assessed  on  the  said  land  and 
all  the  buildings,  which  land  and  buildings 
are  valued  at  $29,650,  are  as  follows: 

State  tax    : $148  25 

School    tax    44  48 

County  levy    : 44  48 

Township  levy   59  30 

Expenses  of  collection    11  86 


Making  a  total   $308  37 

While  the  amount  involved  in  this  case  is 
insignificant,  the  question  we  have  to 
118  determine  is  of  the  *gravest  impor- 
tance, because  it  involves  the  respec- 
tive rights  and  powers  of  the  state  and  the 
Federal  government,  with  respect  to  the 
highest  prerogative  of  sovereignty — the 
power  of  taxation. 

First,  I  have  to  remark  that  it  must  be 
taken  upon  the  certificate  of  facts  in  the  rec- 
ord as  a  concessum  in  the  case  that  five-sixths 
of  the  buildings  erected  on  the  lands  of  An- 
drews, Ordway  &  Green  were  the  property  of 
the  United  States,  erected  by  that  government 
for  a  legitimate  purpose,  and  under  a  contract 

V  R,  28  Gratt— 4  49 


the  right  of  the  United  States  to  acquire  or 
control  in  any  manner  any  real  property 
within  the  jurisdiction  of  the  state,  except 
in  the  mode  pointed  out  in  the  constitution. 
Undoubtedly,  the  jurisdiction  of  the  state 
is  supreme  over  every  inch  of  her  territory, 
except  that  which  is  voluntarily  relinquished 
to  another  sovereignty.  Beyond  all  ques- 
tion, the  right  of  eminent  domain  is  in  the 
state,  and  not  in  the  United  States.  The 
United  States  can  acquire  ownership  of  the 
soil  within  the  territory  of  the  state  only 
with  the  consent  of  the  state. 

But  in  this  case  the  property  taxed  is  not 
land  but  personal  property;  and  questions  as 
to  eminent  domain  and  exclusive  jurisdic- 
tion need  not  be  considered. 

The  single  question  is  whether  this  per- 
sonal property  acquired  by  the  United  States 
for  the  purposes  set  forth  in  the  certificate 
of  facts,  is  a  proper  subject  of  taxation  by 
the  state.  It  is  certified  as  part  of  the  facts 
proved  in  the  court  below,  that  "the  said 
buildings  were  paid  for  entirely  by  the 
United  States  and  are  the  property  of  the 
United  States,  and  are  used  by  the  opera- 
tives and  employees  of  the  United  Sllitis  in 
Digitized  by  VjOOy  1-^ 
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dressing  granite  to  be  used  in  the  erection  of 
certain  public  buildings  in  Washington 
120  for  the  use  and  accommodation  *of 
the  state,  war  and  navy  departments 
of  the  United  States  government."  Can 
such  property  used  for  such  purposes  be  a 
legitimate  subject  of  state  taxation. 

Taxation  is  an  incident  of  sovereignty, 
and  is  co-extensive  with  that  to  which  it  is 
incident.  All  subjects  over  which  the  sov- 
ereign power  of  the  state  extends  are  ob- 
jects of  taxation;  but  those  over  which  it 
does  not  extend  are  upon  the  soundest  prin- 
ciples, exempt  from  taxation.  This  proposition 
nisiy  almost   be   pronounced   self-evident. 

In  omr  complex  system  of  government  the 
pow«r  of  taxation  is  concurrent  in  the  state 
and  federal  governmeats.  These  two  gov- 
ernments operate  on  the  same  people  and 
over  the  same  territory.  The  powers  of 
sovereignty  are  divided  between  the  gov- 
ernment of  the  Union  and  those  of  the 
states;  and  although  both  exist  within  the 
same  territorial  limits  th«|r  are  separate  and 
distinct  sovereignties,  acting  separately  and  in- 
dependent of  each  other  within  their  respec- 
tive spheres.  Each  withoi  its  appropriate 
sphere  is  supreme.  They  are  each  sovereign 
with   respect  to   the  objects   committed  to   it. 


paring  granite  for  the  erection  of  a  grand 
public  building  in  the  city  of  Washington 
for  the  accommodation  of  the  navy,  war  and 
state  departments.  The  property  thus 
owned  and  used  is  not  the  property  of  a  con- 
tractor of  that  government,  but  of  the  gov- 
ernment itself,  and  is  used  by  its  employees 
and  agents. 

Now  the  power  to  "erect  needful  public 
buildings"  is  one  of  the  powers  expressly 
granted  in  the  constitution,  and  even  if  it 
had  not  been  expressly  granted,  it  would 
have  been  conferred  by  necessary  implica- 
tion; for  the  very  establishment  of  the  gov- 
ernment carried  with  it  the  necessity 
122  of  the  power  to  erect '  *public  build- 
ings in  which  to  carry  on  its  great  and 
varied  affairs  in  its  different  departments. 

The  power  to  "erect  needful  buildings" 
necessarily  carries  with  it  the  power  to  use 
the  proper  means  to  erect  such  buildings. 
This  cannot  be  done  without  materials, 
without  tools,  without  machinery,  without 
engineering  often.  Expensive  and  elaborate 
buildings  cannot  be  spoken  into  existence 
or  raised  by  magic.  Property  in  varied  forms 
must  be  employed  in  providing  material,  in 
dressing  it  into  shape  and  form,  in  trans- 
porting if  and  placing  it  in  its  appropriate 


but  neither  sovereign  with  respect  to  the  ob-  i  place.  And  all  this  must  be  done  often,  and 
jects  committed  to  the  oilier.  It  is  true  the  j  generally  within  the  territorial  limits  of  the 
government  of  the  United  States  is  one  of  Hm-  I  states. 

ited  and  carefully  guarded  powers.  It  must  be  j  Suppose  the  necessary  materials  cannot 
now  taken  as  ati  established  rule  of  con-  |  be  obtained  within  the  ten  square  mile* 
struction  of  the  constitution  of  the  United    comprising  the  district  of  Columbia    or  from 


States,  that  the  sovereign  powers  vested  in 
the  state  governments  by  their  respective 
constitutions  remained  unaltered  and  unim- 
paired except  so  far  as  they  were  granted 
to  the  government  of  the  United  States. 
That  tbe  intention  of  the  fraraers  of  the 
constitution  in  this  respect  might  not  be 
misunderstood,  this  rule  of  interpretation 
was  expressly  declared  in  the  tenth 
121  artide  of  the  *amendinents:  "The  pow- 
ers not  delegated  to  the  United  States 
are  reserved  to  the  states  respectively  or  to 
the  people." 

The  government  of  the  United  States 
therefore  can  claim  no  powers  which  are 
not  granted  to  it  by  the  constitution,  and 
the  powers  actually  granted  must  be  such  as 
are  expressly  given,  or  given  by  necessary 
implication.  But  while  a  government  of 
limited  powers,  yet  within  the  sphere  of  its 
granted  powers,  and  in  the  exercise  of  all 
these  means,  and  the  employment  of  all 
those  agencies  and  instrumentalities  "neces- 
sary and  proper  for  carrying  into  execution" 
its  granted  powers,  the  government  of  the 
United  States  is  as  supreme  and  independ- 
ent as  the  states  which  created  it.  McCul- 
loch  v.  Siate  of  Mar\land,  4  Wheat.  R.  316; 
Osborn  v.  U.  S.  Bank,  9  Wheat  R.  738 ;  West- 
ern V.  City  of  Charleston,  2  Pet.  R  449 ;  Bank 
of  Commerce  v.  Netv  York  City,  2  Black  U.  S. 
R.  620;  Bank  Tax  Case,  2  Wall.  U.  S.  R.  200; 
Kent's  Com.   445-431,   (marg.). 

Let  us  now  apply  these  principles  t©  the 
case  before  us.  The  property  proposed  to 
be  taxed  is  owned  by  th^*  United  Stntes  gov- 
ernment, and  used  by  that  government  in  pre- 
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any  other  real  estate  over  which  the  United 
States  holds  exclusive  jurisdiction  and  owner- 
ship. What  then?  May  not  the  government 
acquire  by  purchase  the  necessary  materials  in 
one  of  the  states;  and  if  so  acquired,  may  it 
not,  must  it  not,  have  the  right  without  hin- 
drance or  restriction  to  prepare  those  materials 
by  the  use  of  all  the  machinery  and  all  the  ap- 
pliances necessary  to  that  end?  If  tempo- 
rary buildings  are  necessary,  may  it  not  put 
up  such  buildings  under  contract  with  the 
owner  of  the  soil?  If  engines  and  machin- 
ery and  teams  and  wagons  and  other  ap- 
pliances and  property  are  necessary,  can  this 
property  be  taxed  when  used  for  this  legiti- 
mate purpose?  I  think  not.  The  power  to 
tax  carries  with  it  the  power  to  destroy.  If 
the  right  to  impose  the  tax  exists  at  all,  it 
IS  a  right  which  in  its  nature  acknowledges 
no  limits.  It  may  be  carried  to  any  extent 
within  the  jurisdiction  of  the  state  or  cor- 
poration which  imposes  it,  which  the  mere 

will  of  such  state  or  corporation  may 
123    prescribe.   The  consequence  *would  be, 

that  the  states  might  deprive  the  gen- 
eral government  of  the  exercise  of  powers 
essential  to  its  very  existence. 

Can  any  thing  be  more  dangerous  or  more 
injurious  than  the  admission  of  a  principle 
which  authorizes  every  state  and  every  cor- 
poration in  the  Union  which  possesses  the 
right  of  taxation,  to  burthen  at  their  dis- 
cretion the  exercise  of  the  granted  powers 
of  the  general  government,  or  those  which 
are  necessary  and  proper  to  carry  such 
granted  powers  into  execution.  Within  this 
domain    the    supgenfii^y    of    that    government 
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cannot  be  questioned;  and  in  the  exercise  of 
its  legitimate  powers,  it  must  be  left  free  and 
unembarrassed  by  any  conflicting  authority. 
The  power  of  a  state  cannot  rightfully  be  so 
exercised  as  to  impede  or  obstruct  the  free 
course  of  those  measures  which  the  govern- 
ment of  the  United  States  may  rightfully  adopt. 
In  McCulloch  v.  The  State  of  Maryland 
(supra)  y  this  question  was  discussed  in  all  its 
relations  by  the  most  distinguished  counsel  of 
that  day  of  great  men;  Daniel  Webster,  Wil- 
liam Pinckncy,  Wm.  Wirt,  Luther  Martin 
and  Walter  Jones  being  among  the  coun- 
sel   who   argued    the    case.    Chief   Justice 
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be  impaired  and  its  very  existence  threat- 
ened. 
125  *I   have  already  said  that  the  prin- 

ciples settled  in  McCullough  v.  State  of 
Maryland  have  never  been  departed  from,  but: 
acted  upon  by  the  supreme  court  of  the 
United  States  for  more  than  half  a  cen- 
tury, from  1819  down  to  the  present  day. 
In  several  recent  decisions  the  same  doc- 
trines have  been  re-affirmed.  See  Bank  of 
Commerce  v.  New  York  City,  2  Black's  R 
620;  Bank  Tax  Case,  2  Wall.  U.  S.  R.  200. 

In  these  cases  it  was  held  that  that  portion 
of  Its  capital  which  a  bank  has  invested  in 


Marshall  delivered  the  opinion  of  the  court,  i  the  stocks,  bonds  or  other  securities  of  the 
That  opinion  stands  to-day,  as  it  will  stand  j  United  States,  is  not  liable  to  taxation  by 
ir^r  all   tiiriP    ac  a   Tnnniimi»«t  to  his  wisdom    a    State.     Thfs    IS   upou    the    principle    that 


for  all  time,  as  a  monument  to 
and  learning,  and  among  the  great  emana 
tions  of  that  luminous  intellect  which  made 
clear  and  certain  every  (question  which  it 
took  in  its  grasp.  The  principles  established  by 
that  opinion  have  been  recognized  and  fol- 
lowed ever  since.  I  give  his  own  interpreta- 
tion of  that  opinion,  given  ten  jpcars  after- 
wards, to  show  its  application  to  the  case 
before  us.  In  Weston  v.  The  City  Council  of 
Charleston,  2  Pet.  R.  449,  467,  he  says,  refer- 
ring to  the  case  of  McCulloch  v.  State  of 
Maryland,  "It  was  discussed  at  the  bar 
124  in  *all  its  relations,  and  examined  by 
the  court  with  its  utmost  attention. 
We  will  not  repeat  the  reasoning  that  con- 
ducted us  to  the  conclusion  thus  formed; 
but  that  conclusion  was,  that  all  subjects 
over  which  the  sovereign  power  of  -the  state 
extends  are  objects  of  taxation;  but  those 
over  which  it  does  not  extend  are,  upon  the 
soundest  principles,  exempt  from  taxation. 
The  sovereignty  of  a  state  extends  to  every- 
thing which  exists  by  its  own  authority  or 
is  introduced  by  its  permission;  but  not  to 
those  means  which  are  employed  to  carry  into 
execution  powers  conferred  by  the  people  of 
the  United  States.  The  attempt  to  use  the 
power  of  taxation  on  the  means  employed  by 
the  government  of  the  Union  in  pursuance  of 
the  constitution  is  itself  an  abuse,  because  it 
is  the  usurpation  of  a  power  which  the  people 
of  a  single  state  cannot  give.  The  states  have 
no  power,  by  taxation  or  otherwise,  to  re- 
tard, impede,  burthen,  or  in  any  manner 
control  the  operation  of  constitutional  laws 
to  carry  into  execution  the  powers  vested 
in  the  general  government." 

The  case  before  us  seems  to  me  to  come 
within  the  letter  and  spirit  of  the  principles 
here  announced. 

Property  is  certainly  one  of  the  means,  or 
agencies,  or  instrumentalities,  or  whatever 
you  may  call  it,  "necessary  to  carry  into  ex- 
ecution" the  powers  expressly  granted  in 
the  constitution,  to  erect  "all  needful  build- 
ings." The  government  of  the  United  States 
must  of  necessity  hold  property  within  the 
states  as  a  means  of  exercising  its  high  and 
important  functions.  And  if  this  property 
can  be  taxed  by  the  state,  it  may  be  taxed 
out  of  existence;  and  thus  the  general  gov- 
ernment may  be  "retarded,  impeded  and 
burthened"  in  its  operations  to  such  an  ex- 
tent that  its  most  important  functions  may 


a    state.     This    is    __ ^.»...p,.    ..^, 

these  stocks  and  bonds  and  other  securities 
are  //j^  property  of  the  United  States,  used  as 
a  means  of  carrying  into  execution  its 
granted  powers"— necessary  and  proper  to 
carry  into  effect  the  great  fiscal  operations 
of  the  general  government.  My  mind  can 
comprehend  no  distinction  between  an  ex- 
emption of  such  property  as  this,  and  an 
exemption  of  the  property  proposed  to  be 
taxed  m  this  case.  If  the  power  to  establish 
National  Banks  is  within  the  granted  powers 
enumerated  m  the  constitution,  certainly  the 
power  to  erect  all  needful  buildings"  is  be 
yond  all  question  among  the  granted  powers  in 
express  terms;  and  if  the  property  used  in 
the  one  case  is  exempt  from  taxation  that 
used  in  the  other  must  be  also. 

The  establishment  and  enforcement  of 
the  principles  declared  by  Chief  JusTica 
Marshall  in  the  cases  above  referred  to.  af» 
absolutely  necessary  to  the  harmonious  and 
efficient  operations  of  both  the  national  and 
state  governments.  They  apply  to  both  and 
must  govern  both  with  equal  force.  If  the 
state  government  may  tax  the  property,  the 
means,  the  appliances,  the  agencies  and  in- 
strumentalities used  in  carrving  on  its  mani- 
fold  and  varied  operations  within  that 
126  sphere  in  which  *it  is  supreme,  why  may 
not  the  national  government  tax  the 
property,  the  agencies  and  instrumentali- 
ties used  by  the  state  government  in  carry- 
ing on  Its  operations  within  that  sphere 
withm  which  tt  ts  supreme. 

If  such  usurpation  of  authority  can  be 
exercised  by  one,  why  may  it  not  be  exer- 
cised by  the  other?  In  both  it  would  be  a 
usurpation  and  abuse  of  authority. 

In  The  Collector  v.  Day,  11  Wall.  U  S  R 
113,  127,  Mr.  Justice  Nklson  delivering  the 
opinion  of  the  court,  uses  the  folbwing  forci- 
ble and  apt  words,  which  very  fitiv  apply  to 
the  point  we  are  now  considering.  It  was 
a  case  where  a  United  States  collector 
sought  to  impose  a  tax  upon  the  salary  of  a 
judicial  officer  of  a  state.  In  discussing  the 
question  as  to  the  power  of  the  Federal 
government  to  impose  such  a  tax,  he  says- 
"And  if  the  means  and  instrumentalities  em- 
ployed by  that  government  (the  U.  S.  gov't) 
to  carry  into  operation  the  powers  graated 
to  it.  are  necessarily  exempt  from  taxation 
by  the  states,  why  are  not  those  of  the 
states  depending  upon  their  reserved  paw- 
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ers  for   like   reasons   equally   exempt  from  i 
Federal  taxation.    Their  unimpaired  existence  j 
in  the  one  case  is  as  essential  as  in  the  other.  \ 
It  is  admitted  that  there  is  no  express  provi-  j 
sion  in  the  constitution  tfiat  prohibits  the  gen-  , 
eral  government  from  taxing  the  means  and 
instrumentalities  of  the  states ;   nor   is  there 
any   prohibiting   the    states    from    taxing   the  j 
means  and   instrumentalities  of  that  govern-  ; 
ment.   In  both  cases  the  exemption  rests  upon  i 
necessary  implication,  and  is  upheld  by  the 
great  law  of  self-preservation;  as  any  gov- 
ernment   whose    means    employed    in    con-! 
ducting  its  operations,  if  subject  to  the  con-  i 
trol    of   another   and    distinct    government,  | 
can  exist  only  at  the  mercy  of  that  govern-  | 
ment.    Of  what  avail  are  these  means,  ; 

127  if  another  power  may  *tax  them  at  dis- 
cretion?"   See   also     Dobbins  v.  Com- 
missioners of  Brie,  16  Pet.  R.  435. 

I  think  the  true  principle  sustained  by 
the  highest  authority,  by  the  constitution 
itself  and  by  its  most  eminent  expounders, 
is  that  hereinbefore  declared,  to  wit,  that  each 
government  is,  within  its  appropriate  sphere, 
supreme.  Each  is  sovereign  with  respect  to 
the  objects  committed  to  it.  Neither  ' 
•  is  sovereign  with  respect  to  the  objects  ; 
committed  to  the  other. 

If  this  cardinal  principle  of  the  constitu- 
tion be  kept  constantly  m  view  and  steadily 
upheld,  the  two  governments,  state  and  fed- 
eral, will  move,  each   in   its   own  orbit   of 
governmental   operations,   without   collision 
and  without  conflict  of  authority.    Each  be- 
ing separate  and  independent,  neither  inter- 
fering with  the  other  within  the  domain  of ' 
its  exclusive  sovereignty,  the  operations  of 
each  left  free  and  unembarrassed  from  re-  ; 
strictions  imposed  by  the  other,  the  whole 
complex  system  will  move  in  harmony  and 
peaceful  conjunction,  dispensing  to  all  the 
blessings    of   free   government   and   consti-  ! 
tutional  liberty.  ! 

There  is  but  one  other  point  I  deem  nec- 
essary to  notice.  It  was  insisted  by  the 
learned  attorney  general,  that  under  our 
system  for  the  assessments  and  collection 
of  taxes  prescribed  by  the  statute,  the  as- 
sessor is  directed  to  value  "the  land  with 
the  improvements  thereon;"  and  that  the 
state  will  look  to  the  value  of  the  land  only 
for  taxes  upon  the  value  of  both  land  and  im- 
provements. That  in  providing  for  the  public 
revenues,  the  state  cannot  take  notice  of  the 
private  contracts  of  parties  which  fixes  the 
title  of  the  land  in  one  person  and  the  build- 
ings erected  thereon  in  another,  but  that 
the  owner  of  the  land  must,  for  the  purposes 
of  taxation,  be  regarded  as  the  owner  of  the 
buildings  also.    This  view,  in  its  gcn- 

128  eral   application   *is   certainly    correct. 
Undoubtedly  where  the  buildings  erected 

on  the  land  are  themselves  the  subject  of  taxa- 
tion, the  state  will  take  no  notice  of  private 
contracts  which  sever  the  ownership  of  the 
land  from  that  of  the  buildings;  and  will 
hold  the  owner  of  the  land  responsible  for 
the  taxes  on  both.  But  suppose  the  build- 
ings are  exempt  from  taxation, — how  then? 


Suppose  a  church  or  parsonage,  or  other 
building  used  for  charitable  purposes,  is 
erected  on  land  with  the  permission  of  the 
owner,  he  retaining  the  title  to  the  soil  on 
which  it  stands;  can  the  owner  of  the  land 
be  taxed  for  the  value  of  such  buildings? 
Certainly  not.  If  authority  is  wanting  for 
so  self-evident  a  proposition,  I  refer  to  the 
cases  cited  by  the  learned  counsel  for  the 
defendants  in  error.  Parker  v.  Redfield,  10 
Conn.  R.  490;  Lefevre  v.  Mayor  &c.  of  De- 
troit, 2  Mich.  R.  586*  which  are  express  au- 
thorities on  this  point.  But  it  is  said  that 
churches  and  like  buildings  are  exempt  from 
taxation  by  express  statute.  So  they  are. 
And  the  buildings  erected  by  the  United 
States,  owned  by  that  government,  and  used 
for  the  lawful  purpose  of  carrying  into  ex- 
ecution its  granted  .powers,  are  also  ex- 
empt from  taxation — not  by  express  statute 
it  is  true,  but  by  laws  as  potent  and  ob- 
ligatory as  if  they  were  written  on  the  stat- 
ute books  of  every  state  in  the  Union. 

But  it  is  said  it  is  inconvenient  to  the 
state  government  to  make  separate  assess- 
ments of  the  lands  from  the  improvements, 
and  that  the  assessor  cannot  be  expected  to 
determine  complicated  questions  arising  be- 
tween  such   separate   ownership. 

If  the  argument  ab  inconvenienti  can  be 
used  in  a  case  affecting  such  great  rights  it 
has  no  force  here.  Separate  assessments 
are  often  made,  and  required  to  be  made,  by 
th^  statute.  When  one  party  owns  the 
129  *surface,  and  another  party  the  minerals 
beneath  the  surface,  the  assessment  is 
made  separately.  So  in  some  cases  where  ma- 
chinery is  used  for  certain  kinds  of  manu- 
factures, the  machinery  and  buildings  are  as- 
sessed to  one  owner,  and  the  land  on  which 
it  is  erected  to  another.  Code,  ch.  33,  §  30, 
43.  Complicated  questions  of  title,  or  rights 
arising  under  contracts  of  the  parties,  are 
not  left  to  the  determination  of  the  asses- 
sor. Any  party  may  apply  in  any  case  to 
the  county  court  to  correct  an  erroneous 
assessment.  That  is  the  tribunal,  and  not 
the  assessor,  which  is  to  determine  all  such 
questions. 

Upon  the  whole,  I  am  of  opinion  that  the 
buildings  upon  which  the  tax  is  imposed  in 
this  case,  being  the  property  of  the  United 
States  employed  and  used  to  carry  into  ex- 
ecution granted  powers  under  the  constitu- 
tion of  the  United  States,  is  not  subject  to 
taxation  by  the  state.  I  am  therefore  for 
confirming  the  judgment  of  the  circuit 
court  of  Chesterfield,  and  for  awarding  a 
peremptory  mandamus,  requiring  the  auditor 
of  public  accounts  to  refund  to  the  plain- 
tiffs the  amount  of  taxes  erroneously  as- 
sessed and  paid  by  them. 

Staples  and  Burks,  Js.,  concurred  in  the 
opinion  of  Christian,  J. 

MoNcuRE,  P.,  and  Anderson,  J.,  dissented. 

Judgment  of  the  circuit  court  affirmed 
and  peremptory  mandamus  issued. 
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130  '^Royall  v.  Thomas. 

[26   Am.    Rep.    335.] 
January   Term,    1877,    Richmond. 

^vo    TV«rrantc» — Prior     Determination     of  j 

Rlylit.* — Under    the    constitution    and    statute    of  ' 
Virginia,   a  party  who  has  aided  and  assisted  in  a  | 
duel   fought  with   deadly  weapons  may  be   removed  < 
from   office  by  a    proceeding   by   quo   warranto,   or, 
if  that  writ  be   not  in   use,   by  information   in   the 
nature  of  a  quo  warranto,  though  he  has  not  been 
convicted   of   the  offence   in   any   criminal   prosecu- 
tion against  him. 

This  was  a  writ  of  quo  warranto  sued  out 
by  George  W.  Thomas,  the  attorney  for  the  , 
commonwealth  of  Henrico  county,  against 
William  L.  Royall,  to  shew  why  he  should  not 
be  removed  from  the  office  of  notary  pub- 
lic in  said  county  by  reason  of  his  having 
been  aiding  and  assisting  in  fighting  a  duel. 
Royall  in  his  answer,  without  denying  that 
he  had  been  so  engaged  in  a  duel,  placed 
his  defence  to  the  suit  on  the  ground,  that 
he  had  not  been  convicted  by  any  criminal 
proceeding  ag[ainst  him  of  having  been  aid- 
ing and  assisting  in  fighting  a  duel.  To  this 
defence  the  attorney  for  the  commonwealth 
demurred;  and  the  court  sustained  the  de- 
murrer and  rendered  a  judgment  of  amotion 
from  office  against  him.  Royall  thereupon 
applied  to  this  court  for  a  writ  of  error; 
which  was  awarded. 

Royall,  for  the  appellant. 

The  Attorney  General,  for  the  appellee. 

Staples,  J.,   delivered    the   opinion   of   the 
court. 

131  *The  commonwealth's  attorney  for 
the  county  of  Henrico  sued  out  a  writ 

of  quo  warranto  against  William  L.  Royall, 
alleging  that  the  latter  was  disqualified  to 
hold  office  under  the  government  of  Vir- 
ginia by  reason  of  his  having  been  engaged 
as  a  second  in  a  duel  fought  in  that  county 
in  the  year  1873.  The  defendant  did  not  in 
express  terms  deny  the  charge;  but  he 
averred  that  he  had  never  been  convicted  of 
being  engaged  in  a  duel.  To  this  answer  the 
commonwealth  demurred;  and  the  demurrer 
was  sustained  by  the  circuit  court.  The  de- 
fendant not  desiring  to  put  in  any  further 
answeh  judgment  was  rendered  against  him 
of  amotion  from  his  office.  To  that  judg- 
ment he  obtained  a  writ  of  error  from  one 
of  the  judges  of  this  court.  The  ground 
taken  by  the  defendant  is.  that  the  provi- 
sion in  the  Virginia  constitution  upon  the 
subject  of  dueling  is  not  self-executing,  and 

*Q,ao  IVarranto— Prior  Determination  of 

Riirlftt. — Upon  the  proposition,  that  when  the  court 
has  jurisdiction  in  quo  warranto  proceedings  it  may 
oust  an  incumbent  from  office  although  the  question 
of  the  right  or  of  the  forfeiture  has  never  before 
been  presented  to  any  court  for  judicial  determina- 
tion, sec  generally,  17  Enc.  PI.  &  Pr.  400.  That  the 
writ  of  quo  warranto  is  still  in  use  in  this  state,  see 
the  Bland  and  Giles  County  Judge  Case,  33  Gratt.  443; 
and  that  judgment  on  writ  of  quo  warranto  is  conclu- 
snr«.  see  Shumate  y.  Supervisors,  84  Va.  574,  citing 
the  priadiiaJ  case  and  Ho'vi«-on  v.  Weeden,  77  Va.  704. 


that  a  conviction  founded  upon  indictment 
and  trial,  according  to  the  forms  of  the 
criminal  law,  is  necessary  before  the  dis- 
qualification for  office  attaches  under  the 
government  of  the  state. 

The  principal  authority  relied  on  in  sup- 
port of  this  position  is  the  case  of  the  Com- 
monwealth V.  Jones,  decided  by  the  supreme 
court  of  Kentucky,  and  reported  in  14  Am. 
Law  Reg.,  N.  S.,  374,  and  also  in  10  Bush  725. 

It  was  there  held  that  the  clause  in  the  Ken- 
tucky constitution  imposing  the  disqualifi- 
cation for  office  for  the  offence  of  dueling 
is  not  self-executing,  except  so  far  as  it 
prevents  those  who  cannot  or  will  not  take 
the  requisite  oath  from  entering  upon  of- 
fice. A  citizen  willing,  however,  to  take 
such  oath  cannot  be  proceeded  against  for 
usurpation  of  such  office  until  he  has  been 
first  indicted,  tried  and  convicted  of  the  dis- 
qualifying offence.  This  case  seems  to 
138  be  a  strong  ♦authority  for  the  defend- 
ant; but  it  will  be  found  oh  examina- 
tion, that  much  of  the  reasoning  of  the 
court  turns  upon  the  peculiar  phraseology 
of  the  Kentucky  constitution,  in  which  it 
is  declared  that  the  offender  "shall  be  de- 
prived of  the  right  to  hold  any  office,  post  or 
trust  under  the  authority  of  the  state."  The 
court  agreed,  that  if  instead  of  the  words 
"shall  be  deprived."  the  phrase  "shall  not 
b^  eligible"  had  been  used,  some  of  the 
difficulties  attending  the  argument  to  show 
the  provision  is  self-executing  would  have 
been  obviated. 

In  the  case  of  Cochran  v.  Jones,  involving 
the  same  question,  "the  board,  for  the  deter- 
mination of  contested  elections"  arrived  at  a 
very  different  conclusion  upon  the  same 
clause  of  the  Kentucky  constitution,  hold- 
ing that  the  political  disability  resulted 
from  the  commission  of  the  offence,  and  is  in 
nowise  dependent  upon  a  previous  criminal 
conviction.  This  board  consists  of  the  gov- 
ernor of  the  state,  the  secretary  of  the 
state,  the  attorney  general,  the  state  treas- 
urer, and  the  auditor  general.  See  14  Am. 
L.  Reg.,  N.  S..  page  222.  In  the  previous 
case  of  Morgan  v.  Vance,  4  Bush  330,  the 
supreme  court  of  that  state  held,  that  "so 
far  as  the  constitution  prescribes  disquali- 
fication upon  acts  and  not  upon  judgment 
of  conviction,  the  constitution,  as  the  su- 
preme law  of  the  land,  executes  itself  with- 
out any  extraneous  aid  by  way  of  legisla- 
tion; nor  can  its  requirements  be  defeated.'* 
It  will  thus  be  seen  that  even  in  Kentucky 
there  is  such  conflict  of  opinion  in  respect 
to  the  true  interpretation  of  the  constitu- 
tional provision  in  question  as  deprives  the 
decision  relied  on  by  the  defendant  of  the 
weight  of  being  considered  even  persuasive 
authority. 

The  provision  in  the  Virginia  con- 
133  stitution  is  as  follows:  ♦"No  person 
who,  while  a  citizen  of  this  state,  has 
since  the  adoption  of  this  constitution 
fought  a  duel  with  a  deadly  weapon,  sent  or 
accepted  a  challenge  to  fi?ht  a  duel  with  a 
deadly  weapon,  either  within  or  beyond  the 
boundaries  of  this  state,  or  knowiugly  con- 
veyed a  challenge,  or  aided  or  assisted  in  any 
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manner  in  fighting  a  duel,  shall  be  allowed  to 
vote  or  hold  any  office  of  honor,  profit,  or 
trust,  under  this  constitution,"  It  has  been 
made  a  question  whether  this  provision  is 
prospective  in  its  operation.  There  is,  how- 
ever, no  solid  ground  for  controversy  on  this 
point.  The  words  might  perhaps  have  been 
more  aptly  chosen,  but  they  dearly  mean  to 
declare,  that  any  person  who  after  the  adop- 
tion of  the  constitution  engaged  in  a  duel  as  j 
principal  or  second,  should  be  subject  to  the 
disability  in  that  section  mentioned.  However 
this  may  be,  the  legislature  at  its  session  of 
1869  '70  passed  an  act  carrying  out  the  provi- 
sion of  the  constitution,  substantially  re-enact- 
ing that  provision,  giving  it  a  prospective  op- 
eration, and  emphatically  declaring  that  no 
person  offending  against  the  act  "shall  be  cap- 
able of  being  elected,  or  appointed  to,  or  of 
holding  any  office  of  honor  or  profit  under  the 
commonwealth."  It  will  be  perceived  that  the 
language,  both  of  our  constitution  and  of  our 
statutes  is  very  different  from  that  of  the 
Kentucky  constitution.  In  our  case,  if  the 
constitutional  provision  required  any  aid 
from  extraneous  legislation,  it  has  been 
given  by  the  statute  already  cited.  It  is 
also  perfectly  apparent  that  the  framers  of 
the  constitution,  and  of  the  statute,  de- 
signed that  the  disability  to  hold  office 
should  attach  upon  the  commission  of 
the  offence,  and  not  upon  judgment  of  convic- 
tion. In  the  clause  next  preceding  the  one  al- 
ready quoted,  the  constitution  in  enumerating 
the  persons  disqualified  by  reason  of  cer- 
184  tain  offences,  specifies  *"pcrsons  con- 
victed of  bribery  in  any  election,  embez- 
zlement of  public  funds,  treason  or  felony." 
It  is  also  provided  elsewhere  that  persons  con- 
victed of  perjury  or  subordination  of  perjury 
shall  be  incapable  of  holding  office. 

In  'the  class  of  infamous  and  degrading 
offences,  it  would  seem  a  conviction  is  re- 
quired as  a  prerequisite  to  the  political  dis- 
ability. But  with  the  respect  to  the  violation 
of  the  anti-dueling  law,  and  other  laws  which 
are  not  supposed  to  involve  so  great  a  degree 
of  moral  turpitude,  a  different  rule  is  estab- 
lished. If  in  this  latter  class  of  offences  it  had 
been  the  purpose  to  prescribe  a  conviction  as 
the  test  of  disqualification,  it  would  have  been 
easy  to  do  so  by  a  single  change  in  the  form 
of  the  expression.  If  we  recur  to  the  stat- 
ute of  1810,  and  to  the  subsequent  laws  on 
the  subject  of  dueling,  and  if  we  compare 
these  enactments  with  other  statutes  pre- 
scribing a  conviction  as  a  test  of  disqualifi- 
cation, the  conclusion  is  inevitable  that  the 
purpose  was  not  to  require  a  conviction  as  a 
test  of  disqualification  in  cases  of  dueling; 
but  to  leave  it  as  a  question  of  eligibility  to  the 
tribunals  clothed  with  authority  to  decide  con- 
tested elections  or  to  try  titles  to  offices. 

This  design  of  the  framers  of  our  law  is 
founded  upon  the  most  satisfactory  reasons, 
and  upon  considerations  of  the  soundest 
public  policy.  As  was  said  by  Judge  Bai.d- 
wiN  in  Mosely  v.  Moss,  6  Gratt.  5?i,  539, 
"Dueling  received  no  indulgence  whatever 
from  the  common  law,  which  treated  its 
conventional  and  its  chivalry  as  solemn 
mockeries,  and  its  violence  and  bloodshed 
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as    the    results    of    deliberate    malice.     But 

these    dertunciations    were    resisted    by    long 

cherished  prejudices  of  society,  which  appealed 

with  dreadful  success  to  some  of  the 

135  strongest  principles  of   human  *conduct 
— the  pride  of  character,  the  fear  of  hu- 
miliation,  and   the   love   of  distinction." 

It  is  said  by  a  learned  author,  that  in  the 
reign  of  George  the  Third  about  one  hun- 
dred and  seventy  duels  were  fought,  of 
which  not  less  than  seventy  resulted  fatally, 
but  in  no  instance  was  a  conviction  ever  ob- 
tained when  the  duel  was  fairly  fought  ac- 
cording to  the  terms  of  the  code  of  honor. 
The  British  parliament  passed  the  most  strin- 
gent laws  on  the  subject  in  aid  of  the  common 
law ;  but  they  were  wholly  ineffectual  to  arrest 
the  practice,  or  even  to  inoderate  its  excesses. 
The  defect  was  not  in  the  laws,  but  in  the  tri- 
bunals to  administer  them.  A  writer  of 
great  distinction  (Mr.  Starkie),  in  a  report 
made  to  parliament  on  the  subject,  said: 
"Experience  leads  to  the  conclusion  that 
the  practice  of  dueling  is  not  controllable 
by  merely  penal  laws."  Universal  observation 
confirms  the  truth  of  this  statement. 

Notwithstanding  the  severity  of  the  crimi- 
nal law,  the  juries  were  determined  to  acquit, 
and  their  verdicts  were  winked  at  by  the 
judges,  and  received  with  acclamations  by 
a  sympathizing  public.  It  is  recorded  of  a 
trial  which  occurred  in  1792  in  England,  the 
learned  judge  went  so  far  as  to  tell  the 
jury,  that  although  an  acquittal  might 
trench  upon  the  rigid  rules  of  law,  yet  the 
verdict  would  be  lovely  in  the  sight  of 
God.  Such  was  the  state  of  public  senti- 
ment and  administration  of  criminal  law  in 
England.  Deriving  our  customs,  laws,  lit 
erature  and  fashions  from  that  country,  it 
was  natural  we  should  imitate  them  iii  a 
practice  which,  according  to  prevalent  opinion, 
encouraged  forbearance,  generosity  of  senti- 
ment, and  manliness  of  conduct  in  society. 

The  long  series  of  our  judicial  annals  in 
Virginia  show  but  few  cases,  if  any,  of 

136  convictions  of  either  principal  *or  sec- 
onds,  especially  where   death    ensued. 

Universal  experience  has  demonstrated  the 
truth  of  the  observation  that  the  practice  of 
dueling  could  not  be  restrained  by  penal 
laws.  Fully  comprehending  the  difficulties 
of  the  situation,  the  legislature  of  l&lO  ad- 
dressed itself  to  the  subject.  The  preamble 
to  the  act  then  passed  (the  very  first  ever 
enacted  in  the  state)  commences:  "Whereas 
oper-ence  has  evinced  that  the  existing 
remedy  for  the  suppression  of  the  barbar- 
ous custom  of  dueling  is  inadequate  to  the 
purpose,  and  the  progress  and  consequences 
of  the  evil  have  become <so  destructive  as  to 
require  an  effort  on  the  part  of  the  legisla- 
ture to  arrest  a  vice,  the  result  of  ignorance 
and  barbar:Fm,  justified  neither  by  the  pre- 
cepts of  morality  nor  by  the  dictates  of 
icason;  for  remedy  whereof,  be  it  enacted:" 
The  first  section  then  announces  the  pen- 
alty of  death  by  hanging  upon  all  who  en- 
gage in  a  duel  resulting  in  death,  principals, 
seconds,  aiders  and  abettors. 

Ihe  second  section  imposes  the  disahilitv 
to  hold  office  upon  any  p^p^]\^^6\ng  or 
Digitized  by  ^ 
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accepting  a  challenge,  whatever  be  the  re- 
sult of  the  duel. 

And  the  third  section  prescribes  the  cx- 
puigylory  or  test  oath  to  be  takirn  by  'iny 
pffsor.  elected  or  appointed  to  any  office  or 
post  under  the  government  of  Virginia. 

A  slight  examination  of  these  provisions, 
and  of  the  causes  which  led  to  their  adop- 
tion, will  satisfy  every  one  that  the  design 
of  the  legislature  was  to  provide  a  two-fold 
remedy,  the  one  criminal,  and  the  other 
purely  civil  in  its  nature.  By  the  one,  the 
offender  was  punished  as  a  felon — by  the 
other,  he  was  excluded  from  every  position 
of  honor  or  profit  under  the  government  of 
Virginia.  These  two  remedies  had  no  nec- 
essary connection  one  with  the  other. 

187  *They  were  wholly  independent  of 
each  other.  The  first  section  pre- 
scribed the  punishment  of  death  for  homi- 
cide in  a  duel;  but  the  common  law  did  the 
same  thing;  and  we  know  how  powerless 
were  its  mandates  or  its  terms  to  check  the 
evil.  The  statute  standing  alone  would  have 
proved  equally  ineffectual.  The  very  se- 
verity of  its  punishment  would  have,  and 
indeed  has,  insured  its  defeat.  The  main  re- 
liance of  the  legislature  was  upon  the  sec- 
ond and  third  sections.  It  was  on  the  di- 
rect appeal  to  the  most  powerful  motives 
that  control  the  human  heart.  The  men 
most  likely  to  resort  to  the  duel  as  a  mode  of 
arbitrament  were  the  men  generally  most  am- 
bitious of  public  honors,  power  and  distinc- 
tion. These  men  would  fed  most  keenly  their 
entire  exclusion  from  every  hope  of  prefer- 
ment Many  of  these,  confronting  death  with- 
out a  tremor,  would  hesitate  long  before 
involving  themselves  and  friends  in  the  conse- 
quences of  a  perpetual  disability,  political,  ex- 
ecutive and  judicial.  Universal  observation 
teaches  that  the  love  of  place  and  power,  the 
ambitwn  to  serve  the  state,  to  connect  one's 
name  with  distinguished  public  services,  and  to 
attain  those  great  honors,  which  attract  the 
applause  of  the  world,  are  among  the  most 
powerful  motives  influencing  mankind.  It  was 
to  these  the  legislature  of   1810  appealed. 

In  Brooks  v.  Calloway,  12  Leigh  466,  Judge 
AuEN  said :  "The  effect  of  these  statutes  has 
been  most  beneficial;  the  practice  has  been 
repressed."  But  who  can  fail  to  see  how 
utterly  valueless  is  all  this  legislation  if  the 
disabilities  depend  upon  a  previous  crimi- 
nal conviction.  If  no  man  can  be  excluded 
from  ofiice  for  violating  the  constitution 
until  a  jury  can  be  found  to  convict,  and  a 
court  to  sentence  him  to  an  infamous  pun- 
ishment, the   statute   of   1810,   and   all 

188  the   ♦succeeding   laws   on   the   subject, 
are  the  merest  mockeries.    The  juries 

I'ave  heretofore  set  at  defiance  the  penal 
laws  relating  to  dueling,  is  it  supposed  they 
will  be  more  inclined  to  hang  offenders  by 
the  neck,  or  to  put  them  in  the  penitentiary, 
when  it  comes  to  be  understood  this  is  the 
only  way  to  exclude  them  from  office.  The 
legislature  has  repealed  the  test  oath.  Let 
the  courts  now  decide  that  the  disqualifica- 
tion for  office  cannot  attach  until  there  is  a 
conviction,  and  wc  shall  have  contributed 


something  at  least  to  the  revival  of  the  an- 
cient practice  of  dueling. 

But  let  us  see  where  the  argument  leads 
us.  If  a  man  kills  his  adversary  in  a  duel  it 
is  murder  in  all  concerned.  If  the  juries 
and  the  judges  obey  the  law  it  is  hanging 
by  the  neck,  or  at  the  least  confinement  in 
the  penitentiary.  Of  what  avail  is  our 
boasted  disability  applied  to  men  thus  sit- 
uated. This  is  the  necessary  result,  unless 
we  suppose  a  jury  can  be  found  to  convict 
just  enough  to  disqualify,  but  not  quite 
sufficient  seriously  to  discommode  the  of- 
fender. 

But  this  is  not  all.  All  of  us  understand 
the  great  difference  in  the  position  of  one 
when  on  trial  for  his  life  upon  a  charge  of 
murder  and  when  he  is  proceeded  against 
for  usurping  an  office.  Upon  the  trial  of  a 
criminal  cause,  if  a  reasonable  doubt  can  be 
raised  by  the  evidence,  or  by  the  ingenuity 
of  counsel,  that  doubt  is  decisive  for  an  ac- 
quittal. As  has  been  well  said,  "A  verdict 
of  not  guilty  means  no  more  than  that  the 
guilt  of  the  accused  has  not  been  demon- 
strated in  the  precise,  specific  and  narrow 
forms  prescribed  by  law."  Most  profes- 
sional men  are  familiar  with  the  trial  of  the 
Earl  of  Cardigan,  before  the  House  of 
Lords,  for  shooting  at  Capt.  Tuckett  in  a 
duel.  The  combat  took  place  near  a  mill, 
and  was  witnessed  by  the  miller,  his 
139  wife  and  daughter,  who  ♦were  on  the 
ground  a  few  minutes  after  the  oc- 
currence, and  conversed  with  the  parties. 
With  these  witnesses  the  attorney  general  of 
England  was  unable  to  obtain  a  conviction  be- 
cause he  could  not  prove  the  identity  of  the 
Captain  Tuckett  who  was  wounded  according 
to  his  description  in  the  indictment.  If  Lord 
Cardigan  had  been  proceeded  against  for 
usurping  an  office  under  the  Virginia  statutes, 
he  might  have  pleaded  as  the  defendant  has, 
that  he  was  never  convicted.  If  he  had  said 
he  was  never  engaged  in  a  duel,  the  contrary 
was  susceptible  of  the  clearest  proof.  And  this 
because  upon  the  trial  of  a  civil  cause  very 
different  rules  prevail.  In  the  latter  the 
courts  decide  according  to  the  preponder- 
ance of  evidence.  It  is  obvious,  therefore, 
in  many  instances,  an  incumbent  might  be 
ousted  from  an  office,  and  very  properly 
too,  upon  evidence  which  a  jury  would 
deem  insufficient  for  a  criminal  conviction. 

It  is  to  be  further  remembered  that  with 
respect  to  a  very  large  number  of  offices  in 
this  state,  their  terms  would  necessarily 
expire  before  a  conviction  can  be  obtained. 
If  the  offender  succeeds  in  getting  possession 
of  the  office,  the  commonwealth  is  bound  to 
submit  to  the  intrusion  until  she  can  institute 
proceedings  of  a  criminal  nature,  and  await 
until  the  tardy  steps  of  criminal  justice  have 
demonstrated  his  guilt. 

But  there  is  still  another  view  suggested 
to  the  court  by  a  distinguished  member  of 
this  bar.  Under  the  provision  of  our  con- 
stitution already  cited,  if  a  citizen  of  Vir- 
ginia goes  to  a  distant  state  and  there  en- 
gages in  a  duel,  he  is  thereby  disqualified  to 
hold  office  here,  although  he  left  the  state 
i  without    an    intention    of    fighting    a    duel. 
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How  is  his  disqualification  to  appear?    Cer- 
tainly not  by  a  conviction,  because  the  of- 
fence can  only  be  punished  here  crim- 

140  inally  when  the  ♦citizen  leaves  the  state 
for  the  purpose  of  the  duel.    The  state 

has  made  no  provision  to  punish  one  of  her 
citizens  who  without  previous  design  engages 
in  a  duel  beyond  her  borders ;  nor  could  she 
justly  or  legally  punish  offences  thus  com- 
mitted on  foreign  territory.  It  follows  in- 
evitably that  if  the  view  of  the  defendant  be 
correct,  this  part  of  the  provision  of  the 
constitution  is  a  nullity. 

These  considerations,  I  think,  are  quite 
sufficient  to  show  that  the  framers  of  our 
laws  could  never  have  designed  to  make  a 
criminal  conviction  in  this  class  of  offences 
necessary  to  the  ascertainment  of  the  civil 
and  political  disability.  Their  failure  to  do 
so,  as  we  perceive,  was  not  accidental,  but 
the  result  of  deliberate  purpose — a  deter- 
mination to  eradicate  an  evil  which  was  an- 
nually destroying  some  of  the  best  men  of 
the  state.  The  offices  are  made  for  the  ben- 
efit of  the  people.  It  is  competent  for  them 
to  prescribe  such  qualifications  as  they  see 
fit.  No  man  has  an  indefeasible  right  to  an 
office.  If  the  sovereign  power  of  the  state 
requires  a  conviction  in  one  case  as  the 
ground  of  disability,  and  dispenses  with  it 
in  another  case,  whatever  be  the  motive,  it 
furnishes  no  just  cause  of  complaint. 

Under  the  former  constitution  no  minis- 
ter of  any  religious  denomination  was  cap- 
able of  being  elected  a  member  of  the  leg- 
islature, and  no  foreign  born  citizen  was 
eligible  to  the  office  of  governor  of  the 
commonwealth.  Might  it  not  be  said,  with 
great  propriety,  that  this  was  in  effect  a 
punishment  of  a  large  and  respectable  class 
of  men  who  might  justly  complain  of  an  ar- 
bitrary exclusion?  But  no  one  can  ever  im- 
agine that  these  disqualifications,  or  whatever 
else  they  may  be  termed,  could  only  be  es- 
tablished by  some  judicial  proceeding  in- 

141  volving  a  trial  by  jury  ♦and  the  regular 
sentence  of  a  court  of  law.  What  rule  of 

law  or  of  the  constitution  is  there  beyond 
what  is  expressly  provided  requiring  the  ap- 
plication of  different  forms  and  rules  of  ev- 
idence to  establish  the  disqualification  in 
different  cases?  True,  dueling  is  punished 
also  as  a  criminal  offence.  But  in  the  case 
supposed  the  commonwealth  is  not  prose- 
cuting for  the  felony.  She  seeks  no  crimi- 
nal forfeiture  or  conviction.  The  civil  pro- 
ceeding is  simply  to  try  the  title  to  an  office, 
and  has  no  sort  of  connection  with  the  pun- 
ishment denounced  by  the  penal  law. 

The  constitution  provides  that  the  gov- 
ernor, lieutenant  governor,  judges,  and  all 
others  offending  against  the  state  by  mal- 
administration, corruption,  or  other  high 
crimes  and  misdemeanors,  may  be  im- 
peached before  the  senate  and  removed 
from  office.  Dueling  being  a  high  crime, 
especially  where  death  ensues,  is,  of  course, 
just  cause  of  removal.  If  the  accused  is 
convicted,  he  is  not  only  removed  from  of- 
fice, but  he  is  forever  disqualified  to  hold 
any  other  office  under  the  state.  Will  it  be 
contended  that  in  such  case  a  previous  con- 
viction is  essential  to  the  success  of  the  im- 


peachment. So  far  from  it,  the  very  clause 
in  question  provides  that  the  party  removed 
from  office  by  the  Senate  shall,  nevertlie- 
less,  be  subject  to  indictment,  trial,  judg- 
ment and  punishment,  according  to  law, 
thus  showing  a  judgment  of  ouster  may 
precede  the  trial  under  an  indictment.  If 
there  is  any  value  in  the  doctrine  as  la:d 
down  by  the  Kentucky  court,  it  would  be  in 
cases  oi  impeachment.  The  accused  is  pun- 
ished by  perpetual  disqualification,  without 
trial  by  jury,  and  by  a  body  of  men.  many 
of  whom  are  elected  without  any  reference 
whatever  to  judicial  capacity  and  attain- 
ment. And  the  present  constitution  goes  a 
step  further,   authorizing  the   remo\  A 

142  ♦of  any  of  the  oflEicers  named,  simply 
upon  a  joint  vote  of  the  two  houses. 

If  the  senate  may  remove  the  highest  ex- 
ecutive officer  in  the  state  without  previous 
trial  and  conviction,  surely  the  courts  mr.y 
be  safely  trusted  with  the  power  of  remov- 
ing the  clerks,  sheriffs,  notaries,  and  other 
subordinate  officers  for  like  causes  upon  the 
same  character  of  evidence.  In  both  tribu- 
nals the  defendant  is  duly  notified  of  the 
accusation,  and  he  is  afforded  every  oppor- 
tunity of  defence  he  can  reasonably  des  re. 
The  proceeding  by  information,  in  the  na- 
ture of  a  quo  warranto,  is  as  direct  as  an 
indictment;  an  issue  is  made  up;  and  there 
is  as  little  danger  of  injustice  in  the  cne 
form  of  proceeding  as  in  the  other.  In  cases 
of  contested  election  the  law  has  provided 
tribunals  to  adjudicate  the  rights  of  the  re- 
spective claimants.  These  tribunals  thus 
clothed  with  jurisdiction  to  try  the  title  to 
an  office,  would  seem,  upon  general  princi- 
ples, to  have  the  power  to  ascertain  and 
consider  all  such  facts  as  relate  to  the  ques- 
tion of  eligibility.  McCrary  on  Elections, 
198. 

My  opinion  therefore  is,  whether  the  pro- 
ceedings be  to  try  the  title  of  an  incumbent, 
or  to  adjudicate  the  claims  of  an  applicant 
for  an  office,  it  is  legal  and  proper  to  establish 
the  disability  imposed  by  the  constitution  in 
cases  of  dueling  by  any  competent  and  satis- 
factory evidence.  The  judgment  of  the  cir- 
cuit court,  for  the  reasons  stated,  must  be 
affirmed. 

So  far  as  the  defendant  is  concerned,  the 
question  decided  is  perhaps  of  but  little  im- 
portance to  him,  as  it  is  understood  he  is 
embraced  within  the  amnesty  act  passed 
by  the  present  legislature.  Whether  that  act 
includes  all  persons  in  the  state  under  dis- 
ability by  reason  of  a  violation  of  the  anti- 
dueling  statutes  is  not  known.  At  all  events 
the    question    is    a    grave    one,    likely 

143  ♦to   arise   at   any   time   hereafter.    We 
have,  therefore,  deemed  it  best  to  give 

the  subject  a  careful  consideration,  and  to 
place  the  whole  matter  beyond  the  pale  of 
discussion,  so  far  as  the  unanimous  opin- 
ion of  this  court  can  effect  that  object. 

In  regard  to  the  point  raised  by  the  at- 
torney general,  that  the  writ  oi  quo  warranto 
is  no  longer  in  use  in  this  state,  if  ever  in  use 
here,  but  has  been  superseded  by  the  informa- 
tion in  the  nature  of  a  quo  warranto;  we 
have  not  deemed  it  necessary  to  express 
any    opinion.     The    writ    in    th*3   case    was 
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sued  out  by  an  officer  of  the  common- 
wealth, was  not  objected  to  by  the  defend- 
ant, and  is  not  now  objected  to  by  him. 
It  was  agreed  l^  the  parties  in  the  court  be- 
low to  waive  all  formal  pleadings,  and  to 
submit  the  whole  matter  to  the  court. 
Under  such  circumstances  the  court  is  not 
inclined  to  dismiss  the  whole  proceeding 
from  its  inception,  because  the  complaint 
is  called  a  writ  of  quo  warranto  rather  than 
an  information. 
Judgment  affirmed. 


144  *Smith  v.  Butcher. 

January    Term,    1877,    Richmond. 

1.  Appointment  of  Receiver — Power  to 
Rent  Real  Bstate.* — In  a  suit  by  a  judgmenl 
creditor  to  subject  the  real  estate  of  his  debtor  to 
pay  his  debt,  where  there  are  deeds  of  trust  on  the 
property  and  numerous  judgments  against  the 
debtor,  which  are  to  be  ascertained  and  their  prior- 
ities fixed,  and  the  real  estate  is  not  sufficient  to 
pay  all  the  debts,  the  court  may  appoint  a  receiver 
to  take  possession  of  the  property  and  rent  it  out. 

2.  A  receiver  may  be  appointed  by  the  judge  in  va- 
cation. 

3.  Same — Po-vrer  to  Collect  Rents. — A  receiver 
may  be  directed  to  collect  from  tenants  of  the  real 
estate  rents  due   as  well  as  such  as  may  become   due. 

The  only  questions  involved  in  this  case, 
on  this  appeal,  were  whether  it  was  a 
proper  case  for  the  appointment  of  a  re- 
ceiver, and  whether 'a  receiver  could  be  ap- 
pointed by  the  judge  in  vacation. 

In  May  1869  John  Butcher  filed  his  bill 
in  the  circuit  court  of  Fauquier  county,  in 
which  he  alleged  that  he  is  the  creditor  of 
George  W.  F.  Smith  by  three  judgments. 
That  Smith  is  the  owner  of  large  and  valu- 
able tracts  of  land  in  Fauquier  county, 
which  are  subject  to  his  numerous  judgment 
and  deed  of  trust  creditors.  That  these  lands 
arc  not  sufficient  to  pay  the  recorded  liens 
upon  them,  nor  would  the  rents  and  profits 
pay  the  interest.  He  refers  to  two  deeds  of 
trust  executed  by  Smith :  one  executed  in  May 
1850.  by  which  he  conveyed  to  John  L.  Marye 
a  tract  of  nine  hundred  and  eighty-seven 
acres,  to  secure  a  debt  of  $10,000  due  to 
Thomas  W.  Anderson;  and  another  exe- 
cuted in  March  1866,  by  which  he  con- 

145  veys  ♦to  James  V.  Brooke  and  J.  M. 
Forbes,    all    his    lands    and    personal 

property  to  secure  a  great  number  of  cred- 
itors. That  previous  to  the  execution  of 
this  last  deed  many  judgments  had  been  re- 
covered against  Smith,  and  the  plaintiff's 
among  them.  And  making  George  W.  F. 
Smith,  the  trustees,  and  other  parties,  de- 
fendants, he  prays  that  all  the  creditors  by 

•Kecetvera — Appointment — Rents. —  Grant- 
ham r.  Lucus,  15  W.  Va.  425,  citing  the  principal 
case,  holds  that  pending  a  chancery  suit  to  subject  the 
debtor's  real  estate  to  the  discharge  of  liens  upon  it, 
the  court  has  a  discretion  to  sequester  the  rents  and 
profits  of  such  real  estate  and  appoint  a  receiver  for 
the  same.  See,  for  general  principle  relating  to  the 
appointment  and  duties  of  a  receiver.  Severely  v. 
Brooke,  4  Gratt.  208  and  Adkins  v.  Edwards,  83  Va. 
100. 


judgment  and  deed  of  trust  of  Smith  may 
be  convened,  and  their  debts  and  priorities 
ascertained;  that  the  title  and  value  of  the 
said  lands  may  be  enquired  into;  that  the 
real  estate  may  be  sold  for  payment  of  the 
debts;  that  in  the  meantime  a  receiver  may 
be    appointed,   and   for   general   relief. 

Smith  answered,  admitting  his  large  in- 
debtedness, but  insisting  that  his  lands, 
which  had  been  greatly  injured  during  the 
war,  had  been  greatly  improved  since  by  his 
labor  and  management;  and  protesting 
strongly  against  the  appointment  of  a  re- 
ceiver, which  he  insisted  would  be  injurious 
to  his  creditors  as  well  as  himself. 

In  September  1869  the  court  made  a  de- 
cree directing  a  commissioner  to  take  an  ac- 
count of  and  report  to  the  court,  the  debts 
binding  upon  the  real  estate  of  G.  W.  F. 
Smith,  the  persons  to  whom  due,  their 
amounts,  character,  and  their  just  and  legal 
priorities,  and  also  to  report  the  character 
and  value,  fee  simple  and  annual,  of  the 
real  estate  in  the  bill  mentioned,  with  the 
liens  on  each  tract  respectively. 

In  July  1870  the  commissioner  made  his 
report.  The  whole  amount  of  debts  re- 
ported was  $145,856.86,  and  the  value  of  the 
real  estate  was  reported  at  $71,720.02.  To  this 
report  Smith  filed  exceptions.  And  the  cause 
coming  on  to  be  heard  in  September  1871,  the 
court  recommitted  the  report  with  the  ex- 
ceptions to  a  commissioner,  with  direc- 
146  tions  to  inquire  ♦further  into  the  matters 
and  things  therein  contained,  and 
whether  any  portion  of  the  real  estate  had 
been  ordered  to  be  sold  in  any  other  suit. 

In  January  1872  John  and  Berkely  Ward, 
administrators  de  bonis  non  with  the  will  an- 
nexed of  B.  Ward,  one  of  the  creditors  of 
George  W.  F.  Smith,  gave  him  notice  that 
they  would  apply  to  the  judge  of  the  circuit 
court  of  Fauquier  county  to  appoint  a  receiver 
of  all  the  real  estate  reported  to  be  held  by 
him  in  the  case  of  Butcher  v.  Smith  and 
others.  And  the  commissioner  to  whom  the  re- 
port had  been  committed  with  exceptions  re- 
ported that,  if  all  Smith's  exceptions  were 
sustained,  he  would  still  owe  about  the  sum  of 
$135,000.  And  he  further  stated,  that  though 
he  had  given  notice  to  Smith  of  the  time  of 
taking  the  account,  he  did  not  appear  before 
him.  That  on  the  11th  of  December  1871  he 
had  issued  a  written  notice  to  Smith,  giving 
him  a  detailed  statement  of  the  exceptions  not 
sustained  by  any  evidence  in  the  cause  or  which 
was  in  reach  of  the  commissioner,  and  notify- 
ing said  Smith  that  unless  such  evidence  was 
produced  on  or  before  the  2d  of  January 
1872  the  commissioner  would  proceed  to 
make  up  his  report,  and  that  Smith's  ex- 
ceptions not  sustained  by  the  evidence 
would  be  overruled.  That  Smith  not  hav- 
ing made  his  appearance,  the  commissioner 
proceeded  to  make  up  his  report,  when,  on 
the  10th  of  January,  Smith  appeared  and 
declared  his  inability  to  produce  at  that 
time  the  evidence  required  in  the  cause; 
and  the  commissioner  agreed  to  wait  with 
Smith  until  the  last  of  the  first  week  in 
February.  Owing  to  this  delay  the  com- 
missioner has  not  completed  his  report, 
but  believes  that   the   figures   given   in   the 
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foregoing  statement  are  approximately  cor- 
rect.   And  on  the  3d  of  April  1872  the 

147  commissioner  filed  a  *statement  of  the 
debts  of  Smith  on  his  own  account  of 

$110,32a.29,  and  security,  $23,294.22j  to  which 
Smith  filed  numerous  exceptions.  This  state- 
ment was  made  after  the  order  appointing  a 
receiver  was  made. 

It  further  appears  that  there  were  four 
other  causes  pending  in  the  same  court,  in 
three  of  which  lands  had  been  sold  under 
decrees,  which,  or  some  of  which,  had  been 
purchased  by  Smith,  and  in  which  there 
had  been  decrees  for  the  sale  of  said  lands 
for  payment  of  part  of  the  purchase  money, 
and  in  one  of  these  causes  a  receiver  had 
been  appointed  to  take  possession,  &c.,  of 
the  land  involved  in  said  suit. 

In  opposition  to  the  appointment  of  a  re- 
ceiver Smith  filed  the  written  request  of 
several  of  the  creditors  that  the  lands 
might  be  permitted  to  remain  in  his  hands; 
and  he  proved  by  a  number  of  witnesses, 
that  his  lands  having  been  desolated  during 
the  war,  he  had  since  that  time  repaired  the 
wastes,  by  opening  the  ditches,  rebuilding 
the  fences,  and  bringing  the  land  into  a 
good  state  of  cultivation,  so  that  its  value 
had  been  greatly  enhanced. 

On  the  16th  of  March  1872  the  judge  of 
the  court  made  an  order  in  vacation  by 
which  he  appointed  the  sheriff  of  Fauquier 
county  (Joseph  H.  Nelson)  a  receiver  of 
the  real  estate  of  George  W.  F.  Smith, 
naming  the  different  tracts  (except  that 
portion  of  which  he  was  appointed  re- 
ceiver in  the  suit  of  G.  W.  F.  Smith  v.  Pat. 
H.  Smith);  and  the  said  Nelson  was  di- 
rected to  collect  all  rents  due  for  the  year 
1871  upon  any  of  the  above  tracts  of  land, 
and  to  rent  out  for  the  year  1872,  for  cul- 
tivation or  grazing,  such  portions  of  any 
of  said  tracts  as  were  not  then  rented,  to 
the  best  advantage,  reference  being  had  to 
the  preservation  of  the  property  as  well 
as   to   the    interests    of   the    creditors. 

148  *And   the  tenants   in  possession   were 
directed  to   attorn   and   pay   their   rents 

to  Nelson,  &c.  . 

From  this  decree  Smith  applied  to  a 
judge  of  this  court  for  an  appeal;  which  was 
allowed. 

Brooke  &  Scott  and  Hunton,  for  the  appel- 
lant. 
General  W.  A.  Payne,  for  the  appellees. 

Anderson,  J.  The  appellee,  John  Butcher, 
exhibited  his  bill  in  chancery  against  G.  W. 
F.  Smith,  to  enforce  his  judgment  liens  upon 
his  real  estate,  and  to  ascertain  the  amount 
and  priorities  of  the  judgment  and  deed  of 
trust  liens  upon  the  same,  and  to  that  end 
sought  to  have  convened  all  his  lien  creditors, 
and  prayed  an  account,  and  the  appointnient 
of  a  receiver  to  take  charge  of  his  estate.  The 
defendant,  G.  W.  F.  Smith,  answered  the 
bill,  and  a  commissioner  was  directed  to 
take  an  account  of  said  Smith's  real  estate, 
and  of  his  debts  binding  the  same,  and  re- 
port. The  commissioner  reported  the  debts, 
amounting  to  $145,856.86,  including  interest 
to  the  1st  of  July,  1870;  and  the  real  estate 


valued  at  $70,720.02.  To  this  report  the  de- 
fendant filed  various  exceptions,  and  it  was 
recommitted,  the  court  considering  it  erro- 
neous. The  commissioner,  to  whom  it  was 
recommitted,  reported  to  the  court  that  the 
defendant  had  failed  to  produce  any  evidence 
in  support  of  his  exceptions,  although  he  had 
notified  him  to  do  so;  but  that  if  all  he 
claimed  by  his  exceptions  were  allowed,  it 
would  not  reduce  his  indebtedness  below  one 
hundred  and  thirty-five  thousand  dollars.  He 
afterwards  made  a  more  formal  report,  a  syn- 
opsis of  which  is  given  in  the  record,  showing 
the  total  of  G.  W.  F.  Smith's  own  indebted- 
ness to  be  $110,328.29,  and  his  security 

149  debts  ♦to  be  $23,294.22.    To  this   report 
also  exceptions  were  filed  by  the  said 

defendant,  and  the  court  without  passing 
upon  them  recommitted  the  report  to  the 
commissioner  for  further  inquiry. 

Prior  to  the  foregoing  order,  to- wit:  on 
the  16th  of  March  1872,  an  order  of  the 
court  was  entered  by  the  clerk  in  vacation, 
appointing  Joseph  H.  Nelson,  sheriff  of 
Fauquier  county,  a  receiver  of  the  real  es- 
tate of  G.  W.  F.  Smith  (except  that  portion 
of  which  he  was  appointed  receiver  in  the  suit 
of  G,  IV.  F.  Smith  v.  Pat.  H.  Smith) ;  that  is, 
of  the  Dan.  O'Connell  Smith  place,  the  Walter 
Smith  place,  the  Chapman  purchase,  and  of 
the  several  tracts  described  in  the  report  of 
commissioner  Hugh  R.  Garden,  and  known  as 
Meadowville  and  Moore's  patent  All  of  these 
lands  were  the  subject  of  litigation,  in  one  or 
the  other  of  four  suits  then  pending  in  the 
circuit  court  of  Fauquier;  i.  e..  Chapman  v. 
Chapman,  McVeigh  v.  Smith,  Jett  v.  Smith, 
and  the  case  above  named,  in  which  the 
said  Jospeh  H.  Nelson  had  been  previ- 
ously appointed  receiver;  and  in  the  case 
of  McVeigh  v.  Smith,  it  appears  by  entry  of 
record  that  at  a  circuit  court  held  on  the  11th 
September  1871,  Berkeley  Ward's  executrix, 
one  of  the  defendants,  by  her  counsel,  filed  a 
notice  in  writing  to  the  defendant,  G.  W.  F. 
Smith,  of  a  motion  for  the  appointment  of  a 
receiver  of  said  defendant,  G.  W.  F.  Smith, 
in  that  cause,  and  in  the  suit  of  Butcher  v. 
Smith,  and  in  the  suit  of  Jett  v.  Smith,  which 
notice  was  proved,  docketed  and  continued. 
And  in  the  order  entered  on  the  16th  day  of 
March  1872,  appointing  a  receiver,  it  appears 
that  all  the  above  causes  were  before  the 
court  at  the  time,  and  considered  together  in 
connection  with  the  cause  of  Butcher  v.  G. 
IV.  F.  Smith  and  others,  in  which  the  order 
was   made,    the   parties    to   which    suits, 

150  and  all  ♦other  parties  having  liens 
upon  the  lands  of  the  said  Smith,  hav- 
ing been  convened  and  made  defendants  in 
the  former  suit,  and  that  all  the  lands 
which  by  said  order  were  to  go  into  the 
hands  of  the  receiver  were  involved  in  this 
and  the  foregoing  suits,  all  of  them  in  this, 
and  some  of  them  in  one  and  some  in  an- 
other. And  it  appears  from  the  decretal 
order  itself  appointing  the  receiver,  that  the 
motion  was  heard  pursuant  to  notice  to  G. 
W.  F,  Smith  in  this  cause,  of  John  Ward 
and  Berkeley  Ward,  a.  d.  n.  c.  t.  a.  oi  Berkeley 
Ward,  deceased.  From  this  decretal  order 
an  appeal  was  allowed  by  one  of  the  judges 
of  this  court,  which  raises  the  question  as 
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to  the  legality  of  the  appointment  of  a  receiver, 
and  is  the  only  question  now  to  be  decided. 

"The  appointment  of  a  receiver  is  a  mat- 
ter resting  in  the  discretion  of  the  court."  2 
Dan.  Ch.  Plead,  and  Prac.  1715.  The  same 
eminent  writer  says  (next  page):  "The 
most  ordinary  cases,  in  which  receivers  are 
granted  by  the  court,  are  those  in  which  the 
suit  arises  out  of  claims  by  parties  having 
equitable  interests  in  the  property,  the  sub- 
ject of  litigation.  In  such  cases  the  court 
will  appoint  a  receiver,  for  the  purpose  of 
protecting  the  property,  till  the  question  be- 
tween the  parties  shall  have  been  deter- 
mined." That  is  precisely  this  case.  Again, 
"a  court  will  grant  a  receiver,  at  the  m- 
stance  of  a  second  incumbrancer,  in  all 
cases  in  which  the  first  incumbrancer  is  not 
in  possession  of  the  property,"  as  is  the 
case  here.    Ibid,  p.  1718.  „    t.       • 

The  court  is  of  opinion,  under  all  the  cir- 
cumstances disclosed  by  the  record,  the 
complication  of  the  matters  litigated,  the 
probably  protracted  litigation,  the  insuffi- 
ciency of  the  property  of  defendant  to  pay 
his  debts,  and  the  just  claims  of  the 

151  creditors  to  have  the  ♦rents  and  profits 
applied  first  to  keep  down  the  interest, 

and  then  to  the  reduction  of  the  principal,  the 
case  is  one  eminently  proper  for  a  rcceiYcr. 
But  it  is  objected,  that  the  appointment  of 
the  sheriff  of  the  county  a  receiver  in  vaca- 
tion was  not  within  the  jurisdiction  of  the 
court   and  could  only  be  done  in  open  court. 

The  court  is  of  opinion  that  the  power  to 
appoint  a  receiver  is  incidental  to  the  power 
to  award  an  injunction.  And  as  the  latter 
may  be  awarded  by  a  judge  in  vacation,  so 
may  the  power  to  appoint  a  receiver  as  in- 
cidental thereto,  in  a  pvoptr  case,  be  exer- 
cised by  a  judge  in  vacation.  In  this  case 
the  sheriff  of  the  county  was  appointed  a 
receiver,  which  was  virtually  assigning  to  him 
in  his  capacity  of  sheriff  the  duties  of  a  re- 
ceiver, to  be  discharged  under  his  responsibil- 
ities as  sheriff.  No  new  bond  was  required  to 
be  given  and  no  special  qualification  was  nec- 
essary to  be  required  of  him  in  his  character 
of  receiver,  but  he  was  responsible  for  the  dis- 
charge of  the  duties  assigned  him  as  receiver 
under  his  official  bond  and  qualification  as 
sheriff.  Judge  Baldwin,  in  Beverley  w  Brooke 
and  others,  4  Gratt.  187,  212,  held  that  the 
appointment  of  a  receiver  is  in  the  nature 
of  an  injunction.  Kerr  on  Receivers  says 
(page  12):  "It  operates  as  an  injunction. 
An  order  for  an  injunction  is  always  more 
or  less  included  in  an  order  for  a  receiver. 
It  is  not  necessary  if  a  receiver  be  appointed, 
to  go  on  and  grant  an  injunction  in  terms. 

The  power  to  appoint  a  receiver  is  an  im- 
portant and  inherent  power  of  a  court  of 
cauity,  and  though  it  should  be  exercised 
with  caution,  it  will  be  readily  conceived 
that  occasions  may  and  do  occur,  when  its 
exercise  in  vacation  may  be  important  to 
the  ends  of  justice;  and  under  the  cir- 

152  cumstances  we  do  not  think   *it  was 
improvidently  or  erroneously  exercised 

in  this  case,  or  that  the  appellant  has  any 
just  cause  of  complaint  on  that  ground. 

The  court  is  further  of  opinion,  that  there 


was  no  error  in  directing  the  receiver  to 
collect  the  rents,  which  were  in  arrear  and 
uncollected.  It  appears  from  the  recitals 
of  the  decretal  order,  appointing  a  receiver, 
that  the  cause  came  on  to  be  heard  in  part, 
upon  executions  against  the  said  G.  W.  F. 
Smith,  and  the  returns  thereon,  which  were 
a  charge  upon  the  rents  in  arrear.  And  it 
was  proper  that  the  same  should  be  applied 
to  prevent  the  swelling  of  the  debt  by  the 
accumulation  of  interest,  which  already 
greatly  exceeded,  prima  facie  at  least,  the 
entire  estate  of  the  appellant,  real  and  per- 
sonal. In  Kerr  on  Receivers,  page  13,  it  is 
said,  "if  tenants  are  in  possession  of  real  or 
leasehold  estates  over  which  a  receiver  is 
appointed,  the  order  should  direct  them  to 
attorn,  and  pay  their  rents  in  arrear  and  the 
growing  rents  to  the  receiver.  See  also  2 
Daniell's  Plead.  &  Prac.  1737.  And  accord- 
ingly we  find  in  the  order  for  receivers  of 
real  estate,  the  tenants  of  the  estates  are 
directed  to  attorn,  and  pay  the  rents  in  ar- 
rear and  growing  rents  to  such  receiver.  ( Sea- 
ton's  Forms  of  Decrees,  p.  222.)  Upon  the 
whole,  the  court  is  of.  opinion  to  affirm  the 
decree  of  the  circuit  court,  with  costs. 

The  other  judges  concurred  in  the  opin- 
ion of  Anderson,  J. 

Decree  affirmed. 


158       *Vaiden  &  als.  v.  Stubblefield's  Ex'cr. 

January   Term,    1877,    icichmond. 
Absent,   Chkistian,  J.* 

1.  Pl*adinff— Misjoinder— Method  of  Ob- 
Jeetinflf.t — In  this  country  the  rule  is  well  settled, 
that  in  cases  of  misjoinder  of  parties  as  plaintiffs 
in  equity,  the  objection  must  be  made  by  demurrer 
if  the  defect  is  apparent  on  the  face  of  the  bill,  or 
by  plea  or  answer,  if  the  defect  docs  not  so  apear; 
and  unless  so  zQade,  the  objection  will  not  avail  at 
the  hearing,  if  a  decree  can  be  rendefed  without 
prejudice  to  the  rights  of  parties. 

2.  Same — Same — Time  of  Objectlnar. — ^In  a  bill 
by  devisees  and  legatees  against  the  executor,  some 
of  the  legatees  who  were  infants  had  been  paid  their 
legacies.  The  executor,  of  course,  knew  of  these 
payments,  the  other  plaintiffs  probably  did  not  know. 
It  was  therefore  the  more  incumbent  on  him  to 
make  the  objection  in  some  form,  and  in  an  early 
stage  of  the  proceedings.  If  he  had  done  this,  the 
plaintiffs  might  have  dismissed  their  suit  and  com- 
menced a  new  one  in  the  name  of  the  proper  par- 
ties, or  might  have  amended  their  bill  by  striking 
out  the  names  of  those  improperly  joined  and  mak- 
ing  them   defendants,   if  so   advised. 

3.  Appeal — Misjoinder — Decree. — In  such  a 
case,  the  objection  having  been  first  taken  in  the 
appellate  court,  a  decree  may  be  made  in  the  case 
in  favor  of  such  of  the  plaintiffs  as  are  entitled  to 


HQ 


•Judge  Christian  had  made  a  decree  in  the  cause, 
though  not  the  one  appealed  from. 

tPleadlnar— MlsJolR^leiv-Method  of  Ob- 
Jectlngr. — That  the  method  of  raising  the  objection 
of  misjoinder  is  by  demurrer,  sec  Dunn  v.  Dunn»  26 
Gratt.  291;  Wells  v.  Guano  Co.,  89  Va.  708;  Ward 
V.  Funsten,  86  Va.  365;  Snyder  v.  Cabell,  29  W. 
Va.  58;  1^  Enc.  PI.  &  Pr.  210 
Digitized  by ' 
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recover,  and  the  bill  be  dismissed  as  to  the  others 
without   costs. 

4.  Executors — Tmst  Funds — Ho^  to  De- 
posit.*— An  executor  qualifies  in  July  1858,  and 
he  proceeds  in  his  administration  of  the  estate;  so 
that  in  July  1861  be  has  collected  all  the  assets, 
paid  debts  and  legacies,  leaving  in  his  hands  at  that 
time  but  $2,305.24.  He  is  then  informed  that  there 
are  still  some  debts  of  his  testator  unpaid,  though 
not  informed  as  to  the  amount  or  the  creditors.  He 
deposits  the  amount  in  his  hands  in  bank  in  his  own 
name,  along  with  his  own  money;  and  he,  from 
time  to  time,  checks  upon  the  money  standing 

154  to  his  credit  for  his  own  purposes,  and  'from 

time  to  time,  down  to  March  1864,  makes 
deposits  of  his  own  money,  so  that  he  prooably  has 
at  any  tftie  standing  to  his  credit  in  bank  a  sum 
more  than  the  amount  of  the  assets  deposited  in 
bahk  by  him;  but  it  is  Confederate  money.  Whether 
he  continued  his  deposit  after  March  1864  does  not 
appear.  Held:  That  by  depositing  the  assets  in 
his  own  name,  mingling  it  with  his  own  money,  be 
became  a  debtor  to  the  estate  for  the  amount  so 
deposited  by  him,  and  must   account   for  it. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Charles  City  county,  brought  in 
April  1868,  by  Henry  D.  Vaiden  and  Sarah 
M.  his  wife  and  others,  devisees  and  legatees 
of  John  S.  Stubblefield,  dec'd.  against 
Thomas  H.  Wilcox,  executor  of  said  Stub- 
blefield, and  on  his  death  revived  against 
his  executor,  for  a  settlement  of  the  ad- 
ministration account  of  Wilcox  upon  the 
estate   of  said   Stubblefield. 

John  S.  Stubblefield  died  in  July  1858, 
leaving  a  will,  which  was  admitted  to  pro- 


'Execators — ^Trast  Funds — How  to  De- 
posit.— In  Parsley  v.  Martin,  11  Va.  383  and  Greg- 
ory V.  Parker,  87  Va.  451,  it  was  held  that  where  in 
good  faith  a  guardian  deposits  his  ward^5  money  in  a 
bank  he  has  reason  to  regard  as  solvent  and  wherein 
he  has  no  funds  of  ^'^  own,  he  is  not  liable  for  loss 
from  failure  of  t)»':  oank  or  from  the  total  destruction 
of  currency  o^  Vne  state  by  the  war.  In  Parsley  v. 
Martin,  the  court  says:  "Cases  in  which  a  fiduciary 
has  been  held  to  responsibility  for  the  loss  of  the 
moKcy  of  his  ward  or  of  an  estate  which  had  been 
deposited  in  his  own  name,  have  all  been  those  in 
which  the  fiduciary  fund  was  mingled  with  his  own 
private  or  personal  funds  or  used  by  him  for  his  own 
purposes  or  where  the  deposit  was  made  in  depreciated 
money  as  compared  xvith  the  money  received.  This 
was  the  case — this  the  vice  which  infected  the  case 
of  Vaiden  v.  Stubblefield,  28  Gratt.  153."  See  also 
Pidgeon   v.   Williams,   21    Gratt.    251. 

ijiame — Same — "War  Interest. — In  Bennett  v. 
Clevinger,  78  Va.  12,  the  court,  holding  that  an  ad- 
ministrator residing  during  the  late  war  at  Winches- 
ter, was  not  liable  for  interest  on  funds  of  the  es- 
tate in  his  hands  during  that  period,  said:  "In  the 
case  of  Barley  v.  Garnett,  decided  by  this  court  but 
not  reported,  the  court  below  disallowed  war  interest 
and  this  court  affirmed  the  case  on  that  point,  though 
it  was  reversed  on  others.  In  the  case  of  Stamper 
V.  Garnett,  31  Gratt.  550,  the  same  rule  was  followed, 
and  that  case  was  reversed  upon  a  different  ground. 
In  the  case  of  Vaiden  v.  Stubblefield,  28  Gratt.  153, 
which  was  an  appeal  from  another  border  county, 
war  interest  was  disallowed  by  this  court." 
Lacy   v.    Stamper,    27    Gratt.    65. 


bate  in  the  same  month,  and  Thomas  H. 
Wilcox  qualified  as  his  executor.  By  his  will 
he  directed  his  executor  to  sell  his  land;  and 
he,  among  other  things,  gave  to  his  widow 
the  interest  and  profits  of  his  land  for  her 
life,  and  at  her  death  the  principal  was  to  be 
equally  divided  among  his  children  and 
grandchildren;  the  grandchildren  taking  the 
parent's  share.  And  after  giving  several 
small  pecuniary  legacies  to  some  of  his 
grandchildren,  he  gave  the  residue  of  his 
personal  estate  to  his  children  and  grand- 
children in  the  same  way.  The  parents  of 
some  of  the  grandchildren  to  whom  the 
small  legacies  were  given,  were  still  living. 
The  executor  seems  to  have  proceeded 
very  promptly  to  collect  the  debts  due  to  the 
estate,  and  to  sell  both  the  land  and  i>erson- 
alty.  The  land  sold  for  $9,000,  the  interest  on 
which  he  paid  to  the  widow  until  her  death 
in    January    1861;    and    he    very   soon 

155  thereafter  distributed  *that   fund  among 
the    parties   entitled.     The    sales    of   the 

personalty  and  debts  collected,  after  pay- 
ment of  debts,  &c.,  amounted  to  $5,665.04; 
and  ■  he  seems  to  have  paid  to  legatees 
$3,359.80,  leaving  a  balance  in  his  hands  in 
July  1861,  of  $2,305.24.  This  sum,  the  exec- 
utor states  in  his  answer,  he  then  had  in  his 
hands,  and  he  was  prevented  paying  it  over 
at  once  to  the  legatees,  by  information  he 
received  that  there  were  several  bonds  out- 
standing in  the  county  of  Surry  in  which 
Stubblefield  was  bound.  After  speaking  of 
two  debts  in  that  county,  of  which  he  was 
for  some  time  in  ignorance,  in  which  Stub- 
blefield was  bound  as  surety  of  E.  P.  Cren- 
shaw, who  had  married  his  daughter,  and 
which  had  been  satisfactorily  adjusted  after 
much  trouble  and  anxiety,  he  says,  that  be- 
ing at  the  house  of  Wm.  R.  Wilson,  in  that 
county,  and  having  expressed  his  satisfac- 
tion at  the  settlement  of  the  last  of  these 
debts,  and  the  belief  it  was  the  last  debt  in 
the  county  of  Surry  for  which  his  testator 
was  bound,  Mr.  Wilson  replied,  **No,  sir, 
you  are  not  through;  I  know  of  three  or 
four  bonds  for  which  your  testator  is  bound. 
I  will  do  you  the  favor  to  procure  a  state- 
ment of  them  and  send  them  to  you."  Your 
respondent  earnestly  and  particularly  re- 
quested Mr.  Wilson  to  do  so  at  the  earliest 
possible  period  of  time,  expressing  at  the 
time  his  great  anxiety  to  rid  himself  of  the 
estate  of  his  testator,  especially  in  view  of 
the  troubles  then  rapidly  being  developed. 
The  executor  states  at  great  length  his 
actings  in  the  administration  of  his  testa- 
tor's estate,  and  the  grounds  on  which  he 
clairns  exemption  from  liability  for  the  amount 
in  his  hands.  These  grounds  refer  to  the  con- 
dition of  the  country,  and  especially  of  the 
part  of  the  country  in  which  he  lived,  and 
had  to  conduct  his  administration.    He 

156  said  that  he  deposited  *the  money  in 
the    Farmers   and    Exchange    Bank  in 

Richmond  in  which  he  deposited  his  own; 
and  that  he  always  had  in  these  banks  much 
more  than  the  whole  amount  of  assets  in  his 
hands :    which   was   as   safe   as  any  personal 


See  also  ,  security  he  could  have  token  for  it  in  Charles 
^  City.    It  appears,  howeveQ^^^ad  no 
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separate  account  in  these  banks  as  execu- 
tor; but  all  moneys  were  deposited  to  his 
individual  credit;  and  further,  that  though 
he  had  at  all  times  to  his  credit  in  these 
banks  more  than  the  amount  of  the  assets 
of  Stubblefield's  estate  in  his  hands,  he  from 
time  to  time  drew  out  and  deposited,  so  that 
in  1864,  though  he  had  a  large  sum  of  money 
in  the  banks,  it  was  in  fact  Confederate 
money. 

In  November  1868  the  accounts  were  re- 
ferred to  a  commissioner;  and  in  Septem- 
ber 1871  he  returned  his  report.  In  the  account 
settled  by  the  commissioner  the  executor  is 
charged  with  the  sum  of  $2,305.24,  as  of  the 
15th  of  July  1861-  and  this  is  the  only  charge 
against  him;  and  this  is  distributed  among 
the  four  surviving  daughters  and  the  children 
of  a  deceased  daughter.  To  this  report  the 
executor  of  Wilcox  excepted:  1st.  On  the 
f^round  that  the  executor  should  not  have 
been  charged  with  the  sum  of  $2,305.24,  which 
perished  on  his  hands.  2d.  That  he  should 
not  be  charged  with  interest,  certainly  not  un- 
til the  end  of  the  war;  and  3d.  That  the  ex- 
ecutor was  a  lawyer,  and  the  evidence 
showed  that  he  rendered  various  and  valuable 
professional  services  to  his  testator's  estate, 
for  which  no  compensation  was  allowed  him. 
The  cause  came  on  to  be  finally  heard  on 
the  24th  of  September  1872,  when  the  court 
sustained  the  first  exception  of  the  executor 
to     the    report,    and    dismissed     the     bill, 

though  without  costs.  And  the  plain- 
167     tiflFs  ♦thereupon  applied  to  this   court 

for  an  appeal;  which  was  allowed.  In 
this  court  the  question  was  raised  by  the 
appellee,  whether  the  bjll  should  not  have 
been  dismissed  for  the  improper  joinder  of 
parties;  the  children  of  some  of  the  living 
daughters,  whose  legacies  had  been  paid, 
having  been  joined  as  plaintiffs. 

Lyons  &  Stern  and  B.  W.  Lacy,  for  the  ap- 
pellants. 

Wm.  Green,  for  the  appellee. 

Staples,  J.  The  first  question  is  as  to  the 
misjoinder  of  parties.  It  is  contended  by 
the  counsel  for  the  appellee,  that  two  or 
more  of  the  plaintiffs,  having  been  paid 
their  respective  legacies,  have  no  interest 
in  the  suit,  and  are  therefore  improperly 
joined  as  plaintiffs;  and  this  objection  may 
be  taken  by  demrrrer  or  plea,  or  even  at 
the  hearing.  Admitting  that  the  point  would 
be  fatal  if  taken  in  due  time,  the  question 
arises  whether  it  can  be  made  for  the  first 
time  in  this  court. 

In  this  country,  it  is  believed,  the  rule  is 
well  settled,  that  in  cases  of  misjoinder  of 
parties  as  plaintiffs  in  equity,  the  objection 
must  be  made  by  demurrer  if  the  defect  is 
apparent  on  the  face  of  the  bill,  or  by  plea 
or  answer,  if  the  defect  does  not  so  appear; 
and  unless  so  made,  the  objection  will  not 
avail  at  the  hearing,  if  a  decree  can  be  ren- 
dered without  prejudice  to  the  rights  of 
parties.  If  the  misjoinder  cannot  materially 
affect  the  propriety  of  the  decree,  the  court 
will  not  regard  it  at  the  hearing,  if  the  ob- 
jection has  not  been  made  in  the  pleadings. 
Livingston  v.  Woodworth,  15  How.  U.  S.  R. 


546,  557;   Trustees  of  Watertown  v.   Cowen, 
4   Paige   R.   510;  Harder  v.  Harder,  2 

158  ♦Sanf.  Ch.  R.  17;  Newhouse  v.  Miles,  2 
Alab.  R.,  N.  S.,  460 ;  Bllicott  v.  Bllicott,  2 

Mary.  Ch.  R.  468;  Bunce  v.  Gallagher,  5 
Blatch.  R.  490;  Story  Ch.  Plead.,  sec.  188, 
544. 

There  are  several  well  considered  Eng- 
lish cases  which  hold  that  notwithstanding 
a  misjoinder  of  parties  plaintiff,  the  court 
permits  a  decree  at  the  hearing  when  it  ap- 
pears that  justice  can  be  done  to  all  the 
parties.  In  Rafferty  v.  King,  15  Eng.  Ch.  R. 
604,  620,  Lord  Langdale,  in  adverting  to  the 
objection  that  one  of  the  plaintiflFs  had  no 
interest  in  the  suit,  said:  "I  think  it  is  now 
too  late.  If  the  objection  had  been  stated 
in  the  answer,  the  plaintiffs  might  have 
obtained  leave  to  amend  their  bill  and  make 
John  Rafferty  a  defendant  instead  of  a  co- 
plaintiff.  In  such  a  case  as  this,  when  the 
objection  is  reserved  to  the  last  moment, 
and  even  till  after  argument  on  the  merits, 
I  ought  not  to  allow  it  to  prevail."  See  also 
the  cases  cited  in  a  note  to  that  case,  and 
Lambert  v.  Hutchinson,  13  Beavan  R.  277; 
Dickenson  v.  Davis,  2  Leigh  401. 

In  the  case  before  us  the  plaintiffs  allegec! 
to  be  improperly  joined  were  infants  at  the 
time  their  legacies  were  paid,  and  nearly  all 
of  them  so  continued  when  this  suit  was 
brought.  It  is  highly  probable  the  other 
parties  knew  nothing  of  these  payments. 
The  defendant  of  course  knew  all  about 
them.  It  was  therefore  the  more  incumbent 
upon  him  to  make  the  objection  in  some 
form  in  tHe  court  below,  and  at  an  early 
stage  of  the  proceedings.  Had  he  done  so, 
the  plaintiffs  might  have  dismissed  their 
suit,  and  commenced  a  new  one  in  the  name 
of  proper  parties,  or  they  might  have 
amended  their  bill  by  striking  out  the 
names  of  those  improperly  joined,,  and 
making  them  defendants,  if  so  advised. 

This,  however,  is  unnecessary  in  the 

159  present  state  ♦of  the  case,  as  a  decree 
may  be  entered  in  favor  of  such  of  the 

plaintiffs  as  are  entitled  to  recover,  and  the 
bill  be  dismissed  as  to  the  others  with  or 
without  costs. 

The  main  ground  of  controversy  is  in 
respect  to  the  sum  of  $2,305.24,  received  by 
the  executor  and  never  accounted  for  by 
him.  This  sum  is  part  of  the  assets  of  tbo 
estate  with  which  the  executor  charged  him- 
self in  his  settlement  made  in  1859.  Beinj? 
thus  in  possession  of  the  fund,  the  burden 
is  upon  him  to  establish  the  ground  of  his 
exemption  from  liability.  His  defence  is 
that  he  could  not  safely  distribute  all  the 
assets,  because  there  were  unsettled  clai'ns 
against  the  estate  for  a  long  period,  and  when  nt 
last  these  were  adjusted,  the  condition  of 
the  country  and  of  the  legatees  precliried 
a  settlement,  until  finally  the  fund  perished 
by  the  'results  of  the  war.  It  appeared  that 
the  last  claim  ever  asserted  against  the  estate 
was  settled  in  1861. 

The  executor  in  his  answer  states  that  a 

Mr.  Wilson  informed  him  that  he  knew  of 

three   or   four  bonds   for   which   the   estate 

was   bound,   and   that   he^rfWilsonV  would 
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procure  a  statement  of  them  and  send  it  to 
the  defendant.  Mr.  Wilson  did  not  say  who 
held  the  bonds,  nor  did  he  name  the  amount. 
The  executor  does  not  appear  to  have  made 
any  enquiry  on  the  subject.  This  was  thft 
first  and  the  last  ever  heard  of  the  bonds. 
No  statement  was  ever  furnished  and  no 
claimant  ever  appeared. 

This  is  the  only  excuse  given  by  the  ex- 
ecutor for  his  delay  in  settling  up  the  es- 
tate, and  for  his  failing  to  pay  for  so  many 
years  to  the  legatees,  funds  to  which  they 
were  justly  entitled.  The  executor  had  a 
plain  course  before  him,  either  to  require 
refunding  bonds,  or  to  lend  out  the 
money    upon    good    security,    bearing 

160  ♦interest,      or   to   invest   it   under   the 
direction  of  a  court  of  equity.  There  is 

no  foundation  for  the  assertion  that  the 
legatees  were  so  much  scattered  after  the 
war  commenced,  the  executor  co-uld  not  pay 
them.  It  is  in  proof  that  nearly  all  of  them 
were  in  reach  of  the  executor  as  late  as  the 
year  1862,  and  some  of  them  were  so  down 
to  the  close  of  the  war. 

In  order  fully  to  understand  the  ground 
upon  which  the  executor  bases  his  defence, 
it  may  be  better  to  give  his  statement  in 
his  own  words,  made  in  his  answer.  It  is  as 
as  follows:  "The  money  now  sought  to  be 
recovered  of  him  by  the  plaintiflFs  was  then, 
to  wit,  on  the  13th  March  1861,  in  the 
Farmers  and  Exchange  Bank  of  Va.  at 
Richmond,  in  the  very  same  place  where 
your  respondent  kept  his  own  money,  and 
where  he  had  at  that  time  to  his  credit, 
more  money  than  was  due  hi*  testator*s 
estate,  besides  at  least  three  thousand  dollars 
in  his  house,  and  continued  from  time  to  time 
to  make  deposits  until  he  had  to  his  credit  an 
amount  exceeding  forty  thousand  dollars/' 

It  will  b6  seen  that  the  defendant  does  not 
state  the  year  in  which  the  deposit  was  made; 
nor  does  he  say  how  much  of  the  trust  money 
was  deposited  in  each  bank.  All  that  is  said  is, 
that  the  funds  were  in  those  banks  on  the  13th 
March  1861.  The  only  evidence  offered  in  sup- 
port of  this  statement  is  the  defendant's  ac- 
count with  the  Farmers  and  Exchange  Banks 
respectively.  These  accounts,  however,  show 
only  his  individual  transactions  with  those 
banks :  they  do  not  show  any  deposit  of  trust 
funds.  There  is  not  in  either  of  them  an  item 
or  figure  from  which  it  can  by  possibility 
be  inferred  that  the  money  to  the  defend- 
ant's credit  in  those  banks  was  in  any  man- 
ner connected  with  the  funds  of  the  estate. 
The  account  with  the  Farmers  Bank  com- 
mences     in      1848,      and      closes      in 

161  *March  1864.    The  various  balances  to 
the  credit  of  the  defendant,  from  time 

to  time,  were  exhausted  by  checks,  and 
these  were  succeeded  by  other  deposits;  so 
that  although  the  defendant  was  perhaps  at 
no  time  without  funds  on  deposit  down  to 
March  1864,  yet  the  character  of  that  fund 
had  wholly  changed  by  the  last  mentioned 
period.  The  money  to  his  credit  in  March 
1864,  or  at  the  close  of  the  war,  was  not 
the  money,  nor  the  same  kind  of  money  to 
his  credit  in  March  1861.  The  money  which 
perished  by  the  results  of  the  war  was  Con- 
federate currency,  belonging  to  the  defend- 


ant, collected  during  the  war,  and  was  not 
the  money  collected  by  him  in  1859  for  the 
estate,  nor  even  a  substitute  for  that  money. 
But  this  is  not  all.  The  account  shows  a 
balance  of  $19,753.89  to  the  credit  of  the 
defendant  in  March  1864.  What  has  become 
of  that  balance?  There  is  nothing  to  show, 
and  we  are  given  no  information  beyond 
what  is  furnished  by  the  account.  The  war 
did  not  close  till  a  year  afterwards.  In  the 
meantime  the  defendant  was  a  refugee,  and 
his  section  overrun  by  the  enemy.  He  must 
necessarily  have  used  the  greater  portion  of 
the  fund  to  supply  his  individual  wants  and 
necessities.  At  all  events  we  are  entirely  in 
the  dark  as  to  the  state  of  the  account  at 
the  termination  of  the  war  in  April  1865. 

The  account  with  the  Exchange  Bank  is 
liable  to  the  same  criticism  in  every  respect. 
This  account  shows  a  balance  of  $1,821.98 
to  the  credit  of  the  defendant  on  the  1st 
March  1862;  but  whether  it  is  March  1862, 
or  1863,  or  1864,  does  not  distinctly  appear. 
The  reference  is  probably  to  March  1862, 
when  the  account  closes.  What  becanie  of 
this  balance  we  are  not  told.  Whether  it 
was  designed  or  not,  we  are  left  to  infer 
that  the  fund  remained  in  bank  three 

162  *years    without    use,    and    was    finally 
lost  by  the  result  of  the  war. 

But  it  may  be  conceded  that  the  defend- 
ant deposited  the  money  in  bank,  that  he 
never  withdrew  it,  but  it  remained  there 
until  gradually  converted  into  Confederate 
currency,  and  finally  perished  on  his  hands. 
All  this  may  be  conceded,  and  yet  it  does 
not  materially  help  his  case.  As  has  been 
seen,  the  defendant  kept  no  separate  ac- 
count of  the  trust  funds,  but  mingled  them 
with  his  own  money,  checking  indiscrim- 
inately upon  the  two.  All  the  cases  agree  that 
a  fiduciary  who  makes  investments,  or  deposits 
trust  money  in  his  own  name,  without  desig- 
nating in  some  way,  or  describing  it  as  the 
property  of  the  trust,  will  be  held  liable  for 
any  loss  that  may  accrue.  One  of  the  reasons 
for  this  rule  is,  that  the  fiduciary  would  other- 
wise be  able  to  throw  upon  the  cestui  que  trust 
the^  hazards  of  his  own  business,  by  desig- 
nating the  fund  upon  which  the  loss  has 
fallen  as  his  (the  cestui  que  trusfs),  whether 
it  was  or  was  not  so  in  reality.  Vol.  2,  part 
2d,  page  1805,  Leading  Cases  in  Equity  (ed. 
1877).  The  cases  of  Harman  v.  Davis  and 
Pidgeon  v.  IVilliams,  21  Gratt.  pages  194,  251, 
do  not  affirm  a  different  doctrine.  In  the  first 
named  case  the  money  collected  was  ex- 
clusively Confederate  currency,  collected  with 
the  approbation  of  all  the  parties,  and  the 
larger  part  of  it  duly  distributed.  The  bal- 
ance on  hand  the  court  directed  its  commis- 
sioner to  hold  until  it  w.'is  called  for.  The  com- 
missioner deposited  it  in  bank  in  his  own  name. 
He  had  no  other  funds  in  bank,  and  no 
part  of  the  deposits  was  ever  used  or  with- 
drawn by  him.  except  to  pay  the  parties 
upon  orders  of  the  court.  'The  controversy 
then  pending  not  having  been  settled  during 
the  war,  the  balance  of  the  fund  in  bank  of 
course  perished  with  the  close  of  the 

163  struggle.    This  court,  *while  recogniz- 
ing the  principle  of  law  in  respect  to 

fiduciaries  already  stated,  was  of  opinion  it 
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had  no  application  to  that  case.  The  com- 
missioner was  directed  to  hold  the  fund 
subject  to  the  orders  of  court;  and  no  safer 
place  could  be  selected  than  the  bank.  It 
was  lost,  not  by  the  failure  of  the  bank,  but 
by  the  destruction  of  that  which  was  the 
subject  of  the  deposit. 

And  so  in  Pidgeon  v.  Williams,  the  money 
deposited  was  Confederate  money — it  was 
not  placed  to  the  individual  account  of  the 
attorney,  but  to  his  collection  account— thus 
showing  a  purpose  to  keep  the  client's 
money  separate  from  his  own.  These  and 
other  facts  were  deemed  sufficient  to  pre- 
vent the  application  of  the  general  rule  al- 
ready adverted  to;  but  the  whole  court  was 
of  opinion  that  if  the  attorney  had  mingled  his 
client's  money  with  his  own,  or  deposited  it  in 
bank  upon  his  private  account  as  his  own 
money,  this  would  be  evidence  of  an  appropri- 
ation to  his  own  use,  and  his  relation  to  his 
client  would  henceforth  be  that  of  debtor  and 
creditor,  and  not  that  of  bailor  and  bailee. 

These  cases,  it  is  thus  seen,  afford  no  sort 
of  authority  to  the  executor  in  the  present 
case.  He  collected  the  assets  of  the  estate 
in  a  sound  currency,  deposited  it  in  bank  to 
his  own  private  account,  using  the  fund  to 
advance  his  credit,  and  appropriating  it  to 
his  individual  purposes,  as  his  convenience 
or  his  necessities  required.  It  is  very  true 
that  he  deposited  other  funds  from  time  to 
time,  in  place  of  what  was  withdrawn;  but 
this  was  only  done  because  it  suited  him, 
as  it  suited  others,  to  use  the  banks  as  de- 
positories for  his  private  funds.  If  the 
money  to  the  credit  of  the  defendant  proved 
as  valuable  as  gold,  these  legatees  could 
not  have  claimed  any  part  of  it,  or 
164  derived  any  *advantage  from  it. 
Stripped  of  all  its  fictitious  surround- 
ings, the  transaction  presents  the  simple  case 
of  a  fiduciary  or  his  representative  seeking  to 
throw  upon  the  legatees  the  loss  of  his  own 
Confederate  currency.  It  is  not  intended  to 
impute  to  this  executor  any  dishonest  pur- 
pose. He  is  represented  as  a  gentleman  of  high 
social  position,  and  of  undoubted  integrity; 
but  we  are  asked  to  accord  to  him,  upon 
his  own  unsupported  answer,  a  measure  of 
indulgence  never  allowed  any  fiduciary.  No 
case  decided  by  this  court  in  reference  to 
Confederate  transactions,  has  gone  to  the 
extent  of  sustaining  the  defence  made  here. 

My  opinion  is  to  reverse  the  decree  of  the 
circuit  court,  and  to  enter  a  decree  for  the 
balance  reported  by  the  commissioner. 

In  respect  to  the  claim  for  compensation 
on  account  of  professional  services  rendered 
the  estate  by  the  executor,  the  evidence 
does  not  show  any  such  service  of  this  sort, 
beyond  the  ordinary  duties  of  an  executor, 
as  entitles  the  defendant  to  compensation. 
It  is  therefore  unnecessary  to  decide  the 
question  raised  by  the  learned  counsel  for 
the  defendant,  as  to  the  right  of  an  execu- 
tor to  charge  the  estate  for  services  ren- 
dered in  the  capacity  of  counsel. 

MoNCURE,  P.,  and  Burks,  J.,  concurred  in 
the  opinion  of  Staples,  J. 

Anderson.  J.,  dissented. 

Decree  reversed. 


165  ♦Blair  &  Hoge  v.  Wilson. 

January   Term,    1877,    Richmond. 

1.  Checks— Conditional  Payment— <lncs- 
tion  for  Jnry. — While  the  giving  of  a  check  by 
a  debtor  to  a  creditor  is  generally  presumed  to  be 
only  a  provisional  or  conditional  payment  of  the 
debt  for  which  it  is  given,  yet  such  check  may  by 
agreement  of  parties,  be  given  and  received  in  full 
payment  and  absolute  discharge  and  satisfaction  of 
the  debt;  and  whether  it  was  so  given  and  received 
is  a  question  of  fact  for  the  jury. 

2.  E-ridenee  —  Checks  —  PresnnKptlons.  — A 
check  may  be  offered  in  evidence  under  the  money 
counts;  and  if  there  is  no  other  evidence  in  the 
case,  it  is  of  itself  sufficient  to  entitle  the  plaintiffs 
to  recover  on  those  counts:  yet  it  is  only  prima 
facie  evidence  of  money  lent,  paid  and  advanced,  or 
had  and  received;  and  when  it  is  proved  that  no 
money  had  come  to  th'e  hands  of  the  defendant,  the 
presumption  raised  by  the  check  is  rebutted,  and  no 
recovery  can  be  had  on  those  counts. 

S.  FleadlnflTs — Assampslt — Payment. — Where 
an  action  of  assumpsit  is  brought  for  goods  sold 
and  delivered,  the  declaration  filed  contains  only 
the  ccmmon  counts,  the  bill  of  particulars  is  filed, 
and  the  only  count  in  the  declaration  to  which  the 
evidence  applied,  was  that  for  goods  sold  and  deliv- 
ered. If  it  is  shown  that  the  goods  were  absolutely 
paid  for  by  a  check,  the  demand  upon  the  account 
is  thereby  extinguished,  and  there  is  no  count  in 
the  declaration  upon  which  the  plaintiffs  can  re- 
cover. 

4.  Appeal — ^Verdict  Contrary  to  fiST^idence 
— Reversal. — Where  the  facts  proved  are  not 
plainly  insufficient  to  warrant  the  verdict  of  the 
jury,  the  court  did  not  err  in  refusing  to  set  it  aside. 
Quaere:  Whether  under  the  evidence  in  this  case 
the  action  could  have  been  maintained  on  the 
check  if  it   had   been   specially    declared   on. 

The  case  is  fully  stated  by  Judge  Burks 
in  his  opinion. 

Guy   &  Gilliam,   for  the  appellants. 

166  *Ould  &  Carrington,  for  the  appellee. 
Burks,  J.    This  case  is  before  us  on 

a  writ  of  supersedeas  awarded  by  one  of  the 
judges  of  this  court  to  a  judgment  of  the  cir- 
cuit court  of  the  city  of  Richmond,  rendered 
in  an  action  of  assumpsit  instituted   in   said 
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Payment — Debtor  Giving:  Check  to  Cred- 
itors— Intention. — ^That  the  giving  of  a  check  by 
a  debtor  to  a  creditor  is  generally  presumed  to  be 
only  a  provisional  or  conditional  payment  of  the  debt 
for  which  it  is  given,  see  Moses  v.  Trice,  21  Gratt. 
568,  citing  Bank  v.  Mutual  Assurance  Society,  4  Leigh 
69;  Parker  v.  Cousins,  2  Gratt.  372.  See  also  Mc- 
Guire  v.  Gadsby,  3  Call  234;  Hornbrooks  v.  Lucas, 
24  W.  Va.  496,  citing  Miller  v.  Miller,  8  W.  Va.  551; 
Pool's  Co.  V.  Price,  9  W.  Va.  73;  Feamster  v.  With- 
row,  9  W.  Va.  327;  Dunlap  v.  Shanklin,  10  W.  Va. 
662;  Feamster  v.  With  row,  12  W.  Va.  611;  Bauiz 
V.  Bassett,  12  W.  Va.  773;  Sayre  v.  King,  li  W. 
Va.  562;  Bank  v.  Good,  21  W.  Va.  455;  Bank  v. 
Kimberlands,  16  W.  Va.  387.  See  generally,  18 
Am.    &    Eng.    Enc.    Law    168. 

CheckM — DlMchargre  of  Surety. — In  Calla- 
way V.  Price,  32  Gratt.  1  and  in  Stuart  v.  Lancaster, 
84  Va.  775,  the  principal  case  is  cited  for  the  propo- 
sition that  "whilst  the  mere  taking  a  negotiable  se- 
curity, payable  at  a  future  day,  does  not,  unless  so 
agreed,  operate  as  a  ^aym  ?n*  of  atT>  ar;tecejd<ipt^  debt, 
Digitized  by ' 


:  atT>ar.teced<ipt  c 
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circuit  court  by  the  plaintiffs  in  error  (Blair 
&  Hogc)  for  the  benefit  of  Thomas  P. 
Hoge,  against  the  defendant  in  error,  Na- 
thaniel M.  Wilson. 

The  declaration  contains  the  common 
counts  only,  to-wit,  for  goods  sold  and  de- 
livered, for  work  and  labor  done,  account 
stated,  and  the  usual  money  counts. 

The  bill  of  particulars  filed  with  the  dec- 
laration is  an  account  of  Blair  &  Hoge 
against  Wilson  for  "3,736  lbs.  of  tobacco  at 
$8,  $29,888." 

The  defendant  pleaded  non  assumpsit  and 
payment;  upon  which  several  pleas  issues 
were  made  up  and  tried  by  a  jury,  and  a 
verdict  was  rendered  for  the  defendant,  and 
judgment    entered    thereon    accordingly. 

On  the  trial  the  court  gave  an  instruction  to 
the  jury  to  which  the  plaintiffs  objected. 
The  objection  was  overruled  and  the  plain- 
tiffs excepted. 

After  the  jury  rendered  their  verdict,  the 
plaintiffs  moved  the  court  to  set  it  aside  and 
grant  them  a  new  trial,  on  the  ground  that 
the  verdict  was  "not  sustained  by  the  evi- 
dence and  was  against  the  evidence."  The 
motion  was  overruled,  and  they  again  ex- 
cepted. 

The  first  bill  of  exceptions  sets  out  the 
facts  proved  on  the  trial,  and  the  second 
bill  refers  to  and  certifies  those  facts  as  "all 
the  facts  proved  on  the  trial." 

It  appears  from  the  certificate  of  facts, 
that  in  the  latter  part  of  March  1865,  Blair 
&  Hoge  (the  plaintiffs),  merchants  of  the 
city  of  Richmond,  sold  and  delivered  to  the 
defendant  Wilson,  also  a  merchant  of 
167  ♦said  city,  the  tobacco  in  the  bill  of 
particulars  mentioned  at  the  price 
therem  stated,  to  wit,  $29,888,  Confederate 
currency.  On  the  first  day  of  April  ensuing, 
which  was  Saturday,  Wilson  called  at  the 
business-house  of  Blair  &  Hoge  in  said  city, 
and  gave  them  his  check  for  the  said  sum  of 
$29,888  upon  the  Farmers  Bank  of  Virginia, 
payable  to  Blair  &  Hoge  or  order,  and  on  the 
same  day  Blair  &  Hoge  deposited  the  check  to 
their  credit  in  the  Bank  of  the  Commonwealth, 
where  they  kept  their  bank  account.  Both  of 
these  banks  had  their  places  of  business  in  said 


it  docs  c^>erate  to  suspend  the  right  of  action  on  the 
original  demand  until  the  maturity  of  the  bill  or  note, 
unless  it  is  made  to  appear  that  it  was  received 
simply  as  collateral  security.  It  is  a  conditional 
satisfaction  with  respect  to  the  principal,  and  with 
respect  to  the  surety  it  is  absolute  unless  it  plainly 
appear  that   the   parties   intended  it   otherwise." 

Appeal — Evidence — Rules  Governing  Re- 
versal of  VeiMlet.~In  Kimball  v.  Friend,  95  Va. 
144,  the  statement  is  made  that  the  court  will  not 
Fct  Sside  the  verdict  of  a  jury  unless  the  evidence  is 
plainly  insufficient  to  sustain  it.  The  mere  fact  that 
the  court  doubts  the  correctness  of  the  verdict,  or  if 
on  the  jury  would  have  rendered  a  different  verdict  is 
not  sufficient,  citing  the  principal  case  and  Kates' 
Case,  17  Gratt.  561;  Kemp's  Case,  18  Gratt.  977; 
Read's  Case,  22  Gratt.  924;  R.  R.  Co.  v.  Medley,  75 
Va.  499;  Imp.  Co.  v.  Smith,  85  Va.  306;  Vaiden's 
Case,  12  Gratt.  717;  See  also  Jones  v.  Rixey,  79  Va. 
656,  citing  the  principal  case;  Lawrence's  Case,  30 
Gratt.  845,  and  note;  Stcptoe  v.  Flood,  31   Gratt.  323. 


city.  When  Wilson  gave  the  check  to  Blair  & 
Hoge,  it  is  certified  in  the  bill  of  exceptions, 
that  "Blair  &  Hoge  received  the  check  as  cash 
and  credited  at  to  the  account  of  Wilson  as 
cash,  as  was  the  usual  habit  of  Blair  &  Hoge 
in  receiving  checks  from  their  customers." 

The  check  was  not  presented  for  payment 
at  the  Farmers  Bank  on  the  day  of  its  date 
and  delivery  aforesaid.  On  the  following  day 
(Sunday)  the  city  was  evacuated  by  the 
Confederate  army  then  occupying  it,  and 
was  entered  and  taken  possession  of  by  the 
Federal  army  at  an  early  hour  on  the  next 
day  (Monday)  ;  and  all  business  by  the  banks 
was  necessarily  prevented  and  suspended  on 
that  day,  and  for  several  weeks  thereafter,  un- 
til the  officers  of  the  banks,  who  had  left  the 
city,  returned  and  resumed  business.  In  the 
dreadful  conflagration  which  occurred  m  the 
city  on  that  memorable  day  (the  3rd  of 
April),  the  banking  houses  of  both  banks 
were  burned,  and  the  officers  of  the  Bank 
of  the  Commonwealth,  on  their  return  to 
the  city,  found  amongst  the  debris  of  their 
banking  house  and  contents  the  check  afore- 
said, which  was  presented  to  the  proper  of- 
ficers of  the  Farmers  Bank  at  the  place 
where  the  bank  had  resumed  business  for 
payment;  but  payment  was  declined. 
168  for  the  reason  *that  the  officers  did 
not  know  whether  Wilson  had  funds 
to  his  credit  in  bank  equal  to  the  amount  of 
the  check.  They  stated,  however,  that  if 
Wilson  would  give  his  certificate  that  he 
had  that  amount  to  this  credit,  they  would 
pay  the  check.  It  does  not  appear  that  Wil- 
son was  ever  informed  of  this  statement. 

After  the  refusal  of  the  Farmers  Bank  to 
pay  the  check,  but  how  long  after  does  not 
appear,  Blair  &  Hoge  had  a  settlement  of 
their  accounts  with  the  Bank  of  the  Com- 
monwealth, and  the  check  was  surrendered 
to  them.  They  did  not  at  once  present  the 
check  to  Wilson  for  payment,  or  then  give 
him  notice  of  its  non-payment  by  the  Farmers 
Bank;  for  it  seems,  that  on  the  3rd  of  April 
when  the  bank  buildings  were  burned,  the 
business  house  of  Wilson  in  the  city  was 
also  burned,  and  there  was,  for  a  time,  un- 
certainty and  confusion  as  to  the  where- 
abouts of  any  one;  as  soon  as  they  found 
him  (but  how  long  this  was  after  they  had 
received  the  check  from  the  Bank  of  the 
Commonwealth  was  not  proved,)  they  no- 
tified him  of  the  non-payment  of  the  check 
by  the  Farmers  Bank,  and  called  on  him  to 
pay  it;  which  he  refused  to  do. 

It  sufficiently  appears,  that  at  the  time  the 
check  was  given,  Wilson  had  funds  in  the 
Farmers  Bank  to  his  credit  more  than  suffi- 
cient to  pay  the  check ;  and  it  does  not  appear 
that  he  ever  afterwards  had  a  sum  to  his 
credit  in  the  bank  less  than  the  amount  of  the 
check,  and  the  cashier  of  the  bank  testified 
that  if  the  check  had  been  presented  on  the 
day  of  its  date,  he  would  have  paid  it. 

It  further  appears  that  Blair  &  Hoge  used 
about  $70,000  Confederate  currency,  in  pay- 
ing off  debts  after  the  first  day  of  April,  and 
would  have  used  in  like  manner  the  amount 
of  the  check,  if  it  had  been  paid  on  the  day 
of    its    date    or    at    any    time    thereafter 
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169  ♦up  to  the  time  they  notified  Wilson  of 
its  non-payment  by  the  bank,  and  de- 
manded payment  of  him.  It  was  proved 
that  on  the  1st  day  of  April  1865,  Confed- 
erate States  treasury  notes,  as  compared 
with  gold,  were  worth  at  the  rate  of  $60  of 
the  notes  for  $1  of  gold. 

Such  being  in  substance  the  facts  proved, 
the  court  gave  to  the  jury  the  instruction 
excepted  to. 

It  is  in  these  words:  "If  the  jury  shall 
believe  from  the  evidence,  that  on  the  first 
day  of  April  1865,  the  defendant  gave  to  the 
plaintiffs,  in  full  payment  for  the  tobacco 
mentioned  in  the  bill  of  particulars,  his 
check  on  the  Farmers  Bank  of  Virginia,  which 
check  was  accepted  by  the  plaintiff  in  full 
payment  of  the  account;  and  the  jury  shall 
further  believe  that  at  the  time  of  drawing  the 
said  check  the  said  Wilson  had  good  and  suf- 
ficient reasons  to  believe  that  he  had  in  hand 
funds  to  meet  the  said  check,  and  the  jury 
shall  be  satisfied  from  the  evidence  that  in 
fact  the  said  check  would  have  been  paid 
if  it  had  been  presented  upon  that  day;  the 
jury  are  instructed,  that  the  receipt  of  said 
check  by  the  plaintiffs  extinguished  their 
demand  upon  the  account  sued  upon,  and 
that  they  cannot  recover  in  this  action." 

Was  any  error  committed  in  giving  this 
instruction? 

It  was  a  fact  not  controverted  on  the 
trial,  or.  if  controverted,  it  was  put  beyond 
dispute  by  the  proof,  that  in  the  latter  part 
of  March  1865  the  plaintiffs  sold  and  de- 
livered to  the  defendant  the  tobacco  men- 
tioned in  the  account  filed  with  the  declara- 
tion, for  the  sum  therein  stated,  to  be  paid 
in  Confederate  currency.  The  amount  of 
the  account  was  a  debt  owing  by  the  de- 
fendant to  the  plaintiffs.  It  was  a  fact  equal- 
ly well  established,  that  the  check  was  given 
for  this  debt.  The  suit  was  upon  the  ac- 
count, to  recover  the  amount  thereof;  and 
evidence  was  offered  by  the  defendant 
170  to  ♦show  that  the  check  had  been 
given  and  accepted  in  full  payment 
and  absolute  discharge  and  satisfaction  of 
the  account.  The  evidence  was  sufficient,  I 
think,  to  authorize  the  court  to  submit  to 
the  jury  the  deduction  of  the  facts  upon 
which  the  proposition  of  law  contained  in 
the  instruction  was  predicated.  Supposing 
this  deduction  to  be  properly  made,  did  the 
court  in  the  instruction  mistake  or  misstate 
the  law  arising  upon  the  facts? 

A  check  has  been  defined  to  be  "a  draft 
or  order  upon  a  bank  or  banking  house, 
purporting  to  be  drawn  upon  a  deposit  of 
funds  for  the  payment  at  all  events  of  a 
certain  sum  of  money  tx)  a  certain  person 
therein  named,  or  to  him  or  his  order,  or 
to  bearer,  and  payable  instantly  on  de- 
mand," 2  Daniel  on  Neg.  Ins.,  §  1566. 

It  is  sometimes  inaccurately  described  as 
"a  bill  of  exchange  payable  on  demand,"  or 
as,  "in  legal  effect,  an  inland  bill  of  ex- 
change, drawn  on  a  banker,  payable  to 
bearer  on  demand."  While  it  has  many  of 
the  properties  of  bills,  it  has  several  pecul- 
iar characteristics. 

"Bank  checks,"  says  Mr.  Justice  Swayne, 


delivering  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  of  Merchants' 
Bank  V.  State  Bank,  10  Wall.  U.  S.  R.  604, 
647,  "are  not  bills  of  exchange,  but  have 
many  of  the  properties  of  such  commercial 
paper;  and  many  of  the  rules  of  the  law 
merchants  are  alike  applicable  to  both.  Each 
is  for  a  specific  sum  payable  in  money.  In 
both  cases  there  is  a  drawer,  a  drawee  and 
payee.  Without  acceptance,  no  action  can 
be  maintained  by  the  holder  upon  either 
against  the  drawee.  The  chief  points  of  dif- 
ference are,  that  a  check  is  always  drawn 
on  a  bank  or  banker.  No  days  of  grace  are 
allowed.  The  drawer  is  not  discharged 

171  *by  the  laches  of  the  holder  in  present- 
ment  for  payment  unless  he  can  show 

that  he  has  sustained  some  injury  by  the 
default.  It  is  not  due  until  payment  is  de- 
manded, and  the  statute  of  limitations  runs 
only  from  that  time.  It  is  by  its  face  the 
appropriation  of  so  much  money  of  the 
drawer  in  the  hands  of  the  drawee  to  the 
payment  of  an  admitted  liability  of  the 
drawer.  It  is  not  necessary  that  the  drawer 
of  a  bill  should  have  funds  in  the  hands  of 
the  drawee.  A  check  in  such  case  would  be 
a  fraud.  All  the  authorities,  both  English 
and  American,  hold  that  a  check  may  be  ac- 
cepted, though  acceptance  is  not  usual." 
For  these  several  propositions  the  learned 
justice  cites  authorites. 

The  giving  of  a  check  for  an  antecedent 
debt  is  not  an  absolute  payment  and  ex- 
tinguishment of  the  debt  in  the  absence  of  an 
agreement  giving  it  that  effect.  Ordinarily,  it 
is  only  a  means  of  payment,  and  the  debt  will 
not  be  extinguished  unless  and  until  the  check 
be  paid,  or  unless  loss  be  sustained  by  the 
drawer  in  consequence  of  the  laches  of  the 
holder,  in  which  case  the  debt  will  be  dis- 
charged in  proportion  to  the  loss  sustained. 
If  the  check  be  not  paid,  and  the  payee  is 
without  fault,  his  right  of  action  against 
the  drawer  for  the  debt,  which  h^s  been 
merely  suspended  by  the  giving  of  the 
check,  revives,  and  he  may  have  recourse  to 
the  drawer  either  upon  the  debt  or  upon  the 
check  at  liis  option.  The  holder  is  allowed  a 
reasonable  time  after  the  check  is  drawn  and 
delivered  within  which  to  present  it  for  pay- 
ment, and,  as  a  general  rule,  it  will  be  in  due 
time  if  presented  within  the  business  hours  of 
the  bank  on  the  next  succeeding  secular  day,  or 
if  the  holder  is  prevented  from  making  pre- 
sentment on  that  day  by  any  impediment 
which  in  law  will  excuse  the  failure  to 

172  make    such    presentment,    ♦it    will    be 
sufficient   if   it   be   presented   within    a 

reasonable  time  after  such  impediment  is  re- 
moved. Among  the  excuses  for  failure  to  make 
presentment  deemed  valid,  and  which  apply 
as  well  to  checks  as  to  bills  and  notes,  the 
following  are  mentioned  by  Judge  Story:  1. 
Inevitable  accident,  or  overwhelming  calam- 
ity. 2.  The  presence  of  political  circum- 
stances, amounting  to  a  virtual  interruption 
and  obstruction  of  the  ordinary  negotiations 
of  trade,  called  the  vis  major.  3.  The  break- 
ing out  of  war  between  the  country  of  the 
maker  and  that  of  the  holder.  4.  The  occu- 
pation  of   the   country    where    the    parties 
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live,  or  where  the  note  is  payable,  by  a 
public  enemy,  which  suspends  commercial 
intercourse.  5.  The  utter  impracticability  of 
finding  the  maker  or  ascertaining  his  place 
of  residence.  Story  on  Prom.  Notes,  §§25  , 
261,  262,  264.  See  also,  2  Daniel  on  Neg. 
Ins.,  §§  1064,  1065. 

If  the  check  be  not  honored  on  present- 
ment, due  notice  of  the  dishonor  should  be 
given  to  the  drawer.  If  the  holder  use  due 
diligence  in  making  presentment  and  giv- 
ing notice  of  non-payment,  the  solvency  of 
the  bank  •n  which  the  check  is  drawn  is  in 
the  meantime  at  the  risk  of  the  drawer:  if, 
however,  the  holder  fail,  without  valid  ex- 
cuse, to  make  demand  of  payment  at  the 
proper  time,  after  such  default  he  assumes 
the  risk  of  the  solvency  of  the  bank,  and 
should  the  bank  afterwards  suspend  busi- 
ness or  become  insolvent,  the  loss  occa- 
sioned thereby  will  be  the  loss  of  the  holder. 

The  foregoing  rules,  applicable  to  checks 
given  as  conditional  payment,  I  regard  as 
sustained  by  the  authorities.     ,  ,     ,      ,   , 

While,  however,  the  giving  of  a  check  tjy 
a  debtor  to  his  creditor  is  generally 
178  presumed  to  be  only  a  provisional  *or 
conditional  payment  of  the  debt  for 
which  it  is  given,  yet  such  check,  by  agree- 
ment between  the  parties,  may  be  given 
and  received  in  full  payment  and  absolute 
discharge  and  satisfaction  of  the  debt. 

I  do  not  find  this  proposition  controverted 
anywhere  except  in  New  York,  where  it 
seems  to  be  held  that  such  an  agreement  is 
invalid  because  without  consideration.  The 
authorities  in  all  the  other  states  seem  to  up- 
hold such  an  agreement  when  made.  In  some 
of  the  cases  it  is  said  the  agreement  must  be 
"express ;"  in  others  that  it  must  be  "special ; ' 
while  in  many  others  it  is  said  that  it  may 
be  either  "express  or  implied."  The  au- 
thorites  touching  such  agreement  are  col 
lated  and  classified  in  2  Parsons  on  Bills  and 
Notes  159,  160,  161,  162,  note  (t),  and  as 
there  given  relate  mostly  to  bills  of  exchange 
and  promissory  notes.  I  see  no  good  reason, 
however,  why  the  rule  should  not  apply  as  well 
to  a  check  as  to  a  bill  or  note,  nor  why  the 
agreement  may  not  as  well  be  implied  as  ex- 

To  make  the  agreement  however  valid, 
whether  it  be  express  or  implied,  it  must,  of 
course,  be  bona  fide;  and  hence,  to  warrant 
the  conclusion  of  law  propounded  in  the  in- 
struction, it  was  not  only  necessary  that  the 
check  should  have  been  given  and  received  m 
full  payment  of  the  account  sued  upon,  but  it 
must  have  been  drawn  against  sufficient 
funds;  and  if  the  check  was  so  given  and 
received,  and  there  was  such  sufficient  funds 
to  meet  it,  which  would  have  been  applied 
to  its  payment  if  presented  on  the  day  it 
was  given,  was  not  the  debt  sued  upon  ex- 
tinguished by  the  check,  and  were  the  plain- 
tiffs entitled  to  any  recovery  in  the  action? 

As  before  stated,  the  declarati-on  con- 
tained onlv  the  common  counts.  There  was  no 
count  on  thecheck.  It  is  true,  that  although 
174  there  was  no  special  count  on  *the 
check,  it  might  have  been  offered  in 
evidence  on  the  money  counts,  and  if  there 
had  been  no  other  evidence  in  the  case,  it 


would  of  itself  have  been  sufficient  to  entitle 
the  plaintiffs  to  recover  on  those  counts.  4 
Rob.  Prac.  548,  and  cases  there  cited.  But 
the  check  was  only  prima  facie  evidence  of 
money  lent,  paid  and  advanced,  or  had  and 
received;  and  when  it  was  proved  that  no 
money  had  come  to  the  hands  of  the  defend- 
ant, the  presumption  raised  by  the  check 
was  rebutted,  and  consequently  no  recovery 
could  be  had  on  those  counts.  Bank  of  the 
United  States  v.  Jackson's  adm'x,  9  Leigh  221. 
The  only  count  in  the  declaration  to  which 
the  evidence  applied  was  the  count  for  goods 
sold  and  delivered,  under  which  the  account, 
as  a  bill  of  particulars,  was  filed;  and  if  the 
goods  (the  tobacco)  were  paid  for  absolutely 
by  the  check,  then  "the  demand  upon  the 
account  sued  upon"  was  thereby  extin- 
guished, and  there  was  no  count  in  the 
declaration  upon  which  the  plaintiffs  could 
recover.  Sheehy  v.  Mandeville  &  Jameson,  6 
Cranch's  R.  253;  Slocumb's  adm'r  v.  Holmes' 
admW,  1  Howard  (Miss.)  R.  139.  Whether 
under  the  evidence  the  action  could  have 
been  maintained  on  the  check,  if  it  had  been 
specially  declared  upon,  it  is  not  necessary 
in  this  case  to  decide. 

I  find  no  error  in  the  instruction  given  to 
the  jury. 

Did  the  court  err  in  overruling  the  mo- 
tion of  the  plaintiffs  for  a  new  trial? 

I  regard  the  certificate  of  the  judge  in 
this  case  as  a  certificate  of  the  facts  proved 
on  the  trial,  and  not  a  certificate  of  the  evi- 
dence, and  this  is  the  more  favorable  view 
for  the  plaintiffs.  The  judge  certifies  as 
facts  proved,  that  the  defendant  gave  his  check 
to  the  plaintiffs  for  the  amount  of  his  indebted- 
ness for  the  tobacco  sold,  and  that  the 
175  check  was  received  by  the  *plaintiff  as 
cash,  and  credited  to  the  defendant  as 
cash,  as  was  the  usual  habit  of  the  plain tififs  in 
receiving  checks  from  their  customers,  and 
that  the  plaintiffs  deposited  the  check,  on 
the  day  it  was  received,  to  their  credit  in 
the  Bank  of  the  Commonwealth.  Cash  is 
"money  at  command;  ready  money/'  Wor- 
cester. "Cash  (commerce)  is  money  on 
hand,  which  a  merchant,  trader  or  other 
person  has  to  do  business  with."  Bouv.  Law 
Die.  240.  To  receive  a  check  therefore  "as 
cash"  is  to  receive  it  as  money — readv 
money,  and  imports  a  payment  of  the  debt  for 
which  it  was  given.  If  there  was  any  doubt  as 
to  the  intention  of  the  parties  in  thus  giving 
and  receiving  the  check,  it  was  for  the  jurj-  to 
solve  that  doubt.  Every  reasonable  presump- 
tion should  be  made  in  support  of  the  verdict 
of  a  jury  fairly  rendered,  and  according  to 
the  long  established  well  settled  rule  of  this 
court,  such  a  verdict  cannot  be  set  aside  as 
against  the  evidence,  unless  there  is  a  plain 
deviation — unless  the  evidence  is  plainly  in- 
sufficient to  warrant  the  finding.  Many  of  the 
cases,  the  earlier  and  the  more  recent,  es- 
tablishing this  rule  in  Virginia,  are  cited 
and  commented  upon  by  Judge  Monccre  in 
delivering  the  opinion  of  the  court  in  Read's 
case,  22  Gratt.  924. 

I  cannot  say  that  the  evidence  in  this  case 
was  insufficient  to  warrant  the  verdict-  ccr- 
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If  there  had  been  no  evidence  tending  to 
shew  a  satisfaction  of  the  debt  sued  upon 
by  the  check  given  and  received,  it  is  still 
not  very  clear  that  the  plaintiffs  were  not 
guilty  of  laches  by  which  loss  was  sustained 
by  the  defendant.  But,  with  my  views  of 
the  case  already  expressed,  it  is  not  necessary 

to  proceed  further  in  our  inquiries. 
176        *I  am  of  opinion,  that   there  is  no 
error   in   the  judgment  of  the   circuit 
court   of  the   city  of   Richmond,   and   that 
said  judgment  should  be  affirmed. 

MoNCURE,  P.,  and  Anderson,  J.,  concurred 
in  the  opinion  of  Burks,  J. 

Christian  and  Staples,  Js.,  dissented. 

Judgment  affirmed. 


177        *Hudgins  v.  Marchant  &  Co. 

January   Term,    1877,    Richmond, 

I.  Juaicial  Sales— Rlgrbta  of  Purchaser  to 
Possession.* — Where  real  estate  has  been  sold 
under  a  decree  in  a  cause,  and  the  sale  has  been 
confirmed,  the  purchaser  is  entitled  to  the  possession 
of  the  property,  even  though  the  decree  confirming 
the  sale  docs  not  direct  possession  to  be  delivered 
to   him. 

:e.  Same — Same — Appeal. — If  an  appeal  in  the 
cause  has  been  obtained  and  perfected  before  pos- 
session of  the  property  is  obtained  by  the  purchaser, 
he  is  not  entitled  to  have  possession.  But  if  pos- 
session is  obtained  before  the  appeal  is  perfected, 
the  purchaser  is  entitled  to  retain  it  until  the  case 
is    decided   in   the   appellate    court. 

The  case  is  fully  stated  by  Judge  Moncure 
in  his  opinion. 

/.  T.  Seawell,  for  the  appellant. 

M.  B.  Seawell  and  Donovan,  for  the  appel- 
lees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  and  supersedeas  to 
a  judgment  of  the  circuit  court  of  Mathews 
county,  rendered  on  the  26th  day  of  Octo- 
ber 1872,  affirming  a  judgment  of  the  county 
court  of  said  county,  rendered  on  the  11th 
day  of  March  1872,  in  an  action  of  unlaw- 
ful detainer,  in  which  William  H.  Hud- 
gins  was  plaintiff,  and  J.  W.  Marchant  & 
Ck>.  were  .  defendants.  The  action  was 
brought  to  recover  possession  of  a  lot  of 
land  in  said  county  commonly  known  as 
"Cricket  Hill;"  was  tried  on  an  issue  joined 

•Judicial  Sales^^lerbts  of  Purchaser  to 
Possession. — The  principal  case  is  cited  approv- 
ingly in  Whitlock  v.  Johnson,  87  Va.  329,  upon  the 
proposition  laid  down  in  the  first  headnote. 

game — Conditional  Character— Conllrma- 
tfon.— In  Childs  v.  Kurd,  25  W.  Va.  533,  the  prin- 
cipal case  is  cited  approvingly  for  the  proposition  that 
a  sale  made  by  a  commissioner  under  a  decree  in  a 
court  of  equity  is  not  an  absolute  sale  and  does  not 
become  such  until  it  has  been  confirmed  by  the  court. 
Citing  alao,  Hartly  v.  Roff,  12  W.  Va.  401;  Cooke  v. 
Gilfin,  1  Rob.  39;  Crews  v.  Pendleton,  1  Leigh  297; 
Heywood  v.  Carrirgton,  4  Leigh  373;  Taylor  v. 
Cooper,  10  Leigh   317. 


on  the  plea  of   not  guilty,  and  verdict 

178  ♦and  judgment  were  rendered  therein 
for  the  defendants.  Two  bills  of  ex- 
ceptions were  taken  by  the  plaintiff  to  rul- 
ings of  the  court  against  him  in  the  prog- 
ress of  the  trial. 

In  the  first  bill  of  exceptions  are  set  out 
the  facts  of  the  case,  which  were  agreed  by 
the  parties,  and,  so  far  as  it  is  material  to 
state  them  here,  are  as  follows:  The  said 
William  H.  Hudgins  was  the  owner  of  tie 
said  lot  of  land  up  to  the  time  the  same  was 
sold  by  virtue  of  a  decree  of  the  circu't 
court  for  said  county  made  on  the  11th  day  of 
October  1870,  in  a  cause  therein  pending  in 
which  Lanier  Bros.  &  Co.  were  plaintiffs  and 
said  Hudgins  was  defendant,  of  which  decree 
a  copy  is  inserted  in  the  bill  of  exceptions. 
Thereby  it  was  decreed  that  unless  the  said 
Hudgins  should  within  a  certain  period  therein- 
mentioned,  pay  to  the  said  Lanier  Bros.  &  Co. 
the  amount  of  their  judgment  therein  men- 
tioned against  the  said  Hudgins,  certain  com- 
missioners appointed  by  the  decree  should  pro- 
ceed to  sell,  in  the  manner  and  on  the  terms 
prescribed  by  said  decree,  the  property  real  and 
personal  conveyed  by  the  said  Hudgins  and 
his  wife,  for  the  benefit  of  his  creditors,  by 
deed  of  trust  mentioned  in  the  decree.  The  lot 
of  land  in  controversy  was  a  'part  of  the 
real  estate  thus  decreed  to  be  sold.  The  said 
commissioners  accordingly  sold  the  said  lot 
of  land  under  the  said  decree,  and  the  said 
J.  W.  Marchant  &  Co.  became  the  purchas- 
ers thereof  at  said  sale,  made  the  cash  pay- 
ment, and  executed  and  delivered  their 
bonds  for  the  deferred  payments  to  the  said 
commissioners.  A  report  of  said  sale  hav- 
ing been  made  to  the  court,  the  same  was 
excepted  to  by  the  said  Hudgins,  on  various 
grounds,  which  are  set  out  in  the  bill  of 
exceptions.  Afterwards,  to  wit:  at  October 
term    of   said    circuit    court    1871,    the 

179  cause  *came  on  to  be  again  heard,  on 
the  papers  formerly  read,  and  the  re- 
port of  said  commissioners  of  the  sale  by 
them  of  the  real  estate  in  the  report  men- 
tioned, the  exceptions  thereto,  &c.,  and  was 
argued  by  counsel.  On  consideration  where- 
of, the  courts,  overruled  the  exceptions,  and 
confirmed  the  said  report  and  sale.  And  it 
being  suggested  to  the  court  that  Walter  G. 
Hudgins  was  in  possession  of  the  property 
sold  by  said  commissioners  in  the  report 
mentioned,  it  was  ordered  that  he  should, 
within  ten  days  from  the  service  upon  him 
of  a  copy  of  said  decree,  surrender  and  de- 
liver to  said  ).  W.  Marchant  &  Co.,  the  pur- 
chaser of  said  property,  possession  thereof. 
And  it  was  further  ordered  that  unless  said 
Walter  G.  Hudgins  should  so  surrender  pos- 
session of  said  land  to  said  purchasers,  and 
if  he  should  continue  to  hold  possession  of 
the  same  until  the  1st  day  of  December 
1871,  then  the  sheriff  of  said  county  was 
ordered  to  rernove  him  from  said  property, 
and  put  the  said  purchasers  in  possession  of 
the  same.  A  copy  of  the  said  decree  of  Oc- 
tober term  1871  is  also  inserted  in  the  bill 
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Afterwards  the  said  William  H.  Hudgins 
applied  to  this  court  for  an  appeal  from,  and 
supersedeas  to  the  decree  last  mentioned, 
which  were  accordingly  allowed  and  award- 
ed. A  supersedeas  was  accordingly  issued  in 
the  usual  form,  and  the  bond  with  security 
thereby  required  was  accordingly  given.  But 
the  said  purchasers  being  then  in  posses- 
sion of  the  said  premises,  refused  to  deliver 
the  same  to  the  said  William  H.  Hudgins. 
Upon  the  foregoing,  which  were  all 

180  the  facts  and  *evidence  in   the  cause, 
the   plaintiff   moved    the   court   to   in- 
struct the  jury  as  follows: 

"That  if  they  believed  from  the  evidence 
in  the  cause,  that  the  complainant,  William 
H-  Hudgins,  was  the  owner  of  the  tenement 
^nd  premises  in  the  complaint  in  this  cause 
mentioned,  before  the  decree  of  sale  and 
?ale  made  in  the  chancery  cause  of  Lanier, 
Bros.  &  Co.  against  Wm.  H.  Hudgins  now 
pending  in  the  circuit  court  for  the  county 
of  Mathews;  that  at  the  said  sale  the  de- 
fendants became  the  purchasers  thereof; 
that  said  sale  was  confirmed  by  the  said  cir- 
cuit court,  and  the  defendants  put  in  the 
possession  of  said  premises  by  virtue  of  the 
decree  of  said  court,  which  said  decree  has 
been  superseded  by  a  decree  of  the  supreme 
court  of  appeals  of  Virgina;  they  are  bound 
to  find  for  the  complainant." 

Which  instruction  the  court  refused  to 
give;  but  gave  an  instruction  prayed  for  by 
the  defendants  as  follows: 

"The  jury  are  instructed  that  if  they  be- 
lieve from  the  evidence  in  the  cause  that 
the  complainant,  Wm.  H.  Hudgins,  was  the 
owner  of  the  tenement  and  premises  in  the 
complaint  in  this  cause  mentioned  before 
the  decree  of  sale,  and  sale  made  in  the 
chancery  cause  of  Lanier,  Bros.  &  Co. 
against  Wm.  H.  Hudgins,  now  pending  in 
the  circuit  court  for  the  county  of  Mathews; 
that  ai  the  said  sale  the  defendants  became 
the  purchasers  thereof ;  that  said  sale  was  con- 
firmed by  the  said  circuit  court,  and  the  de- 
fendants put  in  possession  of  said  premises  by 
virtue  of  the  decree  of  said  court  before  the 
supersedeas  hereafter  mentioned  was  azvarded; 
and  that  the  said  decree  has  been  superseded 
by  a  decree  of  the  supreme  court  of  appeals 
of  Virginia;  they  are  bound  to  find  for  the 
defendants  in  possession." 

181  ♦To  which  rulings  of  the  court,  re- 
fusing   to    give    the    instruction    prayed 

for  by  the  plaintiff,  and  giving  that  prayed 
for  by  the  defendants,  the  first  of  the  said 
two  bills  of  exceptions  was  taken. 

The  other  bill  of  exceptions  was  taken  to 
the  opinion  of  the  court  overruling  the  mo- 
tion of  the  plaintiff  to  set  aside  the  verdict 
and  award  a  new  trial,  on  the  ground  of 
misdirection  by  the  court  to  the  jury,  and 
because  the  said  verdict  was  against  the  law 
and  the  evidence  in  the  cause. 

The  county  court  having  rendered  judg- 
ment for  the  defendants  in  the  said  action, 
the  same  was  affirmed  by  the  circuit  court; 
v'hereupon  the  plaintiff  applied  to  this  court 
tor  a  writ  of  error  and  supersedeas  to  the 
judgment  of  the  circuit  court;  which  were 
accordingly   awarded. 


The  only  assignment  of  error  in  this  case 
is  contained  in  the  petition  for  a  writ  of  er- 
ror and  supersedeas  in  the  case,  and  is  in 
these  words:  ^ 

"Your  petitioner  is  advised  that  the  said 
J.  W.  Marchant  &  Co.,  by  bidding  off  the 
said  land  at  the  sale  thereof  by  the  commis- 
sioners aforesaid,  acquired  no  right  tp  the 
possession  of  said  land  (the  decree  under 
which  it  was  sold  not  ordering  possession 
thereof  to  be  given),  and  could  only  claim 
that  their  offer  should  be  reported  to  the 
court,  subject  to  its  approval  or  disapproval 
(and  here  it  will  be  noticed  that  said  decree 
did  not  direct  the  said  cornmissioners  to 
deliver  possession  to  the  highest  bidder). 
They  are  no  parties  to  the  case  of  Lanier, 
Bros,  &  Co.  V.  your  petitioner,  and  their  right 
to  the  benefit  of  their  bid  for  said  land  de- 
pends on  the  decision  of  that  case  by  this 
honorable  court.  Your  petitioner  is  als6  ad- 
vised that  the  said  Marchant  &  Co.  having 
no  claim  to  the  possession  of  said  land,  ex- 
cept by  virtue  of  the  decree  aforesaid, 

182  made  in  the  *case  of  Lanier,  Bros.  & 
Co.  V.  Hudgins)  when  that  decree  was 

superseded  by  the  order  of  tliis  court,  their  ti;le 
to  the  possession  failed,  and  your  petitioner 
became  entitled  to  the  possession." 

When  property  is  sold  under  a  decree  of 
a  court  of  chancery,  and  the  report  of  the 
sale  is  confirmed  by  the  court,  the  purchaser 
is  entitled  to  possession  of  the  property 
from  the  time  of  such  confirmation,  unless 
there  be  something  in  the  decree  to  the  con- 
trary, even  though  there  be  in  the  decree  no 
express  direction  for  the  delivery  of  such 
possession  to  the  purchaser.  But  in  this 
case  there  was  an  express  direction  in  the  de- 
cree that  the  purchaser  should  be  put  in  pos- 
session of  the  property,  which  was  accordingly 
done  before  any  appeal  from  the  said  decree 
was  allowed  by  this  court.  A  purchaser  under 
a  decree  of  a  court  of  chancery,  though  not  an 
original  party  to  the  cause  in  which  the  decree 
is  rendered,  becomes  a  party  thereto  by  his 
purchase,  so  far  as  his  rights  as  a  purchaser 
are  concerned.  A  supersedeas  to  a  decree  per- 
fected before  the  decree  is  executed,  operates 
as  a  stay  of  such  execution  until  the  cause  is 
determined  in  the  appellate  court.  But  when 
the  decree  is  executed  before  the  supersedeas 
thereto  is  perfected,  the  supersedeas  does  noi 
operate  as  a  writ  of  restitution  to  restore 
them  to  the  condition  they  were  in  before 
the  execution  of  the  decree. 

In  this  case  possession  of  the  property  in 
controversy  was  delivered  to  the  purchasers 
under  the  decree  before  a  supersedeas  to  the 
decree  was  awarded,  and  of  course  that  su- 
persedeas cannot  of  itself  operate  as  a  writ 
of  restitution  to  deprive  the  purchasers  of 
possession  and  restore  it  to  the  plaintiff  in 
the  suit. 

A  decree,  though  appealed  from,  is  pre- 
sumed to  be  right  \mtil  it  is  reversed, 

183  and    purchasers    under   it,    who    ♦have 
been    put    in    possession    accordingly. 

are  entitled  to  retain  such  possession  until 
deprived   of  the   right  thereto   by  such  re- 

It  can  hardljDiJieizaaldijeisai^QffJife  author- 
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ities  in  support  of  principles  before  stated, 
which  seem  to  be  well  settled  and  to  admit 
of  no  question.  References  are  made  in  the 
brief  of  the  counsel  of  the  appellees  which 
are  very  pertinent,  and  among  them  are  the 
following  to  our  own  reports:  White  v. 
Jones,  1  Wash.  117;  Wilson  v.  Stevenson*s 
adm'r,  2  Call  213 ;  Rucker  v.  Harrison,  6  Munf. 
181 ;  Newcomh  v.  Drummond,  4  lyeigh  57 ; 
Spencer  v.  Pilcher,  10  Id.  490;  and  Jones  v. 
Tatum,  19  Gratt  720.  Bacon's  abridgment,  title 
supersedeas  is  also  referred  to  in  regard  to 
the  common  law  doctrine  on  the  subject; 
and  some  notice  is  taken  of  a  modification 
of  the  doctrine  made  by  our  statute,  but  it 
does  not  affect  this  case. 

It  results  from  what  has  been  said  that 
there  is  no  error  in  the  judgment  of  the 
circuit  court,  and  that  the  same  must  be 
affirmed. 

But  in  addition  to  what  has  been  said  it 
may  be  proper  to  state,  that  pending  this 
case  in  this  court  the  appeal  from  the  de- 
cree under  which  the  said  J.  W.  Marchant 
&  Co.  became  purchasers  of  the  land  in  con- 
troversy as  aforesaid,  has  been  decided  by 
this  court,  by  which  decision  the  said  de- 
cree was  affirmed.  Hudgins  v.  Lanier  Bro. 
&•  Co.,  23  Gratt  494.  That  decision  would 
have  been  conclusive  of  this  case  in  favor 
of  the  defendants,  if  it  had  not  been  other- 
wise in  their  favor.  But  it  is  needless  to 
say  any  thing  further  on  that  subject. 

Judgment  affirmed. 


184        ♦CardwcU  v.  Allen,  Trustee. 

March   Terra,    1877,   Richmond. 

1.  Statnten — Snpersedeaii  Bond — Itentii  and 
Profits.* — That  portion  of  §  13,  chapter  178,  of 
the  Code  of  1873,  prescribing  the  penalty  of  an  ap- 
peal and  supersedeas  bond,  refers  only  to  the  dam- 
ages mentioned  in  S  24  of  the  same  chapter,  and 
was  not  intended  to  cover  the  rents  and  profits  of 
real  estate  in  the  possession  of  the  appellant  who 
had  given  a  deed  of  trust  thereon  to  secure  a  debt 
fully  its  value,  he  having  obtained  an  injunction  to 
prevent  the  sale  of  such  real  estate,  which  injunc- 
tion was  dissolved,  and  the  bill  dismissed,  and  the 
penalty  of  the  appeal  and  supersedeas  bond  will  not 
be  fixed  with  reference  to  sucii  "rents  and  profits." 

2.  Same — Constractlon  of  Terms  Used. — The 
word  "awarded,"  in  said  section  13,  refers  to  the 
words  "damages  and  costs;"  and  the  word  "in- 
curred" to  the  word  "fees"  therein,  so  as  to  make 
the  meaning  the  same  as  if  the  sentence  had  been 
written;  "and  also  to  pay  all  damages  and  costs 
which  may  be  awarded  against,  and  all  fees  which 
may  be  incurred  by,  the  appellants  or  petitioners." 

3.  Supersedeas  Bonds — Injnnctlon  Bonds — 
Penalty. — The  penalty  of  the  appeal  and  super- 
sedeas bond  should  be  sufficient  to  indemnify  and 
save  harmless  the  surety  in  the  injunction  bond. 


*Sapersedeas  Bond— Liability  of  Obll- 
arors. — In  Perry  v.  Horn,  21  W.  V'a.  739,  the  court 
said:  "These  courts  (Virginia  and  West  Virginia) 
have  held  that  when  the  sale  of  land  has  been  ordered 
and  is  stayed  by  the  supersedeas  the  supersedeas  bond 
does  not  render  the  obligors  in  the  bond  responsible 
for  the  rents  and  profits  of  the  land  pending  the  ap- 
peal/' citing  the  principal  case.  See  also  Beard  v. 
Arbucklc,  19  W.  Va.  149. 


Wiltshire  Cardwell  filed  his  bill  in  the 
circuit  court  of  Prince  Edward  county,  and 
obtained  an  injunction  to  prohibit  Edgar  Allen, 
the  trustee  in  a  deed  of  trust  executed  by 
Cardwell  and  wife,  from  selling  certain  real 
estate  conveyed  in  said  deed  to  secure  two 
negotiable  notes  held  by  the  English  and 
American  Bank  at  Farmville,  Va.  The  pen- 
alty of  the  injunction  bond  was  five  hundred 
dollars.  Upon  the  hearing  of  the  case  the 
injunction  was  dissolved,  and  the  bill  dis- 
missed with  costs.  Cardwell  then  obtained 
from  a  judge  of  this  court  an  appeal 

185  from,  and  supersedeas  to,  *the  decree  of 
the  circuit  court  dissolving  the  injunc- 
tion and  dismissing  the  bill;  and  the  penalty 
of  the  supersedeas  bond  required  by  said 
judge  was  only  $200.  A  motion  was  made 
to  require  the  appellant  to  give  a  new  bond 
in  a  larger  penalty,  on  the  ground  that  the 
real  estate  conveyed  would  not  sell  for 
enough  to  satisfy  the  debt  due;  that  the  ap- 
pellant was  in  possession  of  the  same,  en- 
joying the  rents  and  profits,  and  that  the 
penalty  of  the  bond  ought  at  least  to  be 
sufficient  to  cover  the  amount  of  said  rents 
and  profits,  in  addition  to  the  amount  of 
damages,  costs  and  fe,es  intended  to  be 
covered  by  the  said  penalty  of  two  hundred 
dollars  on  the  first  bond  required. 

Guy  &  Gilliam,  for  the  appellant. 
W.  W.  Henry,  for  the  appellees. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  motion  to  require  the  appellant  to 
give  bond  with  security  in  a  larger  penalty 
than  two  hundred  dollars,  the  penalty  of  the 
appeal  bond  required  to  be  given  by  the 
judge  who  granted  the  appeal  in  this  case. 
The  appeal  is  from  a  decree  dissolving  an 
injunction  to  a  sale  of  land  under  a  deed  of 
trust,  and  dismissing  the  bill.  The  appellant 
is  in  possession  of  the  land,  enjoying  the 
issues  and  profits  thereof,  pending  the  ap- 
peal. The  appellees  contend  that  the  land  is 
not  of  sufficient  value,  to  satisfy  the  debt  for 
which  it  is  bound  to  them;  and  that  the 
penalty  of  the  appeal  bond  ought  therefore 
to  be  large  enough  to  cover  the  amount  of 
the  said  issues  and  profits  in  addition  to  the 
amount  of  damages,  costs  and  fees  intended  to 
be  covered  by  the  said  penalty  of  two  hundred 
dollars. 

186  *The  question  we  now  have  to  solve 
it  not  what  the  law  ought  to  be,  but 

what  it  actually  is.  The  former  question  is 
addressed  to  the  legislature,  the  latter  to  the 
courts.  If  we  were  a  legislature,  we  might 
and  probably  would  consider  it  very  rea- 
sonable and  proper  that  in  such  a  case  as 
this  the  penalty  of  the  appeal  bond  should 
be  large  enough  for  the  purpose  aforesaid, 
and  that  the  condition  of  the  bond  should 
plainly  provide  to  that  eflFect;  and  we  might 
and  probably  would  make  or  amend  the  law 
accordingly.  But  as  we  are  a  court,  and  not 
a  legislature,  the  enquiry  we  have  to  solve 
simply  is,  what  is  the  law  as  it  now  stands, 
not  what  it  ought  to  be. 
The  law  which  we  nowb> 
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is  the  13th  section  of  chapter  178  of  the  Code 
of  1873,  page  1139,  which  is  in  these  words: 
"13.  Except  where  an  appeal,  writ  of  er- 
ror, or  supersedeas,  is  proper  to  protect  the 
estate  of  a  decedent,  convict,  or  insane  per- 
son, the  same  shall  not  take  effect  until 
bond  is  given  by  the  appellants  or  petition- 
ers, or  one  of  them,  or  some  other  person, 
in  a  penalty  to  be  fixed  by  the  court  or 
judge  by  or  in  which  the  appeal,  writ  of  er- 
ror, or  supersedeas,  is  allowed  or  entered,  with 
condition,  if  a  supersedeas  be  awarded,  to 
perform  and  satisfy  the  judgment,  decree  or 
order,  or  the  part  thereof  proceedings  on 
which  are  stayed,  in  case  the  said  judgment, 
decree  or  order,  or  such  part,  be  affirmed, 
or  the  appeal,  writ  of  error,  or  supersedeas, 
be  dismissed;  and  also  to  pay  all  damages, 
costs  and  fees  which  may  be  awarded  against 
or  incurred  by  the  appellants  or  petitioners; 
and  if  it  be  an  appeal  from  an  order  dissolv- 
ing an  injunction  or  dismissing  a  bill  of 
injunction,  with  a  further  condition  to  in- 
demnify and  save  harmless  the  surety  in  the 
injunction  bond  against  all  the  loss  or  dam- 
age in  consequence  of  his  suretyship; 

187  *and   with   condition,  when   no  super- 
sedeas is  awarded,  to  pay  such  specific 

damages  and  such  costs  and  fees  as  may  be 
awarded  or  incurred." 

This  is  the  only  law  which  requires  the 
execution  of  an  appeal  bond  and  makes  pro- 
vision in  regard  to  the  amount  of  the  pen- 
alty and  terms  of  the  condition  of  the  bond. 
That  portion  of  it  which  involves  the  ques- 
tion we  are  now  considering  is  in  these 
words:  "with  condition,  if  a  supersedeas ht 
awarded,  to  perform  and  satisfy  the  judg- 
ment, decree  or  order,  or  the  part  thereof 
proceedings  on  which  are  stayed,  in  case 
the  said  judgment,  decree  or  order,  or  such 
part  thereof,  be  affirmed,  or  the  appeal,  writ 
of  error  or  supersedeas  be  dismissed;  and 
also  to  pay  all  damages,  costs  and  fees 
which  may  be  awarded  against  or  incurred 
by  the  appellants  or  petitioners." 

Now  if  the  damages  which  may  arise  from 
a  loss  of  issues  ana  profits  of  the  land  in 
controversy  while  in  possession  of  the  ap- 
pellant pending  the  appeal  as  aforesaid,  are 
provided  for  by  the  terms  of  the  condition 
of  the  appeal  bond  prescribed  by  the  said 
law,  it  must  be  because  they  are  included  in 
the  word  "damages,"  in  that  part  of  the  law 
which  is  as  follows :  "And  also  to  pay  all  dam- 
a^es,  costs  and  fees  which  may  be  awarded 
aqrainst  or  incurred  by  the  appellants  or  pe- 
titioners." 

Are  they  so  included?  What  is  the  mean- 
ing of  the  word  "damages"  in  that  connec- 
tion? Plainly,  we  think  its  meaning  is  de- 
fined by  a  succeeding  section  of  the  same 
chapter,  page  1142  of  the  Code,  which  is  in 
these  words: 

"24.  When  any  judgment,  decree,  or  order 
is  affirmed,  damages  shall  be  awarded  to  the 
appellee;  such  damages,  when  the  judgment, 
decree  or  order  is  for  the  payment  of  money, 
shall  be  the  interest  to  which  the  parties  are 
legally     entitled     in     the     cause     (to 

188  *be  computed  upon  the  whole  amount 
of  the   recovery,   including  interest  and 

costs),  from  the  time  the  appeal,  writ  of  error 


or  supersedeas  took  effect,  until  the  affirm- 
ance, or  if  the  affirmance  be  by  the  court  of 
appeals,  until  a  copy  of  its  decision  is  en- 
tered in  the  order  book  of  the  court  below, 
which  damages  shall  be  in  satisfaction  of  all  j 
interest  during  that  time.  When  the  judg- 
ment, decree  or  order  is  not  for  the  payment 
of  any  money,  except  costs,  the  damages  i 
shall  be  such  specific  sum  as  the  appellate 
court  may  deem  reasonable,  not  being  more 
than  one  hundred  dollars,  nor  in  the  court 
of  appeals  less  than  thirty  dollars." 

In  construing  the  words,  "and  also  to  pay 
all  damages,  costs,  and  fees  which  may  be 
awarded  against  or  incurred  by  the  appel- 
lants or  petitioners,"  we  must  apply  the 
rule,  "redendo  singula  singulis,"  and  refer  the 
word  "awarded"  to  the  words  "damages" 
and  "costs,"  and  the  word  "incurred"  to  the 
word  "fees."  So  as  to  make  the  meaning  of 
the  sentence  the  same  as  if  it  had  been  thus 
written:  "And  also  to  pay  all  damages  and 
costs  which  may  be  awarded  against,  and 
all  fees  incurred  by  the  appellants  and  pe- 
titioners." 

In  that  form  of  expression  the  meaning  of 
the  word  "damages"  in  the  13th  section 
seems  to  be  perfectly  plain,  especially  when 
we  take  that  section  in  connection  with  the 
24th  of  the  same  chapter;  which  declares 
that  when  any  judgment  &c.  is  affirmed, 
damages  shall  be  awarded  to  the  appellee; 
such  damages  to  be  a  certain  percentage  on 
the  recovery,  if  of  money,  or  a  specific  sum. 
if  the  recovery  be  not  of  money  except  costs 

That  the  words  "incurred  by,"  in  the  13th 
sectioq,  refers,  and  is  confined  to,  the  word 
"fees"  therein,  appears  from  the  act  passed 
February  15,  1844,  acts  of  assembly  1843  '44, 
page  46,  chap.  54,  §  3,  which  enacts 
189  *"that  the  securities  to  all  appeal  and 
supersedeas  bonds  in  the  said  court  of 
appeals  shall  be  liable  to  the  clerks  for  all  fees 
which  shall  be  incurred  by  the  appellant  or 
plaintiff  in  any  appeal  or  supersedeas." 

This  is  the  first  law  which  made  the  ap- 
peal bond  cover  fees  incurred  by  the  ap- 
pellant to  the  clerk.  These  fees  »ever  were, 
nor  ever  are,  awarded  against  the  appellant, 
though  incurred  by  him.  Damages  and  costs 
recovered  by  the  appellee  on  the  affirmance 
of  a  judgment  or  decree  always  have  been 
and  are  awarded  against  the  appellant 

That  the  revisors  did  not  intend  to  make 
any  material  change  of  the  law  by  the  sec- 
tions aforesaid  which  they  embodied  in  the 
Code  of  1849  is  manifest.  Such  is  the  pre- 
sumption of  law  in  the  absence  of  any  de- 
cided evidence  to  the  contrary.  They  made 
in  their  report  no  note  of  any  intention  to 
make  such  change.  The  refer  in  the  mar- 
gin of  their  report,  opposite  to  sections  13 
and  24  of  chapter  182,  on  pages  888  and  891, 
to  the  old  laws  revised  by  them,  which  seem 
to  have  been  substantially  the  same  as  the 
new,  except  that  the  latter  is  much  more 
condensed  that  the  former. 

The  word  "incurred"  is  used,  and  properly 
so,  in  section  10  of  chapter  175  of  the  Code, 
page  1128,  which  dir^^rts  that  where  an  in- 
junction is  to  proceedings  on  a  judjarment  or 
decree,  the  condition  of  the  injunction  bond 
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shall  be  to  pay  such  judgment  or  decree, 
"and  all  such  costs  as  may  be  awarded 
against  the  party  obtaining  the  injunction, 
and  all  such  damages  as  shall  be  incurred  in 
case  the  injunction  be  dissolved."  The  costs 
here  referred  to  are  "awarded"  by  the  court 
of  chancery  in  the  injunction  suit,  and 
against  the  plaintiff  therein;  but  there  is  no 
award  in  that  suit  of  any  damages  incurred 
in  case  the  injunction  should  be  dis- 

190  solved.    The  damages  referred  *to  in 
the    section    by    the    words    "all    such 

damages  as  shall  be  incurred  in  case  the  in- 
junction be  dissolved,"  are  the  damages  pro- 
vided for  by  section  12,  on  the  same  page, 
which  enacts,  that  "where  an  injunction 
to  stay  proceedings  on  a  judgment  or  de- 
cree for  money  is  dissolved,  wholly  or  in 
part,  there  shall  be  paid  to  the  party  having 
such  judgment  or  decree,  damages  at  the 
rate  of  ten  per  centum  per  annum,"  &c.  These 
damages  may  properly  be  said  to  be  "in- 
curred in  case  the  injunction  be  dissolved;" 
for,  in  that  event,  they  are  directed  to  be  in- 
cluded in  the  execution  afterwards  to  be 
issued  on  the  judgment  or  decree,  and  may 
be  recovered  of  the  surety  in  the  injunction 
bond  by  a  suit  thereon.  There  is  therefore 
no  conflict  between  the  law  in  regard  to 
injunction  bonds  and  the  construction  we 
have  placed  on  the  law  in  regard  to  appeal 
bonds. 

Of  course,  as  the  appeal  in  this  case  is 
from  a  decree  dissolving  an  injunction  and 
dismissing  a  bill  in  injunction,  the  bond 
should  be  with  a  further  condition  to  indem- 
nify and  save  harmless  the  surety  in  the  in- 
junction bond  against  all  loss  or  damage  in 
consequence  of  his  suretyship.  Therefore 
the  penalty  of  the  appeal  or  supersedeas 
bond  ought  to  be  not  less  than  the  penalty 
of  the  injunction  bond,  which  is  appears  was 
$500.  The  appellant  ought  to  be  required  to 
execute  a  new  bond  in  the  penalty  of  $700, 
with  condition  as  the  law  directs,  in  a  case 
in  which  a  supersedeas  is  awarded,  and  in 
which  the  appeal  is  from  an  order  or  decree 
dissolving  an  injunction  or  dismissing  a 
bill  of  injunction.  S^e  Code,  p.  1139,  §  13. 
And  the  same  is  ordered  accordingly. 

We  have  not  in  the  foregoing  opinion,  re- 
ferred to  the  cases  cited  by  the  counsel  in 
the    argument,    because    they    seem    to 

191  depend  upon  the  statutes  and  rules  *of 
practice    of    other    states    and    of    ihe 

United  States,  which  do  not  apply  to  this 
state;  the  law  of  which  is  sufficiently  plain 
without  seeking  for  aid  from  those  sources. 

We  have  prepared  an  order  to  be  entered 
in  conformity  to  the  foregoing  opinion. 

Staples,  J.  I  am  not  prepared  to  concur 
in  the  opinion  just  delivered,  nor  to  express 
any  dissent  therefrom.  There  may  be  cases 
in  which  the  language  of  the  statute  would 
require  a  more  extended  construction  than 
that  given  by  the  opinion  of  the  president. 
For  example,  in  an  action  of  ejectment  by 
the  owner  for  the  recovery  of  real  estate, 
and  a  judgment  in  his  favor.  If  the  plain- 
tiff is  kept  out  of  possession  for  three  or 
four  years  by  an  appeal  to  this  court,  and 


the  judgment  is  affirmed,  I  am  not  prepared 
to  say  there  is  no  remedy  upon  the  appeal 
bond  for  the  recovery  of  the  rents  and 
profits  between  the  date  of  the  judgment 
and  the  affirmance.  Other  cases  may  be 
readily  suggested.  I  prefer  to  wait,  and  te 
decide  each  case  as  it  arises;  especially  as 
there  may  be  actions  on  appeal  bonds  in 
which  these  questions  will  be  distinctly  pre- 
sented. 

The  order  was  for  a  new  bond  in  a  suffi- 
cient amount  to  secure  the  surety  in  the  in- 
junction bond,  as  well  as  the  costs  and  dam- 
ages, but  not  the  rents  and  profits  of  the 
land. 


199        ^Lewis  v.  Henry's  Ex'ors  ft  als. 

March  Term,    1877,   Richmond. 
Absent,   Andsrson,  J.* 

I.  Testator  by  his  will  gives  land  and  stock  npon  h 
to  his  son  H.  By  the  3d  clause  of  his  will,  he  fiTes 
to  his  fiTe  daughters,  by  name,  the  balance  of  his 
land,  his  daughter  M  to  account  to  the  rest  of  his 
daughters,  in  the  sum  of  $3,500,  and  his  daughter 
L  $5,200,  these  being  the  amounts  paid  for  homes 
for  them.  By  the  4th  clause  he  gives  to  bis  son  H 
and  his  five  daughters  the  balance  of  his  personal 
property  to  be  equally  divided  among  them — Hklo: 
1.  Advancemeiita — ^Restl  Estate. — The  ad- 
vancements to  M  and  L  are  only  to  be  brought 
into  the  division  of  the  real  estate. 

a.  Same — ^Personal  Estate. — The  personal  es- 
tate embraced  in  the  4th  clause  is  to  be  equally 
divided  among  the  son  H  and  the  five  daughters. 

II.  Testator,  some  months  after  making  his  will, 
makes  a  coaicil  tQ  his  wiU  in  which  .le  says:  If  my 
estate  shotflcl  have  to  pay  the  debt,  or  any  part 
thereof  in  the  lawsuit  brought  by  M*s  adm'r  against 
Dr.  B*s  estate,  I  hereby  will  and  direct  that  my 
daughter  M  is  to  forfeit  all  interest  in  my  estate, 
and  is  to  inherit  nothing  under  my  will.  He  was 
the  surety  of  B,  who  had  been  the  husband  of  M, 
and  was  not  sued,  but  settled  the  debt  and  took  an 
assignment  of  it  After  his  death  in  a  suit  by  his 
executors,  nis  daughter  brings  the  money  into  court, 
and  tenders  it — HcLo: 

1.  liVllla— Conclltloa  Subseaaent.— The  con- 
dition  created  by  tee  codicil  is  a  condition  subse- 
quent, i^a  the  estate  not  having  paid  the  debt, 
but  M  tendering  the  money  to  pay  it,  her  interest 
in  her  father's  esute  is  not  forfeited. 

III.  Bxecotors — ^Tnistees — Powers. — As  to  the 
portion    of   the   property    given   to   his   daughter   S, 

testator  directs  that  his  executors  shall   hold 
193         it  in   trust,  and    manage    and    deal   *out  the 
proceeds  thereof  for  her  and  family  as  their 
necessities  may  require — Hklo: 

The  executors,  as  trustees  of  S,  may  use  the  pro- 
ceeds arising  from  sales  and  collections,  as  well 
as  from  rents  and  profits,  as  in  their  discretion 
the  necessities  of  said  S  and  family  may  re- 
qaire.  They  may  give  her  possession  of  ths 
property,  or  they  may  purchase  for  her  such 
property  as  they  may   deem   necessary   for   the 
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•JuDGl  Andkrson  was  prevented  by  severe  illness 
irom  sitting  in  most  of  the  causes  decided  during 
this  term  of  the  court 

See  generally,  Watkins  v.  Young,  31  Gratt.  84,  and 
noti   on   advancements. 
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use  of  herself  and  family,  or  to  enable  her  to 
cultivate  or  improve  the  real  estate  devised  to 
her;  and  to  erect  suitable  buildings  upon  the 
real  estate,  so  as  to  enable  her  to  reside  upon 
and  cultivate  it.  And  they  will  not  he  respon- 
sible for  any  personal  property  which  in  their 
discretion  they  may  put  in  the  possession  of 
said  S,  and  which  may  be  wasted  or  lost  while 
in  her  possession.  And  they  may  sell  and  use 
'  or  reinvest  as  in  their  judgment  the  necessities 

of  said  S  and  her  family  may  require. 

In  October  1872  Edward  W.  Henry,  Sen., 
of  the  county  of  Charlotte,  departed  this 
life,  having  n^ade  his  will  and  a  codicil 
thereto,  which  was  duly  admitted  to  probate 
in  the  county  court  of  Charlotte,  and  Ed- 
mund W.  Henry,  Jr.  and  James  T.  Buster 
qualified  as  executors  thereof. 

By  the  sesond  clause  of  his  will  the  testa- 
tor gave  to  his  son,  Edward  W.  Henry,  a 
tract  of  land  which  is  set  out  by  metes  and 
bounds,  for  his  life;  and  at  his  death  il  was 
to  be  divided  among  his  children  by  his 
then  present  wife.  Testator  gave  also  to  his 
said  son  all  testator's  stock  of  horses,  mules, 
hogs  and  sheep,  all  his  cattle,  except  two 
cows  and  calves,  which  he  gave  to  his 
daughter,  C.  Catlett,  and  the  furniture  in  the 
room  occupied  by  the  said  Edward,  &c. 

The  third  and  fourth  clauses  are  as  follows : 

3d.  I  give  and  bequeath  to  my  daughters, 
M.  R.  Lewis,  S.  J.  Armistead,  Lucy  D. 
Leighton,  Celine  Catlett  and  A.  B.  Smith, 
and  their  heirs,  the  balance  of  my  landed 
property,  to  be  equally  divided  betVeen 
them;  but  my  daughter  Lewis  is  to  be 
194  accountable  to  ♦the  rest  of  my  daugh- 
ters in  the  sum  of  $3,500,  and  my 
daughter  Leighton,  $5,120,  these  being  the 
amounts  paid  for  homes  for  them. 

4th.  I  will  and  direct  that  all  my  house- 
hold and  kitchen  furniture,  not  before 
willed,  silverware,  all  money  in  hand  due 
me,  bonds,  accounts  and  everything  which 
may  be  due  me  from  any  source,  crops,  and 
any  personal  property  which  may  herein 
be  omitted,  shall  be  equally  divided  be- 
tween my  son  E.  VV.  Henry  and  my  five 
above  named  daughters. 

By  the  fifth  clause  of  his  will,  as  to  that 
portion  of  his  property  willed  to  his  daugh- 
ter, A.  B.  Smith,  the  testator  directed  that 
his  executors  shall  hold  it  in  trust,  and 
manage  and  deal  out  the  proceeds  thereof, 
for  her  and  her  family,  as  their  necessities 
may  require. 

This  will  was  written  by  the  testator  him- 
self, and  bears  date  on  the  21st  of  April 
1871.  The  codicil  bears  date  on  the  15th  of 
November  1871,  and  is  as  follows:  If  my 
estate  should  have  to  pay  the  debt,  or  any 
part  thereof,  in  the  lawsuit  brought  by  Mil- 
ler's administrator  against  Dr.  Wm.  B. 
Lewis'  estate,  I  hereby  will  and  direct,  that 
my  daughter  M.  R.  Lewis  is  to  forfeit  all 
interest  in  my  estate,  and  is  to  inherit  noth- 
ing under  this  my  will. 

The  bond  referred  to  in  the  above  codicil 
bears  date  the  16th  of  November  1858.  It 
was  executed  by  Lewis,  with  E.  W.  Henry 
as  his  surety,  to  George  M.  Y.  Miller,  for 


the  sum  of  one  hundred  and  ninety-five  dol- 
lars. Dr.  Lewis  having  died,  and  as  it  would 
seem  without  sufficient  assets  to  pay  his 
debts,  an  action  on  his  bond  was  brought  by 
Miller's  administrator  against  Mrs.  Lewis 
as  executrix  of  Dr.  Lewis,  and  a  judgment  was 
recovered  against  her  prior  to  the  ISth  of 
April    1872.     No    action    was    instituted 

195  upon   the   ♦bond   against    Mr.    Henry; 
but  after  the  judgment  was  rendered 

against  Mrs.  Lewis,  he  settled  with  the 
counsel  of  the  plaintiff,  by  giving  him  a  re- 
ceipt for  the  amount  upon  a  claim  which  he 
had  upon  an  estate  in  the  hands  of  the  coun- 
sel of  Miller,  as  administrator,  and  the  bond 
was  assigned  by  Miller's  administrator  to 
E.  W.  Henry,  Sr.,  without  recourse. 

In  January  1873  the  executors  of  E.  W. 
Henry,  Sr.,  and  E.  W.  Henry,  Jr.,  in  his 
own  right,  instituted  a  suit  in  equity  in  tlie 
circuit  court  of  Charlotte  county,  against  M. 
R.  Lewis  and  the  other  daughters  of  E.  W. 
Henry,  Sr.,  and  the  husbands  of  those  who 
were  married;  in  which  they  set  out  the 
foregoing  facts  and  asked  the  advice  and  di- 
rection of  the  court  in  the  administration  of 
their  testator's  estate.  The  points  on  which 
they  asked  for  instruction  were:  1st. 
Whether  upon  the  facts  of  the  case  Mrs. 
Lewis  had,  under  the  codicil,  forfeited  her 
share  of  the  testator's  estate.  2d.  Whether 
the  charges  made  against  Mrs.  Lewis  and 
Mrs.  Leighton  in  the  third  clause  of  the  will 
were  to  be  considered  as  affecting  the  divi- 
sion of  the  personalty  directed  in  the  fourth 
clause.  3d.  Whether,  under  the  powers 
vested  in  the  executors  in  the  fifth  clause 
of  the  will,  they  were  authorized  to  use  the 
principal  of  the  fund,  or  only  the  interest 
and  profits  thereof,  for  the  support  and 
maintenance  of  Mrs.  A.  B.  Smith  and  fam- 
ily. And  if  she  should  wish  to  reside  on  the 
land  devised  to  her,  to  what  extent  might 
the  money  coming  to  her  be  used  in  im- 
proving by  building,  &c.,  on  said  land,  or 
any  other  land  selected  for  her  home. 

Mrs.  Lewis  alone  answered  the  bill.  She 
insisted,  that  the  case  had  not  occurred  on 
which  the  forfeiture  of  her  interest  in  her 
father's  estate  was  to  occur,  he  never  hav- 
ing been  sued  for  the  debt;  and  if  it 

196  was  ♦paid,  was  paid  by  him  in  his  life- 
time, though  in  fact  he  had  paid  no 

money.  But  if  the  codicil  created  a  for- 
feiture, it  was  upon  a  condition  subsequent; 
and  the  facts  must  come  precisely  up  to  the 
terms  of  the  condition,  which  was  not  the 
case  here,  and  moreover,  it  lay  in  compensa- 
tion ;  and  she  brought  into  court  the  amount 
of  the  debt,  and  tendered  it  in  satisfaction 
thereof. 

On  the  question  of  the  charges  made  in 
the  third  clause  of  the  will,  she  insisted  they 
were  to  be  confined  to  the  real  estate  dis- 
posed of  in  that  clause. 

The  cause  came  on  to  be  heard  on  the  2d 
of  April  1873,  when  the  court  held,  that  the 
event  had  occurred  upon  which  the  testa- 
I  tor,  by  the  codicil  to  his  will,  provided  for 
i  the  forfeiture  of  Mrs.  Lewis'  interest  in  his 
estate,  and  she  had  no  interest  therein  be- 
yond the  advancements  toJier  by  the  tes- 
tator in  his  lifetif^^i^^j9^l(^(3^  I  portion 
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which  had  been  willed  to  her  passed  to  the 
other  children  mentioned  in  the  third  and 
fourth  clauses  of  the  will,  and  there  was  no 
intestancy  thereof.  And  the  court  further 
held,  that  Mrs.  Leighton  could  take  no  fur- 
ther interest  in  the  estate,  real  or  personal, 
until  the  other  daughters  should  be  made  equal 
to  her  by  receiving  the  like  sum  of  $5,120. 

And  the  court  held,  that  by  the  5th  clause 
of  said  will  the  said  testator  did  not  intend 
to  change  the  bequest  to  his  daughter,  Ada 
B.  Smith,  but  only  to  place  it  under  the  con- 
trol and  management  of  his  executors  as 
trustees  for  her  sole  use  and  benefit;  and 
that,  in  exercising  the  said  trust,  they  are  to 
deal  out  the  proceeds  arising  as  well  from 
sales  and  collections  as  from  the  rents  and 
profits,  according  as  in  their  discretion  the  ne- 
cessities of  said  Ada  B.  Smith  and  family  may 
require;  and  that  the  said  trustees  are  at 
liberty  to  give  the   said  Ada   B.    Smith 

197  the  possession  and  use  of  any  *and 
all  of  the  said  property,  if  in  their  dis- 
cretion the  necessities  of  herself  and  family 
require  it,  or  they  may  purchase  for  her 
such  property  as  they  may  deem  necessary 
and  proper  for  the  use  of  herself  and  family, 
or  to  enable  her  to  cultivate  or  improve  the 
real  estate  devised  to  her;  and  they  are  at 
liberty,  in  the  exercise  of  the  same  discre- 
tion, to  erect  suitable  buildings  upon  the 
said  real  estate,  so  that  she  may  be  enabled 
to  reside  thereon  and  to  cultivate  the  same. 
And  any  personal  property  which,  in  the  ex- 
ercise of  their  discretion,  they  may  place  in 
the  possession  of  the  said  Ada  B.  Smith,  and 
which  may  be  used,  wasted  or  lost  while  in 
her  possession,  shall  not  be  chargeable  to 
them,  the  said  trustees,  by  reason  thereof, 
but  their  responsibility  therefor  shall  cease 
whenever,  in  the  exercise  of  their  descre- 
tion,  they  have  so  placed  .her  in  the  posses- 
sion thereof.  And  the  said  trustees,  if  in 
their  discretion  they  deem  it  best,  are  at 
liberty  to  sell  any  and  all  of  the  trust  sub- 
ject, and  use  or  reinvest  the  proceeds,  or 
any  part  thereof,  as  in  their  judifment  the 
necessities  of  the  said  Ada  B.  Smith  and 
family  may  require. 

From  this  decree  Mrs.  Lewis  applied  to 
this  court  for  an  appeal;  which  was  allowed. 

Ould  &  Carrington,  for  the  appellant. 

W.  W.  Henry  and  Wood  Bouldin,  Jr.,  for 
the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

Two  questions  arise  in  this  case  for  our 
consideration.  Both  depend  upon  the  true 
construction  to  be  given  to  the  will  of  the 
testator,   Edward   W.    Henry. 

198  ♦They    arise    under    the    third    and 
fourth  clauses  of  said  will,  and  under 

the  codicil  executed  several  months  after 
the  date  of  the  will. 

In  the  first  clause  of  his  will  the  testator 
provides  for  the  payment  of  his  debts.  In 
the  second  clause  he  gives  to  his  son,  Ed. 
W.  Henry,  a  tract  of  land  set  out  by  metes 
and  bounds  and  certain  personal  property. 
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Then  follow  the  third  and  fourth  clauses 
in  these  words: 

"3d.  I  give  and  bequeath  to  my  daugh- 
ters, M.  R.  Lewis,  S.  J.  Armistead,  Lucy  D. 
Leighton,  Celine  Catlett  and  A.  B.  Smith, 
and  their  heirs,  the  balance  of  my  landed 
property,  to  be  equally  divided  between 
them;  but  my  daughter  Lewis  is  to  be  ac- 
countable to  the  rest  of  my  daughters  in  the 
sum  of  $3,500,  and  my  daughter  Leighton 
$5,120,  these  being  the  amounts  pmd  for  homes 
for  them. 

"4th.  I  will  and  direct  that  all  my  house- 
hold and  kitchen  furniture,  not  before  willed, 
silverware,  all  money  in  hand  and  due  me, 
bonds,  accounts,  and  everything  which  may 
be  due  from  any  source,  crops,  and  any  per- 
sonal property  which  may  be  herein  omitted, 
shall  be  equally  divided  between  my  son,  E. 
W.  Henry,  and  my  five  above  named  daugh- 
ters." 

The  court  is  of  opinion,  that  reading  these 
two  clauses  together,  and  looking  to  the 
general  scope  of  the  will,  the  intention  of 
the  testator  was  manifest  in  making,  by  the 
third  clause  of  his  will,  an  equal  distribu- 
tion of  the  balance  of  his  real  estate  (after 
the  disposition  of  that  contained  in  the  sec- 
ond clause  to  his  son,  Edward  W.  Henry,) 
among  his  daughters.  He  had  in  his  life- 
time advanced  to  his  daughter,  Mrs.  Lewis, 
real  estate  to  the  value,  fixed  by  himself,  of 
$3,500,  and  to  his  daughter,  Mrs.  Leighton, 
real  estate  to  the  value,  also  fixed  by 
199  himself,  of  the  sum  of  ♦$5,120,  these 
amounts  being,  as  he  expresses  it  in 
the  third  clause  of  his  will  above  quoted, 
'*the  amounts  paid  for  homes  for  them." 

We  think  it  is  plain,  that  the  testator  dis- 
I>osing  of  his  real  estate  among  his  five 
daughters,  and  having  advanced  certain  real 
estate  to  two  of  his  daughters  as  homes  for 
them  of  the  value  of  $3,500  to  one,  and 
$5,120  to  the  other,  intended  to  make  the 
distribution  of  this  real  estate  equal  by  re- 
quiring his  advanced  daughters  to  account 
in  the  distribution  for  the  real  estate  thus 
advanced  M  the  price  fixed  by  the  testator. 

We  are  of  opinion  that  the  third  clause, 
thus  disposing  of  his  real  estate,  is  entirely 
independent  of,  and  is  not  controlled  by  the 
fourth  clause  of  the  will.  The  latter  clause 
disposes  of  the  residuum  of  the  personal  es- 
tate, which  he  directs  "shall  be  divided  eq- 
ually between  my  son,  E.  W.  Henry,  and 
my  five  daughters." 

These  two  clauses  are  separate  and  inde- 
pendent. One  relates  to  the  disposition  of 
his  real  estate,  the  other  to  that  of  his  per- 
sonal estate. 

The  advancements  which  the  testator  in 
his  lifetime  had  made  to  his  daughters  were 
in  real  estate,  "as  homes  purchased  for 
them."  In  disposing  of  his  real  estate,  he  re- 
quires an  equal  distribution;  and  in  order  to 
make  it  equal,  his  advance  daughters  are  re- 
quired to  account  in  that  distribution.  Wh'-n 
he  comes  to  dispose  of  his  personal  estate  in 
the  fourth  clause  of  his  will,  the  objects  of 
his  bounty  are  no  longer  his  daughters  alone, 
but  he  divides  this  personal  property  equal- 
ly among  his  son  and  his  fivel4aughters. 
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We  think  it  is  plain,  that  the  testator  hav- 
ing separated  his  bequests  in  two  distinct 
clauses  of  his  will,  one  having  reference  to 
real  estate  and  the  other  to  personal  estate, 
and  the  objects  of  his  bounty  being  differ- 
ent persons  (in  the  one  his  daughters 
200  only,  and  ♦in  the  other  his  son  and 
daughters),  it  was  not  his  intention  to 
charge  the  advancements  to  his  two  mar- 
ried daughters  upon  both  the  real  and  per- 
sonal estate  devised  and  bequeathed  to 
them.  If  he  had  intended  these  advance- 
ments to  be  a  charge  against  both  real  and 
personal  estate,  he  would  not  have  created 
this  charge  by  putting  it  in  the  third  clause 
of  his  will,  which  related  to  real  estate 
alone,  but  in  a  separate  item,  general  in  its 
terms,  and  without  qualification  of  any  sort 

The  court  is  therefore  of  opinion,  that  the 
advancements  made  by  the  testator  in  his. 
lifetime  are  made  by  his  will  a  charge  only 
upon  the  real  estate  disposed  of  by  the  third 
clause  of  the  will,  and  are  in  no  manner  to 
be  considered  in  the  distribution  of  the  person- 
al estate  bequeathed  under  the  fourth  clause. 

The  second  and  most  important  question 
we  have  to  determine  arises  under  the  cod- 
icil to  the  will  of  the  testator,  which  is  in 
these  words: 

"CX)DICIL. 

"If  my  estate  should  have  to  pay  the  debt, 
or  any  part  thereof,  in  the  lawsuit  brought 
by  Miller's  administrator  against  Dr.  Wm. 
B.  Lewis'  estate,  I  hereby  will  and  direct 
that  my  daughter  M.  R.  Lewis  is  to  forfeit 
all  interest  in  my  estate,  and  is  to  inherit 
nothing  more  under  this  my  will." 

The  record  shows  that  this  codicil  had 
reference  to  a  bond  for  the  sum  of  $195.50, 
executed  by  William  B.  Lewis,  the  husband 
of  Mrs.  M.  R.  Lewis,  payable  to  George  M. 
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so  that  Mrs.  M.  R.  Lewis  is  denied  partici- 
pation in  the  estate  of  her  father;  no  part 
of  the  said  debt  having  ever  been  paid  by 
her  or  the  estate  of  W.  B.  Lewis." 

In  answer  to  this  bill,  Mrs.  Lewis,  after 
denying  that  her  failure  to  pay  the  debt  for 
which  her  father  was  bound  as  surety,  in 
his  lifetime  worked  a  forfeiture  of  her  in- 
terest in  his  estate  under  his  will  and  codi- 
cil, produced  in  court  and  made  then  and 
there  with  the  filing  of  her  answer,  a  tender 
of  the  whole  amount,  principal,  interest 
and  costs,  of  the  judgment  against  her 
husband,  for  which  her  father,  the  testator, 
was  bound  as  surety,  to  Miller's  administra- 
tor. 
202  *The  circuit  court  decreed  "that  by 
the  codicil  annexed  to  his  will  the  tes- 
tator provided  for  a  forfeiture  of  the  por- 
tion of  the  estate  willed  to  his  daughter 
Lewis  upon  the  happening  of  a  certain 
event,  which  actually  occurred  in  the  life- 
time of  the  testator:  and  upon  the  happening 
of  which  she  ceased  to  have  any  interest  in  the 
estate  of  the  testator  beyond  the  advancements 
to  her  by  the  testator  in  his  lifetime;  and  the 
portion  which  had  been  willed  to  her  passed 
to  the  other  children  mentioned  in  the  third 
and  fourth  dauses;  and  there  is  no  intestancy 
thereof."  The  court  is  of  opinion  that  the 
decree  of  the  circuit  court  is  erroneous. 

'The  condition  imposed  by  the  codicil  is 
plainly  a  condition  subsequent.  The  distinc- 
tion between  conditions  precedent  and  con- 
ditiofis  subsequent  is  well  marked  and 
clearly  defined  by  the  authorities.  The 
former  are  such  as  must  generally  happen 
or  be  performed  btfore  the  legacy  can  vest 
The  latter  are  such  as  by  non-performance, 
or  breach  of  them,  will  in  most  instances 
defeat  the  legacy  already  vested,  l  Roper 
on    Legacies    501.     In   other   words,   in    the 


Y.  Miller,  with  the  testator  as  the  surety  of  |  former  the  performance  of  the  condition  is 


said  William  B.  Lewis,  dated  November 
16th,  1858.  In  the  year  1871  suit  was 
201  instituted  on  this  bond,  and  *judgmcnt 
in  favor  of  Miller's  administrator 
against  Mrs.  Lewis  as  executrix  of  her  hus- 
band. But  it  does  not  appear  that  any  judg- 
ment was  recovered  against  the  surety  (the 
testator),  E.  W.  Henry,  or  that  any  suit  or 
other  proceeding  was  ever  commenced 
against  him  on  account  of  said  suretyship. 

But  it  appears  that  the  administrator  of 
Miller,  the  obligee  in  this  bond,  assigned  it 
to  the  testator  and  surety,  by  the  following 
assignment  which  appears  in  the  record: 
"For  value  received  I  assign  the  within 
bond  to  E.  W.  Henry.  Sr.,  without  re- 
course." Signed,  C.  E.  Miller,  administrator 
of  G.  M.  Y.  Miller,  by  W.  W.  Henry,  at- 
torney. 

It  further  appears  that  this  bond  thus  as- 
signed to  the  testator.  E.  W.  Henry,  Sr., 
was  found  enfolded  in  his  will. 

In  a  bill  filed  by  the  executors  of  E.  W. 
Henry,  in  the  circuit  court  of  Charlotte,  the 
court  is  asked  to  construe  the  third  and 
fourth  clauses  of  the  will  above  referred  to, 
and  also  to  construe  the  codicil;  and  the 
court  is  asked  to  say  "whether  on  the  facts 
s^^ated  (in  the  bill)  the  contingency  men- 
tioned in  the  said  codicil  has  not  happened; 
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required  before  the  estate  can  vest;  in  the 
latter  the  failure  to  perform  the  condition 
will  divest  the  estate.  2  Redfield  on  the 
Law  of  Wills  283;  2  Jarman,  Ed.  1861-2. 

In  the  case  before  use,  the  testator,  by  his 
will,  devised  a  certain  part  of  his  estate  to 
his  daughter.  By  his  codicil,  executed  six 
months  afterwards,  he  declares,  "If  my  es- 
tate have  to  pay  the  debt,  or  any  part  there- 
of, in  the  lawsuit  brought  by  Nliller's  ad- 
ministrator against  Dr.  W.  B.  Lewis'  estate.  I 
hereby  will  and  direct  that  my  daughter  M.  R. 
Lewis  is  to  forfeit  all  interest  in  my  estate, 
and  is  to  inherit  nothing  more  under  this  my 
will." 

The  condition  here  imposed  is  by   its 
203     very  terms  a  ^condition  subsequent.  By  it . 

Mrs.  Lewis  was  to  forfeit  all  interest  in 
the  testator's  estate  if  the  condition  was  not 
performed.  In  other  words,  she  was  to 
forfeit,  or  be  divested  of  all  interest  she  had 
acquired  under  the  will  if  the  condition  of 
the  codicil  was  not  complied  with. 

Nothing  is  better  settled  than  that  in  con- 
ditions subsequent,  since  they  are  in  defea- 
sance of  interests  already  vested,  courts  of 
law  and  courts  of  equity  are  strict  in  re- 
quiring the  very  event,  or  the  act  to  be  done, 
with  all  its  particulars,  wjiich  is  to  defeat 
the   interest    previ^c^usj^y  @(5^rf|opcr   on 


S3  GRATT. 


Virginia  Reports,  Annotatrd. 


804,  805,  906,  907 


Legacies,  513,  514,  and  cases  there  cited. 
As  was  said  Lord  Alvanly,  5  Vesey's  R. 
209,  "where  there  are  clear  words  of  gift, 
creating  a  vested  interest,  the  court  will 
never  permit  the  absolute  gift  to  be  de- 
feated, unless  it  be  perfectly  clear  that  the 
very  case  has  happened  in  which  it  is  de- 
clared that  the  interest  shall  not  arise." 

Now  the  condition  imposed  by  the  codicil 
is,  "If  my  estate  have  to  pay  the  debt,"  &c. 
Before  there  can  be  a  forfeiture,  the  very 
event,  to  wit,  the  payment  of  the  debt,  for 
which  the  testator  was  bound,  by  his  estate 
must  happen.  This  never  happened.  His 
estate  never  paid  one  dollar  of  the  debt.  It 
was  paid,  principal,  interest  and  costs,  by 
Mrs.  Lewis. 

The  fact  that  the  debt  was  assigned  to  the 
testator,  and  filed  by  him  in  his  will,  has  no 
significance,  except  to  show  that  he  intend- 
ed that  his  estate  should  not  be  called  on  for 
payment,  except  on  the  condition  of  the 
forfeiture  by  Mrs.  Lewis  of  her  interest, 
provided  for  her  and  vested  in  her  under  his 
will.  As  long  as  he  lived  he  had  the  control 
of  the  debt.  If  he  had  chosen  to  do  so,  he 
could  have  made  its  payment  a  condition 
precedent  to  hts  daughter's  taking  any  part 
of  his  estate,  or,  because  of  non-pay- 
S04  ment  by  her,  have  ♦cut  her  off  from 
all  participation  in  his  estate.  But  he 
did  not  choose  to  do  this;  but  taking  an  as- 
signment of  the  debt  to  himself,  he  did  not 
change  his  will,  by  which  he  made  Mrs. 
Lewis  an  equal  beneficiary  with  his  other 
daughters,  but  filed  the  bond  with  the  will 
and  codicil,  in  which  he  declared,  "//  my 
estate  have  to  pay  the  debt,"  &c.,  then  his 
daughter,  Mrs.  Lewis,  should  forfeit  her 
interest  in  his  property  devised  to  her.  His 
estate  has  never  paid  the  debt.  The  event 
has  never  happened.  The  contingency  has 
never  arisen.  A  court  of  equity,  always  slow 
to  enforce  a  forfeiture,  will  surely  be  quick 
to  prevent  it  when  there  has  not  only  been 
a  substantial,  but,  as  in  this  case,  literal  com- 
pliance with  the  condition  imposed.  That 
condition  it  is  manifest  was  a  condition  sub- 
sequent, made  in  terrorem  to  secure  the  pay- 
ment of  the  debt  for  which  the  testator  was 
bound  as  surety. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  circuit  court  of  Charlotte  is 
erroneous,  and  that  the  same  be  reversed. 
The  decree  was  as  follow: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  decree  of  the  .circuit  court  is  erroneous: 
First,  in  holding  that  the  advancements 
made  by  the  testator  to-  his  daughters,  M. 
R.  Lewis  and  Lucy  D.  Leighton,  was  a 
charge  upon  both  the  personal  and  real  estate 
devised  and  bequeathed  to  his  said  daughters 
in  the  third  and  fourth  clauses  of  his  will. 
Second,  in  declaring  that  under  the  codicil 
to  said  will  the  appellant,  Mrs.  M.  R.  Lewis, 
had  forfeited  her  interest  under  the  will, 
because  of  the  non-payment  by  her  in  the 
lifetime  of  the  testator  of  the  debt  of 
her  husband  William  B.  Lewis  for 
205  *which  the  testator  was  bound  as 
surety.     It    is    therefore    decreed    and 


ordered,  that  for  these  errors  the  said  de- 
cree of  the  said  circuit  court  be  reversed  and 
annulled,  (but  in  all  other  respects  be  af- 
firmed) ;  and  the  appellant  being  the  party  sub- 
stantially prevailing  in  this  court,  it  is  further 
decreed  and  ordered,  that  she  recover  of 
the  appellees,  Edward  W.  Henry,  Jr.,  and 
James  S.  Buster,  executor  of  Edward  W. 
Henry,  deceased,  and  of  Edward  W.  Henry, 
Jr.,  in  his  own  right,  her  costs  by  her  ex- 
pended in  the  prosecution  of  her  appeal  here. 
And  this  court  now  proceeding  to  enter 
such  decree  as  the  said  circuit  court  ought 
to  have  entered,  it  is  ordered,  adjudged  and 
decreed,  that  under  the  true  construction  to 
be  given  to  the  will  of  the  testator,  Edward 
W.  Henry,  the  advancements  made  in  his 
lifetime  to  his  daughters,  M.  R.  Lewis  and 
Lucy  D.  Leighton,  are  only  to  be  considered 
in  the  distribution  of  the  real  estate  devised 
to  his  five  daughters,  and  that  the  personal 
estate  bequeathed  under  the  fourth  clause 
of  s^id  will  to  his  son  and  five  daughters 
should  be  equally  divided  between  them 
without  reference  to  the  advancements 
made  to  his  two  daughters,  M.  R.  Lewis  and 
Lucy  D.  Leighton,  mentioned  in  the  third 
clause  of  the  will. 

And  it  is  further  adjudged,  ordered  and 
decreed,  that  by  the  codicil  to  his  will  the 
appellant.  Mrs.  M.  R.  Lewis,  did  not  forfeit 
her  interest  in  the  testator's  estate  because 
the  debt  of  William  B.  Lewis  for  which  the 
testator  was  bound  as  surety  was  not  paid 
by  her  in  the  lifetime  of  the  testator;  that 
the  condition  imposed  by  the  will  was  a 
condition  subsequent,  which  was  fully  per- 
formed by  her  in  the  payment  into  court  of 
the  principal,  interest  and  costs  of  said  debt. 

And  this  performance  on  her  part  en- 
206     titles  her  to  a  full  participation  ♦in  the 

division  of  the  estate  of  her  father,  ac- 
cording to  the  terms  of  the  will. 

It  is  therefore  decreed  and  ordered,  that 
the  decree  of  the  said  circuit  court,  to  the 
extent  in  which  it  is  herein  declared  to  be 
erroneous,  be  and  the  same  is  hereby  re- 
versed and  annulled;  and  that  the  cause  be 
remanded  to  the  said  circuit  court,  to  be 
further  proceeded  in  in  accordance  with  the 
principles  herein  declared. 
Dbcr£E   R£VSRSED. 
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♦Roberts'  Adm'or  v.  Cocke,  &c. 
Murphy  v.  Gaskins'  Am'or. 

March   Term,    1877,   Richmond. 
Absent,   Anderson   and   Staples,   J's. 

1.  International      Law  — liVar     Interest.*— 

Where,  during  the  late  war,  a  creditor  resided 
within  the  territory  of  one  of  the  belligerent  pow- 
ers,  and  his  debtor  within  that  of  the  other  of  said 
powers,  sucii  debtor  would,  under  the  rules  of  pub- 


•"War  Interest.— The  rule  laid  down  in  the 
principal  case  in  regard  to  allowing  interest  during 
the  war  is  affirmed  in  Ins.  Co.  v.  Reynolds,  32  Gratt. 
613.  See  also,  Vaiden  v.  Stubblefield,  28  Gratt.  153, 
and  note  on  the  question  of  war  interest  and  ad- 
mi  nistrators.  ("^  r^  r^  rr  T  /> 
Digitized  by  VjOOV?  IC 
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lie  law,  be  entitled  to  an  abatement  of  interest 
during  the  time  the  war  lasted. 

a.  Same — Same — Debtor  and  Creditor  Re- 
■Idlnor  In  Same  Section. — Where  the  debtor 
and  creditor  resided  within  the  same  territory,  the 
mere  existence  of  war  does  not  alone  furnish  any 
legal  ground  for  the  abatement  of  interest  upon 
contracts  during  the  time  such  war  lasted. 

8.  Interest — ^Presomption  In  Absence  of 
Express  Contract.* — In  contracts  for  the  pay- 
ment of  a  certain  sum  of  money,  interest  on  the 
principal  sum  is  a  legal  incident  of  the  debt,  and 
the  right  to  it  is  founded  upon  the  presumed  in- 
tention of  the  parties. 

4.  Constitutional  L.aTV — Obll^Atlon  of  Con- 
tract.— Wherever  there  is  a  contract,  express  or 
implied,  for  the  payment  of  legal  interest,  the  obli- 
gation of  the  contract  extends  as  well  to  the  pay- 
ment of  interest  as  it  does  to  the  payment  of  the 
principal  sum;  and  neither  the  courts  nor  the  juries 
ever  had  the  arbitrary  power  to  dispense  with  the 
performance  of  such  contracts  either  in  whole  or  in 
part. 

6.  Contracts — What  Laws  GoT-ern. — The  laws 
which  subsist  at  the  time  and  place  of  the  making  of 
a  contract,  and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  the  contract;  and  that 
whether  such  laws  affect  its  validity,  construction, 
discharge  or   enforcement. 

O.  Constltntlonal  Law — Remedial  Licirlsla- 
tlon. — While  it  is  competent  for  the  state  to  alter 
or  change  the  remedy  on  a  contract,  th.s  can  only 
be  done  where  the  change  docs  not  impair  sub- 
stantial rights. 

7.  Statute — Unconstitutional    and     Vold.t — 

The  act  of  the  general  assembly  approved 
208  April    2,    1873,    entitled    "An    "act    to    amend 

and  re-enact  S  14,  ch.  187,  of  the  Code  of 
1860,  in  relation  to  interest,"  so  far  as  said  act  con- 
fers upon  courts  and  juries,  in  the  suits  therein 
mentioned,  power  to  remit  interest,  as  therein  pro- 
vided, on  contracts  entered  into  prior  to  April  10, 
1865,  which  said  courts  and  juries  did  not  have 
under  the  laws  in  force  at  the  time  such  contracts 
were  entered  into,  is  repugnant  to  the  constitution 
of  the  United  States,  and  of  this  state,  and  is  so 
far    null    and   void. 

8.  Same — Same — Abatinflr  Interest. — And  so 
much  of  the  said  act  as  empowers  the  courts  to  re- 
view judgments   and  decrees,   upon   motion,  and  to 


'Interest  —  Bonds  —  Notes — ^Implied  Con- 
tract.— In  McVeigh  v.  Howard,  87  Va.  605,  the 
court  cites  the  principal  case  for  the  proposition  that 
though  no  interest  be  reserved,  a  note  or  bond  bears 
interest  from  the  date  it  is  due,  citing  also  Chapman 
V.  Shepherd,  24  Gratt.  383;  Cecil  v.  DoyeHe,  28  Gratt. 
775;  Kent  v.  Kent,  28  Gratt.  840.  See  also,  Cecil  & 
Perry  v.  Hicks,  29  Gratt.  4. 

tStatutes — Unconstitutionality. — The  princi- 
pal case  as  embodied  in  the  7th  and  8th  headnote  is 
distinctly  reaffirmed  in  Linkous  v.  Snafer,  28  Gratt. 
775;  Kent  v.  Kent,  28  Gratt.  840;  Pretlow  v.  Bailey, 
29  Gratt.  212. 

Judicial  Functions — Avoldlnflr  Leflrlsla- 
ture  Acts. — In  Helfrick's  Case,  29  Gratt.  847,  the 
principal  case  is  cited  for  the  proposition  that  "to 
declare  a  legislative  enactment  void  is  the  exercise 
of  a  judici^  function  of  a  most  delicate  character, 
never  to  be  done  except  upon  the  clearest  conviction 
of  the  unconstitutionality  of  the  law,"  citing  also  Eyre 
V.  Jacob,  14  Gratt.  422;  Homestead  Cases,  22  Gratt. 
266. 


abate  interest  as  in  said  act  provided,  is  repugnant 
to  the  constitution  of  the  United  States,  and  of  this 
state,   and  therefore   void. 

The  cases  are  stated  by  Judge  Burks  in 
his  opinion. 

F.  M.  Porhes,  for  the  appellants. 
Hunton,  Brooke  &  Scott,  for  the  appellees. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  amounts  in  controversy  in  these  cases 
are  small.  Besides  the  costs,  in  the  first  case, 
only  $182,  and  in  the  second  $119.41,  not  suffi- 
cient of  themselves  to  give  this  court  juris- 
diction to  review  the  judgments  of  the  court 
below.  Our  jurisdiction  is  invoked,  however, 
upon  the  ground  set  out  by  the  plaintiffs  in 
error  in  their  petitions,  that  the  act  of  the 
general  assembly,  under  which  the  judg- 
ments were  rendered,  is  unconstitutional  and 
void;  and  we  have  given  to  the  question, 
thus  presented  for  our  determination,  that 
consideration  which   its   importance   demands. 

Throughout   our    deliberations,    terminating 

in  the  conclusion  to  which  we  have  come,  we 

have  been  guided  by  the  wise  and  salutary  rule 

enunciated   by   Chief   Justice   Marshall   as 

long  ago  as  1810,  in  the  leading  case  of 

209  Fletcher  v.  Peck,  6  Cranch's  R.  87,  ♦gen- 
erally followed  by  the  courts   of   last 

resort  in  the  several  states  in  like  cases,  and 
by  none  more  uniformly  and  implicitly  than 
by  this  court.  Griffin's  cx^or  v.  Cunningham, 
20  Gratt.  31 ;  Homestead  Cases,  22  Gratt.  236. 

The  question,  says  the  chief  justice,  whether 
a  law  be  void  for  its  repugnancy  to  the 
constitution,  is  at  all  times  a  question  of 
much  delicacy,  which  ought  seldom  if  ever 
to  be  decided  in  the  affirmative  in  a  doubtful 
case.  The  court,  when  impelled  by  duty  to 
render  such  a  judgment,  would  be  unworthy 
of  its  station  could  it  be  unmindful  of  the 
solernn  obligations  which  that  station  imposes. 
But  it  is  not  on  slight  implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void. 

The  opposition  between  the  constitution  and 
the  law  should  be  such,  that  the  judge  feels 
a  clear  and  strong  conviction  of  their  incom- 
patability  with  each  other. 

The  act,  the  validity  of  which  is  drawn  in 
question  in  these  cases,  was  approved  April  2, 
1873,  and  is  entitled  "An  act  to  amend  and 
re-enact  section  14,  of  chapter  187,  of  the  Code 
of  1860,  in  relation  to  interest."  The  section, 
as  thus  amended  and  re-enacted,  constitutes 
the  14th  section  of  chapter- 173  of  the  Code  of 
1873,  p.   1120. 

The  amendment,  in  substance,  empowers 
the  courts  and  juries  in  all  suits  for  the  re- 
covery of  money  founded  on  contracts,  ex- 
press or  implied,  or  on  causes  of  action,  or  on 
liabilities  which  were  entered  into  or  existed, 
or  where  the  original  consideration  accrued 
prior  to  the  10th  day  of  April  1865,  to  remit 
the  interest  upon  the  original  debts  found  to 
be    due,    or    any    part    thereof,    for    the 

210  period  between  the   17th  day  of  *April 
1861,  and  the  10th  day  of  April  1865,  or 

for  any  portion  of  said  period.  It  further 
empowers  the  court,  in  which  any  judgment 
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or  decree  has  been  rendered  prior  to  the  pas- 
sage of  the  act,  on  motion  of  the  defendant, 
upon  ten  days'  notice  to  the  plaintiff,  to  re- 
view such  judgment  or  decree,  and  abate  the 
same  to  the  extent  of  the  interest  for  the  pe- 
riod foresaid.  • 

In  the  first  of  the  cases  now  under  review 
here,  the  plaintiff  brought  an  action  of  debt 
in  the  court  below  upon  a  bond,  which  was 
in  these  words: 

Nine  months  after  date,  for  value  rec'd, 
we,  the  undersigned,  promise  to  pay  to  C.  M. 
Roberts,  or  order,  seven  hundred  and  sixty- 
two  dollars,  with  int.  from  date. 

Witness  our  hands  and  seals  this  12th  day 
of   Decem'r,  1860. 

William  Cocke,     [Seal.] 

(Security)         'Rich'd  H.  Carter,  [Seal.]" 

The  defendants  appeared  and  filed  three 
pleas:  1st,  payment;  2d.  a  plea  averring  that 
the  bond  sued  on  was  entered  into  prior  to 
the  10th  day  of  April  1865,  and  praying  judg- 
ment that  the  interest  on  the  bond  from  the 
17th  day  of  April  1861,  till  the  10th  of  April 
1863,  be  remitted  in  accordance  with  the  act 
aforesaid ;  and  3d,  a  plea  of  the  like  tenor  and 
with  the  like  prayer  as  the  2d,  with  the  fur- 
ther averment  that  "the  confusion  of  the 
business  relations  of  the  country  incident 
upon  the  secession  of  the  State  of  Virginia 
from  the  United  States,  and  the  war  conse- 
quent thereupon  between  the  Confederate 
States  and  the  United  States  was  so  great  and 
disorganizing  that  the  principal  money  in  said 
writing  obligatory  specified  was  not  worth 
any  interest  between  the  periods  afore- 
211  said  *to  the  defendants,  who  were  cit- 
izens of  the  county  of  Fauquier,  which 
was  occupied  from  time  to  time  by  the  Fed- 
eral troops." 

The  plaintiff  took  issue  on  the  plea  of  pay- 
ment and  demurred  severally  to  the  other  two 
pleas. 

The  demurrers  were  overruled,  and,  neither 
party  demanding  a  jury,  the  whole  matter  of 
law  and  fact  was  submitted  to  the  court;  and 
the  bond  sued  on  being  given  in  evidence, 
and  that  being  all  the  evidence,  the  court  gave 
judgment  for  the  plaintiff  for  the  principal 
sum  specified  in  the  bond,  with  interest  from 
the  time  it  became  payable  until  the  17th  day 
of  April  1861,  and  from  the  10th  day  of  April 
1865  until  payment,  and  for  costs,  expressly 
remitting  the  interest  between  the  dates 
aforesaid. 

In  the  second  case  the  plaintiff,  Frances  A. 
Murphy,  in  the  year  1869,  brought  an  action 
of  covenant  in  the  circuit  court  of  Fauquier 
county,  upon  an  instrument  under  seal  and  of 
the  tenor  following: 

"Received,  Nov'r  26th.  1860.  of  Frances  A. 
Murphy,  five  hundred  dollars,  to  bear  interest 
from  date.  T  also  agree  to  and  put  a  negro 
boy,  Abraham,  in  pond  (meaning  in  pawn) 
to  secure  the  payment  of  the  same.  When- 
ever the  five  hundred  dollars  is  paid  to  Mrs. 
^Iurphy,  with  legal  interest,  the  said  boy  no 
longer  belongs  to  the  said  Mrs.  Murphy,  but 
the  title  returns  back  to  me. 


Given  under  my  hand  and  seal  this  the  26th 
day  of  November,  1860. 

John  Gaskins,   [Seal.]" 
The  defendant  pleaded  to  this  action  "cov- 
enants     performed"      and      "covenants      not 
broken;"  upon  which  pleas  issues  were  made 
up,      and      neither      party      demanding 

212  ♦a   jury,   the   issues   were   tried   by   the 
court  on  the  4th  day  of  April  1872,  and 

judgment  was  rendered  for  the  plaintiff  for 
the  $500  in  the  covenant  specified,  with  interest 
from  the  date  thereof,  and  for  costs. 

On  the  12th  day  of  April,  1873,  the  personal 
representative  of  John  Gaskins  (the  defend- 
ant in  error  here)  pursuant  to  notice,  made 
a  motion  in  the  circuit  court  of  Fauquier 
county  for  a  review  of  the  judgment  aforesaid, 
and  an  abatement  of  the  interest  included 
therein  between  the  19th  day  of  April,  1861, 
and  the  10th  day  of  April,  1865;  and  the  court 
rendered  judgment  accordingly,  abating  said 
interest.  Upon  the  hearing  of  the  motion  the 
only  evidence  adduced  was  the  record  of  the 
first  judgment,  including  the  covenant  on  which 
it  was  rendered. 

We  will  examine  the  case  of  Roberts'  adm'r 
V.  Cocke  &c.,  first,  and  when  we  have  disposed 
of  that,  we  shall  have  but  little  to  say  of  the 
other  case. 

If  during  the  late  war  between  the  United 
States  and  the  Confederate  States,  the  defend- 
ants Cocke  and  Carter  had  resided  within  the 
territory  under  the  dominion  of  one  of  the 
belligerent  powers,  and  their  creditor  had  re- 
sided in  the  territory  of  the  other  of  said 
powers,  they  would  have  been  entitled,  inde- 
pendently of  the  statute  in  question,  to  an 
abatement  of  the  interest  during  the  time  the 
war  lasted.  Such  is  the  rule  of  the  public 
law  applicable  to  a  war  between  independent 
nations,  and  at  an  early  period  after  the 
termination  of  the  late  war  between  the  states, 
it  was  applied  by  the  courts  to  that  war.  It 
was  so  applied  in  1866  by  the  district  court  of 
appeals  of  Virginia  for  the  first  judicial  dis- 
trict. See  the  opinion  of  the  court  delivered 
by  Judge  Joynes  in  Tucker  v.  Watson,  Mc- 
Gill  &  Co.,  6  Amer.  Law  Register,  (N.  S.) 
220;  citing  among  other  authorities  Mc- 

213  Call  V.  Turner,  1  Call  133,  ♦and  Brewer 
V.  Hastie  &  Co.,  3  Call  22 ;  and  this  court 

recognizes  the  same  rule  in  the  case  of  Mc- 
Veigh V.  The  Bank  of  the  Old  Dominion,  26 
Gratt.  188. 

The  supreme  court  of  the  United  States, 
although  at  first  hesitating  as  to  this  appli- 
cation of  the  rule,  {Ward  v.  Smith,  7  Wall. 
U.  S.  R.  447,)  finally  sanctioned  it  by  their  de- 
cision in  Brown  v.  Hiatts,  15  Wall.  U.  S.  R. 
177. 

If,  therefore,  Cocke  and  Carter  (the  defend- 
ants in  error)  had  been  alien  enemies  in  re- 
spect of  their  creditor,  they  would  have  been 
entitled  to  an  abatement  of  the  interest  on 
their  debt  for  the  period  covered  by  the  war, 
and  might  have  made  their  defence,  certainly 
under  a  special  plea,  and  perhaps  under  the 
plea  of  payment,  as  was  allowed  to  be  done  in 

I  McCall  V.  Turner,  supra. 

I  But  as  no  such  defence  was  made,  it  is  to 
be  presumed,  if  indeed  it  may  not  be  inferred 
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from  the  record  that  the  fact  did  not  war-  i 
rant  the  defence. 

The  averment,  which  seems  to  be  the  gist  ! 
of   the   third  plea,  that  the  principal  money 
"was  not  worth  any  interest  to  the  defend-  , 
ants"   during  the   war,  was  no  bar  to  the  | 
plaintiffs'    right  to   recover.    The  defendants 
by   their   bond    had   expressly   stipulated    for 
continuing  interest  on  the   debt  without  any 
exception  of  the  period  during  time  of  war, 
should  one  occur,  and  the  law  as  the  general 
rule,  makes  no  such  exception  where  the  con-  | 
tracting  parties  make  none.    It  may  be  true, 
that  the  defendants  derived  no  benefit  from 
the   use   of    the   principal   money   during  the  ; 
war.   This  may  have  been  their  fault  or  their  I 
misfortune;  but  whether  the  one  or  the  other,  j 
the   contract   was   not   affected   by   it     They  ' 
were   at   liberty    under   the   contract    to    dis-  , 
charge  the  obligation  at  any  time  by  payment,  ' 
according  to  its  terms,  of  the  principal  ^ 

214  sum   and   accrued   *interest.     They    nei- 
ther paid  nor  offered  to  pay  any  part  of 

either,  and  while  they  withheld  another's 
money  it  does  not  lie  in  their  mouths  to  say, 
that  they  derived  no  benefit  from  it,  and  there- 
fore should  not  be  required  to  pay  for  the  use 
of  it  that  compensation  which  they  had  agreed 
to  pay. 

It  remains  to  consider  whether  the  third 
plea  stripped  of  the  faulty  matter  which  has 
been  passed  upon,  and  the  second  plea  entitled 
the  defendants  to  the  abatement  of  the  inter- 
est which  they  claimed,  and  which  by  the 
judgment  of  the  court  was  allowed  and  or- 
dered. The  solution  of  this  question  depends 
upon  the  answer  to  be  given  to  the  main 
question  in  these  cases :  Is  the  act  of  the  leg- 
islature, by  force  of  which  only  the  judgment 
was  rendered,  valid  as  law?  Is  the  act  repug- 
nant to  the  constitution  of  the  state,  or  to 
the  constitution  of  the  United  States? 

Section  1,  article  5,  of  the  constitution  of 
this  state,  is  in  these  words:  "The  legislative 
power  of  this  commonwealth  shall  be  vested 
in  a  general  assembly,  which  shall  consist  of 
a  senate  and  house  of  delegates."  Whatever 
power  therefore  is  comprehended  in  the  terms, 
"the  legislative  power  of  this  commonwealth" 
is  vested  in  the  general  assembly  by  the  sec- 
tion aforesaid,  subject  only  to  such  limita- 
tions as  are  imposed  by  other  parts  of  the 
state  constitution  and  by  the  constitution  of 
the  United  States.  Amongst  the  limitations 
contained  in  the  latter,  section  10,  article  1, 
declares  that  "no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts;"  and 
the  same  inhibition  is  put  upon  the  general 
assembly  by  the  constitution  of  the  state,  ar- 
ticle 5,  section  14. 

Speaking  of  this  clause,  Judge  CoolEy 
says:  "No  clause  which  the  constitution  con- 
tains has  been  more  prolific  of  litigation, 

215  or  given  rise  to  more  animated  *and  at 
times  angry  controversy.    It  is  but  twice 

nlluded  to  in  the  papers  of  the  Federalist,  and 
though  its  great  importance  is  assumed,  it  is 
evident  that  the  writer  had  no  conception  of 
the  prominence  it  was  afterwards  to  hold  in 
constitutional  discussions,  or  of  the  very  nu- 
merous cases  to  which  it  was  to  be  applied  in 
practice."    Cooley's  Con.  Lim.  273.  And  Chief 


Justice  Marshall  in  1827,  in  the  case  of  Og- 
den  V.  Saunders,  12  Wheat.  R.  213,  335,  re- 
sponding to  the  question,  what  is  a  law  im- 
pairing the  obligation  of  contracts  said,  "that 
in  solving  this  question  all  the  acumen  which 
controversy  can  give  to  the  human  mind  has 
been  employed  in  scanning  the  whole  sentence 
and  every  word  in  it." 

The  numerous  and  diversified  cases  which 
have  arisen  under  this  clause  of  the  constitu- 
tion from  time  to  time  since  its  adoption  have 
been  the  occasion  of  a  great  multitude  of  de- 
cisions by  the  supreme  court  of  the  United 
States  and  the  supreme  appellate  tribunals  of 
the  several  states. 

In  the  light  of  these  decisions,  let  us  first 
see  what  has  been  the  result  of  judicial  in- 
quiry as  to  the  true  meaning  of  the  clause, 
"any  law  impairing  the  obligation  of  con- 
tracts," and  we  can  then  determine  whether 
the  act  of  the  legislature  in  question  is  such 
a  law. 

The  clearest  and  most  satisfactory  construc- 
tion of  this  clause  is  given  by  Chief  Justice 
Marshall  in  1819  in  the  opinion  pronounced 
by  him  in  Sturges  v.  Crowningshield,  4  Wheat. 
R.  122,  197. 

"It  would  seem  difficult."  said  he.  "to  sub- 
stitute words  which  are  more  intelligible  or 
less  liable  to  misconstruction  than  those  which 
are  to  be  explained.  A  contract  is  an  agree- 
ment in  which  a  party  undertakes  to  do  or 
not  to  do  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking;  and  this 
216  is,  of  course,  *the  obligation  of  his  con- 
tract. In  the  case  at  bar,  the  defendant 
has  given  his  promissory  note  to  pay  the  plain- 
tiff a  sum  of  money  on  or  before  a  certain 
day.  The  contract  binds  him  to  pay  that  sum 
on  that  day ;  and  this  is  its  obligation :  Any 
law  which  releases  a  part  of  this  obligation 
must,  in  the  literal  sense  of  the  word,  im- 
pair it — much  more  must  a  law  im- 
pair it  which  makes  it  totally  invalid  and  en- 
tirely discharges  it." 

This  construction  of  the  clause  of  the  cc 
stitution  and  interpretation  of  its  words  have 
been  followed  by  the  courts  ever  since  they 
were  declared.  As  it  is  the  law  binding  to  the 
performance  of  the  contract  which  consti- 
tutes the  obligation,  it  has  accordingly  been 
held,  and  is  now  thoroughly  settled,  that  the 
laws  which  subsist  at  the  time  and  place  of 
the  making  of  a  contract,  and  where  it  is  to 
be  performed,  enter  into  and  form  a  part 
of  it,  as  if  they  were  expressly  referred  to  or 
incorporated  in  its  terms:  and  this  principle 
embraces  alike  those  which  affect  its  validity, 
construction,  discharge  and  enforcement:  that 
the  ideas  of  validity  and  remedy  are  insep- 
arable, and  both  are  parts  of  the  obligation 
guaranteed  by  the  constitution  against  inva- 
sion ;  that  while  the  remedy  may  be  altered 
or  changed  by  the  state,  yet  it  is  with  the 
qualification  that  the  change  shall  not  im- 
pair substantial  rights:  and  that  a  law  which 
lessens  the  duty  under  the  contract  on  the 
one  side,  or  abridges  the  right  on  the  other, 
whether  such  law  acts  directly  on  the  con- 
tract or  indirectly  through  the  remedy,  im- 
pairs the  obligation  and  is  void.  Bro^^^on  v. 
Kinsic,  1  How.  U.  S.  R.  311;  McCrackci   v. 
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Hayward,  2  How.  U.   S.  R.  608;   Von  Hoff- 
man V.  City  of  Quincy,  4  Wall.  U.  S.  R.  535 ; 
White  V.  Hart,  13  Wall.  U.  S.  R.  646;  Gunn 
V.  Barry,  15  Wall.  U.  S.  R.  610;  Walker 

217  V.   Whitehead,  16  *Wall.  U.   S.  R.  314; 
The  Homestead    Cases,   22    Gratt.    266; 

Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt 
647;  Taylor  v.  Stearns,  18  Gratt  244. 

The  rule,  then,  being  that  the  laws  in  force 
at  the  date  of  a  contract  enter  into  and  form 
part  of  it,  it  is  pertinent  to  inquire  what  the 
laws  of  Virginia  were  touching  interest  prior 
to  the  10th  day  of  April,  1865.  For  a  refer- 
ence to  the  early  statutes  on  this  subject  see 
note  to  1  Revised  Code,  373.  The  subsequent 
statutes  will  be  found  in  1  Revised  Code,  ch. 
102,  ch.  128,  §§  79,  80;  Code  of  1860,  ch.  141, 
§§  4,  5,  et  seq.,  ch.  171,  §  44;  Code  of  1873,  ch. 
137,  ch.  173,  §  14,  ch.  167,  §§  43.  44. 

It  has  always  been  lawful  in  Virginia  for 
parties  to  contract  for  the  payment  of  interest 
for  the  use  or  forbearance  of  money  within 
the  limits  prescribed  by  statute;  and  in  the 
absence  of  any  express  agreement  for  the  pay- 
ment of  interest,  in  obligations  for  the  pay- 
ment of  a  certain  sum  of  money  on  demand 
or  on  a  given  day,  interest  on  the  principal 
sum  from  the  time  it  becomes  payable  is 
"a  legal  incident  of  the  debt,  and  the  right  to 
it  is  founded  on  the  presumed  intention  of 
the  parties."  Chapman's  adm'rs  v.  Shepherd's 
adm'r  &c.,  24  Gratt.  377. 

Judge  Staples,  in  delivering  the  opinion  of 
the  court  in  the  case  just  cited,  speaking  of 
the  defences  which  may  be  made  to  the  re- 
covery of  interest  on  such  obligations  as  we 
have  mentioned,  says:  "It  is  true  that  the 
debtor  may  sometimes,  under  peculiar  cir- 
cumstances, avoid  the  payment  of  interest; 
but  these  are  matters  of  defence,  the  burden 
of  which  is  upon  him  in  all  cases.  They  are 
offered  to  show  that  the  obligation  to  pay  the 
interest  has  been  discharged,  and  not  that  it 
did  not  originally  exist.  If  no  valid  ground 
of  defence  is  shown,  the  judgment  is  as 

218  certainly   rendered   *for  the   interest  as 
for   the   principal.    In   contracts   of   the 

character  just  mentioned,  it  is  apparent,  there- 
fore, that  interest  is  not  given  as  damages  at 
the  discretion  of  the  court  or  jury,  but  as  an 
incident  of  the  debt,  which  the  court  has  no 
discretion  to  refuse:" 

Wherever  there  is  a  contract,  express  or 
implied,  for  the  payment  of  legal  interest, 
the  obligation  of  the  contract  extends  as  well 
to  the  payment  of  the  interest  as  it  does  to 
the  payment  of  the  principal  sum,  and  neither 
the  courts  nor  the  juries  ever  had  the  arbi- 
trary power  to  dispense  with  the  performance 
of  such  contract,  either  in  whole  or  in  part 

Such  being  the  law  binding  upon  parties 
to  contracts,  and  upon  the  courts  and  juries 
prior  to  the  10th  day  of  April  1865,  was  it 
competent  for  the  legislature  to  change  the 
law,  and  by  giving  it  a  retrospective  action 
to  deprive  a  party  to  a  contract  of  the  benefit 
to  which  he  was  entitled  under  it?  It  will 
not  be  pretended  that  the  legislature  could 
by  a  statute,  acting  either  directly  upon  the 
contract  or  indirectly  through  the  remedy, 
release  the  principal  sum  or  any  part  of  it; 
and  this  because  the  law  binds  the  debtor  to 


the  performance  of  his  undertaking,  which 
is  the  payment  of  such  principal  sum;  and 
for  the  same  reason  it  would  seem  equally 
clear  that  the  interest,  when  a  part  of  the 
contract,  and  its  payment  as  much  a  part  of 
the  undertaking  of  the  debtor  as  the  payment 
of  the  principal,  cannot  by  legislative  action, 
direct  or  indirect,  be  remitted,  released,  or 
discharged. 

If  by  the  laws  in  force  prior  to  the  10th 
day  of  April  1865,  when  the  contracts  were  en- 
tered into,  upon  which  the  act  of  April  1873  is 
intended  to  operate,  the  courts  and  juries  had, 
as  some  seem  to  suppose,  absolute  control 
over  the  subject  of  interest,  and  were  invested 
with  full  power  in  their  discretion  to  al- 

219  low    or   ♦disallow    interest   in   all   cases 
coming  before  them,  what  necessity  was 

there  for  the  act  of  April  2,  1873?  Why  pass 
an  amendatory  act  merely  to  confer  upon  them 
a  power  which  they  already  had  under  the 
law  without  amendment  ? 

It  would  be  unjust  to  the  general  assembly 
to  impute  such  a  purpose  to  them. 

We  must  conclude,  therefore,  that  the  ob- 
ject of  passing  the  act  was,  and  if  the  acts 
were  valid,  its  effect  would  be  to  confer  upon 
the  courts  and  juries  a  power  over  the  sub- 
ject of  interest  connected  with  past  transac- 
tions not  possessed  by  them  under  the  law  at 
the  time  such  transactions  took  place — the 
power  to  "remit  the  interest  upon  the  original 
debt  found  to  he  due,  on  any  part  thereof" 
from  the  17th  day  of  April  1861  to  the  10th 
day  of  April  1865.  The  power  to  "remit"  is  a 
power  to  release.  It  is  conferred  by  the  act 
without  any  limitation  except  the  discretion  of 
those  upon  whom  it  is  conferred;  a  discre- 
tion not  controlled  by  the  settled  principles 
and  established  rules  of  our  jurisprudence, 
but  to  be  exercised  according  to  the  pleasure 
of  the  courts  and  juries.  In  other  words,  it 
is  an  arbitrary  power,  the  exercise  of  which 
can  hardly  be  called  a  judicial  inquiry. 

The  dates,  17th  April  1861  and  10th  April 
1865,  indicate  the  commencement  and  ter- 
mination of  the  late  war.  The  first  was  the 
day  on  which  Virginia  passed  her  ordinance 
of  secession,  and  the  last  the  day  after  that 
on  which  General  Lee  and  the  Confederate 
army  surrendered  at  Appomattox  Court- 
house. It  is  to  be  inferred  therefore,  that 
the  remission  of  interest  was  authorized  by 
reason  of  the  existence  of  the  war.  But  the 
mere  existence  of  war  does  not  abrogate  debts, 
nor  does  it  ordinarily  stop  the  runnin ,' 
of  interest  on  debts,  except,  as  before 
stated,     between     alien     enemies.       To 

220  *make  the  war,  therefore,  the  occasion, 
under  all  circumstances,  for  the  remis- 
sion of  interest  on  antecedent  debts  and  con- 
tracts, would  be  giving  it  a  controlling  char- 
acter as  a  fact  in  determining  the  rights  of 
parties  which  it  did  not  have  under  the  law 
at  the  time  such  contracts  were  entered  into, 
and  would  thus  substantially  impair  the  ob- 
ligation of  such  contracts. 

In  the  case  of  McCall  v.  Turner,  1  Call 
133,  there  are  expressions  in  the  opinions  of 
several  of  the  judges,  which  might  indicate, 
that  under  the  law  as  it  then  stood,  they 
thought   that   the   juries    were   invested   with 
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discretion  to  abate  interest  in  all  cases  during 
war.  But  these  expressions  are  mere  dicta, 
and  have  no  controlling  influence  as  author- 
ity. The  case  decided  was  a  controversy  be- 
tween parties  who  were  considered  as  occu- 
pying the  relation  to  each  other  of  alien  en- 
emies during  the  revolutionary  war,  and  the 
interest  during  the  war  was  therefore  prop- 
erly abated. 

Ambler's  ex'ors  &c.  v.  Macon  &c.,  4  Call 
605,  decided  in  1803,  contains  a  dictum  of 
Judge  Pendleton,  that  "interest  during  the 
war  ought  not  in  justice  and  equity  to  have 
been  allowed  on  debts  due  to  domestic  cred- 
itors  no  more  than  to   foreign;   but  since  it 


for  the  abatement  of  interest  on  debts  upon 
contracts  during  the  time  such  war  lasted 
We  do  not  mean  to  say,  however,  that  there 
may  not  be  special  cases,  attended  with  cir- 
cumstances connected  with  or  growing  out  of 
the  war,  which  would  furnish  legal  cause  for 
abatement  of  interest.  When  such  cases  arise, 
they  must  be  decided  according  to  the  law  ap- 
plicable to  the  peculiar  facts  and  circumstances 
of  each  case.  We  can  only  lay  down  the  gen- 
eral rule. 

It  follows  from  what  has  been  said,  that, 
in  our  opinion,  the  judgment  of  the  circuit 
court  of  Fauquier  county,  in  Roberts'  admW  v. 
Cocke,  &c.,  the  first  of  the  cases  considered 


has  not  been  attended  to  either  in  practice  or  1  by  us,  based  as  it  is  solely  on  the  acts  of  the 
judicial  decisions  until  so  much  business  has  ;  legislature  aforesaid,  is  erroneous,  and  should 
been  otherwise  adjusted,  it  would  be  unjust  '  be  reversed  and  annulled. 


at  this  late  era  to  introduce  it  in  a  particular 
case,  imless  in  one  attended  with  peculiar  cir- 
cumstances." Afterwards,  in  1804,  came  on 
the  case  of  Hawkins'  ex'or  v.  Minor  &c.,  5 
Call  118,  which  was  an  appeal  from  a  decree 
pronounced  by  Chancellor  Wythe  in  the 
high  court  of  chancery.  One  of  the  errors  as- 
signed on  the  appeal  was,  that  the  chancellor 
had  disallowed  interest  for  the  period  of  the 
revolutionary  war  in  a  case  where  both  cred- 


Our  reasoning,  in  the  first  case,  leaves  us 
but  little  to  say  in  the  second. 

Blackstone,  in  his  commentaries,  divides 
contracts  of  debt  into  three  classes :  debts  of 
record,  debts  by  special  and  debts  by  simple 
contract.  "A  debt  of  record  is  a  sum  of 
money,  which  appears  to  be  due  by  the  evi- 
dence of  a  court  of  record.  Thus  when  any 
specific  sum  is  adjudged  to  be  due  from  the 
defendant  to  the  plaintiff  in  an  action  or  suit 


221 


itor  and  debtor  resided  during  the  war    at  law,  this  is  a  contract  of  the  highest  nature. 


in  Virginia ;  and  ♦this  court  unanimously 
held  that  the  disallowance  by  the  chan- 
cellor of  interest  for  said  period  was  errone- 
ous. 

In  the  case  of  Crenshaw  v.  Seig fried,  24 
Gratt.  272,  one  of  the  questions  decided  by 
this  court  was,  that  it  was  error  in  the  court 
below  to  deduct  interest  during  the  war  on  a 
bond  g^ven  before  the  war  for  the  payment 
of  a  sum  of  money  with  interest  from  date. 
As  the  decree  by  which  this  deduction  was 
made  was  pronounced  prior  to  the  passage  of 
the  act  of  the  legislature  the  validity  of  which 
is  drawn  in  question  in  the  cases  now  before 
us,  this  court  did  not  in  that  case  pass  upon 
the  validity  of  said  act.  But  Judge  Moncure, 
in  delivering  the  opinion  of  the  court,  said: 
"Certainly  the  use  of  money  is  a  valuable  and 
legal  consideration  for  a  promise  to  pay  legal 
interest  thereon;  and  even  an  act  of  the  leg- 
islature passed  to  annul  or  impair  such  a 
promise  would  be  unconstitutional  and  void. 
Of  course  a  decree  declaring  such  a  promise 
to  be  void,  even  in  the  absence  of  such  an  act, 
must  therefore  be  erroneous." 

Our  conclusion  is,  that  the  act  of  the  gen- 
eral assembly,  approved  April  2,  1873,  entitled 
"an  act  to  amend  and  re-enact  section  14  of 
chapter  187  of  the  Code  of  1860,  in  relation 
to  interest,"  so  far  as  said  act  confers  upon 
courts  and  juries,  in  the  suits  there- 
in mentioned,  a  power  to  remit  interest,  as 
therein  provided,  on  contracts  entered  into 
prior  to  the  10th  day  of  April,  1865,  which 
said  courts  and  juries  did  not  have  under  the 
laws  in  force  at  the  time  such  contracts  were 
entered  into,  is  repugnant  to  the  constitution 
of  the  United  States,  and  to  the  constitution 
of  this  state,  and  is  so  far  null  and  void.  And 
we  are  further  of  opinion,  that  the  mere  ex- 
istence of  the  late  war  between  the  United 
States  and  the  Confederate  States 
222    ♦does  not  alone  furnish  any  legal  ground 


being  established  by  the  sentence  of  a  court 
of  judicature."  1  Chitty's  Black.,  book  2,  side 
p.  455. 

With  us  decrees  for  money  are  of  the  same 
nature  and  dignity  as  judgments. 

Judgments  and  decrees  for  money  being 
contracts  of  the  highest  character,  of  course 
and  for  the  reasons  before  stated,  to  abate 
any  portion  of  the  interest  included  in  them, 
would  necessarily  impair  their  obligation. 
Moreover,  by  such  judgments  and 
223  decrees  the  ♦rights  of  the  parties,  in 
whose  behalf  they  were  rendered,  to  the 
money  ordered  to  be  paid,  whether  principal 
or  interest,  have  become  vested,  and  cannot  be 
divested,  as  provided  by  the  act  of  the  general 
assembly.  Griffin's  ex' or  v.  Cunningham,  23 
Gratt.  31. 

We  therefore  conclude,  that  so  much  of  the 
act  aforesaid  as  empowers  the  courts  to  re- 
view judgments  and  decrees  upon  motion,  and 
abate  interest  as  in  said  act  provided,  is  re- 
pugnant to  the  constitution  of  the  United 
States  and  to  the  constitution  of  this  state, 
and  is  therefore  void;  and  it  follows  that  the 
judgment  of  the  circuit  court  of  Fauquier 
county  in  the  second  case.  Murphy  v.  Gas- 
kins'  adm'r,  based  upon  said  act,  is  erroneous, 
and  must  be  reversed  and  annulled. 

Judgments  reversed. 
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♦Barksdale  &  als.  v.  White  &  als. 

[26    Am.    Rep.    344.] 

March  Term,    1877,   Richmond. 

1.  'Wllln — Constractlon  of  Separate  Clavaes.* 

— Testator,  by  five  separate  clauses  of  his  will,  gi«« 


*'Will«  —  Construction  of  Separate 
Clamses. — The  rule  laid  down  in  the  second  head- 
note  in  regard  to  the  construction  of  wills  is  expressly 
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to  his  five  daughters  by  name,  five  slaves,  and  cer- 
tain other  personal  property,  and  $1,500  in  money 
"to  her  and  her  heirs  forever."  By  the  ninth 
clause  he  gives  all  the  balance  of  his  estate,  both 
real  and  personal,  to  be  equally  divided  among  his 
children  before  named,  which  he  lends  to  them  dur- 
ing their  lives,  and  at  their  death  to  be  equally  di- 
vided among  their  children;  "but  should  either  or 
any  of  his  daughters  die  without  an  heir  of  their 
own  body,  it  is  his  will  that  all  the  property  loaned 
or  given  them  be  equally  divided  among  his  grand- 
children"— Held:  The  daughters  each  take  the 
property  and  money  given  them  in  the  first  five 
clauses  absolutely;  and  their  right  thereto  is  not 
cut  down  or  restricted  by  the  concluding  provisions 
of  the  ninth  clause;  that  only  applies  to  the  prop- 
erty embraced  in  that  clause. 
— .  Same — Same — General  Rale. — Where  prop- 
erty is  clearly  given  absolutely  by  one  clause  of  a 
will,  the  right  thereto  will  not  be  limited  or  re- 
stricted by  a  separate  clause,  unless  the  language 
of  the  second  clause  is  as  clear  and  explicit  as  the 
tenna  embraced  in  tne  hrst  clause.  It  is  not  suffi- 
cient to  create  a  doubt  from  other  terms  in  another 
part  of  the  instrument — ^Possibilities  and  even  prob- 
abilities will  not  avail.  If  the  benefit  is  to  be  taken 
away  it  must  be  by  express  words  or  necessary 
implication. 

This  was  a  suit  in  equity  instituted  in  the 
circuit  court  of  Halifax  county,  by  David  H. 
White  and  others,  grandchildren  of  James 
McCargo,  to  have  a  construction  of  the  will 
of  said  McCargo.  It  appears  that  Martha 
McCargo,  one  of  the  children  of  James 
McCargo,  married  John  J.  Watson,  and  sur- 
viving him  died  without  children;  and  the 
question  intended  to  be  raised  is,  which 
225  of  the  grandchldren  of  James  *McCargo 
were  entitled  to  the  property  bequeathed 
to  the  said  Martha  in  the  third  clause  of  his 
will.  The  will  it  set  out  in  the  opinion  of 
Judge  Christian,  except  a  codicil,  which  this 
court  held  did  not  affect  the  previous  bequests. 
There  was  a  decree  in  the  circuit  court  which 
held  that  the  specific  property  bequeathed  to 
Martha  McCargo  passed  under  the  ninth 
clause  of  the  will  to  the  grandchildren  of 
James  McCargo  living  at  the  death  of  Martha ; 
and  there  was  a  second  decree  which  held  that 
the  money  part  of  the  legacy  was  hers  abso- 
lutely. The  appellants  afterwards  filed  a  bill 
to  review  the  last  decree;  but  upon  the  hear- 
ing the  bill  was  dismissed.  And  they  there- 
upon applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Jones  &  Bouldin,  for  the  appellant. 
W.  IV.  Henry,  for  t4ie  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  question  in  this  case  depends  altogether 
upon  the  construction  of  the  will  of  James 
McCargo. 

The   testator,   after   directing   the   payment 


affirmed  in  the  following  cases:  Stark  v.  Lipscomb, 
29  Gratt.  322;  Haymond  v.  Jones,  33  Gratt.  317; 
Senger  v.  Scnger,  81  Va,  700;  Smith  v.  Fox,  82  Va. 
768;  Gaskins  v.  Hunton,  92  Va.  531.  Citing  also.  Ray- 
field  V.  Gaines,  17  Gratt  1;  2  Min.  Inst.  (4th  Ed.) 
1057. 
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of  his  debts  and  after  making  a  liberal  pro- 
vision for  his  wife,  made  the  following  dispo- 
sition of  his  property  for  the  benefit  of  his 
daughters : 

3d.  I  give  to  my  daughter,  Martha  Mc- 
Cargo, five  choice  negroes,  such  as  she  may 
think  proper  to  select  from  my  estate,  one 
yoke  oxen,  four  cows  and  calves,  one  best 
horse,  saddle  and  bridle,  ten  head  sheep,  two 
sows  and  pigs,  four  hundred  pounds  pork, 
two  beds  and  furniture,  one  black  wal- 

226  nut  bureau,  one  small  ♦chest  of  drawers, 
six    sitting   chairs,   and    fifteen   hundred 

dollars  in  money  to  her  and  her  heirs  for- 
ever. 

4th.  I  give  to  my  daughter,  Jane  McCargo, 
five  negroes,  such  as  she  may  select  from  my 
estate,  one  yoke  oxen,  four  cows  and  calves, 
one  best  horse,  saddle  and  bridle,  ten  head 
sheep,  two  sows  and  pigs,  four  hundred 
pounds  pork,  two  beds  and  furniture,  one 
black  walnut  bureau,  one  small  chest— draw- 
ers, six  sitting  chairs,  and  fifteen  hundred  dol- 
lars in  money,  to  her  and  her  heirs  forever. 

5th.  I  give  to  my  daughter,  Mary  Magda- 
len White,  all  the  property  that  I  have  here- 
tofore possessed  her  of,  to  her  and  her  heirs 
forever. 

6th.  I  give  to  my  daughter,  Francis  Booth, 
all  the  property  that  I  have  heretofore  pos- 
sessed her  of,  to  her  and  her  heirs  forever. 

7th.  I  give  to  my  daughter,  Cicily  Elliotte, 
all  the  property  that  I  have  heretofore  pos- 
sessed her  of,  to  her  and  her  heirs   forever. 

8th.  It  is  my  will  and  desire,  immediately 
after  my  death,  that  all  money  due  me,  by 
bond  or  otherwise,  be  collected,  and  the  leg- 
acies hereinbefore  named  paid,  and  the  bal- 
ance laid  out  in  land,  to  be  divided  as  here- 
after directed;  and  I  hereby  request  and 
appoint  my  friends,  Hezekiah*  McCargo, 
Thomas  Roberts,  John  Coleman,  Richard 
Russell  and  William  Bacon,  to  make  the 
purchase. 

9th.  The  balance  of  my  estate,  both  real 
and  personal,  that  I  now  possess,  or  that  may 
be  purchased  after  my  death,  of  what  nature 
or  kind  soever  it  may  be,  not  hereinbefore 
particularly  disposed  of,  I  desire  may  be 
equally  divided  among  my  several  children 
before  named,  which  I  lend  to  them  for 

227  and  during  *the  term  of  their  natural 
lives,  and  after  their  death  to  be  equally 

divided  among  their  children;  but  should 
either  or  any  of  my  daughters  die  without 
an  heir  of  their  own  body,  it  is  my  will  and 
desire  that  all  the  property  loaned  or  given 
them  be  equally  divided  among  my  grandchil- 
dren. 

The  question  we  have  to  determine  is, 
whether  the  bequests  contained  in  the  third, 
fourth,  fifth,  sixth  and  seventh  clauses,  are 
to  be  controlled  or  restricted  by  the  latter 
part  of  the  ninth  clause.  In  the  first  named 
five  clauses,  the  property  bequeathed,  by  terms 
plain  and  unequivocal,  is  given  to  the  donee 
respectively,  absolutely  without  any  restric- 
tion whatever.  The  words  used  in  each  clause 
are   the  appropriate   and   technical   words   to 

81 


28  GRATT. 


Virginia  Reports,  Annotated. 


228,  228,  280 


create  an  absolute  estate.  In  each  clause  the 
bequest  is,  "to  her  and  her  heirs  forever." 

It  is  a  settled  rule,  in  the  construction  of 
instruments,  that  if  an  estate  is  conveyed,  an 
interest  given,  a  benefit  bestowed  in  one  part 
by  clear,  unambiguous,  explicit  words,  upon 
which  no  doubt  could  be  raised  to  destroy  or 
annul  that  estate,  interest  or  benefit,  it  is  not 
sufficient  to  raise  a  mist  or  create  a  doubt 
from  other  terms  in  another  part  of  the  in- 
strument. Possibilities  and  even  probabilities 
will  not  avail. 

The  terms  to  rescind  or  cut  down  the  es- 
tate or  interest  before  given,  must  be  as  clear 
and  decisive  as  the  terms  by  which  it  was 
created.  If  the  benefit  is  to  be  taken  away  it 
must  be  by  express  words,  or  by  necessary  im- 
plication. This  rule  of  construction  thus 
stated  in  the  clear  and  comprehensive  terms 
of  the  Lord  Chancellor  in  Thornhili  v.  Hall, 
8  Bligh's  R.  88,  107,  has  been  substantially 
adopted  by  this  court,  as  it  is  the  established 
rule  of  the  English  chancery.  See 
228  *Mooberry  v.  Marye,  2  Munf.  453;  Ray- 
field  &  wife  v.  Gaines,  17  Gratt.  1.  In  the 
last  named  case  Judge  Joynes,  delivering  the 
opinion  of  the  court,  said:  "Clear  and  unam- 
biguous provisions  expressly  made  cannot  be 
controlled  by  mere  inference  and  argument 
from  general  ambiguous  provisions  in  other 
parts  of  the  will."  See  also  2  Lomax  Ex'ors, 
ch.  11,  §  1,  p.  11 ;  Collet  v.  Lawrence,  1  Vesey, 
Jr.,  R.  269;  Blake  v.  Bunbury,  1  Vesey,  Jr.,  R. 
194,  note  4,  and  cases  therein  cited;  Jones  v. 
Colbesh,  8  Vesey  R.  38. 

Kow  applying  these  principles  and  rules  of 
construction  to  the  case  before  us,  it  is  plain 
that  the  testator  by  the  3rd,  4th,  5th,  6th,  and 
7th  clauses  of  his  will,  gave  to  his  daughters 
an  absolute  estate  in  the  property  bequeathed 
to  them  by  clear  unambiguous  and  explicit 
words.  Are  |hese  bequests  controlled  or  lim- 
ited by  the  8th  and  9th  clauses  of  the  will 
which  follow,  and  as  before  quoted,  are  in 
these  words: 

8th.  It  is  my  will  and  desire,  immediately 
after  my  death,  that  all  money  due  me  by 
bond  or  otherwise  be  collected,  and  the  legi- 
cies  hereinbefore  named  paid,  and  the  balance 
laid  out  in  land,  to  be  divided  as  hereafter  di- 
rected; and  I  hereby  request  and  appoint  my 
friends,  Hezekiah  McCargo,  Thomas  Roberts, 
John  Coleman,  Richard  Russell  and  William 
Bacon,  to  make  the  purchase. 

9th.  The  balance  of  my  estate,  both  real 
and  personal,  that  I  now  possess,  or  that  may 
be  purchased  after  my  death,  of  what  nature 
or  kind  soever  it  may  be,  not  hereinbefore 
particularly  disposed  of,  I  desire  may  be  eq- 
ually divided  among  my  several  children  be- 
fore named,  which  I  lend  to  them  for  and  dur- 


"to  them  and  their  heirs  forever,"  by  the  pre- 
ceding clauses,  is  not  affected  or  limited  by 
the  9th  clause. 

That  clause  is  limited  in  its  operation,  in 
express  terms,  to  property  "not  hereinbefore 
particularly  disposed  of." 

The  latter  provision  of  the  ninth  clause,  in 
the  words,  "but  should  any  or  either  of  my 
daughters  die  without  an  heir  of  their  own 
body,  it  is  my  will  and  desire  that  all  the 
property  loaned  or  given  them  be  equally  di- 
vided among  my  grandchildren,"  has  no  ref- 
erence to  the  absolute  estate  already  given  to 
his  daughters  in  the  previous  clauses  of  the 
will,  but  is  plainly  limited  to  that  devised  in 
the  ninth  clause.  These  words,  incorporated 
in  the  ninth  clause,  have  reference  only  to  such 
estate  as  "is  not  hereinbefore  particularly 
disposed  of" — that  is,  to  the  property  men- 
tioned in  that  clause,  and  not  to  that  in  which 
the  testator,  by  clear,  explicit  and  technical 
words,  had  already  created  an  absolute  fee 
simple  estate. 

In  Mooberry  and  others  v.  Marye  (supra) 
the  testator  gave  to  his  daughters  certain 
lands,  describing  them.  He  then  gave  them, 
in  separate  clauses,  certain  slaves  which  had 
in  his  lifetime  been  delivered  to  them  and 
deeds  of  gift  recorded.  The  eighth  clause  of 
his  will,  out  of  which  the  controversy  arose 
in  that  case,  was  as  follows :  "8th  Item.  In 
280  case  of  either  of  my  daughters'  ♦death 
before  they  marry,  that  then  their  pa^ts 
be  equally  divided  among  the  surviving 
sisters." 

The  court  held,  that  though  the  words 
"their  parts"  were  broad  enough  to  cover  the 
lands  devised  to  them,  yet  it  was  to  be  con- 
fined to  the  slaves,  upon  the  ground  that  this 
limitation,  being  connected  with  clauses  of 
the  will  having  reference  to  the  slaves,  could 
not  affect  the  devisees  in  fee  of  the  land  con- 
tained in  previous  clauses.  Judge  Roane  said, 
p.  463:  "After  having  dismissed  one  sub'cct 
and  taken  up  another,  he  will  not  be  con- 
strued to  have  resumed  the  former  un- 
less his  expressions  to  that  effect  be  clear  and 
unequivocal."  This  remark  may  be  applied 
with  equal  force  to  the  case  before  us.  Here 
the  testator,  after  having  disposed  of  the  prop- 
erty bequeathed  to  his  daughters  in  the  pre- 
vious clauses  of  his  will,  "to  them  and 
their  heirs  forever."  may  be  said  to  have  "dis- 
missed that  sub  ct  from  his  mind  and 
taken  up  another,"  to-wit,  that  which  he  had 
directed  to  be  invested  in  land,  and  wliich 
"had  not  been"  therein  "before  disposed  of." 
It  was  to  that  and  that  alone  to  which  the 
latter  part  of  the  ninth  clause  evidently  lias 
reference. 

In   Thornhili  v.   Hall   (supra)   the  testator, 


in  the  term  of  their  natural  lives,  and    after  making  certain  provisions  for  his  daugh- 

229    after  their  death  to  ♦be  equally  divided    ters,   married   and  unmarried,  devised   to    his 

among  their  children;  but  should  either  I  son  R  the  profit  rent  in  Blachouse:  and  then 


or  any  of  my  daughters  die  without  an 
heir  of  their  own  body,  it  is  my  will  and 
desire  that  all  the  property  loaned  or  given 
them  be  equally  divided  among  my  grand- 
children. 

The  court  is  of  opinion,  that  the  absolute 
estate    conferred   upon   his    daughters,    given 


82 


provided,  "and  further,  if  any  of  the  above 
legatees  should  die,  or  die  unmarried,  then 
the  property  bequeathed  to  them  to  be  divirled 
e(.  :ally  among  the  survivors  of  them."  It 
was  held,  that  the  devise  to  his  son  R  (who 
died  unmarried)  was  not  cut  down  to  a  life 
estate  by  the  cl^sc^i^o|,s@^^^^Jg^^ though 
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in  terms  it  applied  to  all  of  the  legatees)  ;  but 
that  the  words  of  this  clause  applied  to  his 

unmarried  daughters  only. 
231  *This  case  was  afterwards  taken  by 
appeal  to  the  House  of  Lords;  and  the 
lord  chancellor,  then  Lord  Brougham,  said 
(and  I  quote  his  language  as  most  apposite 
to  the  case  before  us)  :  "My  lords,  I  hold  it 
to  be  a  rule  that  admits  of  no  exception  in 
the  construction  of  written  instruments,  that 
where  one  interest  is  given,  where  one  estate 
is  conveyed,  where  one  benefit  is  bestowed,  in 
one  part  of  an  instrument,  by  terms  clear, 
unambiguous,  liable  to  no  doubt,  clouded  by 
no  obscurity,  by  terms  upon  which,  if  they 
stood  alone,  no  man  breathing,  be  he  lawyer 
or  be  he  layman,  could  entertain  a  doubt,  in 
order  ta  reverse  that  opinion  to  which  the 
terms  would  of  themselves  and  standing 
alone  have  led,  it  is  not  sufficient  that  you 
should  raise  a  mist,  it  is  not  sufficient  that 
you  should  create  a  doubt,  it  is  not  sufficient 
that  you  should  show  a  possibility,  it  is  not 
even  sufficient  that  you  should  deal  in  prob- 
abilities; but  you  must  show  something  in 
another  part  of  that  instrument  which  is  as 
decisive  the  one  way  as  the  other  terms  were 
decisive  the  other  way ;  and  that  the  interest  first 
given  cannot  be  taken  away  either  by  taci- 
iuftt  or  by  dubium  or  by  possible,  or  even  by 
probabile;  but  that  it  must  be  taken  away, 
and  can  only  be  taken  away,  by  expressum  et 
certum"    2  Clarke  &  Finn.  R.  22,  36. 

Applying  these  principles  of  the  English 
chancery,  and  of  this  court,  to  the  case  before 
us,  we  are  inevitably  led  to  the  conclusion, 
that  the  absolute  estate  vested  in  the  daugh- 
ters of  the  testator  by  the  five  clauses  of  the 
will  above  quoted,  cannot  be  limited  or  con- 
tracted by  the  subsequent  provision  in  the  lat« 
ter  part  of  the  ninth  clause,  that  limitation 
being  confined  to  the  property  devised  in  the 
ninth  clause  only. 

Nor  is  there  anything  in  the  codicil  to  alter 
this  construction  or  to  show  a  different 
238  intention  of  the  testator.  ♦It  is  plain 
that  the  testator  by  his  codicil  only  de- 
signed that  the  land  to  be  purchased  should 
stand  in  place  of  the  money  before  absolutely 
bequeathed,  if  the  occasion  should  arise  for 
such  substitution;  but  in  point  of  fact  no  such 
substitution  was  ever  made. 

We  are  therefore  of  opinion,  that  there  is 
no  error  in  the  decree  of  the  circuit  court 
i-pon  the  construction  of  the  will  of  the  tes- 
tator ;  and  the  same  be  affirmed. 

Decree  affirmed. 


£33      ♦Utterback*s  Adm'r  v.  Cooper. 

March  Term,    1877,   Richmond. 
1.    Debtor  a«   Executor — Administrators.* — 

Although    at    common    law    the    appointment    by    a 
creditor    of    his    debtor    as    executor,    operated,    as 


•Appointment    of  Debtor   as    Guardian. — 

In  Bank  of  Va.  v.  Richmond,  79  Va.  113,  the  prin- 
cipal case  was  cited  for  the  proposition  that  where 
hduciary  funds  arc  paid  over  to  a  person  who  subse- 
quently is  appointed  guardian  of  the  equitable  owner 
of   such    funds,    his    appointments    and    qualification 


231,  232,  233,  234 

against  legatees  and  distributees,  with  certain  ex- 
ceptions, as  a  release  of  the  debt,  this  rule  never 
applied  to  a  debtor  who  was  appointed  administra- 
tor   of   his   creditor. 

2.  Same— Remedy.— If  the  obligor  of  a  bond  take 
out  administration  to  the  obligee,  and  dies,  the  ad- 
ministrator de  bonis  non  of  the  obligee  may  main- 
tain an  action  for  such  debt  against  the  executor 
of  the  obligor.  And  so  if  the  debtor  administrator 
is  removed  from  his  office  the  action  may  be  main- 
tained against  him  by  the  administrator  de  bonis 
non   of  the  obligee. 

3.  Same— Executor's  Lien — A  lien  given  to 
secure  the  debt  due  from  an  executor  or  adminis- 
trator to  his  testator  or  intestate,  is  of  course  dis- 
charged when  the  debt  is  actually  paid  to  the  cred- 
itors or  legatees  and  distributees  of  the  creditor; 
but  the  introducing  the  debt  into  an  administration 
account,  as  a  charge  to  the  executor  or  administra- 
tor, is  not  sufficient  to  discharge  the  lien,  either 
as  against  creditors,  legatees  or  distributees  of  the 
creditor,  or  as  against  the  sureties  of  the  executor 
or    administrator. 

4.  Facts  In  This  Case— Decision.— A  sold  to 
his  son  U  a  tract  of  land,  taking  his  bonds  for  the 
purchase  money,  and  a  deed  of  trust  on  the  land 
to  secure  them.  He  died,  and  his  son  U  qualified 
as  his  administrator.  Shortly  afterwards  U  ob- 
tained a  loan  of  money  and  stock  from  C,  and  gave 
a  deed  on  this  same  land  to  secure  it.  Upon  a  bill 
by  C  against  the  adm'r  de  bonis  non  of  A,  and  U 
and  his  sureties  on  his  official  bond,  to  enforce  his 
lien;  the  court  being  of  opinion,  from  all  the  evi- 
dence, that  U  had  not  paid  any  part  of  his  debt  to 
A,  though  he  represented  to  C  he  had  done  it,  and 
that  he  was  fraudulently  trying  to  get  rid  of  the 
lien  in  favor  of  A,  in  order  to  raise  money  for  his 
own  purposes,  and  that  C  cither  knew,  or  might 
have  known,  if  he  had  wished  it,  the  facts,  and 
made  the  loan  with  a  knowledge  of  them,  or  in 
willful  ignorance— Held  in  favor  of  A's  estate  and 
U's  sureties,  that  the  lien  to  secure  A's  debt  was 
a  valid  subsisting   lien,   and  had  preference  of  the 

lien  of  C. 

234  ♦This  was  a  suit  in  equity  in  the  cir- 
cuit  court  of  Fauquier  county,  brought 
m  February  1868  by  E.  T.  Cooper,  of  Balti- 
more, to  enforce  the  execution  of  a  deed  of 
trust  executed  in  July  1866  by  Charles  H. 
Utterback,  by  which  said  Utterbick  conveved 
to  R.  W.  L.  Rasin  a  tract  of  land  in  the 
county  of  Fauquier,  in  trust  to  secure  to 
Cooper  the  payment  of  a  note  of  $11,000. 
Charles  H.  Utterback,  Charles  T.  Green,  ad- 
ministrator de  bonis  non  of  Armistead  Utter- 
back,  deceased,  and  others,  were  defendants. 
The  undisputed  facts  in  the  case  are  as  fol- 
lows: 

On  the  2d  of  February  1859  Armistead  Ut- 
terback conveyed  a  tract  of  land  in  Fauquier 
county  to  his  son  Charles  H.  Utterback,  for 
the  price  of  $6,254.34;  and  Charles  T.  ex- 
ecuted to  his  father  six  bonds,  each  for  the 
sum  of  $1,042.39,  payable  on  the  first  of  Jan- 
uary  1863-'64,   '65,   *66,   '67,   '68,    with   interest 


operate  to  create  assets  from  such  funds,  eo  instanti, 
citing  also  Harvey  v.  Steptoe,  17  Gratt.  289;  Farmer 
V.  Yates,  23  Gratt.  145;  Brown  v.  Lambert,  33  Gratt. 
256.     See  also  Williams  v.  S^loag,^7(3QOg^en 


Shriver,   81    Va.    185. 
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from  January  1st,  1863 ;  and  at  the  same  time 
he  executed  a  deed  conveying  the  land  to 
John  P.  Phillips,  as  trustee,  to  secure  the 
payment  of  the  bonds. 

Armistead  Utterback  died  intestate  in  De- 
cember 1862,  and  no  administration  was  taken 
on  his  estate  until  the  25th  of  September 
1865,  when  Charles  H.  Utterback  qualified  as 
administrator;  executing  his  official  bond 
with  three  sureties.  On  the  5th  of  July  1866 
Charles  H.  Utterback  conveyed  the  said  land 
to  R.  W.  L.  Rasin,  in  trust  to  secure  the  pay- 
ment of  a  loan  of  $11,000,  with  interest,  made 
by  E.  K  Cooper  to  the  said  Charles  H.  Utter- 
back. The  facts  in  relation  to  the  loan  of 
this  money,  and  the  knowledge  of  Cooper  and 
his  conduct  in  relation  to  it,  was  the  impor- 
tant question  in  the  cause;  and  on  this  sub- 
ject the  judges  of  this  court  differed;  and 
their  views  will  be  seen  in  the  opinions  of 
Judges  Moncure  and  Staples.  Prior  to  Feb- 
ruary 1867,  Charles  H.  Utterback  was 
235  ♦removed  from  the  administration  of 
Armistead  Utterback's  estate,  and  on  that 
day  Charles  T.  Green  qualified  as  adminis- 
trator de  bonus  non. 

There  was  a  decree  in  favor  of  Cooper,  and 
an  appeal  by  Armistead  Utterback's  adminis- 
trator to  this  court. 

IV m.  Green,  for  the  appellant. 
John  S.  Mosby,  for  the  appellee. 

Moncure,  P.  This  case  has  been  argued 
very  elaborately  and  ably  by  the  learned  coun- 
sel on  both  sides,  who  have  quoted  and  com- 
mented on  a  great  many  authorities,  but  in 
my  view  of  the  case,  it  will  not  be  necessary 
to  consider  many,  if  any  of  them,  as  I 
think  it  depends  upon  facts  and  principles 
which  admit  of  little  or  no  controversy.    And, 

First,  in  regard  to  the  facts  of  the  case. 
On  the  5th  of  July  1866,  Charles  H.  Utter- 
back, of  the  county  of  Fauquier,  Virginia,  ex- 
ecuted his  negotiable  note  for  eleven  thou- 
sand dollars,  payable  two  years  after  date,  to 
the  order  of  Edward  K.  Cooper  of  the  city 
of  Baltimore,  at  the  National  bank  of 
Baltimore;  and  also  executed  his  four  other 
negotiable  notes,  each  for  the  sum  of  three 
hundred  and  thirty  dollars,  payable,  respec- 
tively, six,  twelve,  eighteen  and  twenty-four 
months  after  date,  to  the  same  order,  at  the 
said  bank;  the  said  last  mentioned  sum  be- 
ing the  amount  of  the  semi-annual  interest 
on  the  said  first  mentioned  sum.  And  on  the 
sime  day  and  year  the  said  Charles  H.  Ut- 
terback, by  deed  bearing  the  same  date,  con- 
veyed to  Robert  W.  L.  Rasin,  of  Baltimore, 
a  certain  tract  of  land  in  said  county,  con- 
taining 312  acres,  2  roods  and  34  perches 
S36  of  land,  which  was  ♦conveyed  to  said 
Charles  by  his  late  father,  Armistead 
Utterback,  by  deed  bearing  date  on  the  2nd 
day  of  February  1859,  and  admitted  to  record 
in  the  clerk's  office  of  the  said  county  on  the 
following  day.  Also  another  tract  of  land  in 
said  county,  described  in  first  mentioned  deed, 
as  containing  131  acres,  3  roods  and  4  poles, 
in  trust  to  secure  the  payment  of  the  said  five 
negotiable  notes. 

At  the  time  of  the  execution  of   the   said 


deed  of  trust  of  the  5th  day  of  July  1866, 
there  remained  of  record  in  the  clerk's  office 
of  the  said  county  of  Fauquier,  and  unre- 
leased,  a  deed  of  trust  on  the  said  tract  of 
land  containing  312  acres,  2  roods  and  34 
perches,  dated  the  2d  day  of  Februar>'  1859, 
between  said  Charles  H.  Utterback  of  the 
first  part,  John  P.  Phillips  of  the  second 
part,  and  said  Armistead  Utterback  of  the 
third  part;  executed  to  secure  the  payment  of 
six  bonds,  each  for  the  sum  of  $1,042.39  with 
interest  from  the  1st  day  of  January, 
1863,  payable  on  the  first  days  of  January 
1863,  1864,  1865,  1866,  1867  and  1868,  respec- 
tively, and  given  by  the  said  Charles  to  tiie 
said  Armistead  for  the  said  last  mentioned 
tract  of  land. 

The  controversy  in  this  case  is  about  the 
said  312  acres,  2  roods  and  34  perches  of  land, 
and  is  beween  the  said  Edward  K.  Cooper 
on  the  one  side,  and  those  claiming  the  es- 
tate of  Armistead  Utterback  on  the  other; 
the  former  claiming  a  lien  upon  it  under  the 
said  deed  of  trust  of  the  5th  day  of  July  1866, 
freed  and  discharged  from  the  lien  under  the 
said  deed  of  trust  of  the  2d  day  of  February 
1859;  the  debt  secured  by  the  last  mentioned 
lien,  having,  as  he  insists,  been  paid  and  sat- 
isfied; and  the  latter,  on  the  other  hand,  claim- 
ing a  lien  under  the  said  deed  of  the  2d 
237  *day  of  February  1859,  the  debt  secured 
by  that  lien  not  having,  as  they  insist, 
been  paid  and  satisfied. 

The  said  note  for  $11,000  was  given  for 
$5,000,  money  borrowed,  and  eighty-five  shares 
of  Navassa  Phosphate  Company's  stock, 
bought  at  $70  per  share,  by  the  said  Charles 
H.  Utterback  through  the  agency  of  Heno* 
M.  Willis,  a  property  broker  of  Balti- 
more, from  the  said  Edward  K.  Cooper.  The 
parties  to  the  said  loan  and  sale  were  total 
strangers  to  each  other  at  the  time  the  nego- 
tiations of  the  transaction  commenced,  to- 
wit,  in  May  or  June  1866.  At  that  time 
Charles  H.  Utterback  came  from  his  home  in 
Fauquier  county,  Virginia,  to  the  city  of  Balti- 
more, and  proposed,  through  his  said  agent 
to  the  said  Cooper,  to  borrow  the  money  and 
purchase  the  stock  on  the  terms  aforesaid,  and 
to  secure  the  payment  of  the  amount  which 
would  become  due  on  the  transaction  by  a 
deed  of  trust  on  his  said  two  tracts  of  land 
in  the  said  county,  which  he  represented  as 
ample  security  for  the  said  amount,  after 
paying  the  only  existing  encumbrances  upon 
the  said  land,  which  he  represented  as  con- 
sisting of  some  judgments  of  comparatively 
small  amount.  Cooper  replied  that  he  "would 
accept  the  proposition,  provided  that  on  ex- 
amination the  property  proved  to  be  suffi- 
cient to  secure  the  loan  and  purchase  money 
and  the  title  proved  satisfactory  to  Mr.  Ridge- 
ly,"  the  counsel  of  Cooper  in  Baltimore. 
Cooper  "sent  James  M.  Rasin  to  Virigina  to 
report  to"  him  "his  estimate  of  the  value  of 
the  property,  ^nd  on  his  return  was  satisfied 
of  its  sufficiency  in  value.  Mr.  Ridgely  in  the 
meantime  discovered  that,  in  addition  to 
judgments  against  the  property,  there  was  a 
deed  of  trust  or  mortgage  to  secure  the  pay- 
ment of  certain  alleged  indebtedness  to 
Armistead  Utterback"    The  said  Charles,  "on 
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having  his  attention  called  to  this,  stated 

288  *that   it  was  only  an  apparent,  not  an 
actual  indebtedness;  that  the  said  Armi- 

stead  Utterback  was  his  father,  and  was  dead; 
that  he,  the  said  Charles  H.  Utterback, 
was  the  administrator  of  the  said  Armi- 
stead;  that  he  had  paid  off  all  the  other 
distributees  of  the  estate  and  all  the  debts 
thereof,  and  only  awaited  the  meeting  of  the 
court  to  have  the  account  formally  closed  and 
the  apparent  lien  released."  Cooper  took 
him  to  said  Ridgely,  who  was  acting  as  the 
former's  counsel.  "Utterback  returned  to 
Virginia,  and  brought  back  with  him  certain 
papers,  which  he  exhibited  to  Mr.  Ridgely  in 
confirmation  of  what  he  had  said  to"  Cooper; 
"and  the  transaction  was  finally  consum- 
mated." The  foregoing  account  of  it  is 
extracted  from  the  deposition  of  said  Cooper 
in  the  case.  The  following  is  extracted  from 
the  deposition  of  said  Ridgely,  who,  as  the 
plaintiff's  attorney,  was  requested  to  examine 
the  title  and  prepare  the  papers.  "I  applied 
to  Mr.  Utterback  for  the  tjtle  papers,  and  the 
information  he  had  to  communicate  about  the 
title.  He  produced  to  me  a  recorded  deed  to 
himself  from  his  father,  and  a  certificate  from 
Mr.  Jennings,  the  clerk  of  Fauquier  county 
court,  showing  the  existence  of  several  judg- 
ments against  himself.  He  showed  me  also 
another  deed  for  a  small  portion  of  the  prop- 
erty adjoining  his  principal  farm.  He  also 
stated  that  copies  of  the  judgments,  with 
the  orders  of  the  respective  counsel  to  enter 
the  same  satisfied,  were  in  the  possession  of 
the  Farmers  and  Merchants  National  Bank; 
that  it  would  take  about  $1,700  or  $1,800  to  pay 
off  these  incumbrances,  and  that  was  to  be 
done  out  of  the  money  to  be  received  from 
Captain  Cooper.  I  told  him  that  the  certificate 
was  but  partial,  and  that  there  was  no  cer- 
tificate about  deeds  or  mortgages  given  by  him. 
He  said  that  there  was  no  other  incum- 

289  brance  *on  the  property,  but  the  judg- 
ments of  which  he  had  given  me  a  list. 

I  told  him  that  I  could  not  pass  the  title 
w^ithout  an  examination  of  the  land  records, 
and  that  he  must  bring  me  a  certificate  from 
Mr.  Jennings,  the  clerk,  showing  that  there 
were  no  deeds  of  trust  or  mortgages. 
Reluctantly  he  acquiesced  and  submitted,  and 
returned  to  Virginia  to  procure  the  necessary 
certificates."  "About  the  5th  of  July  he  re- 
turned, and  produced  Mr.  Jennings'  certifi- 
cate, showing  that  he  had  conveyed  the  prop- 
erty by  deed  of  trust  in  favor  of  his 
father  to  secure  the  payment  of  six  notes  of 
a  little  over  $1,00  each,  with  the  interest 
thereon.  He  explained  the  deed  of  trust  as 
practically  satisfied.  He  said  that  he  had 
paid  the  three  first  notes,  and  took  them  up 
in  the  lifetime  of  his  father,  but  that  in  the 
ups  and  downs  of  the  war  they  had  been  lost. 
In  regard  to  the  other  three  notes  he  ex- 
plained that  they  had  been  paid  by  himself  as 
administrator  of  his  father's  estate,  and  would 
be  duly  entered  satisfied  at  the  next  term  of 
the  court.  He  also  produced  to  me  a  certifi- 
cate from  the  commissioner  in  chancery  of 
Fauquier  county"  "confirming  this  statement, 
and  that  the  propertv  would  be  relieved  from 
the  lien  of  those  notes  mentioned  in  the  deed 


of  trust  in  favor  of  his  father,  Armistead 
Utterback,  at  the  next  term  of  the  court.  He 
said  that  he  had  more  than  paid  to  the  other 
distributees  of  his  father's  estate  their  pro- 
portion thereof,  and  was  a  creditor  of  the  es- 
tate. He  also  produced  a  note  to  himself  from 
his  counsel,  Mr.  Brooke,  in  which  he  said 
that  he  sent  him  the  deeds  referred  to  in  my 
testimony,  and  the  certificate  from  the  com- 
missioner in  chancery,  and  asked  what  more 
could  Cooper's  counsel  here  in  Baltimore  re- 
quire in  consummation  of  the  title;  and  on  the 
faith  of  it  all  I  passed  the  title.    A  deed 

240  of  trust,  *being  that  referred  to  in  the 
interrogatory,  was  executed  to  Mr.   Ra- 

sin,  to  secure  the  promissory  notes  mentioned 
in  the  interrogatory.  The  $5,000  was  applied 
by  me  to  the  payment  of  the  judgments  against 
the  estate,  amounting  to  $1,686.57;  broker's 
commissions,  my  fee  of  fifty  dollars,  costs  of 
stamps,  and  other  incidental  costs  of  the  deed, 
were  paid  out  of  the  fund,  and  the  balance  of 
$2,683.43  was  paid  to  Utterback;  and  on  the 
26th  day  of  July  1886  I  delivered  to  him 
eighty-six  shares  of  said  Navassa  Phosphate 
company,  which,  at  the  stipulated  price  of 
seventy  dollars  a  share,  produced  $6,020,  and 
he  returned  to  me  twenty  dollars  for  Captain 
Cooper.  The  consideration  for  the  promissory 
notes  and  deed  of  trust  referred  to,  was  the 
loan  of  the  $5,000  by  Cooper  to  Utterback,  as 
heretofore  explained,  and  eighty-six  shares 
of  Navassa  Phosphate  company  sold  by  Cooper 
to  him." 

The  commissioner's  certificate,  referred  to 
by  the  witness  Ridgely,  is  in  these  words: 

"Commissioner's  Office, 
Warrenton.  Fa.,  July  2d,  1886. 
This  will  certify  that  Charles  H.  Utterback, 
administrator  of  Armistead  Utterback,  has 
filed  before  me,  as  commissioner  in  chancery 
for  the  county  court  of  Fauquier  county,  three 
bonds  for  $1,042.39  each,  due  respectively 
on  the  first  day  of  January  1866,  first 
January  1867,  and  first  January  1868,  as 
vouchers  in  the  settlement  of  his  administra- 
tion account  of  said  Armistead  Utterback's 
estate,  and  the  said  Charles  H.  Utterback  has 
directed  me  to  credit  the  amounts  of  the 
said  three  bonds  in  his  said  administration 
account,  as  receipts  which  have  come  into  his 
hands  as  assets  of  said  estate,  and  the 
same    will    be    entered    in    said    account 

241  *as   having   been    paid   by   said   Charles 
H.   Utterback  to  the  estate  of  his   said 

intestate. 

Given  under  my  hand,  as  commissioner 
aforesaid,  the  2d  day  of  July,  1866. 

John  W.  Pugh." 

Under  the  above  is  a  certificate  in  these 
words : 

"I,  William  A.  Jennings,  clerk  of  the  county 
court  of  Fauquier  county,  do  certify  that 
John  W.  Pugh  is  a  duly  appointed,  authorized 
and  acting  commissioner  in  chancery  of 
Fauquier  county  court,  as  such  authorized  by 
law  to  settle  account  of  administrators  and 
other  fiduciaries,  and  that  his  signature  to  the 
the  above  certificate  is  genuine. 

Given  under  my  hand  this  3d  July,  1866. 
WiLtiAM  A.  Jennings,  C.  C. 
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The  note  to  Charles  H.  Utterback,  from  his 
counsel,  Mr.  Brooke,  referred  to  by  the  wit- 
ness Ridgely,  is  in  these  words: 


by  leave  of  the  court,  were  admitted  as  par- 
ties defendant  in  the  cause. 

On  the  17th  of  April  1868,  C.  H.  Utterback 
filed  his  answer,  in  which,  among  other  things. 
"Warrenton,  July  4,  1866.  he  stated  that  the  money  loaned  by  complaii.- 
Dear  Charles:—!  enclose  you  the  deeds  ant  to  him  was  not  the  sum  of  $11,000;  on 
from  Saunders  &  Schanot,  Mr.  Pugh's  certifi-  the  contrary  he  averred  "that  all  the 
cate,  to  which  is  added  the  clerk[s  certificate  ,  money  loaned  by  the  said  complainant  was 
of  your  qualification,  and  his  certificate  about  $4,980,  and  that  the  balance  of  the  considers- 
Saunders'  debt.  You  have  already  his  certifi-  |  tion  of  said  bond  consisted  of  86  shares  of 
cates  of  all  the  judgments,  and  I  do  not  sec  j  Navassa  Phosphate  stock,  fraudulently  reprc- 
what  you  need  further  to  show  your  title,  i  sented  to  this  respondent  to  be  saleable  in  the 
You  must  stamp  the  deed,  and  cancel  them  by  j  market  at  the  rate  of  55  per  cent,  (per 
writing  the  initials  of  the  name  and  date  of  i  share),  and  which  this  respondent,  under  this 

.«  f  t  C- I >       Ji  ^  ^  Ji       •.••11       4>#«1^«^      f  r<^a««*      /nr^l— a-a-___  ^_  '.-J ^    A         a_  a       1_  a         ^la 


the  deed.  Saunders'  deed  will  take  four  dol- 
lars, and  Schanot's  will  take  fifty  cents.  The 
justice's  certificates  and  the  clerk's  certificates 

ought    also    to    have    five   cent    stamps 
it42    *attached.     I   have  no  stamps  on   hand, 

but  you  can  buy  them.  Yours, 

James  V.  Brooke/' 

The  administration  account  of  Charles  H. 
Utterback  on  the  estate  of  his  father,  Armi- 
stead  Utterback,  was  never  in  fact  settled  by 
commissioner  Pugh,  because  the  said  Charles 
H.  countermanded  the  direction  he  had  given 
to  said  commissioners  in  regard  to  said  set- 
tlement, and  withdrew  the  papers  he  had  left 
in  his  hands  for  that  purpose,  especially  his 
fast  three  bonds  to  his  father  for  the  purchase 
money  of  the  land,  which  bonds  he  after- 
wards handed  to  the  administrator  de  bonis 
non  of  his  father.  And  the  said  Charles  H. 
Utterback  having  made  default  in  the  pay- 
ment of  such  of  his  said  notes  to  E.  K.  Cooper 
as  had  become  payable,  except  the  one  for 
the  first  semi-annual  interest,  which  became 
payable  six  months  after  date,  the  said 
Cooper,  in  February  1868,  instituted  this  suit 
ior  redress.  In  his  bill,  filed  at  March  rules 
1868,  he  stated  the  facts  of  the  case  on  which 
he  relied,  made  Charles  H.  Utterback  m  his 
own  right,  and  as  former  administrator  of 
Armistead  Utterback,  deceased,  Charles  T. 
Green,  administrator  de  bonis  non  of  said  A. 
Utterback,  R.  W.  L.  Rasin,  and  W.  H.  Gaines, 
administrator  of  John  P.  Phillips,  deceased, 
defendants  to  the  bill,  and  prayed  for  a  de- 
cree  for   the   sale   of  the   said   land,    for  the 


representation,  was  induced  to  take  at  70 
per  cent,  (per  share), ^  making  for  the  86 
shares,  the  sum  of  $6,*020,  which,  with  the 
above  sum  of  $4,980,  constituted  the  consider- 
ation of  the  said  note  of  $11,000."  Re- 
spondent charged  that  "said  E.  KL  Cooper 
was  a  party  of  these  false  representations, 
and  was  himself  connected  with  the  said 
Navassa  Phosphate  company.  This  respon- 
dent was  not  a  dealer  in  the  stock  market, 
and  had  no  use  for  Navassa  Phosphate  or  any 
other  stock,  except  as  a  means  of  raising 
money,  which  he  needed;  and  finding  it  im- 
possible to  procure  the  loan  of  money,  even 

on  the  most  undoubted  security,  with- 
244    out   ♦submitting    to   some    extortion,  he 

voluntarily  agreed  to  shoulder  the  loss 
between  the  70  per  cent,  which  he  allowed 
for  the  stock,  and  the  55  per  cent,  represented 
as  its  market  value.  This  respondent  did  not 
dream  however  that  he  was  duped  so  cgre- 
giously  as  he  was,  until,  upon  trial,  he  ascer- 
tained that  the  highest  price  he  could  obtain 
in  the  market  for  said  stock  was  26  per  cent.. 
and  at  this  price  he  was  compelled  to  sell** 
&c.  "It  will  thus  appear  that  this  respondent 
only  in  fact  received  (either  in  money  or 
value,)  the  sums  of  $4,980,  $2,236,  in  all 
$7,216;  and  that  this  was  all  which  the 
plaintiff  gave  for  this  respondent's  note 
of  $11,000;  and  this  respondent,  insisting 
that  the  said  transaction  is  not  only  tainted 
with  fraud,  but  also  with  usury,  relics  as 
fully  upon  both  said  grounds  of  defence  as  if 
fully  and  specially  pleaded."  "This  respondent 
admits,  as  stated  in  said  bill,  that  at  the  time 


payment  of  the  debt  due  to  him  as  aforesaid,  ,  of  the  pendency  of  negotiations  of  said  loan, 
and   for   general    relief.    Various   proceedings  i  his  real  estate  was  encumbered  by  a  deed  of 


were  afterwards  had  from  time  to  time  in  the 
said  suit,  including  the  following,  which  alone 
are  material  now  to  be  mentioned,  though 
some  of  the  others  may  be  hereinafter  noticed. 
In  April  1868,  the  defendant,  Charles 
243  T.  Green,  *administrator  d.  b.  n.  of  A. 
Utterback,  filed  his  answer,  in  which  he 


trust  executed  by  him  to  John  P.  Phillips,  to 
secure  six  several  bonds  executed  by  him  to 
Armistead  Utterback,  only  three  of  whicj 
were  due,  the  rest  having  been  dischirged" 
"His  real  estate  was  also  encumbered  by  sev- 
eral judgments  for  a  large  amount,  and 
j  these    incumbrances   this    respondent   was  re- 


not  only  claimed  the  said  three  bonds  which    quired   to   remove.    With   this   view   this  re 
had  been  handed  to  him  by  C.  H.  Utterback  j  spondent  did  consult  his  counsel  named  in  said 


as  still  remaining  due  and  unpnid  to  the  es-  . 
tate   of    A.   Utterback,   but   insisted    that   the  j 
other   three,    alleged   by    the    complainant    to 
have  been  long  since  paid,  were  in  fact  wholly 
unpaid. 

On  the  same  day,  to  wit :  on  the  13th  day 
of  April  1868,  Louis  Shumate,  Robert  E.  Ut-       .  ^l-       i  a     .  ^        a  *k- 

terback    and  Addison  W.   Utterback,  sureties    discharged.    This  plan   was  adopted,  and  the 
of  C    H    Utterbick    as   administrator  of    A.    judi?ments   satisfied   out   of   the  $4,980  aforc- 
Utterback    on  their  petition,  which  they  filed  ,  said.      With    regard    tor^lj^  _d^_  of    trust, 
'  Digitized  by  ^ 

86 


bill,  and  under  the  advice  of  said  counsel 
proceeded  as  follows:  With  regard  to  the 
judgments,  he  made  arrangements  with  the 
creditors  that  the  amount  of  their  respective 
judgments  should  be  deposited  to  their  credit 
in  a  Baltimore  bank,  and  that  when  this  waf 
done   the   judgment   should  be   considered  as 
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this  respondent  supposed  that,  as  a  I  sary  to  be  noticed  in  this  opinion  will  be 
845    ♦debtor,  he  had  a  right  to  pay  the  debt  |  noticed  therein  hereafter. 

he  owed  his  father's  estate,  and  being  the  :  On  the  9th  of  September  1868,  Robert  E. 
administrator  of  that  estate,  he  could  pay  no  |  and  A.  W.  Utterback,  two  of  the  sureties  of 
one    but    himself,    and    could    pay    himself    C.   H.  as  administrator  of  Armistead  Utter- 


as  administrator  only  by  giving  the  es- 
tate credit  in  his  administration  account.  He 
accordingly  laid  his  papers  before  the  com- 
missioner, as  stated  in  said  bill,  and  directed 
th'i  commissioner  to  charge  him  as  adminis- 
trator, with  the  amount  of  said  three  out- 
standing bonds  in  an  account  to  be  settled 
by  said  commissioner."  "This  respondent 
then  believed,  and  now  believes,  that  when  he 
laid  his  accounts  before  the  commissioner  for 
settlement,  directing  himself  to  be  charged  as 
administrator  of  the  estate  of  A.  Utterback, 
deceased,  with  the  debt  he  owed  as  afore- 
said, he  was  doing  what  he  had  the  right  to 
do,  and  that  the  effect  thereof  was  to  dis- 
charge the  lien  of  the  deed  of  trust  given  to 
secure  said  debt;  and  if  a  different  result  has 
followed,  it  has  not  been  through  the  agency 
or  by  the  direction  of  his  said  cotinsel,  but  in 
consequence  of  the  loss  aforesaid,  and  the 
consequent  defeat  of  his  plans  and  purposes." 
Respondent  also  made  a  statement  in  regard 
to  the  receipts  for  $1,000  each,  given  to  him  by 
three  of  the  distributees,  but  it  is  unnecessary 
to  set  out  the  same  here. 

Notice  having  been  given  by  the  plaintiff  of 
a  motion  for  receiver  in  the  case,  and  sun- 
dry depositions  taken  and  filed  in  refer- 
ence thereto,  a  decree  was  accordingly  made 
for  such  an  appointment  on  the  24th  of  April 
1868,  and  the  said  C.  H.  Utterback  was  in- 
joined  from  committing  waste  of  the  said 
land. 

Many  depositions  were  taken  in  behalf  of 
the  plaintiff,  and  were  filed  in  September 
1868;  all  of  them  were  taken  in  Baltimore, 
and  of  persons  residing  there,  except  that  of 
commissioner  Pugh,  which  was  token  in  Fau- 
quier county,  where  he  resided.  Among 
246  *the  persons  examined  as  witnesses  in 
behalf  of  the  plaintiff  were,  H.  M.  Wil- 
lis, the  person  who  as  agent  for  the 
defendant,  C.  H.  Utterback,  proposed  and  ne- 
gotiated the  loan  and  purchase  aforesaid; 
James  M.  Rasin,  who,  as  said  plaintiff's 
agent,  went  to  Fauquier  to  examine  the  land 
proposed  to  be  conveyed  and  report  upon  its 
value;  R.  W.  X,.  Rasin,  trustee  in  the  deed 
executed  by  C.  H.  Utterback  to  secure  the 
said  debt  to  E.  K.  Coorer;  the  said  E.  K. 
Cooper  himself ;  Charles  W.  Ridgely,  the  coun- 
sel of  said  Cooper,  to  whom  was  re- 
ferred the  question  of  title  to  the  property 
proposed  to  be  conveyed  for  the  security  of 
the  debt,  and  who,  as  counsel  and  agent  of 
the  plaintiff,  carried  his  arrangement  afore- 
s-^id  with  C.  H.  Utterback  into  effect;  and  S. 
Teakle  Wallis,  who,  as  a  legal  expert,  testi- 
fied as  to  the  law  of  Maryland  on  the  subject 
of  usury.  Only  one  person  was  eximined  as 
a  witness  in  behalf  of  the  defendants,  and  that 
was  the  defendant  C.  H.  Utterback  himself. 
It  is  unnecessary,  at  least  for  the  present, 
to  state  any  part  of  the  testimony  of  nny  of 
the  witnesses  or  of  the  svbstince  thereof; 
but  so  much  of  the  same  as  may  be  neces- 


back,  and  also  two  of  the  children  and  dis- 
tributees at  law  of  said  Armistead,  filed  their 
answers;  and  on  the  17th  day  of  the  same 
month  Lewis  Shumate,  the  other  surety  of 
the  said  administrator,  filed  his  answer. 

On  the   18th  of   September  1868  the  cause 
came  oil  to  be  heard;  when  the  court,  with- 
out  deciding   any   other   matters   involved   in 
the    cause,    decreed    that   an    issue    be    made 
up  and  tried  on   the  common   law   side 

247  ♦of   the  court,  before  a  jury  to  be  im- 
panelled   therefor,    to    ascertain:     First, 

whether  the  consideration  of  the  note  of 
$11,000  aforesaid  was  a  loan  from  the  said 
Cooper  to  said  Utterback,  and,  if  so,  whether 
said  loan  was  upon  a  consideration  usurious 
in  law;  and,  secondly,  whether,  if  the  jury 
firtd  that  the  plaintiff  sold  to  the  said  Charles 
H.  Utterback,  on  the  5th  day  of  July  1866, 
eighty-six  shares  of  Navassa  Phosphate 
stock,  and  that  the  purchase  money  of  the 
said  stock  entered  into  and  formed  a  part  of 
the  consideration  of  said  note  of  $11,000,  there 
were  any  false  representations  or  fraudulent 
devices  upon  the  part  of  the  said  plain- 
tiff, by  means  whereof  the  said  C.  H.  Utter- 
back was  induced  to  become  the  purchaser 
of  said  stock,  and,  if  so,  to  what  extent  the 
said  C.  H.  Utterback  hath  suffered  damages  by 
reason  of  said  false  representations  or  fraud- 
ulent devices;  in  which  issues  the  said  Ut- 
terback shall  have  the  right  to  open  and 
conclude. 

On  the  1st  of  October  1870  another  decree 
was  made  in  the  cause  appointing  commis- 
sioners to  sell  the  land  in  controversy. 

On  the  10th  of  November  1870  a  copy  of 
the  verdict  rendered  by  the  jury  upon  the 
issue  ordered  in  the  cause  was  filed,  from 
which  it  appeared  that  the  said  verdict  was 
as  follows:  "We,  the  jury,  find,  first,  that  the 
consideration  of  the  note  for  $11,000,  exe- 
cuted by  the  defendant  Charles  H.  Utterback 
to  E.  K.  Cooper,  the  plaintiff,  dated  5th  July 
1866,  and  payable  two  years  after  date,  and 
secured  by  deed  of  trust  from  said  Utterback 
to  R.  W.  L.  Rasin,  of  date  of  5th  July  1866, 
was  a  loan  of  money  and  sale  of  stock  by  said 
Cooper  to  said  Utterback,  and  that  said  loan 
was  upon  a  consideration  not  usurious  in 
law;  we  further  find,  secondly,  that  there 
was  no  false  representations  or  fraudu- 

248  lent  device  on  *the  part  of  the  said  E. 
K.  Cooper,  the  said  plaintiff,  by  means 

whereof  the  said  Charles  H.  Utterback  was 
induced  to  become  the  purchaser  of  said  stock 
called  Navassa  Phosphate  stock;  and  th^t  said 
Charles  H.  Utterback  has  suffered  no  damage 
by  reason  of  any  representation  or  device  of 
said  E.  K.  Cooper.  J.  W.  James." 

And  it  further  appeared  that  the  court, 
being  satisfied  with  said  verdict,  ordered  the 
sime  to  be  certified  to  the  circuit  court  of 
Fauquier  county  sitting  in  chancery. 

And  it  further  appeared  that  afterwards, 
during  the  same  term  at  which  said  verdict 
was    rendered,   a   motion    was    made   by   the 
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defendants  to  set  it  aside  for  misconduct  of 
the  jury;  which  motion  was  overruled;  to 
which  ruling  of  the  court  a  bill  of  exceptions 
was  tendered  by  the  defendants  and  made  a 
part  of  the  record  by  the  court. 

On   the   23d   of   September   1871   the   cause 


and  proceedings  in  the  said  suit,  and  praying 
for  an  appeal  therefrom,  whith  appeal  was 
accordingly  allowed  by  one  of  the  said  juj^cs. 
The  only  question  in  controversy  in  this 
case  is,  as  we  have  seen,  whether  Edwar.l  K. 
Cooper  is  entitled  to  the  benefit  of  the  lien  of 


came  on  to  be  heard,  on  the  papers  formerly  ■  the  deed  of  trust  to  Robert  W.  L.  Rasin.  of 


read  and  the  receiver's  report  returned  on 
the  2d  of  March  1870  and  the  verdict  of  the 
jury  aforesaid.  "On  consideration  whereof, 
and  for  reasons  contained  in  a  written  opin- 
ion of  the  court,  then  filed  and  ordered  to 
be  made  a  part  of  the  record  in  the  cause,  the 
court,  being  of  opinion,  in  accordance  with 
the  verdict  aforesaid,  that  there  was  no  fraud 
or  usury  in  the  contract  between  the  plain- 
tiff and  the  defendant  Charles  H.  Utterback, 
and  that  under  the  circumstances  shown  by 
the  evidence  in  the  cause  the  debt  due  by 
Charles  H.  Utterback  to  Armistead  Utter- 
back  in  the  lifetime  of  the  latter,  and  secured 
by  the  deed  of  trust  of  the  2d  February 
1859,  became  assets  in  the  hands  of  the  said 
Charles  H.  Utterback  upon  his  qtwlrfication 
as  the  administrator  of  the  said  Armi- 
849  stead  Utterback  deceased  *(the  court  not 
expressing  any  opinion  upon  the  ques- 
tion as  to  whether  the  said  Charles  H.  Utter- 
back did  or  did  not  pay  any  portion  of  said 
debt  to  the  said  Armistead  Utterback  in  his 
lifetime)  ;  and  being  further  of  opinion  that 
upon  the  debt  aforesaid  so  becoming  assets 
in  the  hands  of  the  said  Charles  H.  Utter- 
back, administrator  as  aforesaid,  the  said  deed 
of  trust  ceased  to  operate  or  exist  as 
a  security  therefor,  and  that  the  plaintiff  is 
entitled  to  subject  the  real  estate  conveyed 
by  the  said  Charles  H.  Utterback  to  Robert 
W.  L.  Rasin  by  his  deed  of  trust  of  the  5th 
day  of  July  1866  to  the  satisfaction  and  dis- 
charge of  the  debt  thereby  secured;"  decreed 
that  said  receiver's  report  be  confirmed,  and 
that  one  of  the  commissioners  of  the  court 
take  an  account  of  the  amount  then  due  to 
the  plaintiff  of  the  debt  secured  by  the  deed 
of  trust  aforesaid,  and  make  report  to  the 
court. 

On  the  29th  of  March  1872  commissioner 
Pollock  made  a  report  under  the  last  men- 
tioned decree;  on  the  20th  of  April  1872  the 
commissioners  appointed  to  sell  the  land  in 
controversy  made  their  report  of  said  sale, 
showing  that  E.  K.  Cooper  had  become  the 
purchaser  of  the  land  at  $25  per  acre,  making 
the  whole  purchase  money  amount  to  $7,813.25, 
and  that  the  purchaser  had  not  been  required 
by  the  commissioners  to  comply  with 
the  terms  of  the  decree,  as  by  the  decision  of 
the  court  he  was  entitled  to  receive  the  pur- 
chase money  of  the  land;  and  on  the  day  and 
year  last  aforesaid  the  cause  came  on  to  be 
further  heard,  when  the  court,  without  pass- 
ing upon  anytKng  contained  in  the  report  of 
commissioner  Pollock,  ratified  and  confirmed 
the  sale  of  land  to  E.  K.  Cooper,  as  reported, 
there  being  no  exception  to  said  report  of 
sale. 

Afterwards  Charles  T.  Green,  admin- 
250    istrator  de  bonis  *non  of  Armistead  Ut- 
terback,   deceased,    presented    a    petition 
addressed  to  the  judges  of   this  court,  com 


the  5th  day  of  July  1866,  on  the  three  hun- 
dred and  twelve  acres,  two  roods  and  thirty- 
four  perches  of  land  in  the  proceedings 
mentioned,  freed  and  discharged  from  the  lien 
under  the  deed  of  trust  to  John  P.  Phillips  of 
the  2d  day  of  February  1859,  on  the  same 
land?  In  other  words,  whether  the  debt  pro- 
vided for  by  the  last  mentioned  deed  has  liecn 
paid  and  satisfied,  or  at  least  must  be  consid- 
ered so  to  have  been,  so  far  as  concerns  any 
claim  of  the  said  E.  K.  Cooper  under  the  first 
mentioned  deed? 

My  opinion  is,  that  this  question  must  be 
answered  in  the  affirmative. 

'I  do  not  consider  it  necessary  in  this  case 
to  decide  the  question,  whether  the  qualilica- 
tion  of  Charles  H.  Utterback,  as  administrator 
of  Armistead  Utterback,  deceased,  ipso  facto 
and  proprio  vigore,  operated  a  payment  and 
satisfaction  of  the  debt  due  by  the  former  to 
the  estate  of  the  latter  at  the  time  of  such 
qualification. 

I  think  it  very  probable,  from  the  facts  and 
circumstances  of  this  case,  that  the  ver>'  and 
only  purpose  of  Charles  H.  Utterback,  in 
qualifying  as  administrator  of  his  father,  was 
thereby  to  extinguish  the  debt  he  owed  to 
his  father,  or  rather  to  discharge  him- 
self individually  from  liability  for  that  debt, 
and  to  become  liable  therefor  in  his  char- 
251  acter  of  administrator,  so  as  *to  re- 
lease the  land  from  the  lien  of  the  deed 
of  trust  of  the  2d  day  of  February  1859,  and 
to  enable  Charles  H.  Utterback  to  sell  the  land 
and  convey  a  title  to  the  purchaser  free  from 
that  lien. 

If  such  were  the  facts  and  circumstances, 
and  there  was  no  fraud  in  the  transaction,  I 
think  a  purchaser  of  the  land  from  Charles 
H.  Utterback  would  have  acquired  a  good 
title  against  the  lien  of  the  said  deed  of  trust 
of  the  2d  of  February  1859,  and  especially  as 
against  the  sureties  of  the  said  administra- 
tor, if  they  became  such,  as  they  probably 
did  in  this  case,  for  the  very  purpose  of  pro- 
moting the  object  which  the  administrator 
had  in  view  in  becoming  such,  to  wit:  tD 
free  his  lands  from  incumbrance,  and  thus 
enable  him  to  sell  it;  and  especially  also  as 
against  such  of  the  distributees  of  the  intes- 
tate as  may  have  facilitated  a  sale  of  the  land 
by  the  administrator  free  from  the  said  in- 
cumbrance, as  some  of  them  seem  in  this 
case  to  have  done  by  giving  him  receipts  for 
large  sums  on  account  of  their  distributive 
portions  of  the  estate,  which  receipts  were  to 
be  exhibited  to  the  purchaser. 

But  it  is  unnecessary  in  this  case  to  decide 
even  the  question  which  would  arise  on  the 
facts  and  circumstances  as  last  supposed; 
for  the  case  itself  is  infinitely  stronger  in 
favor  of  the  purchaser  than  would  be  the 
case   supposed.      In  this  case,  not  only  is^  it 


plaining   of   being  aggrieved  by   the   decrees  i  probable  that  Charles  H.^tterback  qualified 
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as  administrator  of  his  father,  and  his  sure-  ■  and  his  counsel,  and  the  report  of  the  corn- 
ties  as  such  joined  him,  to  enable  him  to  con-  !  missioner  had  been  confirmed  by  the  court, 
vey  the  land  free  from  incumbrance ;  and  !  could  it  have  then  been  denied  that  the  debt 
that  some  of  the  distributees  gave  him  receipts  was  paid  and  satisfied  ?  And  how  would  that 
for  $1,000  each  on  account  of  their  dis-  case  have  differed  in  substance  from  the  case 
tributive  interests  in  the  estate,  for  the  '  as  it  is  ?  The  settled  account  would  not  have 
same  purpose;  but  also  the  money  was  loaned  |  been  itself  a  payment,  but  only  evidence, 
by  E.  K.  Cooper  to  Charles  H.  Utterback  with    however    strong,    of    the    fact    of    payment. 


the  express  understanding  and  agreement 
252    *bctween     them,     that     all     prior     in- 
cumbrances  on   the  land,   whether  by 


That    fact,    however    proved,    has    the    same 
force  and  effect 
That  E.  K.  Cooper  required  the  debt  due  by 


judgment,  deed  of  trust  or  otherwise,  should  ;  the  administrator,  C.  H.  Utterback,  to  his  in- 
be  paid  out  of  the  said  money,  as  a  condition  j  testate's  estate  to  be  paid ;  that  the  admin- 
of  the  loan  of  it,  and  an  amount  of  the  said  i  istrator  positively  agreed  with  E.  K.  Cooper 


money  more  than  equal  to  the  whole  amount 
of  the  said  prior  incumbrances,  was  actually 
paid  into  the  hands  of  the  said  administrator, 
who  was  in  duty  bound  to  apply  the  same  to 
the  payment  of  the  said  incumbrances;  and 
therefore  the  said  debt  due  by  him  to  his  in- 
testate's estate,  and  the  incumbrance  on  the 
said  land  therefor,  was  then  at  least,  if  not 
before,  fully  paid  and  satisfied  by  Charles  H, 
Utterback  as  an  individual  to  himself  as  ad- 
ministrator of  his  father. 

Now  in  this  case,  it  must  be  remembered, 
that  there  was  no  fraud  on  the  part  of  E.  K. 
Cooper  in  this  transaction;  nor  any  usury. 
As  we  have  seen,  the  jury  in  this  case,  to 
which  the  present  administrator  de  bonis  non 
of  Armistead  Utterback  was  a  party,  so  ex- 
pressly found;  and  the  judge  who  presided 
at  the  trial  of  the  issue,  certified  that  he  was 
satisfied  with  the  verdict;  and  the  court  of 
chancery  decreed  accordingly. 

The  cause  must,  therefore,  be  considered 
precisely  as  if  the  whole  amount  of  the  note 
for  $11,000  had  been  loaned  in  money  by  E. 
K.  Cooper  to  C.  H.  Utterback,  and  there  had 


to  make  such  payment,  as  a  condition  of  the 
loan  and  sale  made  to  him  by  Cooper;  and 
that  he  derived  from  such  loan  and  sale  am- 
ple means  to  make  such  payment,  are  facts 
expressly  proved  in  the  case,  and  proved  by 
the  evidence  of  C.  H.  Utterback  himself. 

E.  K.  Cooper  seems  to  have  used  an  extra- 
ordinary degree  of  caution  in  the  trans- 
254  action.  He  was  a  total  *stranger  to  C. 
H.  Utterback  and  his  property  and  af- 
fairs; sent  an  agent  to  Virginia  to  examine 
the  land;  and  employed  counsel  in  Baltimore 
to  advise  him  as  to  the  title,  to  prepare  the 
papers,  and  to  carry  the  whole  arrangenient 
into  effect.  And  he  acted  on  the  information, 
and  with  the  assistance,  thus  received.  And 
he  acted  in  good  faith,  and  without  any  fraud 
or  usury.  How  then  can  it  be  said,  that  he 
is  not  entitled  to  the  benefit  of  the  lien  for 
which  he  contracted? 

Can  it  be  said  that  he  was  bound  to  see  to 
the  application  of  the  money  which  the  ad- 
ministrator derived  from  him?  Certainly  not. 
An  administrator  is  the  legal  representative 
of  his  intestate,  and  is  entitled  to  receive,  and 


been  no  sale  of  stock  by  the  former  to  the  !  ^""<i  }P  ?PP^y  '"  ^  due  course  of  administra- 
latter,  in  part  of  the  consideration  of  the  I  *»<>"»  all  debts  due  to  the  esUte  of  such  m- 
note.  testate,  whether  due  by  the  admmistrator  him- 

self or  any  other  person.    No  person  who  pays 
him  the  money  is  bound  to  see  to  its  applica- 


Suppose  such  had  actually  been   the  case; 
could  there  have  been  any  doubt,  that  the  debt 


couia  mere  nave  oeen  any  aoupi  inat  me  aeoi     •         ^  -    ^     participates  in  a  breach 

due    the    admmistrator    or    mdividually    to    i^    *    „.  *^    .  ^,^^.  , -/^r  ^„  ^j^-  •  4._-^-,_    •_ 
his  intestate,  would  have  been  considered  as  i  °^  *"^^^  ^'  devastavit  of  an  admmistrator.  is 
paid  and  satisfied;  at  least  so  far  as  E.   K. 
Cooper  was  concerned?   Could  the  sureties  of 


the  administrator  or  the  distributees  of  the 
intestate,  and  especially  those  who  signed  the 
thousand  dollar  receipts,  have  doubt- 
253  ed  it?  Could  the  ♦honorable  counsel  of 
C.  H.  Utterback  who  wrote  to  him  the 
note  of  the  4th  of  July  1866,  hereinbefore  re- 
ferred to  and  recited,  have  doubted  it? 

The  only  ground  on  which  a  doubt  has  | 
since  been  expressed  is,  that  there  was  fraud 
on  the  part  of  E.  K.  Cooper  in  the  sale  of 
the  stock,  and  that  there  was  usury  in  the 
transaction.  But  both  of  these  charges  have 
been  negatived  by  the  verdict  of  the  jury  and 
the  decree  of  the  court;  and  the  only  ground 
of  objection  on  the  part  of  the  defendants  has 
thus  been  swept  from  beneath  them. 

Suppose  commissioner  Pugh  had  settled  the 
administration  account  of  Charles  H.  Utter- 
back on  the  estate  of  his  father,  ac- 
cording to  the  papers  and  vouchers  which 
were  placed  in  his  hands  and  the  instructions 
which   were  given   him  by   C.   H.   Utterback 
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of  course  liable  as  the  administrator  is;  but 
it  is  not  pretended  that  E.  K.  Cooper  was 
guilty  of  such  a  participation  in  this  case. 

That  the  debt  in  this  case  was  due  by  the 
administrator  as  an  individual  to  himself  as 
administrator  can  make  no  difference.  Surely 
the  administrator  whose  land  was  bound  un- 
der a  deed  of  trust  to  secure  the  payment  of 
his  debt  to  his  intestate,  had  a  right  to  pay 
off  his  own  debt  and  to  redeem  his  land  from 
the  incumbrance,  so  that  he  might  make  sale 
of  it.  To  whom  was  he  to  make  such  pay- 
ment? To  whom  but  himself,  who  was  the 
only  legal  representative  of  the  creditor?  How 
is  a  vendee  from  him  to  acquire  title  to  the 
land  but  by  stipulating  .with  him  that  so 
much  of  the  purchase  money  as  was  nec- 
255  essary  should  be  *applied  to  the  pay- 
ment of  the  debt,  and  by  paying  it  to 
the  administrator  for  that  purpose.  And  if 
the  administrator  receives  it  with  that  under- 
standing and  for  that  purpose,  is  not  the  debt 
paid,  however  the  administrator  may  actually 
apply  the  money;  unless,  indeed,  the  person 
who  pays  it  fraudulently  Kirticipates  in  the 
gitized  by  v 


88  GRATT. 


Virginia  Reports,  Annotated. 


8M,  257,  858 


misapplication,  or  at  least  has  notice  of  an 
intention  to  misapply  it  when  he  makes  the 
payment  ? 

An  administrator  is  a  complete  legal  rep- 
resentative of  his  intestate,  and  has  power, 
and  is  in  duty  bound,  to  settle  the  affairs  of 
his  intestate's  estate.    Such  a  settlement,  fairly  ; 


on  such  terms  as  he  pleased.  That  is  a  mat- 
ter between  him  and  the  lender,  with  which 
the  estate  of  Armistead  Utterback  has  nothing 
to  do.  * 

It    seems    to    me    that    the    foregoing 
257    views  are  conclusive  ♦of  this  case,  and 
steer   clear   of    most    of    the    difficulties 


made,  is  as  conclusive  as  if  made  by  the  intes-  i  *'^}sed  »n  the  case  by  the  argument  of  coun- 
tate    himself    in    his    lifetime.    Though    the  !  ^^V  i       r  r 

administrator  make  such  a  settlement  with  '  ^  ^"^.  therefore  of  opmion  that  there  is  no 
intent  to  misapply  the  funds  of  the  estate,  and  ^"?^  .*"  .  ^^^  decree  and  proceedings  com- 
actually  misapply  them,  those  who  deal  with  i  P^^"^^  ?^'  ^"9  ^^^^  ^^«y  ^"8^^  to  be  affirmed 
him  are  not  liable  for  such  misapplication,  .  ^"^  foregomg  opmion  was  written  some 
unless  they  participate  therein,  or  have  notice  time  ago,  and  was. read  in  conference  during 
thereof.  It  is  contended  by  the  counsel  of  the  ^^^  l^^j  ^^^^  ^^  ^^«  ^^^^^^  but  a  majority  of 
appellant,  that  all  six  of  the  bonds  of  Charles  '  ^"^  Judges  not  concurring  in  it,  Judge  Sta- 
H.  Utterback  to  his  father,  secured  by  the  ^t^^'  °"^  ?*  ^"«  majority,  was  charged  with 
dred  of  trust  to  Phillips,  remained  unpaid  ^"^  9"^^  ^^  writing  an  opinion  for  them.  His 
when  the  money  was  borrowed  by  Charles  H.  fpmion  was  read  in  conference  on  Tuesday 
Utterback  from  Cooper.  The  said  Charles  ^?^*'  ^J^^  ^^y  otfort  yesterday,  before  which 
proves  that  only  the  last  three  of  said  bonds  '  ^^^e  I  had  neither  seen  it  nor  heard  it  read, 
remained  unpaid,  and  those  only  were  handed  i  "or  heard  any  thing  of  its  contents.  I  have 
by  him  to  the  appellant  as  administrator  "o^^otibt  he  prepared  it  as  soon  as  he  could, 
de  bonis  non  of  Armistead  Utterback.  This  and  read  it  in  conference  as  soon  thereafter 
proof  is  conclusive  of  that  fact;  but  if  it  were    ^^  "^  ^^"'^-    ^  9°  "?^  complain,  and  have  no 


not,  Charles  H.  Utterback,  while  he  was  ad 
ministrator  of  his  father,  declared  that  such 
was  the  fact,  and  made  his  settlement  upon 
that  basis  with  Cooper,  who  acted  fairly  in 
the  transaction,  and  advanced  his  money  upon 
the   faith   of.  the   truth   of   such    declaration. 


cause  to  complain  of  him;  and  mention  what 
I  have  just  done  only  to  show  why  I  do  not 
m^ke  more  fully  an  explanation  which  his 
opinion  seems  to  make  necessary  or  proper  in 
regard  to  mine.  I  did  not  ask  to  delay  the 
decision  of  the  case  for  the  purpose,  as  it  has 


which  cannot  therefore  be  now  denied  as  to  I  already  been  very  long  delayed,  but  will  now 
him.  Charles  H.  Utterback  had  a  deed  for  \  ^*\^  '"^  explanation  as  well  as  I  can  consist- 
the  land  from  Armistead  Utterback,  subject  ^""^  ^^^  t"?  pressure  of  my  present  engage- 
only  to  the  lien  of  the  deed  of  trust  to  '■  ments.  But  it  must  necessarily  be  brief  and 
256  Phillips  to  secure  the  *bonds  for  the  J^Perfect,  though  I  may  hereafter,  if  I  have 
purchase  money.  Of  course  Charles  H.  '  ^^^^  before  the  case  is  reported,  enlarge  and 
Utterback  had  a  perfect  right  to  sell  the  land  I  ^^.  ^^  .\?r°^L  *^      ..    t. 

and  make  a  good  title  to  the  purchaser,  sub-  |  It  will  be  observed  that  my  opinion  is  based 
ject  only  to  the  payment  of  the  prior  lien  to  j  o"  *"«  existence,  among  other  things,  of  three 
Phillips,  and  his  only  means  of   discharging ,  \^cts    which    I   think   are   fully   sustained   by 

the  record;  though  I  do  not  mean  to  admit  by 
any  means,  that  the  existence  of  all  of  them 
is  necessary  to  the  success  of  the  appellee 
Cooper  in  this  cause.  Those  three 
258  facts,  with  such  *brief  commentaries  as 
I  deem  necessary,  are  as  follows : 
1st.  There  was  no  usury  nor  fraud  in  the 
transaction  in  the  proceedings  mentioned  be- 
tween Cooper  and  Charles  H.  Utterback.  On 
the  18th  of  September  1868  a  decree  was 
made  in  the  cause  that  an  issue  be  made  np 
and  tried  on  the  common  law  side  of  the 
court,  before  a  jury  to  be  empanelled  there- 
for, to  ascertain :  first,  whether  the  consid- 
eration of  the  note  of  $11,000,  executed  bv 
the  defendant  Charles  H.  Utterback  to  E.  K. 
Cooper,  the  plaintiff,  dated  on  the  5th  day  oi 
July  1866,  and  payable  two  years  after  date* 
and  secured  by  deed  of  trust  from  said  Uttc- 
bick  to  R.  W.  L.  Rasin,  of  date  the  5th  Ju^v 
1866,  was  a  loan  from  the  said  Cooper  to  sail 
Utterback,  and  if  so,  whether  said  loan  w?n 
upon  a  consideration  usurious  in  law;  and. 
secondly,  whether,  if  the  jury  find  that  the 
plaintiff  sold  to  the  said  Utterback  on  the  5th 
day  of  July  1866,  eighty-six  shares  of  Navassi 
Phosphate  stock,  and  that  the  purchase  monev 
of  said  stock  entered  into  and  performel 
a  part  of  the  consideration   of   said  nntc  ot 

sg  representations 


that  Hen  was  by  selling  or  incumbering  the 
land.  He  could  discharge  the  lien  only  by 
paying  the  amount  of  it  to  the  legal  repre- 
sentative of  his  father,  and  he  was  himself 
sttch  legal  representative.  He  could  there- 
fore lawfully  make  such  payment  to  himself 
as  such  representative,  and  could  in  fact  only 
make  it  in  that  way.  If  he  had  borrowed  the 
whole  amount  of  the  eleven  thousand  dol- 
lars mentioned  'in  his  bond  in  money, 
stipulating  as  he  did  with  Cooper  that  the 
prior  lien  should  be  discharged  out  of  the 
money  borrowed,  nobody  can  doubt  that  the 
lender  would  have  acquired  a  lien  on  the 
land  free  from  the  incumbrance  of  the  deed 
of  trust  to  Phillips.  But  he  realized  from 
the  transaction  a  sufficient  amount  of  money 
to  discharge  the  said  incumbrance  with  all 
the  other  incumbrances  on  the  land;  and  it 
was  an  express  condition  of  the  loan  to  him 
by  Cooper  that  he  should  do  so.  Is  not  that 
precisely  the   same   thing  in   effect  as   if   the 


whole  amount  of  the  loan  had  been  mide  in 
money,  at  least  so  far  as  concerns  this  case? 
There  was  enough  loaned  in  money  to  pay  the 
prior  lien  and  a  stipulation  for  such  payment 
by  the  borrower.  The  whole  amount  of  the 
loan,  beyond  what  was  necessary  to  pay  the 
prior  lien,  belonged  to  Charles  H.  Utterback, 

who  might  receive  it  in  such  commodity  and  !  $11,000,  there  were  any 
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or  fraudulent  devices  upon  the  part  of  \  in  regard  to  such  liens;  and  all  the  judgment 
the  said  plaintiff,  by  means  whereof  the  said  |  liens  which  appeared  to  exist  were  paid  out  of 
Utterback  was  induced  to  become  the  pur-  i  the  purchase  money.  Not  satisfied  with  Ut- 
chaser  of  said  stock;  and  if  so,  to  what  ex- I  terback's  account  of  the  matter,  or  even  with 
tent  the  said  Utterback  hath  suffered  dam-  ,  the  certificates  thus  produced,  he  employed 
ages  by  reason  of  the  said  false  representa-  j  counsel  in  Baltimore  to  come  to  Virginia  and 
tions  or  fraudulent  devices — in  which  issues  |  inquire  into  an  investigate  the  title.  Upon  as- 
the  said  Utterback  shall  have  the  right  to  .  certaining  in  that  way  the  existence  of  the  deed 
open  and  conclude.  In  Septernber  1870  the  i  of  trust  to  Phillips  to  secure  a  debt  to  his 
said  issue  was  tried,  and  a  verdict  was  found  |  father,  Armistcad  Utterback,  which  deed  was 
in  these  words:  "We  the  jury  find,  fij5t,^^hat ;  still  on  record  unreleased,  he  enquired  about 

it  of  said  Charles,  who  assured  him  that  the 


the  consideration  of  the  note  for  $11,000, 
&c.,  describing  it,  "was  a  loan  of  money  and 
sale  of  stock  by  said  Cooper  to  said  Utter- 
back, and  that  said  loan  was  upon  a  consid- 
eration not  usurious  in  law;  we  further 
859    find,  ♦secondly,  that  there  was  no  false 


said  debt  was  satisfied;  that  three  of  the  bonds 
(one-half  of  the  debt)  had  been  paid  to  his 
father  in  his  lifetime ;  that  he  was  his  father's 
adminisrator,  duly  appointed  and  qualified,  as 
was  the   fact;  that  he  and  his   two  brothers 


iiiivi,         jx,*,v»»v»»j ,      >.•>»<.     m...-.^.^       — -      —   --    I    was      ... ^      -^^.  ,      -_      -.^ 

representation  or  fraudulent  device  on  |  ^nd  a  sister  were  the  next  of  kin  and  dis 
the  part  of  said  Cooper  by  means  whereof  ,  tributees  at  law  of  his  father,  and  as  such 
said  Utterback  was  induced  to  become  the  |  en^jtig^i  ^q  his  estate;  that  he  had  paid  to  his 
purchaser  of  said  stock,  and  that  said  Utter-  .  brothers  and  sister  their  portion,  and  he  ex- 
back  has  suffered  no  damage   by   reason  of  \  hibited  a  receipt  of  each  of  them  to  himself 


any  representation  or  device  of  said  Cooper. 
And  the  court.  Judge  Keith,  being  satisfied 
with  said  verdict,  ordered  the  same  to  be  cer- 
tified to  the  circuit  court  of  Fauquier  county, 
sitting  in  chancery.  On  the  23rd  of  September 
1871,  the  cause  came  on  to  be  heard  on  the 
papers  formerly  read,  &c.,  and  the  verdict  of 
the  jury  aforesaid.  On  consideration  whereof, 
and  for  the  reasons  contained  in  a  written 
opinion  of  the  court,  filed  and  ordered  to  be 


as  administrator  on  account  of  their  dis- 
tributive portions  for  the  sum  of  $1,000;  his 
two  brothers  being  two  of  the  three  sureties- 
in  his  administration  bond;  that  he  had  placed 
his  accounts  and  vouchers  in  the  hands  of  a 

commissioner  in  chancery  for  the  sertle- 
261     ment    of    his    *administration    account, 

with  directions  to  charge  him  in  such 
settlement  with  the  remaining  bonds  to  his 
father,  which  he  placed  in  the  hands  of  said 


opinion  01  tne  coun,  niea  anu  orucicu  tv.  j^  father,  which  he  placed  in  the  hands  ot  saia 
made  a  part  of  the  record  m  the  cause,  the  commissioner  for  the  purpose.  And  he  pro- 
court  being  of  opinion,  in  accordance  with  the  1  ^^^^^  ^^^  delivered  to  said  Cooper  a  certifi- 
vcrdict  aforesaid,  that  there  was  no  .fraud  or  |  ^^^^  ^^^^  ^^^  commissioner,  showing  him  that 
usury  in  the  contract  between  the  plamtitt  ana  j^j^  representation  in  regard  to  such  settlement 
the  defendant  Utterback,  and  that  under  the  -  ^^^  ^^^^^  ^^^  ^y^^^  ^^it  commissioner  would 
circumstances  shown  by  the  evidence  in  this  |  ^^^^  ^^^  return  the  settlement  accordingly. 
cause  the  debt  due  by  Charles  H.  UtterhacK  .  ^^^  j^^  ^1^^  produced  and  delivered  to  said 
to  Armistead  Utterback  in  the  lifetime  ot  the  ,  q^^^^  ^^e  letter,  of  which  a  copy  is  inserted 
latter,  and  secured  by  deed  of  trust  ot  the  ;  .^  ^j^.^  opinion,  from  his  counsel,  Mr.  Brooke, 
2nd  of  February  1859,  became  assets  m  the  ,  ^  i^^y^^  ^f  distinction  of  Virginia,  perhaps 
hands  of  the  said  Charles,  &c.,  and  being  tur-  |  ^^jj  known  by  reputation,  if  not  to  Cooper 
ther  of  opinion  that  thereupon  the  said  deed  j^j^^g^if^  ^t  least  to  his  counsel.  On  the  pro- 
of trust  ceased  to  operate  as  a  .security  tor  |  ^^^.^^q^  ^f  t^ese  papers,  the  counsel  of  Cooper 
said  debt,  and  that  the  plaintiff  is  enj^e^  ^o  .^  Baltimore  did  not  hesitate  to  certify  the 
subject  the  real  estate  conveyed  by  saia  j  ^.^j^  ^^  Utterback  to  the  land,  trusting,  as 
Charles  H.  Utterback  to  said  Rasin  by  said  i  .  .       ^^^^   ^^   ^^^^   ^^   ^h^   s^^^le. 

deed  of  the  5th  of  July  1866  to  the  satisfaction  ,  ^^^^  ^^^j^  »^  '^^^^  ^^^  returned,  the  lien  of 
of  the  debt  thereby  secured  P^^of^^f  ^^^^^f^I  j  the  deed  of  trust  to  secure  the  debt  to  Armi- 
crce  accordingly.  Now  it  thus  clear  y  appears  ^^^^^  utterback  would  be  released.  Accord- 
that  the  fact  that  there  was  no  fraud  or  usur>  I .  ^^^   arrangement   between    Cooper   and 

in  the  transaction  aforesaid  between  saia  ,  p^  -^  j  ^  Utterback  was  made  with  the 
Cooper  and  Utterback  is  ^'^fC  u^^es  it '  advice  and  under  the  direction  of  the  counsel 
cannot   be   denied   by   any   of   the   parties   to  ,  a  accordance   with-  the 

this  cause,  as  to  all  of   whom,  therefore,   it    o^  the   '.VX'ronnsel  of  the  latter.    Now  in 


must  be  regarded  as  conclusive.  I  have  there- 
fore so  treated  it  in  the  foregoing  opinion. 
260  *2dly.  There  was  no  intention  on  the 
part  of  Cooper  in  his  transactions  with 
Charles  H.  Utterback  to  defraud  or  injure  in 
any  respect  the  estate  of  Armistead  Utter- 
back As  said  before,  he  and  said  Charles 
were  perfect  strangers  when  they  commenced 
dealing  with  each  other  in  this  transaction 
one  ifving  in  Baltimore,  and  the  other  in 
l4uquier  county,  Va.  Cooper,  so  far  as  ap- 
pears from  the  record,  was  not  anxious  to 
SSce  the  loan,  and  declared  his  intention  not 
^make  it  unless  or  until  all  the  liens  upon 
the  land,  if  any,  were  discharged  and  released^ 
He  required  proper  certificates  to  be  produced 


91 


opinion  of  the  counsel  of  the  latter.  Now  in 
in  all  this  transaction  certainly  Cooper  acted  in 
the  most  perfect  good  faith,  and  without  any 
intention  to  defraud  or  injure  in  any  respect 
the  estate  of  Armistead  Utterback,  and  with- 
out any  knowledge  of  any  such  intention  on 
the  part  of  Charles  H.  Utterback,  if  any  such 
existed.  Charles  H.  being  the  complete  per- 
sonal representative  of  Armistead  Utterback, 
had  a  perfect  iegal  right  to  receive  debts  due 
to  his  intestate's  estate,  and  give  acquittances 
for  the  same,  even  though  due  by  himselt, 
and  all  persons  dealing  with  him  m  good  faith 
must  be  perfectly  safe  in  so  doing,  even 
though  the  administrator  may  himselt 
362    have  been  g^Jty^of  G^a'6gip-^  *° 
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the  estate,  without  any  participation  or  knowl- 
edge on  the  part  of  such  persons.  If,  there- 
fore, Cooper  was  informed  and  verily  be- 
lieved either  that  Charles  H.  owed  nothing  to 
the  estate  of  his  father,  or  that  he  owed 
nothing  beyond  the  amount  of  money  actually 
paid  by  Cooper  to  said  Charles  H.,  and  that 
the  account  and  vouchers  of  said  Charles 
H.,  as  administrator  of  his  father,  were  in  the 
hands  of  commissioner  Pugh  for  settlement, 
showing  that  the  administrator  had  fully  paid 
all  that  he  owed  to  the  estate  of  his  intestate, 
and  that  the  report  of  the  commissioner  would 
immediately  be  returned  to  and  confirmed  by 
the  court;  and  if  the  honorable  counsel  of 
the  administrator  certified  that  his  title  to  the 
land  was  such,  as  that  Cooper  could  safely 
purchase  it  from  him,  surely  Cooper  was  safe 
in  making  such  purchase,  no  matter  what  was 
the  actual  state  of  accounts  between  the  ad- 
ministrator and  the  estate  of  his  intestate.  As 
between  the  administrator  and  Cooper,  the 
land  belonged  to  the  former,  and  he  could 
convey  a  pnerfcct  title  to  the  latter.  He  could 
sell  it  to  him  on  whatever  terms  he  pleased. 

Thirdly.  But  even  if  the  debt  due  by  the 
administrator  to  the  intestate  for  the  land 
should  not  be  considered,  as  between  the 
administrator  and  Cooper,  as  having  been 
fully  paid  at  the  time  of  the  sale  by  the  for- 
mer to  the  latter,  an  ample  amount  of  the 
purchase  money  to  make  such  payment  was 
paid  by  the  latter  to  the  former,  whose  duty 
it  was  to  apply  it  accordingly;  and  it  must 
be  considered  in  law  as  having  in  fact  been 
so  applied,  so  far  as  the  said  Cooper  is  con-  I 
cerned.  After  making  such  application  the 
surplus  belonged  to  the  administrator  in  his 
own  right,  who  might  invest  it,  or  any 
263  part  of  it,  in  purchase  of  stock  of  *the 
Navassa  Phosphate  company,  or  anything 
else  he  pleased. 

In  every  view  of  the  case,  therefore,  I  am 
of  opinion  that  the  law  of  it,  and  also  the 
equity  and  justice  of  it,  are  for  Cooper;  and 
I  am  for  affirming  the  decrees  appealed  from. 

Staples,  J.  This  case  was  first  heard  when 
Judge  Bouldin  was  a  member  of  this  court. 
His  sickness  and  death,  and  a  division  of 
opinion  among  the  other  judges  prevented  a 
decision  at  that  time.  The  case  has  again 
been  argued  very  recently  before  a  full  bench. 
The  argument  on  both  occasions,  oral  and 
written,  was  able  and  exhaustive.  I  shall  not 
attempt  to  follow  the  learned  counsel  in  these 
discussions.  Such  an  undertaking  would  swell 
this  opinion  into  the  dimensions  of  a  volume. 
I  propose  only  to  discuss  such  portions  of  the 
evidence  as  may  be  tl?  nied  must  material,  and 
to  state  the  principles  of  law  which  in  my 
judgment  control  the  case. 

It  may  be  well  in  the  beginning,  perhaps 
necessary,  to  state  some  of  the  more  material 
facts  established  by  the  testimony,  and  as  to 
which  there  is  no  controversy.  In  the  >ear 
1859  Armistead   Utterback,  of  the   county  of 


six  bonds  of  $1,042.39  each,  payable  annually, 
the  first  falling  due  the  1st  of  January  1863, 
and  all  bearing  interest  from  the  latter  date. 
To  secure  the  payment  of  these  bonds,  Charles 
Utterback  executed  a  deed  of  trust  upon  the 
land,  which  was  duly  admitted  to  record. 
Armistead  Utterback  died  in  December  1862, 
intestate,  but  no  administration  was  taken  on 
his  estate  until  the  25th  September  1865. 
264  when  Charles  Utterback  *qualified  as  his 
administrator.  It  does  not  appear  that 
he  ever  returned  any  inventory  of  the  estate, 
or  made  any  settlement  of  his  accounts  as  ad- 
ministrator. 

In  May  1866,  Charles  Utterback  went  to 
the  city  of  Baltimore  to  borrow  money.  He 
there  met  with  Edward  K.  Cooper,  the  plain- 
tiff, who  after  some  negotiation,  to  be  here- 
after more  particularly  considered,  advanced 
as  a  loan  in  money  and  stock  the  sum  of 
eleven  thousand  dollars.  In  order  to  secure 
the  payment  of  this  sum,  Cooper  took  a  deed 
of  trust  upon  the  same  tract  of  land  embraced 
in  the  trust  deed  of  Charles  Utterbadc  had 
previously  executed  for  the  benefit  of  his 
father.  This  loan  as  claimed  by  Cooper,  was 
based  not  only  upon  the  fact  that  Charles 
Utterback  was  administrator  of  his  creditor, 
but  upon  certain  representations  made  by  him, 
and  papers  produced  tending  to  show  that  the 
debt  due  Armistead  Utterback's  estate  was 
satsified,  and  the  deed  of  trust  discharged. 

It  may  be  well  here  to  mention  that  in  Feb- 
ruary 1867  Charles  Utterback  was  removed 
from  his  office  of  administrator,  and  Charles 
T.  Green  was  appointed  administrator  de  bonis 
non  of  Armistead  Utterback.  The  controversy 
in  this  case  is  between  Cooper  on  the  one 
hand,  asserting  the  priority  of  his  deed  of 
trust,  and  the  administrator  de  bonis  non  and 
the  sureties  of  Charles  Utterback  on  the  other, 
claiming  that  the  debt  of  Charles  Utterback  to 
his  father's  estate  has  never  been  paid  and  the 
deed  of  trust  in  nowise  released  or  affected 
The  cause  coming  on  to  be  heard  at  the 
September  term,  1870,  of  the  circuit  court  of 
Fauquier,  the  judge  of  that  court  was  of 
opinion,  that  under  the  circumstances  shown 
by  the  evidence,  the  debt  due  by 
265  *Charles  Utterback  to  his  father's  es- 
tate became  assets  in  the  hands  of  the 
said  Charles  H.  Utterback  upon  his  qualifi- 
cation as  administrator;  and  that  upon  the 
debt  aforesaid  so  becoming  assets  in  the  hands 
of  the  said  Charles  H.  Utterback,  the  said 
deed  of  trust  ceased  to  operate  as  a  security, 
and  that  Cooper,  the  plaintiff,  was  therefore 
entitled  to  subject  the  real  estate  embraced  in 
the  deed  of  trust  to  the  payment  of  his  debt: 
and  he  decreed  accordingly.  From  that  decree 
an  appeal  was  taken  to  this  court. 

The  counsel  for  the  appellee,  in  support  of 
the  decision  of  the  circuit  court,  maintains, 
that  when  administration  is  granted  the  debtor 
upon  the  estate  of  his  creditor,  the  adminis- 
trator, being  the  person  to  pay  and  to  receive, 
is  considered  as  having  paid  the  debt  and  as 


Fauquier,  sold  and  conveyed  to  his  son,  •  holding  the  amount  m  his  hands  as  assets. 
Charles  Utterback,  a  tract  of  land  in  that !  and  the  debt  having  once  become  assets,  no 
county  at  the  price  of  $6,254.34,  evidenced  by  I  act  of  the  party  caii  return  them  back  as  an 
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oblis^tion.  The  necessary  result  of  all  which 
is,  the  debt  being  gone,  the  security  for  its 
payment  is  also  gone.  That  this  position  is 
untenable  can,  I  think,  be  demonstrated  both 
upon  authority  and  upon  principle. 

At  common  law,  the  appointment  of  the 
debtor  as  executor  operated  as  a  release  or 
extinguishment  of  the  debt.  Various  reasons 
have  been  assigned  for  this  rule.  By  some  it 
is  said  that  the  appointment  suspends  the 
right  of  action,  and,  being  once  suspended  by 
the  voluntary  act  of  the  creditor,  is  gone  for- 
ever. By  other  judges  it  has  been  said  that  the 
appointment  is  to  be  regarded  in  the  light  of 
a  specific  legacy  to  the  debtor  for  the  purpose 
of  discharging  the  debt.  But  whatever  may 
have  been  the  reasons  for  the  rule,  the  rule  it- 
self was  subject  to  well  established  exceptions. 
For  example,  it  never  applied  as  against  the 
creditors  of  the  testator,  unless  there 
866  were  sufficient  *assets  to  pay  the  debts; 
because  courts  of  equity  would  not  per- 
mit the  testator  voluntarily  thus  to  withdraw 
from  his  estate  funds  necessary  for  the  pay- 
ment of  his  creditors. 

The  rule  did  not  apply  where  a  different 
intent  was  manifest  on  the  face  of  the  will, 
as  where  a  district  legacy  was  given  b^  the 
sime  instrument  to  the  executor.  Lord  Thur- 
Low  in  Carey  v.  Goodinge,  3  Brown  Ch.  Cas. 
110.  and  Sir  Wm.  Grant  in  Berry  v.  Usher, 
11  Ves.  R.  87,  90,  held  that  the  appointment  of 
a  debtor  to  be  executor  is  no  more  than  part- 
ing with  the  action,  and  should  not  operate  as 
a  release  even  against  legatees.  It  will  thus 
be  seen  that  courts  of  equity  would  not  permit 


same  doctrine  is  laid  down  in  language 
equally  emphatic.  I  might  quote  to  the  same 
effect  the  unanimous  decision  of  the  court  of 
common  pleas,  when  Sir  Edward  G>ke  was 
chief  justite,  Ne^dham  case,  8  Rep.;  S.  C, 
Browne  62,  64;  also  the  opinion  of  Lord 
Hardwicke,  the  greatest  of  English  chancel- 
lors, Hudson  v.  Hudson,  1  Atky.  R.  460;  1 
West  R.  Hafdwicke  156,  7,  8;  but  I  will  con- 
tent myself  with  a  simple  reference  to  these 
cases. 

This  precise  question  has  not  been  adjudi- 
cated by  this  court;  but  we  have  in  2  Lomax 
on  ExVs  100,  and  in  Robinson's  Practice  an 
unqualified  approval  of  the  English  rule.  In 
the  last  named  work,  the  author  quoting  the 
authorities  states:  "But  after  the  adminis- 
tration shall  be  no  longer  in  force,  either 
because  of  its  repeal  or  of  the  administrator's 
death,  then  an  action  may  lie,  for  the  debt 
has  all  along  subsisted,  and  then  there  may 
be  a  proper  plaintiff,  viz:  the  administrator 
of  the  first  intestate."  See  also  Kelsey  v. 
Smith,  1  How.  Miss.  R.  68-86,  Bacon  v.  Fair- 
many  6  Conn.  R.  121. 

In  opposition  to  these  cases,  the  learned 
counsel  for  the  appellee  has  cited  a  number 
of  decisions,  or,  rather,  the  dicta  of  certain 
judges.  They  are,  however,  confined  to  two 
or  three  states,  principally  Ohio  and  Massa- 
chusetts. In  one  of  the  Ohio  cases,  adminis- 
trators are  placed  on  the  same  ground  with 
executors;  and  the  reason  assigned  is, 
868  that  as  the  same  hand  is  to  *pay  and 
receive,  the  right  of  action  is  suspended, 
and   being   once    suspended     is    always     sus- 


an  extinguishment  of  the  debt  even  in  the  case    pended.     Bigelow's  exW  v.  Bigelow's  adm'r,  4 


of  executors;  and  I  think  there  is  as  little 
doubt  but  that  in  favor  of  the  creditors  and 
legatees,  they  would  when  necessary  keep  alive 
and  enforce  all  liens  given  for  its  payment. 
The  rule  itself  has  been  long  since  abolished 
in  Virginia  by  statute,  and  it  is  now  provided, 
^The  appointment  of  a  debtor  executor  shall 
not  extinguish  the  debt."  Code  of  1860,  page 
597.  No  such  provision  was  made  with  ref- 
erence to  administrators  because  none  was 
necessary.  The  granting  of  adminisration  be- 
ing the  act  of  law,  its  acceptance  by  the 
debtor  was  never  permitted  to  work  a  release 
or  extinguishment  of  the  debt. 

This  distinction  is  recognized  by  the  best 
authorities  everywhere.  In  2  Williams  on  Ex- 
ecutors, page  1126,  the  doctrine  on  this  sub- 
ject is  thus  laid  down:  "It  must  be*  remarked 
that  where  the  debtor  is  appointed  executor, 
the  suspension  of  the  remedy  is  the  voluntary 
act  of  the  creditor,  and  therefore  the  action 
is  gone  forever.  But  the  effect  is  different 
where  the  remttdy  is  suspended  by  the  act  of 
the    law.      Thus    if    administration    of    the 

effects  of  a  creditor  be  committed 
287    *to  the  debtor,  this  being  the  act  of  the 

law,  is  only  a  temporary  privation  of 
the  remedy.  Therefore  if  the  obligor  of  a 
bond  takes  out  administration  to  the 
obligee,  and  dies,  the  administrator  de  bonis 
nan  of  the  obligee  may  maintain  an  action 
for  such  debt  against  the  executor  of  the 
obligor.    In  1  Toller  on  Ex'rs  348,  an  author 


Ohio  R.  138.  The  learned  c^urt  utterly  mis- 
conceives the  principle  upon  which  the  ap- 
pointment of  the  debtor  as  executor  operated 
to  extinguish  the  debt  at  common  law.  It 
was  because  the  right  of  action  was  suspended 
by  the  voluntary  act  of  the  party.  But 
as  the  granting  administration  is  the  act  of 
the  law,  and  as  the  law  does  not  permit  its 
act  to  work  a  wrong,  the  remedy  is  only 
temporarily  suspended  when  the  debtor  be- 
comes administrator.  In  regard  to  the  Massa- 
chusetts cases,  the  learned  counsel  for  the 
appellant  has  demonstrated  that  the  opinions 
of  judges  there  fully  sustain  both  views  of 
this  question.  A  careful  examination  of  the 
decision  will  show  that  neither  Chief  Justice 
Shaw  nor  Chief  Justice  Parker  held  to  the 
view  laid  down  in  the  Ohio  case  just  cited. 
The  opinion  of  Chief  Justice  Shaw  seems  to 
have  been,  that  as  the  same  hand  is  to  pay 
and  to  receive,  the  law  presumes  as  against 
the  debtor  himself,  that  he  has  done  that  he 
was  legally  bound  to  do.  The  persons  benefi- 
cially interested  in  the  estate  may  require  the 
administrator  to  account  for  his  debt  as  as- 
sets, and  to  credit  it  in  his  administration  ac- 
count. They  are  not  bound  to  do  so ;  they 
may,  if  they  please,  waive  this  right,  and 
proceed  upon  the  original  security  for  the 
debt.  Sigourney  v.  Wctherill,  6  Mete.  R.  553 ; 
Goswick  Man.  Comp.  v.  Story,  5  Mete.  R. 
310;  Stephen's  adm'r  v.  Gaylord,  11  Mass.  R. 
256;  Winship  v.  Bass,  12  Mass.  R.  194;  Kinney 
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In  the  state  of  New  York  they  have  a  stat- 
ute like  ours,  abolishing  the  common  law 
rule  in  regard  to  executors;  but  it  further 
provides,  that  the  debt  shall  be  included  in 
the  inventory  among  the  credits  and  effects 
of  the  deed,  and  the  executor  shall  be 
269  liable  for  *the  same  as  so  much  money 
at  the  time  the  debt  becomes  due. 

In  the  recent  case  of  Loverhill  v.  Suydam, 
59  New  York  R.  140,  decided  in  1874,  the 
court  of  appeals  in  construing  this  statute 
say,  that  when  an  executor  in  the  perform- 
ance of  his  trust  pays  the  amount  due  from 
him  to  the  estate,  his  debt  and  all  the  liens 
on  his  individual  property,  by  which  the  debt 
was  secured,  will,  of  course,  be  discharged. 
But  before  this  is  done,  it  was  not  the  inten- 
tion of  the  legislature,  while  preserving  the 
debt,  to  discharge  the  liens  by  which  it  might 
be  secured.  Subjecting  the  executor  as  be- 
tween him  and  those  interested  in  the  estate 
to  liability  for  his  debt,  as  for  so  much 
money  in  his  hands,  does  not  necessarily  dis- 
charge a  lien  on  the  real  estate  by  which  the 
debt  may  be  secured.  That  provision  merely 
superadds  to  his  original  obligation  a  liability 
to  account  as  executor  for  the  amount  of  the 
debt,  and  was  intended  to  facilitate  the  ad- 
ministration, and  for  the  benefit  of  the  estate, 
and  not  for  that  of  his  individual  creditors, 
who  may  have  subsequent  liens  on  the  prop- 
erty." In  my  judgment  nothing  could  be 
more  just  and  sensible  than  the  view  here 
presented.  Every  word  that  is  said  applies 
with  equal  force  to  the  case  of  an  adminis- 


the  executor  or  administrator  with  all  solvent 
debts  due  the  estate,  with  or  without  directioa 
It  is  the  duty  of  the  executor  or  administrator 
to  charge  himself  in  such  case.  When  the 
debt  he  owes  the  estate  is  well  secured,  par- 
ties interested  in  the  estate  may  properly  re- 
quire he  shall  account  for  it  as  assets;'  and 
thus  superadd  to  his  individual  obligation 
that  of  administrator.  But  the  mere  fact  that 
the  debt  is  credited  in  the  administration 
account  cannot  destroy  the  original  security 
given  for  the  payment.  That  security  will  be 
kept  alive  by  a  court  of  equity  so  long  as  the 
debt  is  unpaid,  particularly  if  the  debtor  has 
no  other  means  of  discharging  the  obligation. 
It  would  be  most  unjust  to  hold  that  the  sure- 
ties upon  the  administration  bond  are  liable 
for  the  administrator's  debt  as  assets  received 

whenever  he  charges  himself  with  the 
271      debt,  ♦and  at  the  same  time  hold  that 

all  the  securities  which  made  the  debt 
solvent  are  by  the  same  act  extinguished.  In 
the  case  of  Ipswich  Man.  Co.  v.  Story,  exec- 
utor, 5  Mete.  R.  310,  314,  a  decision  much 
relied  on  by  the  appellee,  Chief  Justice  Shaw 
concedes  that  where  the  administrator  has 
accounted  for  the  debt  as  assets,  and  it  is 
so  credited  to  the  estate  without  objection,  yet 
if  the  administrator  were  to  die  or  be  re- 
moved from  office  before  a  decree  of  distri- 
bution or  satisfaction  of  such  decree,  and 
it  should  turn  out  the  administrator  has  no 
means  to  satisfy  the  amount  due  on  his  ad- 
ministration account,  a  court  of  equity  might 
hold   even    in    favor   of   the   sureties   on   the 


trator.     The  New  York  statute  made  no  pro-    administration   bond,   that   a   mortgage  given 


vision  for  the  latter,  not  because  it  was 
intended  to  place  the  administrator  upon  a 
higher  ground  than  an  executor,  but  because, 
as  already  stated,  his  appointment  was  never 
deemed  a  release  or  discharge  of  the  debt. 

It  is  very  true  that  an  administrator,  while 
his  letters  of  administration  remain  in  force, 
cannot  at  law  be  sued  for  the  debt,  because 
in  these  courts  a  party  cannot  be  both  plain- 
tiff and  defendant  But  I  can  see  no  good 
reason  why  those  interested  in  the  es- 
270  tate,  ^creditors  and  legatees,  or  distribu- 
tees, cannot  bring  him  to  account,  and 
enforce  all  the  securities  he  has  given  for  the 
payment  of  the  debt.  Is  it  possible  that  in 
such  a  case  he  can  insist  that  the  individual 
debt  is  paid,  and  the  lien  discharged  by  his 
qualification  as  administrator;  that  his  sure- 
ties shall  answer  for  a  devastavit  if  he  is  in- 
solvent; and  if  they  are  insolvent,  creditors 
and  legatees  shall  sustain  the  loss.  But  if  on 
technical  grounds  there  is  any  difficulty  on 
this  point,  surely  there  is  none  where  the 
administration  is  revoked,  and  an  administra- 
tor de  bonis  non  has  been  appointed.  In  the 
l-^.p-ruage  of  Chief  Justice  Shaw,  in  Kinney 
V.  Ensign,  18  Pick.  R.  232,  the  holding  the  fact 
of  a  debtor  taking  administration  upon  the 
estate  of  a  creditor  to  be  a  payment,  may  be 
deemed  a  legal  fiction  adopted  for  purposes 
of  justice  and  convenience,  but  such  a  legal 
fiction  will  never  be  allowed  to  go  so  far  as  to 
work  wrong  and  injustice. 

It  is  the  duty  of  a  commissioner  to  charge 
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to  secure  the  debt  should  not  be  deemed  to 
be  discharged. 

It  is  only  remarkable  there  should  ever  have 
been  any  doubt  upon  the  point.  In  the  case 
of  Smith  V.  Gregory,  26  Gratt.  248,  this  court 
expressed  its  entire  disapprobation  of  the 
doctrine  which  accords  to  a  fiduciary,  at  his 
pleasure,  the  right  to  change  his  liabilities, 
by  charging  himself  in  a  particular  character 
with  a  debt,  and  thus  throw  the  burden  on  one 
set  of  sureties  to  the  relief  of  another.  A 
good  deal  of  what  is  there  said  applies  very 
strongly  to  the  case  under  consideration. 

Bearing  these  principles  in  mind,  it  may 
be  affirmed  with  entire  confidence,  that  when 
the  negotiation  with  Cooper  for  a  loan  com- 
menced in  Baltimore,  the  debt  which  Charles 
H.  Utterback  owed  the  estate  of  his  father, 
Armi stead  Utterback,  was  still  subsisting  as 
an  individual  liability,  and  the  deed  of  trust 
given  by  him  for  its  payment  was  in  full 
force  and  effect.  It  is  very  true  that  Charles 
being  the  administrator  of  that  estate,  the 
right  of  action  was  temporarily  suspended: 
but  the  obligation  of  the  contract  re- 
272  mained.  When,  *in  February  1867,  the 
administration  was  revoked  and  an  ad- 
ministrator de  bonis  non  appointed,  the  right 
of  action  revived,  and  all  the  remedies  and 
securities  for  the  debt  were  as  complete  as 
though  Charles  H.  Utterback  had  not  been 
the  administrator.  This  is  so,  indisputably, 
unless  in  the  meantime  some  act  was  done 
which  operated  as  an  extinguishment  of  the 
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individual  liability  and  a  consequent  discharge  j  deemed  it  necessary  to  enlighten  us  upon 
of  the  deed  of  trust.  Conceding  for  the  pres-  |  these  points.  He  tells  us  he  was  one  of  the 
cnt  that  the  acts  done  by  Charles  H.  Utter-  ,  executive  committee,  and  originally  owned 
back  as  administrator,  if  bona  fide  done,  would  j  9,000  shares,  of  which  he  had  sold  five  thou- 
extinguish   his   individual   liability   and   fix   it  :  sand.      The    greater    part   of    which    he    had 

disposed    of    in    connection    with    real 


upon  him  as  administrator  and  upon  the  sure- 
ties to  his  official  bond,  it  must  also  be  con- 
ceded that  these  acts,  if  done  mala  fide,  would 
have  no  such  effect,  even  so  far  as  Cooper  is 
concerned,  provided  the  latter  had  notice  of 
the  fraudulent  purpose  on  Utterback's  part. 
In  the  language  of  Lord  Thurlow,  in  Scott  v. 
Tyler,  2  Dickens'  R.,  "fraud  and  covin  will 
vitiate  any  transaction  and  turn  it  into  a 
mere  color.  If  one  concerts  with  an  executor 
by  obtaining  the  testator's  effects  at  a  nomi- 
nal price,  or  at  a  fraudulent  undervalue,  or 
by  applying  the  real  value  to  the  purchase 
of  other  subjects  in  his  behalf,  or  in  extin- 
guishing the  private  debt  of  the  executor,  or 
in  any  manner  contrary  to  the  duties  of  the 
office  of  executor,  such  conduct  will  involve 
the  seeming  purchaser  and  make  him  liable 
for  the  full  value."  But  it  must  never  be 
forgotten,  it  is  not  necessary  that  the  person 
so  concerting  with  the  fiduciary  shall  have 
actual  knowledge  of  the  facts.  If  there  be 
circumstances  which  in  the  exercise  of  com- 
mon reason  and  prudence  ought  to  put  a 
man  upon  a  particular  inquiry,  he  will  be 
presumed  to  have  made  that  inquiry,  and  he 
will  be  charged  with  notice  of  every 
fact  which  that  inquiry .  would  give  him. 
And  this  conclusion  is  a  just  and  necessary 
one;  for  if  a  party  means  to  deal 
278  *fairly,  self  interest,  the  strongest  prin- 
ciple of  action,  will  prompt  him  to 
the  inquiry;  and  if  he  means  to  deal  fraudu- 
lently, the  rule  prevents  him  from  voluntarily 
shutting  his  eyes  and  saying  he  had  no  notice. 
This  is  the  doctrine  laid  down  by  this  court 
in  Graff  v.  Castleman,  5  Rand.  195,  and  af- 
firmed over  and  over  again  in  other  cases. 
But  further :  I  understand  the  rule  to  be,  that 
if  a  man  has  notice  that  property  is  subject  to 
an  incumbrance,  he  deals  with  it  at  his  peril ; 
for  he  is  affected  with  constructive  notice  of 
every  fact  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  after  the  incum- 
brance itself,  or  other  circumstance  affecting 
the  property  of  which  he  had  actual  notice. 
Kerr  on  Frauds  and  Mistake,  237,  note. 

How  strongly  these  principles  apply  to  the 
present  case  is  now  to  be  se«n.  Upon  the 
arrival  of  Charles  Utterback  in  Baltimore, 
m  May  1866,  in  pursuit  of  money,  he  was 
told  that  Edward  K.  Cooper  would  accommo- 
date him  if  he  would  take  part  of  the  loan  in 
money,  that  is  to  say,  $5,000,  and  the  balance 
in  the  stock  of  the  "Navassa  Phosphate  com- 
pany," that  is  to  say  eighty-six  shares  at 
$70  per  share,  the  whole  amounting  to  the 
sum  of  eleven  thousand  dollars.  Now  what 
this  Navassa  Phosphate  company  was,  what 
was  its  precise  business,  its  capital  stock, 
who  were  its  stockholders,  or  when  it  was 
established,  this  record  does  not  inform  us. 
The  only  information  we  have  is  derived 
from  Mr.  Edward  K.  Cooper  himself,  or  those 
in  his   interest     And  he   and  they  have  not 


estate 
— ^the      owner      or      vendor      receiving 

274  ♦a  certain  proportion  in  money  and  the 
balance     in     the     "Navassa     Phosphate 

stock."  Indeed  Mr.  Cooper,  according  to  his 
own  account,  seems  to  have  been  extensively 
engaged  in  buying  and  selling  this  stock  in 
a  private  way,  never  paying  less  than  $45  nor 
more  than  $50  per  share.  A  Henry  M.  Willis, 
who  figured  first  as  Utterback's  agent  in  ne.go- 
tiating  the  loan  for  Utterback,  and  afterwards 
as  Cooper's  witness — ^and  a  most  liberal  wit- 
ness he  is— gravely  tells  us  that  in  1866  he 
believes  he  could  have  purchased  one  half  the 
'  city  of  Baltimore,  by  giving  that  stock  in  part 
payment,  on  as  favorable  terms  as  Utterback 
took  it.  We  have  nothing  in  the  record  to  show 
how  much  one  half  the  city  of  Baltimore  is 
worth,  with  its  400,000  inhabitants,  and  we 
can,  therefore,  only  conjecture  the  magnitude 
of  this  calculation.  And  yet  in  the  face  of 
this  assertion  it  is  in  proof,  that  whenever 
the  stock  was  offered  in  market,  the  price 
varied  from  $26  to  $35  per  share.  In  but  one 
single  instance  besides  the  present,  was  it  ever 
sold  for  as  much  as  $70  per  share,  and  thit 
was  to  a  citizen  of  Virginia,  who  was  anxious 
to  borrow  $10,000,  but  could  only  obtain  the 
accommodation  by  taking  one-half  in  stock  at 
$70  per  share:  a  desperate  expedient  to  which 
a  needy  borrower  was  no  doubt  forced  to 
submit  by  inexorable  necessity.  To  show  the 
estimate  Cooper  himself  placed  upon  the  stock 
when  Utterback  was  hawking  his  eighty-six 
shares  about  the  streets  of  Baltimore,  unable 
to  find  a  purchaser,  he  offered  it  to  Cooper  at 
$55  per  share;  but  the  latter  declined  to  have 
anything  to  do  with  it,  saying  he  had  as 
much  as  he  wanted,  and  Utterback  at  last 
sold  the  whole  of  it  at  $26  per  share  in 
the  same  market.  What  Cooper  himself  paid 
for  the  stock  originally,  he  does  not  tell 
us.  If  it  cost  him  as  much  as  $50  per 
share,  which  is  very  improbable,  he  real- 

275  ized  *by  the  transaction  with  Utterbick 
a  profit  of  nearly  $1,800.  It  is  not  sur- 
prising he  sent  an  agent  all  the  way  to  Vir- 
ginia, at  his  own  expense,  to  examine  the  land 
and  "report  whether  it  would  be  a  sufficient 
security  for  the  debt." 

I  am  aware  that  a  jury  empanelled  in  the 
circuit  court  to  try  an  issue  between  Cooper 
and  Utterback,  have  found  that  this  trans- 
action is  not  usurious.  How  such  a  verdict 
could  have  been  found  upon*  the  evidence 
furnished  by  Cooper  himself — I  say  it  with 
all  respect — does  indeed  excite  emotions  of 
astonishment.  It  is  proved  by  the  plaintiff's 
own  witnesses — it  stands  out  indelibly  im- 
pressed upon  every  feature  of  the  transaction 
— that  the  purpose  of  the  stock  was  a  nec- 
essary consideration  of  the  loan."  However, 
it  does  not  concern  me  to  combat  the  finding 
of  the  jury  on  this  point.  At  all  events  it 
was  a  hard  and  most  unreasonable  bargain 
Digitize 
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imposed  upon  an  improvident  and  insolvent 
man,  anxious  to  obtain  money,  reckless  of 
the  means  by  which  it  was  obtained,  and 
utterly  indifferent  to  the  consequences  which 
might  flow  from  his  conduct. 

The  terms  of  the  loan  being  agreed  on,  the 
next  question  was  as  to  the  security.  Utter- 
back  represented  himself  as  the  owner  of  two 
farms  in  Virginia.  He  produced  a  recorded 
deed  from  his  father  for  one  of  them.  (The 
other  does  not  concern  us  here,  for  although  he 
had  a  deed  for  that  also,  he  had  not  paid  for 
it.)  He  also  produced  a  certificate  of  the 
clerk,  showing  judgment  liens  on  the  property 
amounting  to  some  $1,700  or  $1,800.  The 
certificate  said  nothing  about  deeds  of  trust 
and  mortgages,  and  he  declared  there  was  no 
other  incumbrances  on  the  property  besides 
the  judgments.  He  made  no  allusion  to  the 
deed  of  trust  he  had  given  his  father 

276  in  1859;  *he  deliberately  suppressed  all 
information  touching  its  existence.  This 

conduct  was  of  itself  sufficient  to  put  Cooper 
on  his  guard.  Of  course  if  he,  Utterback,  was 
so  unscrupulous  as  to  deny  the  deed,  he  would 
not  hesitate  to  make  any  representation  which 
might  show  it  was  satisfied.  Cooper  did 
find  out  in  some  way  there  was  such  a  deed, 
and  he  called  Utterback's  attention  to  the 
fact.  Let  us  see  how  Utterback  met  the 
difficulty.  I  give  his  account  in  Cooper's  own 
words:  "Utterback,  on  having  his  attention 
called  to  this  (the  deed  of  trust),  stated  that 
it  was  only  an  apparent  not  an  actual  indebted- 
ness, that  the  said  Armistead  Utterback  was 
his  father  and  was  dead;  that  he,  the  said 
Charles  Utterback,  was  the  administrator  of 
the  said  Armistead;  that  he  had  paid  off  all 
the  distributees  of  the  estate,  and  all  the 
debts,  and  only  awaited  the  meeting  of  the 
court  to  have  the  account  formally  closed  and 
the  apparent  lien  released.  Utterback  then 
went  back  to  Virginia,  and  brought  back  with 
him  certain  papers,  which  he  exhibited  to 
Mr.  Ridgley  (Cooper's  counsel)  in  confirma- 
tion of  what  he  said  to  me."  The  transaction 
was  then  consummated. 

This  is  Cooper's  account.  Now  what  were 
these  papers  brought  back  from  Virginia  by 
Utterback  in  confirmation  of  what  he  had 
said?  First,  the  deed  of  trust  to  his  father. 
He  also  produced  a  certificate  of  his  letters  of 
administration,  granted  on  the  25th  Septem- 
ber 1865;  a  private  letter  from  his  attorney, 
written  in  Fauquier,  and  a  certificate  of  John 
W.  Pugh,  a  commissioner  in  chancery  for 
that  county,  as  follows: 

"Commissioner's  Office, 
Wawrenton,    Va.,   July   2d,   1866. 

This  will  certify  that  Charles  H.  Utterback, 
administrator  of   Armistead  Utterback, 

277  has  filed  before  me,  as  ♦commissioner 
in    chancery    for    the   county    court    of 

Fauquier  county,  three  bonds  for  $1,042.39 
each,  due  respectively  on  the  first  day  of  Jan- 
uary 1866,  first  January  1867,  and  first  Jan- 
uary 1868,  as  vouchers  in  the  settlement  of 
his  administration  account  of  said  Armistead 
Utterback's  estate,  and  the  said  Charles  H. 
Utterback    has    directed    me    to    credit    the 


amounts  of  the  said  three  bonds  in  his  said 
administration  account,  as  receipts  which  have 
come  into  his  hands  as  assets  of  said  estate, 
and  the  same  will  be  entered  in  said  account 
as  having  been  paid  by  said  Charles  H.  Utter- 
back to  the  estate  of  his  said  intestate. 

Given    under    my   hand,    as    commissioner 
aforesaid,  the  2d  day  of  July,  1866. 

(Signed)  John  W.  Pugh." 

Now  it  will  be  observed  that  this  certificate 
says  nothing  about  the  payment  of  creditors 
and  distributees.  It  makes  no  reference  to 
the  first  three  bonds  embraced  in  the  deed  of 
trust,  those  due  in  1863,  1864,  1865.  It  only 
mentions  the  three  last,  those  due  in 
1866,  '7  and  '8.  What  had  become  of  the 
first  three'  would  be  the  natural  inquiry? 
Utterback  was  ready  with  his  answer.  I 
give  it  in  the  words  of  Mr.  Ridgley,  Cooper's 
attorney :  "He  said  that  he  had  paid  the  first 
three  notes,  and  took  them  up  in  the  lifetime 
of  his  father,  but  that  in  the  ups  and  downs 
of  the  war  they  had  been  lost.  In  regard  to 
the  other  three  notes,  they  had  been  paid  by 
himself  as  administrator  of  his  father,  and 
would  be  duly  entered  satisfied  at  the  next 
term  of  the  court.  He  said  that  he  had  more 
than  paid  to  the  other  distributees  of  his 
father's  estate  their  proportion  thereof,  and 
was  a  creditor  of  the  estate."  This  was  his 
statement  upon  his  second  visit  to  Baltimore. 
It  will  be  remembered  that  upon  his 
278  *first  visit,  when  questioned  as  to  the 
trust  deed,  he  said  nothing  about  the 
payment  of  the  first  three  bonds  to  his  father 
in  his  lifetime;  he  never  hinted  at  it  His 
pretension  then  was,  that  he  had  paid  all  the 
creditors  and  distributees,  and  that  he  would 
produce  satisfactory  evidence  of  the  fact,  and 
thus  show  that  the  deed  of  trust  represented 
only  an  apparent  not  an  actual  indebtedness." 
Does  any  one  suppose  that  these  men,  client 
and  attorney,  shrewd,  sagacious,  thoroughly 
conversant  with  all  business  transactions,  were 
at  all  deceived  by  these  statements,  that  they 
did  not  at  once  detect  their  palpable  incon- 
sistency? Is  any  one  so  credulous  as  to  be- 
lieve they  did  not  see  through  the  transparent 
device  by  which  this  man  was  seeking  to  use 
his  office  as  a  means  of  perpetuating  a  gross 
fraud  upon  the  estate  he  represented? 
Scarcely  a  word  of  his  sta^ement  was  true. 
He  had  not  paid  the  creditors  of  his  father's 
estate.  At  that  very  time  its  liabilities  ex- 
ceeded $10,000.  He  had  not  settled  with  the 
distributees,  or  any  of  them,  so  far  as  the 
record  shows.  It  is  very  true  that  Utterback 
obtained  from  two  of  the  distributees  receipts 
showing  payments  made  to  them ;  but  it  is  not 
pretended  that  any  money  was  in  fact  paid, 
nor  was  Cooper  ever  misled,  because  he  never 
saw  the  papers.  He  had  returned  no  inven- 
tory of  the  estate;  he  had  made  no  settle- 
ment. If  he  ever  paid  his  father  the  first 
three  bonds,  or  either  of  them,  he  has  nothing 
to  show  it  except  his  own  unsupported  state- 
ment, and  that  is  so  improbable  and  contradic- 
tory as  to  deprive  it  of  all  claim  to  belief,  even 
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Armistead  Utterback  died  in  1862  intestate;  |  Chief   Justice   Shaw,   has   been  established 

and  we  are   to   believe,   without   a    word    of  j  for    purposes    of    justice,    was    to    be    used 

proof,     that    at     some     period      not      stated  I  as  an  instrument  for  the  infliction  of  a  great 

Charles   Utterback   actually   paid    three  |  wrong     upon      innocent      parties.      If      this 

279  *bonds  amounting  to  nearly  $4,000  years  j  is  not  a  just  inference,  why  was   not  proof 
before  their  maturity.  |  required  of   the   payment   of   the   first   three 

But  this  is  not  all.  Throwing  out  of  view  j  bonds,  of  the  payment  to  creditors  and 
all  the  contradictions  and  inconsistencies  so  " 
palpable  to  any  man  of  ordinary  capacity, 
the  statement  in  regard  to  the  payment  of 
creditors  and  distributees  was  not  only  unsup- 
IJorted  by  any  proof,  oral  or  documentary, 
but  on  its  face  was  incredible.  He  had  qual- 
ified on  the  25th  September  1865;  he  was  in 
Baltimore  in  May  1866,  Within  the  short 
period  of  seven  months  he,  a  resident  of  a 
section  still  then  suffering  from  the  disas- 
ters of  the  war,  had  found  all  the  creditors  of 
the  estate,  and  with  his  own  private  means 
had  paid  them,  had  overpaid  the  distributees, 
and  had  actually  anticipated  repayment  of 
the  bonds  falling  due  in  the  years  1867  and 
1868.  And  these  statements,  we  are  told, 
Cooper  confided  in  and  advanced  his  money 
on  the  faith  of  them.  The  thing  is  incredi- 
ble. But  if  he  did  it  was  a  blind  and  foolish 
confidence  and  he  must  lie  down  under  his 
own  folly.  He  sent  his  agent  all  the  way  to 
Fauquier  at  his  own  expense  to  inquire  into 
the  value  of  the  land — why  did  he  not  in- 
struct him  to  inquire  also  into  the  condition 
of  the  deed  of  trust  and  the  administra- 
tors  accounts?  Slight  investigation,  a  Httle 
inquiry  would  have  exposed  the  utter  falsity 
of  every  material  representation  made  by 
Charles  Utterback.  If  the  certificate  of  the 
commissioner  had  stated  the  administrator 
had  laid  vouchers  before  him  showing  pay- 
ments to  creditors  and  distributees,  or  the 
payment  of  the  three  bonds,  there  might  have 
been  some  reason  for  giving  credence  to  such 
a  statement,  but  it  says  nothing  of  the  kind. 
He  has  directed  me  (says  the  commissioner) 
to  credit  the  amount  of  the  three  bonds  in 
his  administration  account  as  assets  re- 

280  ceived,    and    the  same  will  be  entered    *in 
said  account  as  having  been  paid  by  said 

Charles  H.  Utterback  to  the  estate  of  his  said 
intestate.  One  cannot  but  be  struck  with  the  con- 
clusion reached  in  this  certificate  from  the 
premises  stated.  There  is  no  pretence  or  in- 
timation, that  any  money  has  been  actually 
paid;  but  a  direction  having  been  given  to 
credit  the  bonds  as  assets,  they  will  be  entered 
in  the  accounts  as  having  been  paid.  No  in- 
telligent mind  could  fail  to  comprehend  at  a 
glance  what  was  intended.  A  scheme,  under 
the  forms  of  law,  by  which  the  debtor  released 
his  property  from  a  perfectly  valid  lien,  with- 
out paying  a  dollar,  commits  a  devastavit  to 
the  irreparable  damage  of  his  sureties,  or 
creditors  and  distributees,  and  thereby  ob- 
tains a  loan  upon  the  security  of  the  same 
property,  with  which  to  indulge  his  passion 
for  the  frivolities  and  luxuries  of  a  gay  life  in 
a  city,  while  the  party  concerting  with  him 
reaps  a  profit  of  nearly  $1,800,  and  the  brokers, 
agents  and  attorneys,  around  him,  pocket  fees 
and  commissions  to  the  amount  of  between 
six  and  seven  hundred  dolbrs.  And  thus  a 
fiction    of    law,    which,    in   the    language    of 


legatees?  Why  was  not  the  settled  accounts 
called  for?  They  had  been  promised,  and 
the  trip  to  Virginia  was  made  to  procure 
them.  Why  were  they  dispensed  with?  The 
answer  is,  they  could  not  be  produced.  But 
the  same  object  could  be  readily  effected  in  a 
different  way.  Charles  Utterback,  the  indi- 
vidual, could  pay  the  debt  he  owed  his  father, 
and  discharge  the  lien  by  charging  Charles 
Utterback,    the    administrator,    with    the 

281  amount,     and     thus     *all     the     imped- 
iments,  in  the  way  of  a  good  title,  be 

removed.  It  was  but  a  scheme  so  to  shape  the 
administration  account,  as  to  throw  upon  the 
sureties,  and  if  they  were  insolvent,  upon  cred- 
itors and  distributees  any  loss  that  might  ac- 
crue. 

There  is  no  statute  or  rule  of  law  which 
gives  any  efficacy  to  the  certificate  of  a  com- 
missioner in  chancery.  His  duties  and  func- 
tions are  pointed  out.  He  receives  vouchers 
and  papers  of  the  fiduciary;  he  publishes 
notice  that  all  parties  interested  may  appear 
and  protect  their  interests.  When  he  com- 
pletes the  settlement  he  then  returns  it  to 
court,  where  it  lies  till  another  term,  that  a 
still  farther  opportunity  of  making  their  ob- 
jections may  be  offorded  those  interested  in 
the  estate.  If  no  objections  are  made  it  is 
then  confirmed,  and  until  so  confirmed  it  has 
no  sort  of  value,  and  even  then  it  is  only  rec- 
ognized as  prima  facie  evidence,  liable  to  be 
surcharged  and  falsified.  Here  an  effort  is 
made,  however,  to  give  to  a  mere  certificate 
of  a  commissioner  in  pais  an  efficacy  not  even 
accorded  to  a  record  settlement. 

It  must  be  borne  in  mind  that  here  no  set- 
tlement of  the  accounts  was  made  by  the 
commissioner.  Utterback  withdrew  the  three 
bonds  which  he  had  delivered  to  that  officer, 
and  afterwards  turned  them  over  to  the  ad- 
ministrator de  bonis  non.  This  is  denounced 
as  an  act  of  bad  faith  towards  Cooper.  It 
may  be  so.  But  if  a  fiduciary  concerts  with 
another  to  commit  a  fraud  upon  an  estate,  a 
court  of  equity  would  scarcely  interfere  to 
compel  a  specific  execution  of  the  contract. 
A  refusal  to  consummate  a  fraud  would  re- 
cei^  the  commendation  of  that  court  rather 
than  its  censure.  So  far  from  compelling 
Utterback  to  complete  the  transaction,  what- 
ever may  have  been  his  motives  in   re- 

282  iusing,    *this   court   would   interpose   to 
prevent  its  consummation. 

Before  leaving  this  branch  of  the  case,  it 
is  proper  to  advert  briefly  to  the  letter  writ- 
ten by  Utterback's  counsel.  It  is  apparent  that 
letter  was  a  private  one,  intended  only  for 
the  eye  of  the  client.  Upon  what  represen- 
tations it  was  based  it  is  impossible  to  say, 
unless  we  could  know  the  statements  made  by 
the  client  to  the  attorney,  which  the  latter 
cannot  of  course  disclose.  rsr\nJ 

The  counsel  did  not  represerilM«v4«"ofess 
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to  represent,  the  estate,  nor  those  interested 
in  it,  but  Utterback  alone  in  his  individual 
capacity.  He  was  called  on  to  see  to  the  prep- 
aration of  certain  papers  in  due  form,  and 
the  letter  was  a  mere  announcement  to  the 
client  that  they  had  been  so  prepared  and 
were  enclosed.  It  misled  no  one,  and  could 
not  have  done  so,  unless,  indeed,  upon  a 
proposition  of  law  rather  hinted  at  than  ex- 
pressed. It  certainly  contained  no  statement 
of  fact  in  the  least  calculated  to  produce  a 
false  impression.  Cooper  as  perfectly  under- 
stood the  whole  transaction  without  the  let- 
ter as  with  it,  and  the  use  of  it,  under  the 
circumstances,  is  but  an  attempt  to  give 
countenance  to  a  scheme  involving  a  gross 
breach  of  trust. 

It  is  said,  however,  and  great  stress  is  laid 
upon  the  point,  that  the  object  of  Charles  Ut- 
terback in  negotiating  this  loan,  in  part,  was 
to  pay  the  debt  due  his  father's  estate;  that 
it  was  understood  between  him  and  Cooper 
the  funds  were  to  be  applied  first  to  the  dis- 
charge of  all  incumbrances  upon  the  land; 
and  at  all  events  he  had  money  in  his  hands 
derived  from  the  loan  sufficient  to  pay  that 
debt,  and  if  he  did  not  so  apply  it  Cooper 
cannot  be  held   liable  for  the  misapplication, 

and  the  sureties  to  the  official  bond 
283    must  *bear  the  loss.    Each  one  of  these 

propositions  is,  I  think,  susceptible  of 
a  satisfactory  answer.  It  is  very  true  that  Ut- 
terback now  tells  us  his  intention  was  to 
pay  all  his  indebtedness;  but  he  further  tells 
us,  that  this  intention  was  based  upon  the 
representations  of  Cooper  that  the  stock 
would  sell  on  market  at  the  price  of  fifty 
dollars  per  share,  and  with  this  fund  in  con- 
nection with  the  money  advanced,  he  ex- 
pected  to    liquidate    all    his    liabilities.     It    is 
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he  must  ♦ascertain  from  Utterback,  be- 
fore he  would  consent  to  sell  him  the 
stock,  whether  he  desired  it  for  investment  or 
sale.  Willis  returned,  and  stated  that  he,  Ut- 
terback, was  willing  to  hold  it  as  an  invest- 
ment, as  the  money  he  applied  for  was  am|de 
for  all  his  purposes,  Utterback  himself  after- 
wards came  to  the  office  and  stated  that  i.c 
wanted  the  money  to  pay  off  certain  judg- 
ments, which  were  the  only  liens  upon  his  prop- 
erty, and  of  improving  the  property,  and  that 
the  $5,000  which  he  had  applied  for  would  be 
ample  for  that  purpose.  Now  I  ask  with  what 
propriety  can  Cooper  claim  that  this  money 
ought  to  have  been  applied  to  the  debt  due 
Armistead  Utterback's  estate.  But  if  every 
dollar  had  been  applied  in  that  direction  it 
could  not  have  paid  one-half  the  debt. 

But  we  are  told  there  was  the  stock,  the 
eighty-six  shares,  the  proceeds  of  which  might 
have  been  so  appropriated.  But  this  is  all 
an  afterthought.  If  Cooper  himself  is  to  be 
believed,  if  his  witness  and  partner  is  reliable, 
one  of  the  conditions  imposed  upon  Utterback 
was  that  he- should  not  sell  the  stock,  but  keep 
it  as  an  investment;  and  the  reason  assigned 
was,  that  Cooper  held  large  amounts  of  the 
stock,  and  was  unwilling  to  have  the  value  of 
it  depreciated  by  permitting  it  to  be  sold  to 
persons  unacquainted  with  its  value.  Now  in 
the  face  of  these  developments,  with  what 
show  of  reason  can  it  be  claimed  that  Cooper 
thought,  or  had  the  right  to  think  for  a  mo- 
ment that  the  money  or  stock  would  be  applied 
to  the  discharge  of  any  incumbrances  UT>on  the 
land.  But  in  saying  this  I  do  not  wish  to  be 
understood  for  a  moment  as  conceding  that 
Cooper  believed  it  was  Utterback's  purpose  to 
keep  the  stock.  All  this  talk  about  the  pur- 
chase of  stock  as  an  investment  was  a  mere 


very    manifest,    however,    that  this    was    an  i  pretence,  a  device  to  cover  the  usury.   Cooper 
after-thought ;  and  that  he  never  at  any  time  I  knew    well    enough    that    no   citizen    of 

had  any  such  intention.   It  is  perfectly  certain  ,  285    Virginia  ♦would  go  to  Baltimore  to  boy 
that    Cooper    himself    never    entertained    any  \  Navassa     Phosphate    stock    at    $70    per 

such  idea.     His  pretension  is  that  Utterback  i  share  as  an  investment.     Upon  the  cross 


declared  to  him  that  the  deed  of  trust  was 
satisfied  by  payments  to  his  father  in  his  life- 
time, and  by  the  settlement  of  all  the  claims 
of  creditors  and  distributees.  Cooper  could 
not  therefore  suppose  that  any  part  of  the 
money  was  to  be  applied  to  a  debt  which  he 
professed  to  believe  was  already  settled. 

The  amount  of  money  to  be  advanced  by 
Cooper  was  $4,980 — in  round  numbers  $5,000. 
From  this,  however,  was  deducted  the  sum  of 
$1,686.57,  to  satisfy  the  two  judgments  'con- 
stituting liens  on  the  land,  and  about  $650 
fees  and  commissions  of  brokers  and  attor- 
neys, who  assisted  in  negotiating  the  loan. 
50  that  the  whole  amount  paid  to  Utterback 
was  $2,683.  What  was  to  be  done  with  this? 
Let  Cooper  himself  answer  the  question.  "He 
(that  is,  Willis,  who  professed  to  act  for  Ut- 
terback) said  Utterback  wanted  the  money, 
f5,000,"  to  pay  off  some  judgments  against 
him,  and  the  balance  to  improve  his  house, 
and  convert  it  into  a  summer  boarding  house. 
Another  witness,  Robert  W.  L.  Rasin,  a  part- 
ner and  agent  of  Cooper,  and  an  officer  of  the 
"Navassa  Phosphate  company,"  states  in  his 
deposition,  that  Cooper  told  Willis  that 


examination  he  was  forced  to  admit  that  in 
no  other  sale  ever  made  by  him  had  any  such 
conditions  been  imposed  on  the  purchaser. 
And  notwithstanding  his  great  anxiety  to  pre- 
vent the  depreciation  of  the  stock  by  sales  to 
persons  unacquainted  with  its  value,  he  per- 
mitted Utterback  to  sell  his  eighty-six  shares 
at  $26  per  share. 

That  sale  amounted  to  $2,210,  from  which, 
of  course,  would  be  deducted  commissions 
and  other  charges.  But  adding  the  whole 
amount  to  the  $2,683  received  in  money  would 
make  an  amount  of  about  $4,800.  The  amount 
of  Charles  Utterback's  indebtedness  to  his 
father's  estate  in  July  1866  was  about  $7,500: 
so  that  the  whole  sum  derived  from  Cooper 
and  from  the  sale  of  the  stock  would  not  have 
pair  the  deed  of  trust  by  nearly  $3,000.  In  this 
calculation  I  assume,  of  course,  that  Utter- 
back had  not  paid  the  first  three  bonds  in  his 
father's  lifetime,  as  he  represented.  There  is 
not  a  scintilla  of  evidence  to  sustain  this  pre- 
tended payment  except  the  assertion  of 
Charles  H.  Utterback  himself.  If  a  debt  of 
$4,000,  well  secured  and  attested  by  bond  and 
mortgage,   may  be   defeated   upon  the   testi- 
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mony  of  the  debtor  himself  after  the  death  of  \  sets  of  the  estate;  but  the  same  principle  ap- 
the  creditor,  there  is  no  safety  under  any  kind  :  phes  to  any  improper  dealing  with  the  assets, 


of  security.  As  has  been  already  said,  if 
Charles  H.  Utterback  were  a  competent  wit- 
ness, his  statement  upon  this  point  is  improb- 
able, contradictory,  and  unworthy  of  credence. 
For  all  the  purposes  of  this  investigation  we 
must  then  assume  that  no  part  of  the  debt 
due  Armi stead  Utterback  was  ever  paid. 

In    Graff   v.    Castleman,    5    Rand.    195-207, 

Judge  Carr,  in  alluding  to  the  purchaser,  said : 

"He  took  a  transfer  of  the  trust  property 

286  as  security  for  money  to  be  ^advanced 
to  the  private  trade  of*  the  executor,  a 

trade  having  not  the  slightest  connection  with 
the  estate  of  the  testator,  or  the  objects  of  the 
trust."  And  so  here  I  think  it  has  been 
demonstrated  that  the  money  was  loaned  and 
the  stock  transferred  for  the  individual  use  of 
the  administrator;  that  the  transaction  had  no 
connection  whatever  with  the  estate;  and  that 
the  money  would  not  be  applied  in  any  way 
for  its  benefit.  And  yet  we  are  told,  thai  as 
Utterback  had  the  money  in  his  hands  derived 
from  Cooper  which  he  ought  as  an  honest 
man  to  have  applied  to  the  debt  due  his 
father's  estate,  that  debt,  in  Cooper's  favor, 
must  be  deemed  satisfied,  although  at  the 
time  he  advanced  the  money  he  well  knew  it 
would  not  be  so  applied.  This  is  certainly  car- 
rying the  doctrine  of  the  legal  fiction  beyond 
all  precedent.  If  there  is  any  proposition 
which  ought  to  be  regarded  as  settled  law  in 
Virginia,  it  is  that  a  party  concerting  with 
an  executor  or  administrator  in  a  breach  of 
trust,  cannot  claim  credit  for  the  money  actu- 
ally advanced  by  him.  It  is  not  for  him  to  say 
the  fiduciary  ought  to  have  applied  the  money 
to  the  purposes  of  the  estate.  When  he  aids 
him  in  any  manner  contrary  to  the  duty  of 
the  executor,  he  takes  upon  himself  all  the 
hazards  of  a  misapplication  of  the  fund.  All 
the  cases,  including  Graff  v.  Castleman,  5 
Rand.;  Pinckard  v.  Woods,  8  Gratt.  140; 
Fisher  v.  Barrett,  9  Leigh  119 ;  Cocke  v.  Minor, 
25  Gratt.  246,  and  Jones  v.  Clarke,  25  Gratt. 
642,  established  that  proposition.  In  Fisher  v. 
Barrett  the  purchaser  was  informed  that  the 
bond  belonged  to  the  administrator,  and  was 
so  informed  as  to  justify  him  in  believing  it; 
and  yet  he  was  decreed  to  surrender  the 
security.  In  the  case  of  Jones  v.  Clark,  25 
Gratt.,  all  the  authorities  are  reviewed  at 
great  length  by  the  president  of  the  court, 

287  *and  the  result  of  all  of  them,  as  there 
announced,    is:    If    a    person    buying    a 

bond  from  the  executor  was  good  reason  to 
believe  that  the  executor  intends  to  apply 
the  proceeds  of  sale  to  his  own  use,  and  thus 
commit  a  devatavit,  it  is  incumbent  upon  him 
to  stay  his  hand  until  he  can  ascertain  by 
regular  inquiries  that  the  sale  is  to  be  made 
for  the  purposes  of  the  estate.  In  all  such 
cases  the  party  dealing  with  the  executor 
does  not  gain  credit  even  for  the  money  ad- 
vanced, but  is  decreed  to  surrender  the  se- 
curities and  account  for  the  full  value  of  the 
property  received  by  him.  ,    ,.      .    .  . 

It  is  very  true  that  most  of  the  dcasions 
referred  to  relate  to  the  sale  of  bonds  or  as- 


or  to  any  case  in  which  a  person  concerts,  with 
an  executor  in  a  manner  contrary  to  the  du- 
ties of  the  office  of  executor  or  administra- 
tor. There  can  be  no  difference,  upon  reason 
or  principle,  between  the  case  of  an  executor 
selhng  the  assets  for  his  own  private  purposes, 
and  the  case  of  an  executor  who  seeks  to  de- 
stroy a  lien  he  has  given  for  the  payment  of  a 
debt  due  his  testator,  with  a  view  to  raise 
money  for  his  own  individual  uses.  In  either 
case  it  is  a  fraud,  and  the  person  who  par- 
ticipates with  him  stands  on  no  higher  ground 
than  the  fiduciary  himself. 

It  is  said,  however,  that  the  jury  have  found 
that  Cooper  was  not  guilty  of  any  fraud  in 
the  transaction.  The  jury  did  not  pass  upon 
the  question  we  are  now  considering — they 
were  not  called  on  to  do  so.  They  found  that 
Cooper  had  not  perpetrated  any  fraud  upon 
Charles  Utterback,  which  might  well  be,  and 
yet  both  Utterback  and  Cooper  combining  to 
perpetrate  a  fraud  upon  the  estate;  and  if 
not  so  combining,  Utterback  himself  perpe- 
trating the  fraud,  and  Cooper  content  to  reap 
the  benefit  of  it. 

288  ♦Fraud  is  rarely  the  subject  of  direct 
proof.  In  general  it  can  only  be  estab- 
lished by  circumstances.  If  ever  there  was 
a  case  in  which  the  circumstances  and  facts 
unmistakably  disclose  the  real  purpose  and 
design  of  the  parties,  and  the  true  nature  of 
the  transaction,  it  is  the  case  before  us. 

Satisfied  as  I  am  that  Utterback's  sole  ob- 
ject was  to  use  his  office  of  administrator  in 
extinguishing  his  private  debt  and  releasing 
the  security  for  its  payment,  and  upon  the 
same  property  raise  money  for  his  own  private 
jM*poses,  and  that  Cooper  had  every  reason  to 
tiJiFdei'iitand  these  designs,  he  can  stand  on  no 
higher 'i^ound  than  Utterback,  but  must  share 
the  *sdmd  fate.     , 

Holding  these  views,  I  have  not  considered 
it  any  part  of  my  duty  to  attempt  an  answer  to 
the  inquiries  made  by  counsel  in  the  course  of 
the  argument,  how  and  when  may  an  admin- 
istrator pay  his  debt  and  release  his  land; 
how  may  he  sell  and  convey  a  good  title  with 
a  view  to  raise  money  and  discharge  the  in- 
debtedness? These  questions  do  not  arise  in 
this  case.  It  is  not  incumbent  upon  us  to  lay 
down  rules  for  the  guidance  of  fiduciaries, 
any  further  than  is  necessary  to  an  adjudica- 
tion of  the  matters  in  controversy.  It  is  suf- 
ficient for  us  to  decide  this  case  and  leave 
others  to  be  decided  as  the  occasion  may  de- 
mand. For  the  reasons  stated  I  think  the  de- 
cree of  the  circuit  court  must  be  reversed. 

Anderson,  J.,  concurred  in  the  opinion  of 
Moncure,  p. 

Christian  and  Burks.  Js.,  concurred  in 
the  opinion  of  Staples,  J. 

The  decree  was  as  follows : 

289  ♦The  court  is  of  opinion,  for  reasons 
stated    in    writing    and    filed    with    the 

record,  that  the  deed  of  trust  executed  by 
Charles  H.  Utterback  on  the  2nd  day  of  Feb- 
ruary 1859,  for  the  benefit  of  Armistead  Ut- 
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terback  constitutes  a  subsisting  valid  lien  upon 
the  lands  therein  mentioned,  and  that  the 
same  has  priority  over  the  deed  of  trust  ex- 
ecuted on  the  5th  day  of  July  1866,  for  the 
benefit  of  Edward  K.  Cooper;  and  that  the 
circuit  court  erred  in  holding  that  the  said 
first  named  deed  of  the  2nd  February  1859, 
upon  the  qualification  of  Charles  H.  Utter- 
back,  as  administrator  of  Armistead  Utter- 
back,  dec'd,  ceased  to  operate,  or  exist,  as 
security  for  the  debt  named  therein.  There- 
fore it  is  decreed  and  ordered,  that  the  said 
decrees  be  reversed  and  annulled,  and  that 
the  appellee  Cooper  pay  to  the  appellant  his 
costs  by  him  expended  in  the  prosecution  of 
his  appeal  aforesaid  here;  and  that  the  cause 
be  remanded  to  the  said  circuit  court,  for 
further  proceedings  to  be  had  therein  in  con- 
formity with  the  principles  of  this  -decree. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Fauquier  county. 

Decree  reversed. 


890 


*The  Brooklyn  Insurance  Co.  v. 
Bidgood. 

l^Aarch  Term,    1877,   Richmond. 
In  April  1870  the  B  life  insurance  company,  of  New 
York   employed    W   as   their    general   agent,   to   act 
as   such    in    a    large    defined   territory   in    Virginia. 


poration  court  of  the  city  of  Norfolk,  brought 
by  William  J.  Bidgood  against  the 
891  Brooklyn  Insurance  Company,  to  ♦recov- 
er an  amount  which  he  claimed  to  be 
due  to  him  for  his  services  as  general  agent  of 
the  said  Company  in  a  prescribed  part  of 
Virginia.  The  pleadings  in  the  case  were  very 
voluminous;  but  no  question  upon  them  was 
considered  by  this  court.  When  the  cause  was 
called  for  trial  the  parties  dispensed  with  a 
jury  and  submitted  the  case  to  the  court;  and 
the  court  having  heard  the  evidence,  rendered 
a  judgment  in  favor  of  the  plaintiff  for 
$1,694.75.  The  defendant  thereupon  took  an 
exception  to  the  opinion  and  judgment  of  the 
court,  and  applied  to  a  judge  of  this  court  for 
a  writ  of  error  and  supersedeas;  which  was 
allowed.  The  facts  are  sufficiently  stated  in 
the  opinion  of  Judge  Staples. 

Scarhurg  &  Duffield,  for  the  appellant 
Holladay  &  Gayle,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  covenant  brought  in  the 
corporation  court  of  Norfolk  by  Wm.  J. 
Bidgood  against  the  Brooklyn  Life  Insurance 
Company  of  New  York.  The  plaintiff's  orig- 
inal declaration  contained  two  counts,  to  each 
of  which  the  defendant  demurred.  The  de- 
murrer to  the  first  count  was  sustained,  and 


W's  duties,  as  defined  in  their  agreement,  were  to  ■  ,    j      m.        i   • 

--i:-:.    !:„*:—_   *.._   i:f-   :« ^«^  .w^i:^;^.    ♦/>    that  to  thc  second  was  overruled.    The  plam- 

tiflf  then  filed  an  amended  declaration  contain- 
ing three  additional  counts.  The  defendant 
demurred  to  the  whole  declaration,  and  to  each 
of  the  three  counts.  It  also  demurred  to  a  part 
of  each  of  the  three  counts,  and  nleaded  to  the 
residue.  It  also  filed  seventeen  special  pleas 
in  writing:  upon  which  issues  were  joined  by 
demurrers,  special  and  general  replica- 
898  tions.  This  *court  has  laboriously  looked 
through  all  this  mass  of  special  pleas, 
demurrers  and  replications,  only  to  see  that 
every  defence  they  suggest  could  have  been 
made,  and  the  merits  of  the  case  fully  pre- 
sented, upon  the  pleas  of  covenants  per- 
formed, and   non  damnificatus. 

The  points  of  controversy  are  few  and 
simple,  turning  almost  exclusively  upon  a 
proper  construction  of  the  language  of  the 
covenant.  On  the  25th  day  of  April  1870. 
the  defendant  anpointed  the  plaintiff  its  gen- 
eral agent  for  that  portion  of  the  state  of 
Virginia  embraced  and  bounded  on  the  south 
by  the  James  river  and  the  Blackwater  river, 
on  the  west  by  the  Blue  Ridge,  on  the  north 
by  the  Potomac  river,  and  on  the  east  by  the 
ocean.  It  being  understood  that  his  duty  as 
such  general  agent  shall  be  to  solicit  applica- 
tions for  life  insurance  policies,  to  deliver  the 
same,  and  to  collect  the  premiums  thereon, 
or  any  other  moneys  for  said  company;  also 
to  constitute  sub-agents  throughout  his  whole 
field ;  such  sub-agents  being  under  the  pay  and 
authority  of  the  plaintiflf. 

And  it  was  further  agreed  that  if  the 
aggregate  of  commissions  earned  by  plain- 
tiff on  policies  taken  by  himself  and  by  the 
margin  of  his  commission  over  that  of  sub- 
agents  on  their  work,  ^shall  not  j  amount  to 
jQQ  Digitized  by  VjOOQIC 


solicit  applications  for  life  insurance  policies,  to 
deliver  the  same  and  collect  the  premiums  thereon, 
also  to  constitute  sub-agents  throughout  his  whole 
field,  such  sub-agents  to  be  under  the  pay  and  au- 
thority of  W.  And  if  the  aggregate  of  commissions 
earned  by  W  on  policies  taken  by  himself,  and  by 
the  margin  of  his  commissions  over  that  of  sub- 
agents  on  their  work,  should  not  amount  to  $^gOO 
for  the  first  year,  the  company  would  makcj^f^e 
amount  to  that  sum  for  that  year.  And  j'^.j|>^^gi-' 
ised  to  devote  his  time,  services,  &c.,  to  the^y^^^st 
of  the  company  throughout  the  whole  ox  thje  r^>d 
territory,  exclusive  of  any  other  business.  In  Oc- 
tober 1870,  the  company  having  paid  W  $1,500  of 
his  salary,  and  received  only  $423  of  premiums 
from  him,  discharged  him  from  his  agency;  and  W 
then  brought  this  suit  to  recover  the  balance  of  his 
salary.  On  the  trial  it  appeared  W  had  made  very 
little  effort  to  appoint  sub-agents;  and  he  contended 
it  was  not  his  duty  to  do  so  until  directed  by  the 
company;  and  he  said  he  did  not  travel  through 
his  territory  because  t.«j  company  did  not  furnish 
him  with  money  to   pay  his  expenses — Held: 

1.  Life  Inaarance — General  Agrent — Du- 
ties.— By  the  contract  the  appointment  of  sub- 
agents  was  committed  to  W,  and  he  was  not  to 
wait  for  instructions  from  the  company;  and  he 
therefore  failed  in  his  duty  in  not  appointing 
ihem. 

2.  Same — Same — Contract. — By  the  contract 
W  was  to  pay  his  own  expenses;  and  he  again 
failed  in  his  duty  in  not  traveling  through  the 
territory  assigned  him  to  ascertain  proper  points 
for  agencies  and  employing  sub-agents.  He  was, 
therefore,   properly   discharged. 

This  was  an  action  of  covenant  in  the  cor- 


See    monographic    note    on    insurance    appended    to 
Mutual   Assur.   Co.   of   Va.   v.   Holt,   26   Gratt.   612. 
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the  sum  of  $3,000  for  the  first  year,  the  com- 
pany will  make  up  the  amount  to  that  sum 
for    said     year.     Further     in     consideration 


and  having  constant  communication  with  the 
people.  It  is  difficult  to  imagine  why  the 
plaintiff  should  have  been  appointed  a  general 


of  the  terms  and  agreement  mentioned,  and  i  agent  at  a  salary  of  $3,000,  unless  it  was  that  • 


territory  granted,  the  plaintiff  agreed  and 
promised  to  "devote  his  time,  services,  ener- 
gies and  abilities  to  the  interests  of  the  com- 
p3Lny  throughout  the  whole  of  the  aforemen- 
tioned territory,  exclusive  of  every  other  life 
insurance  company  or  other  business, 
faithfully,  honestly,  industriously."  There 
298  *are  other  provisions  in  the  con- 
tract, but  they  are  not  very  material  to 
the  present  inquiry. 

The  defendant,  on  the  26th  of  October  1870, 
revoked  the  agency  and  discharged  plaintiff 
from  its  employment.  It  had,  however,  in  the 
meantime  paid  him  the  sum  of  $1,500,  one-half 
of  the  agreed  compensation  for  a  year.  The 
plaintiff  brought  this  suit  for  the  balance  of 
$1,500,  claiming  that  he  was  discharged  from 
the  service  of  defendant  without  sufficient 
cause. 

The  first  ground  of  contention  relates  to 
the  provision  of  the  contract  for  the  appoint- 
ment of  sub-agents;  the  defendant  insisting 
that  the  plaintiff  failed  to  make  such  appoint- 
ments according  to  the  true  intent  and  mean- 
ing of  the  contract.  The  plaintiff  admits 
that  he  appointed  agents  only  for  a 
very  small  number  of  the  counties  embraced 
within  the  boundaries  of  his  territory. 
According  to  his  own  statement,  he  appointed 
seven  sub-agents  for  some  half-dozen  counties 
lying  contiguous  to  the  city  of  Norfolk.  He 
made  no  appointments  for  the  region  of 
country  bordering  on  the  state  of  North 
Carolina,  or  for  the  tier  of  counties  at  the 
foot  of  the  Blue  Ridge,  or  those  on  the  Poto- 
mac, or  for  the  cities  of  Richmond,  Peters- 
burg, Lynchburg,  Danville,  Charlottesville,  and 
the  section  of  country  surrounding  them.  He 
did  not  even  attempt  to  mnke  such  appoint- 
ments. The  reason  for  this  failure  is,  that 
the  contract  only  required  him  to  establish 
such  agencies  when  and  where  he  was  di- 
rected by  the  officers  of  the  company;  and 
that  he  was  not  at  any  time  directed  by  the 
company  to  appoint   such  agents. 

We  are  of  opinion  that  the  covenant  does 
not  admit  of  any  such  restricted  interpreta- 
tion. The  provision  in  question  is,  that  the 
duty  of  the  plantiff,  as  such  general  agent, 
shall  be  to  solicit  applications  for  life  insur- 
ance policies;  also  to  constitute  such 
294  agents  *throughout  his  whole  field; 
such  sub-agents  being  under  the  au- 
thority and  pay  of  the  plaintiff.  The  defend- 
ant, located  in  New  York,  could  scarcely  be 
expected  to  know  when  and  where  such  agents 
might  be  most  judiciously  appointed,  and  in 
what  localities  they  could  most  successfully 
operate.  One  of  the  chief  objects  in  ap- 
pointing a  general  agent,  in  whom  the  de- 
fendants could  repose  entire  confidence,  was 
to  perform  this  work,  to  perform  it  industri- 
ously and  faithfully.  There  can  be  no  doubt 
but  that  much  of  the  profit  expected  by  de- 
fendant from  this  arrangement  was  to  be 
derived  from  the  appointment  of  these  sub- 
agents,  judiciously  selected  in  proper  localities, 


being  a  resident  of  the  state,  acquainted  with 
the  people  and  the  business  of  insurance,  he 
would  understand  when  and  where  these 
agents  should  be  appointed.  The  plaintiff  him- 
self so  construed  the  contract  in  the  beginnmg. 
He  not  only  appointed  agents  for  the  coun- 
ties contiguous  to  Norfolk  without  direction 
by  the  company,  but  according  to  his  account 
he  offered  appointments  to  a  hundred  others 
in  that  locality.  We  are  relieved  of  any  in- 
quiry in  this  case  as  to  the  extent  and  nature 
of  the  plaintiff's  duty  in  making  these  appoint- 
ments, because  his  claim  is  not  that  he  had 
made  them,  but  he  was  not  bound  to  do  so 
until  directed  by  the  officers  of  the  company. 
We*  are  clearly  of  opinion  that  this  is  not  a 
proper  construction  of  the  contract,  and  that 
the  plaintiff  has  failed  in  the  performance  of 
this  part  of  his  covenant. 

The  other  provision  of  the  contract,  which 
is  the  subject  of  controversy  here,  is  that  in 
which  the*  plaintiff  undertakes  to  devote 
295  his  time  and  services  to  the  ♦interest 
of  the  company,  throughout  the  whole 
of  the  territory  laid  down  as  the  limit  of  his 
operations.  And  here  again  we  must  rely 
upon  the  plaintiff's  own  account.  His  state- 
ment is,  that  he  traveled  in  Norfolk,  Princess 
Anne,  Nansemond,  Southampton  and  Isle  of 
Wight;  his  residence  being  in  Portsmouth 
at  the  time.  It  is  not  extravagant  to  say 
that  he  could  not  have  been  occupied  two 
months  altogether  in  the  canvass  of  these 
counties.  He  went  no  where  else.  None  of 
the  large  cities  and  towns  were  visited  by 
him.  No  part  of  the  Valley  or  the  Piedmont 
section,  or  the  region  on  the  upper  James, 
was  ever  seen  by  him;  but  a  few  counties 
which  no  doubt  had  before  been  thoroughly 
explored  embraced  the  area  of  his  labors. 
The  result  of  his  entire  operations,  including 
agents,  was  a  return  of  twenty-one  policies, 
yielding  to  the  company  premiums  amount- 
ing to  $423,  for  which  it  incurred  an  expense 
of  $1,608.78  cents,  of  which  plaintiff  received 
$1,500,  and  over  $100  paid  medical  fees  for 
examining  applicants. 

The  excuse  given  by  the  plaintiff  for  his 
failure  to  canvass  the  territory  assigned  may 
be  stated  in  his  own  words.  "I  did  not  go  to 
distant  parts  of  the  state  because  the  com- 
pany did  not  pay  my  expenses.  I  expected 
orders  from  the  company  to  travel  to  distant 
parts  of  the  state  within  my  limits,  but  re- 
ceived none."  His  view  of  the  contract  seeitis 
to  have  been,  that  he  was  under  no  obligation 
to  travel  unless  directed  by  the  company;  and 
not  even  then,  unless  his  travelling  expenses 
were  paid  by  the  company. 

The  provision  of  the  contract  is,  that  he  is 
to  devote  his  time  and  services  to  the  interest 
of  the  company  throughout  the  territory  men- 
tioned. Nothing  was  said  either  in  reference 
to  instructions  from  the  company  or  the  pay- 
ment of  expenses.  It  is  true  there  is, 
296  *in  another  part  of  the  writing,  an 
agreement    to    pay    actual    railroad    or 
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steamboat  fares  of  the  plaintiff,  when  travel-  i  as  the  business  might  afford.  Such  an  ai- 
ling by  order  of  the  officers  on  business  of  i  rangement  would,  of  course,  involve  no  loss 
the  company.  But  it  is  clear  this  was  only  I  to  the  company.  Had  the  company,  therefore, 
intended  to  apply  to  occasions  when  the  com-  I  known  at  the  time  the  plaintiff  had  not  com- 
pany required  the  performance  of  some  special  I  plied  with  his  contract,  no  unfavorable  infer- 


service  not  embraced  in  the  regular  routine  of 
duties  stipulated  in  the  contract;  and  even 
then  the  obligations  extended  no  further  then 
the  payment  of  the  railroad  and  steamboat 
fares.  The  insertion  of  such  a  provision  is  of 
itself  very  persuasive  evidence  that  the  par- 
ties did  not  contemplate  the  payment  of  the  | 


ence     could     be    drawn    from    the    offer  to 
continue  the  agency. 

For  these  reasons,  we  are  of  opinion,  the 
plaintiff  is  not  entitled  to  receive  any  further 
compensation,  and  that  the  defendant  was 
justified  in  revoking  his  agency.  As  the 
whole  matter  of  law  and  fact  was  rt- 


plaintiff's  expenses  by  the  company  incurred    228      f erred  to  *the  judge  below,  and  as  all 


in  the  discharge  of  his  regular  duties.  Inas 
much  as  the  plaintiff  was  required  to  appoint 
sub-agents  whose  pay  depended  upon  the  com- 
missions, and  as  a  very  large  territory  was 
assigned  him  as  the  field  of  his  business,  the 
company  guaranteed  a  compensation  of 
$3,000.  With  this  he  might  reasonably  ex- 
pect to  pay  all  his  expenses,  and  at  the  same 
time  realize  a  liberal  remuneration  for  his 
services.  If  this  was  not  the  whole  object  of 
the  salary,  it  is  very  difficult  to  understand 
how  the  company  was  to  be  indemnified  for 
an  outlay  greater  than  the  compensation  paid 
to  nine-tenths  of  the  officers  of  the  state  of 
Virginia. 

The  idea  that  the  plaintiff  was  to  wait  for 
instructions,  as  has  been  seen,  is  utterly  in- 
consistent with  the  whole  scope  of  the  con- 
tract and  the  end  and  aim  of  his  appoint- 
ment. 

In  answer  to  all  this  it  is  said  the  company 
did  not  revoke  the  agency  upon  the  grounds 
here   stated,  but,  as  its  letter  will  show,  be- 
cause   the    small    number    of    policies    would 
not  justify  it  in  longer  continuing  the  agency. 
At  the  time  that  letter  was  written,  the  com- 
pany,  it   is   reasonable   to   suppose,   did 
297      not  and  could  not  ♦know  how  far  the 
plaintiff  had  failed  in  the  performance 
of  his  contract.    It  could  not  know  what  coun- 
ties he  had  or  had  not  visited,  or  how  many 
or    few   agents   he   had   appointed.     It   could 
only  judge  by  results ;  and  those  results  plainly 
showed  that  the  arrangement  was  productive 
only  of  great  pecuniary  loss.     The  testimony 
of  the  plaintiff  explained  in  a  great  measure 
the  causes  of  the  failure,  and  fully  vindicated 
the  justice  of  the  company's  action  in  revok- 
ing the  agency.    If  the  company  was  ignorant 
of  the  plaintiff's  failure  to  perform  his  duty, 
it  was  because  he  had  not  disclosed  it.    Their 
failure  to   assign   his  breach  of  the  contract 
as  a  ground  of  removal  cannot  entitle  him  tc 
damages,  if  in  fact  he  is  not  so  entitled.    Th( 
true  question    is   not   whether   the   defendant 
assigned  a  sufficient  reason  for  the  discharge 
of  the  plaintiff,  but  whether  his  conduct  waj 
of  a  sort  to  justify  such  discharge;  and  if  il 
was,  it  matters  but  little  in  the  decision  of 
the  issue  joined  whether  the  defendant  was 
or  was  not  at  the  time  apprized  of  such  con- 
duct.    It  is  said  again,  that  the  defendant,  at 
the  time  of  the  revocation  of  the  agency,  pro- 
posed to  renew  the  appointment  of  the  plain- 
tiff.   The  proposition  to  renew  the  appointment 
was,  however,  based  upon  the  condition  that 
the  plaintiff  would  act  without  a  fixed  com- 
pensation,   only    receiving    such    commission? 


the  evidence  is  in  the  record,  final  judg- 
ment may  now  be  entered  for  the  defendant. 
This  view  renders  it  unnecessary  to  consider 
the  alleged  errors  of  the  court  with  respect  to 
the  pleadings.  If  such  errors  were  committed, 
they  were  to  the  prejudice  of  the  defendant; 
but  as  the  judgment  here  is  in  its  favor  upoo 
the  merits,  these  errors  are,  of  course,  imma- 
terial. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  judgment  to  be  entered  for  the 
defendant. 

Judgment  reversed. 


299      *George  ft  als.  v.  Pilcher  ft  als. 

[26    Am.    Rep,    350.] 

March   Term,    1877,   Richmond. 

Absent,    Andekson,    J. 

1.  Interpleader— 'When  Plaintiff  Is  He 
■ary  Party. — The  plaintiff  in  a  suit  of  inter- 
pleader continues  to  be  a  substantial  and  necessary 
party  until  he  has  fully  rendered  the  debt,  duty  or 
other  thing  required  of  him. 

2.  Removal  of  Canses. — P  filed  a  bill  of  inter- 
pleader in  the  circuit  court  of  Richmond  against 
various  persons,  made  parties  defendants,  of  whofo 
some  were  citizens  and  residents  of  Virginia,  others 
of  Pennsylvania,  and  others  of  states  other  than 
either  Virginia  or  Pennsylvania.  The  defendants, 
who  were  citizens  and  residents  of  Pennsylvania, 
answered  the  bill,  and  at  the  same  time  filed  their 
petition  in  due  form  for  the  removal  of  the  caase 
from  the  state  to  the  Federal  court — ^Hcui: 
Whether  P  is  regarded  as  a  substantial  or  as  a 
mere  nominal  party,  there  is  no  right  of  removal 
either  under  the  act  of  congress  of  March  2,  1867, 
or    of   July    27,    1866. 

3.  Depoaitlon — AdmlMlblllty. — ^Upon  the  trial 
of  an  issue  directed  in  the  said  suit,  a  deposition 
of  one  M,  who  was  then  dead,  was  offered,  whereby 
it  was  sought  to  show  that  L,  one  of  the  defendants, 
in  the  presence  of  W,  another  of  the  defendants, 
had,  in  an  interview  at  Richmond,  made  to  M  cer- 
tain admissions  material  to  the  issue.  These  two 
defendants  were  strangers  to  the  witness,  and  on 
cross-examination  describing  them  he  said:  'Tbcy 
were  not  black  negroes.  I  think  the  brother-in-lav 
had  the  lightest  sldn  of  the  two.  I  think  they  were 
not  bright  mulattoes,  but  dark  mulattoes."  h  was 
proved  by  other  witnesses  that  the  brother-in-lav 
spoken  of  (W)  was  a  white  man,  and  that  L  was 
so  bright  that  he  could  hardly  be  distinguished 
from  a  white  man.  It  was  further  proved  that 
about  the  time  at  which  the  witness  said  he  had  the 
interview  with  the  two  men  they  were  both  in  Ri^ 
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mond  inquiring  for  him.     Ui>on  an  objection  to  the 

reading  of  the  deposition  on  c&e  ground  that  the 

witness    did    not    sufficiently    identify    the    persons 

whose  admissions  were  sought   to   be  proved 

300  ^y  ^*i°>  it  ^^  ^^^^  t^^t  *tbc   evidence   was 
prima  facie  sufficient  to  authorize  the  deposi- 
tion to  go  to  the  jury. 

4.  Admlttlnir  Evidence  after  Armament — 
Di»eretlon  of  Conrt.* — On  trials  before  a 
jury,  when  the  evidence  on  both  sides  has  been 
closed,  and  the  argument  has  commenced,  as  a 
general  rule  no  further  evidence  should  be  received 
from  either  party;  but  the  presiding  judge,  in  the 
exercise  of  a  sound  discretion,  may  relax  the  rule 
and  admit  additional  evidence,  if  the  nature  of  the 
case  and  the  ends  of  justice  require  it;  but  if  the 
introduction  of  such  additional  evidence  take  the 
adverse  party  by  surprise,  he  should  be  allowed 
time  and  opportunity  if  desired,  to  meet  it  with 
further    evidence    on    his    siue. 

".  Impeachlnjr  'Witness. t — ^Whenever  the  char> 
acter  of  a  witness  for  truth  is  attacked,  either  by 
direct  evidence  of  want  .of  truth,  or  by  cross-ex- 
amination, or  by  proof  of  contradictory  statements 
in  regard  to  material  facts,  or  by  disproving  by 
other  witnesses  material  facts  stated  by  him,  or.  in 
general,  whenever  his  character  for  truth  is  im- 
peached in  any  way  known  to  the  law,  the  party 
calling  him  may  sustain  him  by  evidence  of  his 
general   reputation   for   truth. 

The  case  is  stated  by  Judge  Burks  in  his 
opinion. 

Ould,  White  and  Shippen,  for  the  appellants. 

C.  Robinson,  Jones  and  Crump,  for  the  ap- 
pellees. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

William  O.  George,  a  citizen  of  Virginia 
and  resident  of  the  city  of  Richmond,  died  in 
said  city  intestate  on  the  16th  day  of  August, 
1869.  At  the  time  of  his  death,  he  was  pos- 
sessed of  some  personal  estate,  and  was  the 
owner  of  real  estate  supposed  to  be  worth 
from  sixty  to  seventy-five  thousand  dollars. 
Caroline  Jackson,  a  negro  and  former  slave 
of  William  O.  George,  was  the  mother  of  tivo 
children,  Lee  and  Adelaide,  of  whom  the  said 
William  O.  George  was  the  father.  He  re- 
moved the  mother  and  her  two  children  to 
the  city  of  Philadelphia  in  the  year  1854  or 
1855,  where  they  have  ever  since  resided. 

301  *In  a  very  short  time  after  the  death 
of  William  O.  George,  the  woman  Caro- 
line and  her  two  children,  her  daughter,  Ade- 
laide, having  intermarried  in  Philadelphia  with 
one  Constance  C.  Willamin,  set  up  a  claim 
to  the  estate  of  William  O.  George,  based 
on  an  alleged  marriage  of  the  said  William 


*Admlttinv  Bvldence  after  Armament — 
^Di«cretl«n  of  Court. — The  ruling  of  the  prin- 
cipal case  embodied  in  the  fourth  headnote  was  dis- 
tinguished in  Steptoe  v.  Pollard,  30  Gratt.  705,  and 
also  in  Fry  v.  Leslie,  87  Va.  279.  The  same  ruling 
was  cited  and  approved  in  Schonberger  v.  Com.,  86 
Va-    492. 

tlTOP^««l**»»  "Wltneaae*. — The  ruling  in  the 
fifth  headnote  was  cited  and  distinguished  in  Reyn- 
olds V.  Kailroad  Co.,  92  Va.  405;  Danville  Bank  v. 
Waddill,   31    Gratt.    483. 


O.  George  and  the  said  Caroline  in  the  city 
of  Philadelphia  on  the  21st  day  of  April,  1869. 

The  claim  was  disputed  by  Dr.  Miles  George, 
a  half-brother,  and  others,  descendants  of  an- 
other half-brother,  and  half-sister  of  the  de- 
cedent, who  denied  that  any  such  marriage 
had  ever  taken  place,  or  if  it  had,  that  it  con- 
ferred any  title  under  the  laws  of  Virginia, 
to  the  real  estate  of  the  decedent  in  Virginia, 
and  they  claimed  to  be  the  only  heirs  at  law 
and  distributees  of  the  decedent. 

John  M.  Pilcher,  a  tenant  of  William  O. 
George  at  the  time  of  his  death,  was  indebted 
for  rents,  some  of  which  were  due  at  the 
death  of  said  decedent,  some  fell  due  after 
his  death,  and  another  portion  was  payable 
at  a  future  day.  To  recover  the  rents  in 
arrear,  Lee  George,  who  had  become  the  ad- 
ministrator of  the  personal  estate  of  the  de- 
cedent, sued  out  a  distress  warrant  against 
Pilcher  and  levied  it  on  his  goods  and  chat- 
tels; and  thereupon  Pilcher  filed  his  bill  in 
the  circuit  court  of  the  city  of  Richmond 
against  the  rival  claimants  of  the  estate  of 
William  O.  George,  praying  that  they  might 
be  required  to  interplead  and  have  their  claims 
settled  by  the  court,  and  oflFering  to  abide  the 
judgment  of  the  court  touching  the  rent  ow- 
ing by  him;  he  further  prayed  an  injunction 
to  stay  all  further  proceedings  on  the  distress 
warrant. 

The  injunction  was  granted,  and  an  order 
made  directing  the  parties  to  interplead  and 

assert  their  respective  claims. 
302  *Caroline  George,  Lee  George,  and 
Willamin  and  wife  at  once  filed  their 
answers  to  the  plaintiff's  bill,  asserting  their 
claim,  which  has  been  before  stated,  and  at  the 
same  time  filed  a  petition  for  the  removal  of 
the  cause  into  the  circuit  court  of  the  United 
States.  The  motion  for  removal  was  resisted 
by  the  other  defendants,  and  was  overruled. 
The  other  defendants  did  not  file  their  answer 
until  the  11th  day  of  November,  1873,  after 
all  the  depositions  had  been  taken  in  the  case. 

In  their  answer  they  set  up  the  claim  on 
their  part  before  stated,  and  controverted  the 
claim  of  the  other  defendants.  Whereupon 
the  court  directed  the  parties,  the  said  Caro- 
line George  and  the  other  Pennsylvania  claim- 
ants, as  plaintiffs  on  the  one  side,  and  the 
other  parties  as  defendants  on  the  other  side, 
to  proceed  to  trial  before  a  jury  on 
the  following  issue:  "Whether  the  cere- 
mony of  marriage  was  duly  solemnized  be- 
tween the  said  William  O.  George  and  the 
said  Caroline,  in  the  city  of  Philadelphia,  in 
the  state  of  Pennsylvania,  on  the  21st  day  of 
April   1869."  • 

The  trial  was  had  as  ordered,  and  resulted 
in  a  verdict  for  the  defendants  in  the  issue. 
The  plaintiffs  moved  to  set  aside  the  verdict, 
upon  the  ground  that  it  was  contrary  to  the 
evidence;  which  motion  was  overruled;  and 
they  excepted.  Other  bills  of  exceptions  were 
taken  to  rulings  of  the  court  in  the  progress 
of  the  trial,  which  will  be  noticed  fur- 
ther on. 

The  chancellor  entered  a  decree  approvmg 
the  verdict  of  the  jury,  and,  adjudging  that 
the  alleged  marriage  4j4(MV^^^  P^^^^  *  ^^* 
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Miles  George  and  other  defendants  in 
the  issue  were  the  lawful  heirs  of  Wil- 
liam O.  George,  deceased,  and  ordered 
payment  of  the  rents  to  them.  An  ap- 
808  peal  from  this  decree,  allowed  ♦to  Caro- 
line George  and  the  other  plaintiffs  in 
this  issue,  brings  the  case  here  for  review. 

The  first  error  assigned  is  the  refusal  of 
the  court  below  to  order  the  removal  of  the 
cause  into  the  circuit  court  of  the  United 
States. 

The  petition  for  removal  was  filed  under 
the  second  section  of  the  act  of  congress  ap- 
proved March  2,  1867.  14  Stat,  at  Large  558. 
An  affidavit  was  filed  according  to  the  provi- 
sions of  said  act.  The  petition  recited  the  af- 
fidavit, stated  the  cause  relied  upon  for  the 
removal,  and  was  otherwise  regular. 

The  record  shows,  that  some  of  the  defend- 
ants not  uniting  in  the  petition  were  also  non- 
residents. 

On  motions  for  removal  of  two  causes  made 
in  this  court  at  the  August  term  1872,  it  was 
held,  that  where  there  are  several  plaintiffs 
in  a  suit  in  a  state  court,  some  of  whom  re- 
side in  the  state  and  some  out  of  it,  and  all 
of  the  defendants  reside  in  the  state,  the  non- 
resident plaintiffs  are  not  entitled  to  have  the 
suit  removed  into  the  United  States  court 
under  the  act  aforesaid.  Beery  &  als.  v.  Irick 
&  als.  and  Newton's  ex*or  v.  Bushong  &  als., 
22  Gratt  484. 

Afterwards^  at  the  October  term  1873  of  the 
supreme  court  of  the  United  States,  in  a  case 
which  was  the  converse  of  the  case  in  22 
Gratt  supra,  that  court  held,  that  where  the 
plaintiff  and  one  of  the  defendants  in  a  suit 
were  residents  of  the  state  in  which  the  suit 
was  brought,  and  the  other  two  defendants 
were  non-residents,  the  non-resident  defend- 
ants were  not  entitled  to  have  the  case  re- 
moved under  said  act.  Case  of  Sewing  Ma- 
chine Companies,  18  Wall.  U.  S.  R.  553. 

Mr.  Justice  Clifford,  in  the  conclusion 
of  the  opinion  of  the  court  delivered  by 
him,  says:  '^Either  the  non-resident  plain- 
tiff or  non-resident  defendant  may 
304  *remove  the  cause  under  the  last  named 
act  (act  of  1867),  provided  all  the  plain- 
tiffs or  all  the  defendants  join  in  the  petition, 
and  all  the  parties  petitioning  are  non-resi- 
dents, as  required  under  the  judiciary  act; 
but  it  is  a  great  mistake  to  suppose  tliat  any 
such  right  is  conferred  by  that  act  where  one 
or  more  of  the  plaintiffs  or  one  or  more  of 
the  petitioning  defendants  are  citizens  of 
the  state  wherein  the  suit  is  pending, 
as  the  act  is  destitute  of  any  language  which 
can  be  properly  construed  to  confer  any 
such  right  unless  all  the  plaintiffs  or  all  the 
defendants  are  non-residents  and  join  in  the 
petition." 

This  would  seem  to  be  conclusive  against 
the  petitioners  in  the  case  before  us.  The 
plaintiff,  Pilcher,  is  a  resident  of  this  state, 
and  all  of  the  defendants  are  not  non-resi- 
dents, and  all  did  not  join  in  the  petition. 

But  it  was  argued  at  the  bar  on  behalf  of 
the  petitioners  (the  appellants  here),  that 
while  the  suit  is  in  the  name  of  Pilcher  as 
plaintiflF,  against  all  the  other  parties  as  de- 
fendants, yet   Pilcher  is  a  nominal  plaintiff; 


and  that  the  suit  is  really  and  substantially 
a  controversy  between  the  petitioners  on  the 
one  side,  all  of  whom  are  non-residents,  and 
the  other  defendants  on  the  other  side;  and 
the  case  must  be  considered  as  if  it  were  a 
suit  by  the  petitioners  against  the  other  de- 
fendants, or  vice  versa;  and  that  if  it  docs 
not  come  within  the  latter,  it  is  at  least  with- 
in the  spirit  of  the  act  of  1867. 

This  argument  is  plausible,  but  not  sound. 
It  is  true  that  in  a  bill  of  interpleader  proper 
the  plaintiff  claims  nothing  adversely  to  the 
defendants,  and  admitting  that  he  owes  a 
debt,  or  duty,  or  other  thing,  which  is  claimed 
from  him  by  two  or  more  persons  by  different 
or  separate  interests,  and  that  he  is  ready  to 
render  it,  but  not  knowing  which  of  the 
805  claimants  has  ♦the  better  right,  to  save 
himself  from  injury  he  prays  that  the 
claimants  may  be  required  to  interplead  and 
state  their  claims,  and  that  the  court  may 
adjudge  to  whom  the  debt,  duty,  or  other 
thing,  belongs.    Story's  Eq.  Plead.,  §  291. 

When  the  case  is  matured,  if  the  defendants 
do  not  deny  the  statements  of  the  bill,  the  or- 
dinary decree  is,  that  the  defendants  do  in- 
terplead; and  the  plaintiff  withdraws  from  the 
suit.    Story's  Eq.  Plead.,  §  297. 

But  he  cannot  "withdraw  from  the  suit," 
we  apprehend,  until  he  has  fully  rendered  the 
debt,  duty,  or  other  thing,  required  of  him. 
Pilcher  was  ordered,  by  the  decree  directing 
the  interpleader,  to  deposit  in  bank  the  amount 
of  rents  then  due,  and  afterwards  **from 
time  to  time"  to  deposit  the  accruing  rents 
when  due;  and  the  like  order  was  made 
as  to  other  tenants.  So  that  when  the  peti- 
tion for  removal  was  filed,  Pilcher  was  still 
a  necessary  party  to  the  suit,  and  continued 
to  be  so;  and  it  does  not  appear  that  any 
order  was  ever  made  allowing  his  withdrawal 
from  the  suit. 

But,  even  if  it  be  conceded,  that  he  was  a 
mere  formal  party  to  the  cause  and  his  pres- 
ence not  necessary  for  the  determination  of 
the  controversy  between  the  defendants,  and 
that  this  controversy  between  the  defendants 
was  substantially  a  suit  between  them  within 
the  meaning  of  the  act  of  congress,  still  it 
would  not  be  a  case  for  removal  under  the 
act.  For  although  the  appellants,  treating  tliem 
either  as  plaintiffs  or  defendants  in  the  con- 
troversy, were  all  non-residents  and  all  united 
in  the  petition,  yet  all  of  the  opposing  parties 
were  not  residents  of  the  state  of  Virginia. 
To  authorize  a  removal  under  the  act,  as  we 
understand  it,  all  of  the  petitioning  parties 
must  be  non-residents  and  all  of  the  other 
parties  must  be  residents  of  the  state  in  which 
the  suit  is  brought.  See  18  Wall.,  supra, 
30B  *and  especially  what  Mr.  Justice  Clif- 
ford says  on  page  585. 

It  was  further  argued  by  the  counsel  for  the 
appellants,  that  although  the  petition  was 
framed  under  the  act  of  1867,  it  states  a  case 
which  would  authorize  a  removal  under  the 
act  of  July  27,  1866.  The  last  named  act  ap- 
plies to  a  suit  by  a  citizen  of  the  state,  in 
which  the  suit  is  brought  against  defendants, 
some  one  or  more  of  whom  are  residents  of 
the  said  state,  and  the  other  non-residents; 
and  it  allows  a  remo^||^<m  ^he  petition  of  the 
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non-resident  defendant  or  defendants  as 
to  him  or  them,  "if  the  suit  is  one  in  which 
there  can  be  a  final  determination  of  the 
controversy,  as  far  as  it  concerns  him  (or 
them),  without  the  presence  of  the  other  de- 
fendants as  parties  in  the  cause;"  and  it  is 
expressly  provided,  that  "such  removal  of  the 
cause,  as  against  the  defendant  petitioning 
therefor,  into  the  United  States  court,  shall 
not  be  deemed  to  prejudice  or  take  away  the 
right  of  the  plaintiff  to  proceed  at  the  same 
time  with  the  suit  in  the  state  court  as  agamst 
the  other  defendants,  if  he  shall  desire  to  do 
so." 

If  Pilcher  is  to  be  regarded  as  a  plaintiff, 
and  all  the  other  parties  as  defendants,  within 
the  purview  of  this  act,  the  appellants  were 
not  entitled  to  a  removal  of  the  cause  for  two 
reasons:  1.  The  controversy,  so  far  as  it 
concerns  the  appellants,  could  not  be  finally 
determined  in  the  Federal  court  without  the 
presence  of  the  other  defendants  as  parties  in 
the  cause.  In  fact,  there  is  no  real  contro- 
versy between  Pilcher  (the  plaintiff)  and  the 
appellants.  The  only  controversy  is  between  the 
appellants  and  the  other  defendants.  Each 
party  is  asserting  his  own  claim,  and  each 
contesting  the  claim  of  the  other,  and  in  such 
a  controversy  the  claim  of  neither  can  be 
807  finally  adjudicated  in  the  suit  ♦without 
the  presence  of  the  other  as  a  party  in 
the  cause.  Moreover,  if  the  suit  should 
be  removed  as  to  the  appellants,  and 
the  Federal  Court  should  render  a  final 
decree  in  their  favor,  the  chancery  court  of 
Richmond  might  at  the  same  time  proceed 
with  the  cause  as  to  the  remaining  defend- 
ants, and  render  a  final  decree  in  their  favor; 
and  thus  we  should  have  the  anomaly  of  a 
final  decree  in  the  same  suit  in  favor  of  each 
of  the  opposing  claimants  to  the  same  estate. 
2.  The  act  confers  the  right  of  removal  on 
the  non-resident  defendants  only,  and  a//  who 
are  non-resident  must  unite  in  the  petition  for 
removal.  Some  of  the  non-residents  in  this 
case  did  not  unite  in  the  petition. 

If,  on  the  other  hand,  Pilcher  is  not  to  be 
considered  as  a  plaintiff,  within  the  meaning 
of  the  act,  and  the  controversy  between  the 
defendants  is  to  be  regarded  as  a  suit  between 
them,  then  as  defendants  only  can  have 
a  cause  removed  under  this  act,  we  must  re- 
gard the  appellants  as  defendants,  and  the 
other  parties  as  plaintiffs.  If  so  regarded, 
then  plainly  there  would  be  no  right 
of  removal,  because  the  appellants  would 
be  the  only  defendants,  whereas  the  act 
provides  for  removal  in  suits  where  some  of 
the  defendants  are  residents  of  the  state  in 
which  the  suit  is  brought,  and  others  are  non- 
residents. 

It  appears  clear  to  us,  therefore,  that  in  no 
aspect  of  the  case,  were  the  appellants  enti- 
tled either  under  the  act  of  1866  or  under  the 
act  of  1867,  to  a  removal  of  the  cause  into  the 
circuit  court  of  the  United  States,  and  that 
the  prayer  of  their  petition  was  properly  de- 
nied. . 

Wc  proceed  to  consider  the  several  objec- 
tions presented  by  the  bills  of  exceptions 
taken  to  the  rulings  of  the  court  on  the  trial 
of  the  issue. 


The  court,  notwithstanding  objection 
808  made  by  the  *plaintiffs,  permitted  the 
defendants  to  read  in  evidence  to  the 
jury  the  deposition  of  Joseph  Mayo,  who  was 
dead  at  the  time  of  the  trial.  The  witness  in 
his  deposition  detailed  a  conversation  which 
was  had  between  himself  and  one  of  the  de- 
fendants .  I,ee  George,  in  the  presence  of 
Constant  C.  Willamin,  (another  of  the 
defendants)^  soon  after  the  death  of  William 
O.  (George,  in  which  conversation  Lee  George 
was  represented  as  having  made  important 
admissions,  touching  the  disputed  marriage, 
which  was  the  only  question  to  be  determined 
by  the  jury  on  the  trial  of  the  issue.  Those 
two  defendants  were  strangers  to  the  witness, 
and  on  cross-examination,  describing  them,  he 
said,  "They  were  not  black  negroes.  I 
think  the  brother-in-law  had  the  lightest  skin 
of  the  two.  I  think  they  were  not  bright 
mulattoes,  but  dark  mulattoes."  It  was 
proved  by  other  witnesses,  that  the  brother- 
in-law  spoken  of  (Willamin)  was  a  white 
man,  and  that  Lee  George  was  so  bright  that 
he  could  hardly  be  distinguished  from  a  white 
man.  It  was  further  proved  that  about  the 
time  at  which  Mayo  says  he  had  the 
interview  with  the  two  men,  Lee  Ckorge 
and  Willamin  were  both  in  Richmond  inquir- 
ing for  Mayo.  The  reading  of  the  deposition 
as  evidence  was  objected  to  because  the  wit- 
ness did  not  sufficiently  identify  the  parties 
whose  admissions  were  sought  to  be  proved  by 
him.  We  think  the  deposition  was  prop- 
erly admitted.  The  evidence  of  identity  was 
prima  facie  sufficient  to  authorize  the  depo- 
sition to  go  to  the  jury.  1  Greenleaf  on  Ev. 
§  575  and  notes,  and  cases  cited  by  counsel 
for  appellees.  Reynolds  v.  Staines,  &c.,  2 
Carr  and  Kirwan  745,  61  Eng.  C.  L.  744; 
Hamber  v.  Roberts,  7  Man.  G.  and  S.  861,  62 
Eng.  C.  L. ;  Collier  v.  Nokes,  S-c,  2  Carr  and 
Kirwan,  1012,  62  Eng.  C.  L.  1011. 

As  it  is  more  convenient  we  will  dis- 
309    pose  of  the  *question  raised  by  the  third 
bill  of  exceptions  taken  by  the  appellants 
before  noticing  the  second. 

The  question  will  be  more  fully  presented 
and  better  understood  by  copying  the  bill 
which  is  in  these  words: 

Be  it  remembered,  upon  the  trial  of  this 
cause,  after  plaintiffs  and  defendants  had 
closed  their  evidence,  and  C.  White,  Esq., 
(one  of  the  counsel  for  the  plaintiffs)  was 
proceeding  to  address  the  jury,  and  was  argu- 
ing that  by  a  proper  construction  of  Byrd 
George's  will,  his  son  (W.  O.  George)  could 
not  have  disposed  of  the  property  by  his  will, 
being  unmarried,  here  the  counsel  for  the 
defence  asked  leave  to  introduce  in  evidence 
three  deeds,  viz:  W.  O.  (^orge  to  W.  P. 
Cioodman,  dated  December  15th,  1862;  the 
same  to  A.  P.  Rowe,  dated  June  6th,  1863; 
and  the  same  to  Henry  White,  dated  June 
13th,  1862.  The  plaintiffs  objected.,  but  the 
court  admitted  the  deeds  after  said  White 
and  Holladay  had  spoken  (the  ^ deeds  were 
made  a  part  of  the  record),  with  the  declara- 
tion that  the  said  counsel  who  had  spoken 
might,  if  they  thought  proper,  comment  on  the 
said  deeds,  inasmuch  also  as  the  purpose  for 
which  the  will  of  Byrd  (korge  was  introduced 


105 


28  GRATT. 


Virginia  Reports,  Annotated. 


310,  811,  818,  81S 


was  not  disclosed  until  the  argument  began; 
to  which  opinion  of  the  court  the  plaintiffs 
excepted,  and  prayed  that  this  their  bill  of  ex- 
ceptions may  be  signed,  sealed  and  enrolled. 
Which  is  accordingly  done. 

The  deeds  referred  to  in  the  bill  of  excep- 
tions purported  to  convey  in  fee  to  the 
grantees  lands  devised  by  the  will  of  Byrd 
George  to  his  son  Wm.  O.  George,  and  al- 
though the  object  for  which  they  were  of- 
fered as  evidence  does  not  distinctly  appear 
by  the  bill,  yet  it  sufficiently  appears  that 
310  they  tended  to  show  that  the  ♦construc- 
tion put  upon  the  will  by  the  plaintiffs' 
counsel  was  not  the  construction  given  to  it 
by  William  O.  George;  and  the  deeds  were 
therefore  competent  evidence  to  rebut  the  in- 
ference drawn  by  the  counsel  from  their  con- 
struction of  the  will.  It  would  seem  that  the 
objection  was  rather  to  the  time  of  the  intro- 
duction of  the  evidence  than  to  its  compe- 
tency. On  trials  before  a  jury,  when  the  evi- 
dence has  been  closed  on  both  sides  and  the 
argument  of  the  cause  has  commenced,  as  a 
general  rule,  no  further  evidence  should  be 
received  from  either  party;  but  the  judge 
presiding  at  the  trial,  in  the  exercise  of  a 
sound  discretion,  may  relax  the  rule  under 
peculiar  circumstances,  and  receive  additional 
evidence,  if  the  nature  of  the  case  and  the 
ends  of  justice  require  it.  But  if  the  intro- 
duction of  such  additional  evidence  takes  the 
adverse  party  by  surprise,  he  should  be  al- 
lowed time  and  opportunity,  if  desired,  to 
meet  it  with  further  evidence  on  his  side. 
Commonwealth  v.  Ricketson,  5  Mete.  (Mass.) 
428-9 ;  Taylor  Src.  v.  Shemwell,  4  B.  Monr.  R. 
575;  Fleck  &c.  v.  Hollenkemp,  13  B.  Monr.  R. 
219;  Larman  v.  Huey's  heirs,  Id.  436;  Mc- 
Dowell's ex' or  V.  Crawford,  11  Gratt.  377, 
408-9. 

It  does  not  appear  that  the  introduction  of 
the  deeds  in  this  case  took  the  plaintiffs  in 
the  issue  by  surprise,  or  that  their  rights  were 
at  all  prejudiced  thereby.  They  did  not  claim 
that  the  admission  of  the  deeds  rendered  any 
further  evidence  on  their  part  necessary,  or 
that  they  had  any  such  to  offer,  nor  did  they 
ask  for  any  delay,  or  postponement  of  the  ar- 
gument, or  of  the  trial,  on  account  of  the 
introduction  of  the  deeds. 

We  think  the  court  committed  no  error  in 
permitting  the  deeds  to  go  in  evidence  to  the 
jury. 

In  the  course  of  the  trial,  after  the 
311  plaintiffs  in  issue  *had  read  to  the  jury 
the  depositions  of  Charles  Mink  and 
others,  and,  amongst  other  exhibits  accom- 
panying the  depositions,  the  certificate  of 
marriage  of  William  O.  George  and  Caroline 
Jackson,  and  there  rested  their  case,  and  the 
defendants  had  introduced  sundry  witnesses 
who  testified  in  their  behalf,  and  the  plain- 
tiffs had  closed  with  their  rebutting  evidence, 
they  (the  plaintiffs)  offered  to  read  to  the 
jury  the  depositions  of  eighteen  witnesses,  to 
prove  that  the  said  Charles  Mink  (whose  dep- 
osition had  been  read  by  the  plaintiffs  in  evi- 
dence to  the  jury)  "was  a  man  of  good  char- 
acter for  truth  and  veracity,  and  a  man  of  the 
strictest  integrity."  To  the  introduction  of 
these  depositions  as  to  the  character  of  Mink, 


the  defendants  objected,  the  objection  was 
sustained,  the  depositions  were  excluded;  and 
the  plaintiffs  excepted.  Were  the  depositions 
properly  excluded, 'is  the  question  for  us  to  de- 
termine, and  the  one  mostly  argued  at  the  bar. 

A  witness  may  be  impeached  in  many  ways. 
"The  credit  of  a  witness  may  be  impeached," 
says  Mr.  Starkie,  "either  by  cross-examina- 
tion, subject  to  the  rules  already  mentioned, 
or  by  general  evidence  affecting  his  credit, 
or  by  evidence  that  he  has  before  done  or 
said  that  which  is  inconsistent  with  his  evi- 
dence on  the  trial ;  or  lastly,  by  contrary  evi- 
dence as  to  the  facts  themselves."  3  Starkie 
on  Ev.  (Metcalfs  ed.),  side  page  1753.  See 
also  1  Greenleaf's  Ev.,  §§  461,  462;  Phillips' 
Ev.,  pp.  291,  293. 

When  a  witness  is  thus  impeached,  the  party 
calling  him  has  the  right  to  sustain  him,  and 
for  that  purpose  it  would  seem  but  just  and 
reasonable  that  he  should  be  allowed  to  intro- 
duce evidence  of  the  general  reputation  of 
the  witness  for  truth. 

All  the  authorities  concur,  that  such  cor- 
roborating evidence  is  admissible  where 

312  the  character  of  the  witness  *is  attached 
by   direct   evidence;    but   there   is   much 

conflict  among  them  as  to  its  admissibility 
where  the  attack  is  made  in  any  other  mode. 
The  rule  is  laid  down  by  the  elementao 
writers  in  general  terms  thus:  A  party  can- 
not bring  evidence  to  confirm  the  character 
of  a  witness  before  the  credit  of  that  witness 
has  been  impeached,  either  upon  cross-ex- 
amination or  by  the  testimony  of  other  wit- 
nesses; but  if  the  character  of  a  witness  has 
been  impeached,  although  upon  cross-exam- 
ination only,  evidence  on  the  other  side  may 
be  given  to  support  the  character  of  the  wit- 
ness by  general  evidence  of  good  conduct  1 
Starkie  Ev.,  Metcalfs  edi.,  side  page  148,  If 
the  character  of  any  witness  for  credibility  be 
impeached,  either  by  direct  evidence  or  upon 
cross-examination,  his  testimony  may  be  sup- 
ported by  general  evidence  that  his  character 
is  such  that  he  is  worthy  of  credit  Roscoc 
Crim.  Ev.,  95. 

In  answer  to  the  evidence  of  contradictory 
statements,  and  for  the  purpose  of  corrobo- 
rating the  testimony  of  the  w^itness  whose 
veracity  has  been  thus  impeached,  it  seems 
reasonable  to  be  allowed  to  show  that  he  is  a 
man  of  the  strictest  integrity  and  of  scrupu- 
lous regard  to  truth.  1  Phillips  on  Ev.,  306. 
307. 

See  1  Greenleaf's  Ev.,  §  469  and  notes  (Red- 
field's  edition). 

Many  of  the  decisions  in  the  American 
states  hold,  that  the  evidence  is  admissible 
only  when  the  general  character  of  the  wit- 
ness, or  his  character  for  truth,  is  assailed  by 
direct  evidence  as  to  such  character,  or  by 
proof  on  cross-examination  of  extrinsic  facts 
going  to  general  character;  and  that  it  can- 
not be  received  to  sustain  a  witness  on  ac- 
count of  inconsistencies  in  his  own  state- 
ments on  cross-examination,  or  on  account 
of  statements  proved  to  have  been  made  by 
him  out  of  court  contradictory  of  statc- 

313  ments    made   by   him   ♦in    court   or   on 
account  of  proof  by  other  witnesses  of 

material    facts    irreconcilable    with    the   facts 
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proved  by  the  witness,  although  such  proof 
may  impute  fraud  or  falsehood  to  the  witness. 
People  V.  Hulse,  2  Hill's  R.  309;  People  v. 
Gay,  3  Selden's  R.  378;  Russell  v.  Cojgin,  8 
Pick.  R.  143;  Rogers  v.  Moore,  10  Conn.  R. 
13;  Broivn  v.  Mooers,  6  Gray's  R.  451;  i/^y- 
wood  V.  Reed,  4  Gray's  R.  574;  Atwood  &c., 
V.  Dearborn,  1  Allen's  R.  483;  Boardman  v. 
Woodman,  47  New  H.  120;  9  Watt's  Penn. 
124;  /r<rrte  v.  May,  21  Penn.  St.  R.  274. 

Other  state  authorities,  however,  lay  down 
a  much  more  liberal  rule.  In  the  case  of 
Paine  and  others  v.  Tilden  and  others,  20 
Verm.  R.  554,  Judge  Redfieu)  says:  "It  is 
now  well  settled,  that  whenever  the  character 
of  a  witness  for  truth  is  attacked  in  any  way, 
it  is  competent  for  the  party  calling  him  to 
give  general  evidence  in  support  of  the  good 
character  of  the  witness.  And  we  do  not 
think  it  important  whether  the  character  of 
the  witness  is  attacked  by  showing  that  he 
has  given  contradictory  accounts  of  the  mat- 
ter out  of  court,  and  different  from  that  sworn 
to,  or  by  cross-examination,  or  by  general 
evidence  of  want  of  character  for  truth." 
State  V.  Rowe,  12  Verm.  R  93 ;  Sweet  v.  Sher- 
man, 21  Verm.  R.  24,  accord. 

In  Tennessee,  in  a  case  in  which  a  witness 
had  been  subjected  to  a  severe  cross-examina- 
tion, with  a  view  to  impair  his  credit,  and 
general  evidence  of  character  had  been  offered 
to  sustain  him,  which  was  objected  to. 
Green,  J.,  in  delivering  the  opinion  of  the 
supreme  court,  said:  "The  record  shows  that 
Hamilton  was  subjected  to  a  searching 
cross-examination  by  defendants'  counsel,  in 
which  many  questions  were  asked  as  to  the 
situation  of  the  building,  his  motives  for  be- 
ing in  the  place  where  he  witnessed  the 
814  fact^,  to  which  he  *deposed,  &c.,  all  go- 
ing strongly  to  evince  that  no  credit 
was  given  to  his  statements,  and  tending  to 
make  that  impression  on  the  jury.  A 
witness  may  be  impeached  by  proving 
that  he  is  not  worthy  of  credit,  or  that  the 
facts  to  which  he  desposes  are  not  true,  or 
by  cross-examination,  in  which  he  may  be 
involved  in  inconsistencies.  3  Starkie  1753, 
7,  8.  In  this  case,  the  cross-examination  was 
of  a  character  from  which  the  counsel  man- 
ifestly intended  to  argue  that  the  witness  had 
sworn  falsely."  Richmond  v.  Richmond,  10 
Yerg.  R.  343. 

In  a  case  in  Alabama,  where  evidence  was 
adduced  to  contradict  a  witness  on  an  imma- 
terial point,  the  party  who  called  him  was  al- 
lowed to  introduce  witnesses  to  sustain  his 
general  character,  although  the  opposite  party 
disclaimed  any  intention  of  discrediting  him. 
Newton  v.  Jackson,  23  Alab.  R.  335. 

And  in  North  Carolina,  in  a  case  decided 
in  1869  by  the  supreme  court  of  that  state, 
it  was  held  competent  to  sustain  a  witness  by 
evidence  of  character,  where  it  was  sought  to 
impeach  him  by  the  very  question  put  to  him. 
State  V.  Cherry,  63  North  Car.  R.  493. 

The  most  recent  case  coming  under  our 
notice,  in  which  this  question  was  considered, 
is  one  decided  by  the  court  of  appeals  of 
Maryland  at  the  April  term  1873. 

Judge  Robinson,  delivering  the  opinion  of 
the   court,  said:    "Mere  contradiction  among 


witnesses  furnishes  no  ground,  as  a  general 
rule,  for  admitting  general  evidence  as  to  their 
character;  though  if  fraud  or  other  improper 
conduct  be  imputed  to  any  of  them,  such  evi-- 
dence  will  be  received.  Annesley  w.  Arglosia, 
17  How.  St.  Trials,  1348.  The  credit  of  a 
witness,  however,  may  be  impeached  by  evi- 
dence assailing  his  character  for  veracity ; 
815  or  by  proof  of  contradictory  *statments 
in  regard  to  the  material  facts;  or  by 
disproving  by  other  witnesses  material  facts 
stated  by  him  in  his  direct  or  cross-examina- 
tion. Here  the  purpose  of  the  state  was  to 
discredit  the  witness  Harrison,  by  disproving 
material  facts  testified  to  by  him,  and  it  was 
competent,  therefore,  for  the  prisoner  to  sus- 
tain the  witness  by  proof  of  his  general  char- 
acter for  veracity."  Davis  v.  Slate,  38  Mar. 
R.  15. 

We  are  not  aware  that  the  prescise  ques- 
tion passed  upon  by  these  decisions,  has  ever 
come  before  this  court  for  determination 
until  now,  and  in  the  conflict  of  authorities 
in  other  states,  we  are  called  upon  to  declare 
the  true  rule  in  Virginia;  and  we  are  of 
opinion,  that  whenever  the  character  of  a 
witness  for  truth  is  attacked  either  by  direct 
evidence  of  want  of  truth,  or  by  cross-ex- 
amination, or  by  proof  of  contradictory  state- 
ments in  regard  to  the  material  facts,  or  by 
disproving  by  other  witnesses  material  facts 
stated  by  him  in  his  examination;  or,  in 
general,  whenever  his  character  for  truth  is 
impeached  in  any  way  known  to  the  law,  the 
party  calling  him  may  sustain  him  by  evi- 
dence of  his  general  reputation  for  truth. 
The  rule  as  we  declare  it,  has,  we  believe, 
been  generally  regarded  as  the  true  rule  by 
the  bench  and  the  bar  in  this  state,  and  has 
been  generally  followed  in  the  practice. 

We  proceed  to  inquire  whether  under  this 
rule  the  character  of  the  witness  Charles 
Mink  was  impeached  in  any  way  in  the  pro- 
ceedings in  the  court  below,  so  as  to  make  it 
proper  to  let  in  the  evidence  of  good  char- 
acter which  was  offered  to  sustain  him  and 
which  was  excluded.  No  direct  evidence  of 
character  was  given  with  a  view  to  impeach 
him,  nor  were  any  contradictory  statements 
made  by  him  proved.    If  he  was  impeached  at 

all,  it  was  in  some  other  way. 
316  ♦The  only  question  presented  by  the 
issue  and  to  be  determined  by  the  jury, 
was,  whether  or  not  a  marriage  between 
William  O.  George  and  Carolina  Jackson  had 
been  duly  solemnized  in  the  city  of  Philadel- 
phia on  the  21st  day  of  April  1869.  The 
main  witness  relied  on  by  the  plaintiffs  in 
the  issue  to  prove  the  marriage,  was  Charles 
Mink,  an  alderman  of  said  city.  In  his  ex- 
amination in  chief,  he  testifies  that  as  alder- 
man he  solemnized  the  marriage  between 
William  O.  George  and  Caroline  Jack- 
son, in  the  city  of  Philadelphia,  on  the 
21st  day  of  April  1869,  and  on  the  same  day 
and  after  the  marriage,  he  made  out  a  cer- 
tificate of  the  marriage,  signed  it  in  his 
official  character,  caused  it  to  be  attested  by 
a  witness,  John  Garrigan,  or  Gogran,  and 
delivered  it  to  the  said  Caroline,  and  the 
certificate,  which  is  a  part  of  the  record, 
being  produced,   he   identified   is  as   the   one 
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made  out  and  signed  by  him  on  the  21st  day 
of  April  1869;  and  that  he  afterwards  made 
return  of  the  marriage  to  the  proper  office  in 
the  city  of  Philadelphia.  It  was  proved  by 
other  witnesses,  and  not  doubted,  that  accord- 
ing to*  the  laws  of  Pennsylvania,  aldermen 
are  vested  with  the  power  to  solemnize  mar- 
riages in  that  state.  Now  if  this  testimony  of 
alderman  Mink  is  true,  the  marriage  was  fully 
proved,  and  hence  all  the  evidence  adduced 
by  the  defendants  was  to  prove  that  it  was 
not  true. 

The  witness  was  subjected  to  the  most 
searching  cross-examination,  and  no  man  can 
read  it  without  being  satisfied  that  the 
main  object  and  purpose  of  it  was  to  impeach 
the  credibility  of  the  witness.  This  design  is 
patent  from  the  character  and  form  of  the 
questions  put  to  him,  and  from  the  whole 
course  of  the  examination.  He  was  particu- 
larly interrogated  as  to  the  time  and 
place    of     the     marriage,    the     number, 

817  ♦names  and   description  of  the  persons 
present  at  the  ceremony.    He  was  asked 

if  he  kept  any  record  in  a  book  of  the  mar- 
riages celebrated  by  him,  and  if  so,  to  pro- 
duce the  book.  The  witness  having  re- 
plied that  he  had  kept  such  a  book,  but  when 
he  went  out  of  office  he  gave  all  his  records 
to  his  constable  to  be  sold  for  old  paper,  and 
therefore  he  could  not  produce  the  book;  he 
was  then  asked  who  that  constable  was,  and 
if  he  did  not  know  before  he  went  out  of 
office  that  there  was  some  dispute  about  the 
marriage?  The  witness  answered  that  he 
did  know  it.  He  was  then  asked  why  he  did 
not  preserve  the  marriage  book.  He  was 
further  interrogated  as  to  the  number  of 
marriages  recorded  in  that  book,  the  names  of 
the  parties  married,  and  the  times  at 
which  the  entries  were  made,  how  many 
before  and  how  many  after  the  entry  of  the 
marriage  of  William  O.  George  and  Caroline 
Jackson?  The  witness  having  testified  that 
besides  Gogran  there  was  a  colored  man  pres- 
ent at  the  marriage;  he  was  asked  why 
he  did  not  make  this  colored  man  a  witness 
to  the  ceremony  as  well  as  Gogran  or  Gar- 
ragon,  and  whether  he  had  ever  on  any  pre- 
vious marriage  occasion  put  the  name  of  a 
witness  of  the  ceremony  on  his  book? 
Many  other  questions  of  like  character  w^ore 
propounded  on  the  cross-examination,  and  in 
the  course  of  it,  in  the  questions  propounded, 
the  marriage  is  spoken  of  as  the  "alleged 
marriage,"  the  parties  married  as  the  "al- 
leged parties,"  and  the  entry  by  the  witness 
as  the  book  kept  by  him  of  the  marriage  as 
the  "alleged  record,"  &c.  But  we  have  said 
enough  to  show  that  the  intent  and  object 
of  the  cross-examination  was  to  discredit  the 
witness  before  the  tribunal  in  which  the  dep- 
osition was  to  be  read. 

It  was   further  attempted  to   discredit  him 
by  showing  by  another  witness,  George 

818  E.  Chambers,  that  the  *statement  made 
by  him,  Mink,  about  the  refusal  of  the 

registration  officer  to  receive  returns  of  mar- 
riages made  by  him  was  not  true. 

In  fact  all  the  evidence  offered  by  the  de- 
fendants to  disprove  the  marriage,  to  which 
Mink  testified,  went  to  discredit  him.     Such 


of  necessity  was  the  effect  of  the  evidence 
offered  to  show  the  declarations  of  William 
O.  George,  after  the  date  of  the  alleged  mar- 
riage, that  he  had  never  been  married,  and 
evidence  of  the  like  character. 

We  are  clearly  of  opinion  that  the  corrobo- 
rating evidence  offered  by  the  plaintiffs,  and 
which  was  excluded,  should  have  been  re- 
ceived. The  defendants  denied  from  the  be- 
ginning, that  any  marriage  between  William 
O.  George  and  Caroline  Jackson  had 
ever  taken  place,  and  this  denial  of  necessity 
involved  the  character  of  Mink,  by  whom  the 
marriage  was  attempted  to  be  proved.  In- 
deed, after  his  deposition  had  been  taken  and 
filed,  the  defendants  in  their  answer  to  the 
bill,  after  speaking  of  the  marriage,  and  the 
certificate  of  it,  use  this  language:  "And 
upon  investigation  these  defendants  have  dis- 
covered that  the  said  certificate  of  marriage 
was  a  base  fabrication,  concocted  after  the 
death  of  the  said  William  O.  George,  and 
the  discovery  that  he  had  died  intestate,  and 
the  result  of  a  conspiracy  on  the  part  of  the 
said  Caroline  and  her  children  and  Willamin, 
in  which  they  procured  the  help  of  the  said 
alderman,  one  Mink  of  Philadelphia,  to  cheat 
these  defendants  and  Ella  Ferguson,  the  heirs 
of  the  said  William  O.  George,  of  his  estate, 
and  possess  themselves  of  it."  Such  was  the 
charge  in  the  answer,  which,  although  not 
read  in  evidence  to  the  jury,  was  substan- 
tially repeated  by  the  counsel  for  the  defend- 
ants in  the  opening  statement  of  the  case  to 
the  jury;  for  it  appears  by  the  certifi- 
319  cate  of  the  chancellor,  *presiding  at  the 
trial,  that  "in  the  opening  statement  of 
the  case  to  the  jury  the  defendant  counsel 
assailed  the  certificate  of  marriage  of  Wilham 
O.  George  to  Caroline  Jackson  by  •alderman. 
Mink  as  false  and  fraudulent,  and  repeated  it 
throughout. 

The  attempted  disproof  of  the  marriage 
and  of  the  certificate  given  by  Mink  was  a 
charge  upon  the  record  and  before  the  jury 
that  Mink  was  guilty  of  fraud,  conspiracy, 
forgery  and  perjury;  and  if  the  party  calling 
a  witness  who  thus  attempted  to  be  impeached 
cannot  sustain  him  by  evidence  of  good  char- 
acter for  truth,  we  cannot  conceive  of  a 
case  where  such  evidence  would  be  admissible. 
The  certificate;,  of  the  chancellor,  that  "there 
was  no  evidence  impeaching  the  character  of 
the  witness,  alderman  Charles  Mink."  must  be 
understood  as  referring  only  to  direct  evi- 
dence as  to  character. 

It  is  needless  to  say  much  as  to  the  refusal 
of  the  chancellor  to  set  aside  the  verdict  of 
the  jury  and  order  a  new  trial  of  the  issue. 
He  did  not  certify  the  facts,  because  the  evi- 
dence was  conflicting;  and  there  is  no  cer- 
tificate of  the  evidence.  Some  of  the  evidence 
given  is  shown  by  the  bills  of  exceptions  in 
the  case,  from  which  it  also  appears  that 
other  evidence  was  given;  but  what  tliat  evi- 
dence was  does  not  appear.  If  there  had 
been  no  error  in  rejecting  the  corroborating 
evidence  offered  by  the  plaintiffs,  in  the  ab- 
sence of  any  certificate  either  of  the  evidence 
or  of  the  facts  proved  by  it,  there  would  have 
been  no  error  in  the  chancellor's  decree. 
But  for  the  error  committed  in  excluding  the 


108 


28  GRATT. 


Virginia  Reports,  Annotated. 


820,  321,  822 


corroborating  evidence  aforesaid  the  decree 
must  be  reversed  and  annulled,  and  a  new 
trial  of  the  issue  directed. 

The  decree  was  as  follows: 
320  *This  day  came  again  the  parties  by 
their  counsel;  and  the  court,  having  ma- 
turely considered  the  transcript  of  the  record 
of  the  decree  aforesaid  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  on 
the  trial  by  the  jury  of  the  issue  ordered  by 
the  said  chancery  court  of  the  city  of  Rich- 
mond on  the  11th  day  of  November,  1873, 
the  said  court  erred  in  excluding  as  evidence 
from  the  jury  the  deposition  of  Joseph  Clit- 
termary  and  others,  offered  by  the  plaintiffs 
in  the  issue  to  sustain  the  character  of  the 
witness  Charles  Mink,  whose  deposition  had 
been  read  by  said  plaintiffs  in  evidence  to  the 
jury;  and  that  the  whole  of  the  decree  afore- 
said based  upon  the  verdict  of  the  jury  ren- 
dered on  said  trial,  except  such  part  thereof 
as  relates  to  the  appointment  of  the  receiver 
therein  mentioned  and  the  directions  given  to 
such  receiver,  is  erroneous.  It  is  therefore 
adjudged,  ordered  and  decreed,  that  the  said 
decree,  so  far  as  it  is  hereinbefore  declared  to 
be  erroneous,  be  reversed  and  annulled,  and 
that  the  same  be  affirmed  in  all  other  respects ; 
and  that  the  appellees  (except  John  M.  Pil- 
cher)  pay  to  the  appellants  their  costs  by 
th^m  expended  in  the  prosecution  of  their  said 
appeal  here.  And  this  court  proceeding  to 
pronounce  such  decree  as  the  said  chancery 
court  ought  to  have  pronounced,  it  is  further 
pdjudged,  ordered  and  decreed,  that  the  ver- 
dict of  the  jury  rendered  on  the  trial  of  the 
issue  aforesaid  be  set  aside,  and  that  the  par- 
ties in  said  issue  proceed  again  to  the  trial 
thereof  at  the  bar  of  said  court,  and  upon  said 
trial  that  the  said  court  proceed  in  conformity 
with  the  opinion  hereinbefore  expressed. 
Which  is  ordered  to  be  certified  to  the  clerk 
'of  the  said  chancery  court  of  the  city  of 
Richmond. 
Decree  reversed. 
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[26  Am.  Rep.   357.1 
March  Term,   1877.   Richmond. 

1.  Owners  of  W^harven— Obli»atIon«  as  to 
Hidden  Obiitruetlons. — According  to  the  prin- 
ciples of  the  common  law,  the  owner  of  a  wharf 
who  receives  or  is  entitled  to  receive  wharfage  for 
vessels  moored  to  said  wharf,  is  bound  to  use  at 
least  ordinary  care  and  diligence  in  keeping  the 
water  adjacent  to  such  wharf  in  which  vessels  lie 
while  moored  thereto,  free  from  obstructions,  and  is 
liable  for  any  damage  done  to  any  such  vessel  by 
reason  of  the  neglect  of  such  duty;  and  the  same 
principles  apply,  whether  such  owner  be  an  indi- 
vidual, or  a  corporation,  whether  such  corporation 
be   private  or  municipal. 

2.  The  city  of  Petersburg  owns  a  wharf  in  the  Appo- 
mattox river,  for  the  use  of  which  the  city  is 
authorized  to  charge  and  does  charge  wharfage. 
In  October  1872  the  vessel  of  A  not  being  able  to 


get  to  the  wharf  at  which  she  was  to  deliver  her 
loan  on  account  of  an  obstruction  in  the  stream 
by  another  vessel,  drew  up  to  the  city  wharf  and 
moored  to  it,  and  whilst  waiting  there  she  sunk  on 
the  next  low  water,  xrom  a  pile  going  through  her 
bottom.  This  pile  was  oak,  being  about  two  feet 
from  the  wnarf,  in  the  stream  where  a  vessel  at 
the  wharf  would  probably  lie,  and  was  visible  at 
low  water,  though  it  was  some  two  feet  or  more 
above  the  bed  of  the  river,  and  was  firmly  fixed 
there — Held: 

1.  Ol. !it met ion«— Liability  of  Municipal 
Corporation*.* — The  allowing  such  an  ob- 
struction in  the  place  ♦^here  it  was,  was  negli- 
gence; and  the  city  of  Petersburg  being  the 
owner  of  the  wharf,  is  liable  for  the  damages 
occasioned  by  it. 

2.  Same— Same— Deleiratinar  Dnties.— The 
fact  that  the  city  had  appointed  a  port  warden 
whose  duty  it  was  to  attend  to  the  removal  of 
obstructions  in  the  stream,  and  to  attend  to  the 
duties  of  the  city  in  regard  to  the  city  wharf, 
does  not  exempt  the  city  from  liability  for  the 
damages.  The  port  warden  in  this  matter  is  but 
the  agent  of  the  city,  and  the  principal  is  al- 
ways bound  for  the  acts  and  neglects  of  his 
agent.  The  same  rule  which  applies  to  a  private 
principal,  applies  to  a  corporation,  whether  or- 
dinary or  municipal,  and  a  fortiori  to  a  corpora- 
tion  which   can   only   act  by   an   agent. 

322         '*•    Same— Same— Same.— The  fact  that 
it  has  been  made  by  statute  the  duty  of  the 
Lower   Appomattox    company   to    dredge    and    re- 
move  obstructions   from    the    river   at   and  below 
Petersburg,      cannot     relieve  the  city     from  her 
liability.     The  city  is  in  fact  the  company  owning 
all   the   stock   and   appointing   the   officers    of   the 
company.      But    even    if    it    was    an    independent 
organization,    its    obligation    to    perform    a    duty 
which  the  city  is  also  bound  to  perform  on  com- 
mon  law    principles,    would   not    relieve    the   city 
from    its   common    law   liability    for   the   non-per- 
formance  of  such  a   duty. 
4.  Same— Same— Federal   Appropriations. 
— Nor  can  it  make  any  difference  that  the  United 
States  have  made  appropriations  to   the  improve- 
"^ortK^MnnlcIpal  Liability- Wharf  Own- 
ers.— See  the  opinion  in  Terry  v.  City  of  Richmond, 
94    Va.    537,   in   which    the   court   discusses    fully   the 
liability  of  a  municipal  corporation  for  its  torts,  citing 
and  distinguishing  the  principal  case  and  many  other 
Virginia  cases.     As  to  duties  of  wharf  owners,  see  29 
Am.  &   Kng.   Enc.   I^w  86.     In   Mendil   v.  Wheeling, 
28  W.  Va.  250,  the  court  says  that  the  principal  case 
"gives  no  countenance  to  the  claim,  that  a  municipal 
corporation   owning  and  operating  its  waterworks  and 
receiving  'water  rent*  for  water  furnished,  is  respon- 
sible in  damages  to  a  property  owner  for  loss  by  fire 
through   the    failure   of   the   city   authorities    to    keep 
the  water  pipes  in  proper  condition  and   repair."     In 
Ravenswood  v.   Flemings,  22  W.  Va.  69,  the  principal 
case   is   cited  for  the   proposition  that  municipal   cor- 
porations  are    held   to   the   strictest   liability    for   any 
injury    occasioned    by    reason    of   the    bad    repair    of 
wharves   owned    by   the    city.      See    Maia    v.    Eastern 
Hospital,    97    Va.    510,    for   an   Instance    of   the   non- 
liability of  a  public  corporation  for  injury  occasioned 
by    its    negligence   on   the   gn'O^nd   that   the   said   cor- 
poration  acted   exclusively  as  an   agent   of   the  state. 
See  also,  Richmond  v.  Long.  17  Gratt.  37S;    DeVoss 
V.  Richmond,   18  Gratt.   344;    Noble  v.   Richmond,   31 
Gratt.  278;    Orme  v.  Richmond,  79  Va.   89. 
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ment  of  the  navigation  of  the  river,  and  have 
occasionally  dredged  it.  This  does  not  relieve 
the  city  from  its  common  law  liability  in  regard 
to  the  city  wharf. 
5.  Same — Same — Receipt  of  'Wharfage. 
— Nor  does  it  make  any  diiference,  that  in  this 
case  no  wharfage  was  actually  received  by  the 
city,  and  that  it  does  not  usually  charge  wharf- 
age in  cases  where  the  vessel  mooring  at  her 
wharf  is  not  to  be  unloaded  there.  It  is  suffi- 
cient that  the  city  was  entitled  to  charge  wharfage. 

This  is  a  supersedeas  to  a  judgment  of  the 
circuit  court  of  the 'city  of  Petersburg,  ren- 
dered on  the  4th  day  of  June  1873,  in  an  ac- 
tion of  trespass  on  the  case  brought  by  Wil- 
liam Applegarth  against  the  city  of  Peters- 
burg. 

The  declaration  contained  four  counts.  The 
first  was  in  substanee  as  follows :  that  before 
and  at  the  time  of  the  committing  of  the 
grievances,  hereinafter  mentioned,  the  defend- 
ant was  the  owner,  and  was  possessed  of  a 
certain  wharf  for  the  landing,  mooring,  load- 
ing and  unloading  of  vessels  on  the  banks  of 
the  Appomattox  river,  within  the  corporate 
limits  of  the  city  of  Petersburg,  and  known 
as  the  city  wharf,  near  to  which  said  wharf 
there  was  then  a  certain  obstruction,  to  wit: 
a  pile  before  then,  by  the  defendant  carelessly 
and  negligently  placed,  and  then  being  at 
and  upon  the  bottom  of  said  river,  over  which 
pile,  at  certain  states  of  the  tide  of  said 
823  river,  the  vessel  of  the  *plaintiff  here- 
inafter mentioned  would  float,  but  at 
other  states  of  said  tide  said  vessel  would  not 
float,  of  all  of  which  premises  said  defendant 
had  notice  at  and  before  the  time  aforesaid; 
th^t  at  the  time  of  the  committing  of  said 
grievances,  and  while  the  defendant  so  owned 
and  possessed  the  wharf  aforesaid,  the  plain- 
tiff owned  and  possessed  a  certain  vessel 
called  the  North  Carolina,  of  great  value,  to 
wit:  of  the  value  of  $5,000,  then  being  law- 
fully, by  sufferance  and  permission  of  said 
defendant,  at  and  along  side  said  wharf  for 
reward  to  said  defendant  in  that  behalf;  and 
said  defendant  had  the  management  and  con- 
trol of  said  wharf,  and  the  mooring  and  sta- 
tioning of  vessels  at  and  near  the  same,  whilst 
such  vessels  were  at  such  wharf  for  the  pur- 
pose of  using  the  same,  and  said  defendant 
had  the  legal  right  to  charge  and  demand  of 
the  said  plaintiff  wharfage  therefor;  yet  the 
said  defendant,  at  the  place  aforesaid,  and  on 
the  15th  day  of  October  1872,  unskilfully,  neg- 
ligently and  improperly  moored  and  stationed 
said  vessel  of  said  plaintiff  in  that  part  of 
said  river  near  said  wharf  and  over  said  ob- 
struction, to  wit:  over  said  pile,  and  un- 
skilfully, negligently  and  improperly  detained 
said  vessel  for  a  long  and  improper  time  over 
said  pile,  and  until  said  vessel  on  the  day  and 
trear  aforesaid,  upon  the  natural  and  usual 
fall  of  the  tide  in  said  river  came,  fell 
ind  lodged  upon,  and  struck  against,  said  pile 
it  the  bottom  of  said  river,  and  there  re- 
mained and  continued  upon,  and  striking 
igainst,  said  pile  for  a  long  time,  and  thereby 
became,  and  was  greatly  strained,  bulged, 
oroken,  pierced  and  injured,  and  was  sunk; 
in  consequence  and  by  reason  of  which  in- 
juries,  '  '    '  -    --  ^- 


necjcssanly  sustained  great  damage,  to 
wit:  a  loss  of  $1,262.43,  which  said  sum 
he  avers  he  necessarily  expended  in  rais- 
mg  said  vessel  and  her  cargo,  and  in 
824  ♦repairing  said  vessel,  and  the  further 
great  sum,  to  wit:  the  sum  of  $650, 
special  damage  which  said  plaintiff  necessarily 
sustained  by  being  deprived  of  the  use 
and  enjoyment  of  said  vessel,  and  her  ordi- 
nary gams  and  profits  to  said  plaintiff  durii« 
the  time  that  she  was  sunk,  being  raised  and 
repaired. 

The  second,  third  and  fourth  counts  art 
very  nearly  to  the  same  effect  with  the  first, 
and  it  is  unnecessary  to  state  the  particulars 
m  which  they  differ  from  each  other. 

The  plaintiff  having  died  shortly  after  ihc 
institution  of  the  action,  his  death  was  sug- 
gested, and  the  action  was  revived  in  the 
name  of  his  administrator,  George  S.  Ber- 
nard. 


Thereafter  the  defendant  filed  a  demurrer 
to  the  third  and  fourth  counts  of  the  declara- 
tion, in  which  demurrer  the  plaintiff  joined. 
The  court  sustained  the  demurrer  to  the  third 
count,  and  overruled  the  demurrer  to  the 
fourth  count;  and  thereupon  the  defendant 
pleaded  not  guilty  to  each  count  of  the  decla- 
ration, except  the  third,  and  issue  was  joined 
on  the  said  plea.  The  issue  was  tried  by  a 
jury,  which,  on  the  3d  day  of  June  1873, 
found  a  verdict  in  these  words:  "We,  the 
jury,  find  for  the  plaintiff,  and  assess  his  dam- 
ages at  eighteen  hundred  and  cighty^vc  dol- 
lars and  eighty-six  cents,  with  legal  interest 
thereon  from  December  16th,  1872,  till  paid." 
Whereupon  the  defendant  moved  the  court 
to  set  aside  the  verdict  and  grant  a  new  trial 
upon  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence  in  the  cause; 
which  motion  was  overruled,  and  judgment 
was  thereupon  rendered  according  to  the  ver- 
dict. 

Two  bills  of  exceptions  were  taken  by  the 
defendants  to  certain  rulings  of  the  court  in 
the  progress  of  the  trial,  and  were  made 
326  a  part  of  the  record.  One  ♦related  to 
the  instructions  which  were  given  or 
refused  by  the  court  to  the  jury,  and  the  other 
to  the  ruling  of  the  court  in  regard  to  the 
motion  to  set  aside  the  verdict  and  grant  a 
new  trial.  In  the  former,  so  much  of  the  evi- 
dence was  set  out  as  was  deemed  to  be  nec- 
essary or  proper  to  show  the  relevancy  of  the 
instructions.  In  the  latter,  is  contained  a  certifi- 
cate purporting  to  be  of  all  the  facts  which  were 
proved  on  the  trial.  That  certificate  is  in 
substance  as   follows: 

'•The  court  certifies  that  after  the  jury 
were  sworn  to  try  the  issue  joined  in  this 
cause,  the  following  facts  were  proven  before 
the  jury  on  the  part  of  the  plaintiff,  viz:  That 
the  vessel  of  Uie  plaintiff's  decedent,  Wm. 
Applegarth,  called  the  North  Carolina,  which 
was  in  thorough  order  and  repair,  and  of  the 
value  of  $3,500  or  $4,000,  arrived  at  Peters- 
burg about  two  o'clock  A.  M.  of  15th  Oc- 
tober 1872,  with  a  cargo  of  131  tons  of  coal, 
consigned  to  Marks  &  Friend,  of  that  dty. 
That  she  was  not  able  to  get  to  their  wharf, 
in  consequence  of  he  river  being  blockaded  by 
*^ne"by  lard  defendali't,  ^said  plaintiff  |  a  dredging  machine  lying  alongside  the  steam- 
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er  Fanny  Lchr,  at  the  wharf  rented  by  the 
Powhatan  Steamboat  Company  from  the  city, 
and  made  fast  to  another  wharf  of  the  de- 
fendant,   below,    known    as    the    city    wharf. 
That   next   morning,    15th   October   1872,   the 
tide  being  low,  she  could  not  get  up  to  Marks 
&  Friend's  wharf;  and  while  waiting  for  the 
next  high  tide.  Marks  &  Friend  sold  the  coal 
to  B.   S.  Burch,  with  the  understanding  that 
Burch    was  to  send  a  tug  at  the  next  high 
water  to  tow  her  down  the  river;  but  Burch 
failing  to  do  so,  and  the  captain  of  the  ves- 
sel, concluding  not  to  wait,  commenced,  about 
three  o'clock  P.  M.  of  15th  October  1872,  to 
haul  up  to  Marks  &  Friend's  wharf,  and  had 
proceeded  in  that  direction  about  twenty  feet, 
perhaps    half    the   length   of    the    whole 
326    vessel,    which    is    eighty-six    feet    *long, 
when  he  received  a  message  from  Burch 
that  he  would  tow  her  down  on  the  next  high 
water,  which  would  be  about  two  o'clock  A. 
M.     That  the  vessel   was   immediately  made 
fast  to  the  city  wharf,  where  she  sunk  on  the 
next   low   water,   about   nine   o'clock    P.    M., 
from  a  pile  going  through  her  bottom.    And 
that    on    discovering   that   she    was    leaking, 
which    was    about    twenty    minutes    to    nine 
o'clock,    her    pumps    were    started,    but    she 
sunk   in   about  twenty   minutes.     That  every 
effort  was  made  by  the  captain  and  crew  to 
save  the  vessel  and  cargo  and  prevent  their 
sinking,  and  every  proper  effort  made  to  raise 
the      vessel     and     cargo     and     repair     the 
injuries  done  to  the  vessel  by  the  sinking  as 
quickly   and    cheaply   as   the   same   could   be 
done.     That   the  actual   and   necessary   costs 
of     raising    and    repairing    the    vessel    was 
$1,235.86,  and  the  actual  and  proper  amount 
of    demurrage   was   $650.     That   neither    the 
captain    nor   owner   of    the    vessel    paid    any 
wharfage,  but  they  were  liable  to  pay  wharf- 
age under  the  city  ordinance.     That  she  was 
stmken  by   an  oak  pile  through   her  bottom, 
which  was  sawed  off  by  divers  about  eighteen 
inches  or  two  feet  from  the  bottom  of  the 
river,  and  the  divers  traced  the  pile,  by  feeling, 
about  eighteen  inches  or  two  feet  in  the  sand, 
and  that  the  inclination  was  from  the  wharf, 
and    that   the   pile   entered   the   vessel    about 
nine    or  ten    feet   from   the   keel   and   about 
five  feet  from  her  main  mast,  and  that  an  old 
piece  of  log  lying  between  the  pile  and  the 
wharf,  about  three  feet  long  and  eight  inches 
in    diameter,   was   pulled   out   by   them;    that 
the   pile   that   entered   the   vessel    inclined    in 
the  direction  of  the  opposite  side  of  the  river, 
and  was  an  oak  pile,  and  in  the  opinion  of 
an  expert  was  a  fender  pile,  or  part  of  the 
city    wharf,    and   that    from    where    the    pile 
entered  the   vessel   to   the   wharf    was   about 
two    and    a    half    feet;    that    the    pile 
887     *that  entered   the  vessel   was   visible  at 
low  tide:  that  the  river  appeared  to  have 
been     dredged    not    nearer     than    two     feet 
from    the    city    wharf,    but    did    not    appear 
to  have  been  dredged  level,  but  in  holes,  and 
the  dredging  on  the  outside  of  the  pile  would 
have  caused  it  to  incline  outwards ;  that  about 
two     or     three    years    ago,    when    one     of 
the    plaintiffs    witnesses    named    Brown    was 
at  Petersburg,  in  command  of  another  vessel, 
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E.  H.  Stainback,  the  port  warden  of  the  city 
of  Petersburg,  directed  him  to  haul  his  vessel 
about  another  length  astern,  as  there  was  an 
obstruction  or  something  else  in  the  way,  but 
what  was  not  recollected,  and  that  after  the 
sinking   of    the    North    Carolina    witness    re- 
minded Stainbeck  of  it;  but  it  was  also  proved 
by  the  defendant  that  that  pile  was  at  a  dif- 
ferent place   from   the  one   where  the   North 
Carolina  was  sunk;  that  after  the  sinking  of 
the  North  Carolina,  some  two  or  three  inches 
of   a   stob   under   the   water,   and   about   two 
feet  from  the  wharf,  was  seen  by  a  witness, 
but  the  size  of  the  stob,  or  whether  it  entered 
the  vessel  or  not,  could  not  be  seen,  and  that 
the  stob  was  five  or  six  feet  from  the  guards 
of  the  vessel,  and   that  the   stob   seen  under 
the  water  was  an  oak  pile  and  inclined  out- 
ward  from   the  wharf.    And   it   was   further 
proved,  that  on  the  25th  day  of  October  1872, 
whilst  the  said  vessel   was   being  raised,  the 
late  William  Applegarth  addressed  and  caused 
to    be    delivered    to    E.    H.    Stainback,    port 
warden  of  said  city,  and  to  Franklin  Wood, 
the   mayor   thereof,   true   copies   of   a    notice 
which  is  in  the  words  and  figures   following 
to  wit:    *To  the  Hon.  Franklin  Wood,  mayor 
of  the  city  of  Petersburg:    Dear   Sir:— This 
letter  will  inform  you,  and  through  you  the 
city  of  Petersburg,  that  I  shall  hold  said  city 
responsible  for  all  damages  which  I  have  sus- 
tained or  shall  sustain  by  reason  of  the 
388    sinking     of    *my    schooner    the    'North 
Carolina'   and   her  cargo    (one   hundred 
and  five  tons  of  coal),  whilst  lawfully  lying 
at  the  wharf  of  said  city  known  as  *the  city 
wharf,'  on  the  15th  day  of  October  1872.  Said 
sinking  was   caused  by  the   carelessness   and 
negligence  of  said  city.     I  am  now  engaged 
in  raising  said  vessel  and  her  cargo,  and  will 
be  glad  to  have  from  said  city  whatever  as- 
sistance she  may   render.     Very   respectfully, 
yours,  Wm.  Applegarth,  by  Jones  &  Bernard, 
his  attorneys.* 

"And  the  court  further  certifies  that  the  de- 
fendant, to  maintain  the  issue  on  his  part, 
proved  the  following  facts,  viz :  That  when 
the  wharf  of  the  defendant  at  which  the 
North  Carolina  was  sunken  was  built,  all  its 
fender  piles  were  oak,  and  all  the  piles  on 
which  the  string  timbers  rested  were  pine. 
That  the  fender  piles  were  placed  about 
thirty  feet  apart,  and  are  there  still  and  none 
of  them  missing,  and  that  the  fender 
piles  are  all  visible  at  high  water,  and  that 
the  oak  pile  on  which  the  vessel  sunk  is 
smaller  and  not  like  the  fender  piles  at  said 
wharf.  That  some  time  between  20th  and 
30th  September  1872,  that  part  of  the  river 
along  the  whole  length  of  the  city  wharf  at 
which  the  North  Carolina  sunk,  had  been 
dredged  to  within  about  two  feet  of  said 
wharf;  and  that  the  reason  why  it  was  not 
dredged  nearer  the  wharf  was  for  fear  said 
Avharf  might  be  undermined  and  caused  to 
fall;  and  that  it  was  more  than  probable  if 
the  pile  on  which  the  North  Carolina  sunk 
had  been  there  when  the  dredging  was  done, 
the  shovel  of  the  dredge  would  have  struck 
it;  that  one  of  the  witnesses  was  a  member 
of  the  board  of  directors  of  rfiS  Xowg-.  Appo- 
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mattox  company,  whose  president  and  di- 
rectors are  appointed  by  the  common  council 
of  the  city  of  Petersburg,  and  that  the  said 
city,   for  the   last   three   years,  has   furnished 

the  money  to  open  and  keep  open 
329    *the   Appomattox    river;   but   that   since 

December  1871,  the  United  States  gov- 
ernment has  had  charge  of  the  river,  and 
commenced  operations  in  opening  and  cleaning 
out;  that  the  dredging  aforesaid,  between  20th 
and  30th  September  1872,  was  made  by  said 
witness  under  contract  with  the  Lower  Ap- 
pomattox company;  that  he  had  no  orders  to 
dredge  the  river  regularly;  but  when  he  did  so, 
it  was  under  a  special  contract  with  the  Lower 
Appomattox  company,  and  that  under  a  like 
contract  he  dredged  out  another  vessel  that 
was  sunk  in  the  river  at  a  diflFerent  point  be- 
tween the  first  and  latter  part  of  October  1872 ; 
that  the  pile  which  sunk  the  North  Carolina 


shall  deem  necessary  or  proper  to  ensure  the 
proper  performance  of  their  several  duties. 
All  officers  so  appointed  may  be  removed 
from  office  at  the  pleasure  of  the  common 
council;  and  unless  their  terms  of  office  be 
otherwise  fixed  by  ordinance,  they  shaD  be 
considered  as  holding  their  respective  offices 
at  the  pleasure  of  the  common  councfl. 
"Section  30,  page  11,  city  charter: 

"30.  It  shall  be  lawful  for  the  com- 
331  mon  council  to  '^'establish  and  construct 
landings,  wharves  and  docks,  on  any 
ground  which  does  or  shall  belong  to  the  said 
city,  and  to  repair,  alter  or  remove  any  land- 
ing, wharf,  or  dock  which  has  been,  or  shall 
be  so  constructed,  and  to  lay  and  collect  a 
reasonable  duty  on  the  vessels  coming  to  and 
using  the  same;  and  they  shall  have  power  to 
pass  and  in  force  such  ordinances  as  shall  be 
proper  to  keep  the  same  in  good   order  and 


did  not  resemble  the  fender  piles  of  said  city  j  ^^^^:^.   ♦.^  ^^^o..^,,^  ,^^^^^  »^a  r^^r^A  ^^a^^  «* 
wharf;  that  about  eight  or  ten'days  before  th^  i   ,T    '  r,ri",7L'',?^,  I  ^".lf^,^'L''i 


the  same,  as  well  as  at  all  other  wharves  and 
landings  in  said  city,  and  to  regulate  the  man- 
ner in  which  they  shall  be  used.  They  shall 
have  power  also  to  appoint  as  many  port 
wardens  for  the  port  of  said  city  as  may 
appear  necessary;  to  prescribe  their  duties, 
fix  their  fees,  and  make  all  regulations  in  re- 
spect to  such  officers,  as  to  them  may  seem  ex- 
pedient. 

"Chapter  XVL — Concerning  the  city  wharf. 
"§  1.  Vessels  lying  at  the  city  wharf  shall 
for  every  twenty-four  hours  that  they  may  lie 
there,  pay  two  cents  per  ton,  one  half  of 
which  shall  be  retained  by  the  port  warden,  in 
full  for  his  services.  If  any  such  vessd  shall 
remain  at  said  wharf  a  less  time  than  twenty- 
four  hours,  her  master  or  owner  shall  pay  the 
seen    there  I  ^^"^^  ^^^^^  ^^  ^°^  twenty-four  hours. 

*'§  2.  If  any  master  or  owner  of  any  such 
vessel  shall  refuse  or  neglect  to  pay  the  said 
rates  on  application  by  the  port  warden,  he 
shall  be  liable  to  pay  double  the  said  rates. 

"§  3.  It  shall  be  the  duty  of  the  port  war- 
den to  remove  obstructions  to  the  navigation 
of  the  river  within  the  city.  If  any  master 
or  owner  of  a  vessel  throw  ballast  overboard 
in  any  part  of  the  river  within  the  city,  or 
suffer  it  to  be  done,  he  shall  forfeit  ten 
332  dollars  *for  every  such  offence.  If  any 
vessel,  boat  or  lighter  be  sunk  in  any 
part  of  the  river  within  the  city,  the  owner  or 
master  thereof  shall  remove  the  same  within 
thirty  days  after  notice  from  the  port 
warden  so  to  do.  If  he  fails  so  to  do, 
the  port  warden  shall  cause  the  same  to  be 
done,  and  draw  on  the  chamberlain  for  the 
expense,  retaining  possession  of  the  vessel 
sary  or  proper  to  carry  into  full  effect  any  |  If  the  expense  be  not  refunded,  with  ten  per 
authority,  power,  capacity  or  jurisdiction  '  cent,  damages,  within  ten  days  after  such  re- 
which  is  or  shall  be  vested  in  the  said  city,  moval,  the  port  warden  shall  sell  the  vessel 
or  in  the  common  council,  or  in  the  mayor  or  at  public  auction,  and  out  of  the  proceeds  of 
aldermen  thereof,  except  as  hereinafter  pro-  I  sale  shall  refund  the  said  expenses,  with  ten 
vided  for;  to  grant  to  the  officers  so  appointed  per  cent,  damages,  and  shall  pay  the  balance 
the  powers  necessary  and  proper  for  the  pur-  ■  to  such  master  or  owner.  If  the  proceeds  of 
poses  above  mentioned ;  to  define  their  duties,  '  sale  be  not  sufficient  to  pay  the  said  expenses* 
to  fix  their  terms  of  office,  to  allow  them  ,  and  ten  per  cent,  damages,  the  chamberlain 
reasonable  fees  and  compensation,  and  to  '  may  recover  the  residue  from  the  owner  or 
require  and  take  of  all  or  any  of  them  such  master  of  such  vessel.  If  the  port  warden 
bonds,  obligations  or  other  writings  as   they    shall  fai^  to  perform  any  duty  hereby  required 
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sinking  of  the  North  Carolina,  a  three-masted 
schooner  lay  near  the  same  spot  of  the  sink- 
ing, but  received  no  injury  as  far  as  known; 
that  timbers  often  floated  down  the  river  from 
above;  that  during  the  late  war  the  Confed- 
erate government  built  two  bridges  across  the 
river,  not  far  from  the  city  wharf,  at  which 
bridge  oak  piles  were  driven  down. 

"It  was  also  proved  that  E.  H.  Stain- 
back  was  the  port  warden  of  the  city  of 
Petersburg  since  1865,  and  that  the  conver- 
sation which  took  place  two  or  three  years  ago, 
as  proved  by  the  plaintiff's  witness  Brown, 
between  him  and  E.  H.  Stainback,  the  port 
warden  of  Petersburg,  occurred  in  November 
1870,  and  the  obstruction  referred  to  by  the 
witness  Brown  was  reported  to  the  Lower  Ap- 
pomattox company  with  directions  to  have  it 
taken  out,  and  it  was  never 
afterwards  by  the  port  warden;  that  no 
demand  was  made  by  the  city  for  wharfage 
of  the  captain  or  officers  of  the  North 
Carolina,  because  she  had  no  cargo 
330  *to  be  landed  there,  and  it  was  not  the 
custom  of  the  port  warden  to  claim 
wharfage  in  such  cases." 

The  foregoing  are  all  the  facts  certified  in 
the  second  bill  of  exceptions.  In  the  first,  be- 
sides the  other  evidence  therein  set  forth,  it 
is  stated  that  "the  plaintiff  further  gave  in 
evidence  section  20,  page  8,  and  section  30, 
page  11,  of  the  charter,  and  chapter  16  of  the 
printed  ordinances  of  the  city  of  Petersburg, 
in  the  words  and  figures  following,  to  wit : 

"Section  20,  page  8,  city  charter: 

"20.  The  common  council  shall  have  au- 
thority to  provide  by  ofdinancc  for  the  ap- 
pointment of  such  officers  as  shall  be  neces 
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of  him,  he  shall  forfeit  ten  dollars  for  every 
such  offexKe,  and  each  week  of  such  failure 
shall  constitute  a  distinct  offence. 

*•§  4.  All  goods  landed  on  the  city  wharf, 
and  remaining  thereon  longer  than  the  space 
of  forty-eight  hours,  after  notice  to  the  owner 
or  consignee  thereof  to  remove  the  same,  shall 
be  liable  for  the  payment  of  twenty-five  cents 
for  every  ten  feet  along  said  wharf  occupied 
by  such  goods,  for  every  twenty-four  hours 
the  same  shall  so  remain,  longer  than  the  said 
space  of  forty-eight  hours.  If  the  said  rate  be 
not  paid  on  application,  the  goods,  or  so  much 
thereof  as  may  be  necessary,  may  be  sold  to 
pay  the  same. 

"§  5.  When  the  city  wharf  shall  be  rented, 
the  lessee  thereof  shall  be  the  port  warden, 
and  shall  be  entitled  to  all  the  profits  arising 
therefrom,  agreeably  to  the  rates  hereby  es- 
tablished." 
SS8  *The  counsel  for  the  plaintiff  moved 
the  court  to  instruct  the  jury  as  follows : 
No.  1.  If  the  jury  believe  from  the  evidence, 
that  the  vessel  of  the  plaintiff's  decedent  (Wm. 
Apj;«cgarth,  decM,)  was  on  or  about  the  15th 
of  0/lober  1872,  lawfully  lying  at  the  wharf 
knowit  as  the  city  wharf,  and  was,  whilst 
so  lying  at  said  wharf,  injured  by  a  sunken 
pile  or  other  obstruction  in  the  Appomattox 
river,  at  or  alongside  of  said  wharf,  .and  if 
they  further  believe  from  the  evidence,  that  at 
the  time  of  the  injury  said  wharf  was  owned 
by  the  defendant  (the  city  of  Petersburg), 
and  that  the  said  city  had  possession  of  and  ex- 
clusive supervision  and  control  over  said 
v/harf,  including  the  right  to  demand  and  col- 
.  Icct  wharfage  of  and  from  vessels  lying  at 
said  wharf,  and  had  like  supervision  and  con- 
trol over  that  part  of  said  river  adjoining 
Slid  wharf,  and  in  which  vessels  lying  at  said 
wharf  usually  float,  and  if  they  further  believe 
from  the  evidence,  that  at  the  time  of  such  in- 
jury it  was  the  duty  of  said  city,  or  of  any 
officer  or  agent  of  said  city,  appointed  and  re- 
irovable  by  said  city,  and  subject  to  her  con- 
trol, to  remove  obstructions  to  the  navigation 
'^f  said  river  at  and  near  said  wharf,  they 
THust  find  for  the  plaintiff,  unless  they  further 
'Milievc  that  said  Applegarth,  or  some  agent  of 
Jiis  in  charge  of  his  said  vessel  at  the  time  of 
the  injury,  by  his  fault  contributed  thereto. 

No.  2.  The  owner  of  a  wharf  receiving 
*olls  for  its  use,  or  having  the  right  to  demand 
•ind  collect  wharfage  of  vessels  lying  thereat, 
^s  bound  to  keep  it  in  reasonably  good  con- 
lition,  so  that,  as  far  as  by  the  use  of  ordinary 
are,  vigilance  and  skill,  such  owner  can  make 
t  so,  it  shall  be  fit  for  the  use  of  any  ves- 
sel, of  the  class  usually  frequenting  and 
mooring  at  such  wharf,  and  having  the 
right  of  access  thereto;  and  the 
SM  ♦existence  of  piles  or  other  obstructions 
under  the  water,  and  projecting  above 
the  ground  at  the  bottom  in  that  part  of  the 
river  adjoining  said  wharf,  and  in  which  ves- 
sels lying  at  the  wharf  usually  float,  is  pre- 
sumptive evidence  of  negligence  on  the  part 
of  such  owner ;  and  it  is  not  suflicient  excuse 
to  show  that  the  owner  did  not  place  the  ob- 
struction there,  or  even  know  of  their  ex- 
istence. • 


No.  3.  If  such  wharf  owner  by  his  servants 
has  the  means  of  knowing  the  state  and  con- 
dition of  his  wharf,  and  of  the  river  at,  ad- 
joining and  near  thereto,  that  is  to  say,  in 
that  part  of  said  river  in  which  vessels  lying 
at  said  wharf  usually  float,  and  is  negli- 
gently ignorant  thereof,  and  an  injury  is  oc- 
casioned by  the  imperfect  condition  of  said 
wharf,  or  by  an  obstruction  in  the  water  at 
and  near  said  wharf,,  and  in  said  part  of  said 
river,  such  ignorance  makes  the  wharf  owner 
responsible  to  the  same  extent  as  if  such 
owner  knew  of  such  imperfect  condition  of 
said  wharf,  or  of  the  existence  of  such  ob- 
struction at  or  near  said  wharf,  and  in  said 
part  of  said  river,  and  negligently  suffered 
the  same  to  exist 

No.  4.  If  such  wharf  owner  knew  of  the 
existence  of  an  obstruction  to  the  navigation 
of  the  river  at  and  near  his  wharf,  in  that 
part  of  said  river  in  which  vessels  lying  at 
said  wharf  usually  float,  and  leave  the  same 
open  and  accessible  to  all  vessels  accustomed 
to  move  and  lie  thereat,  without  notice  or 
warning  to  such  vessels  of  such  obstruction, 
and  any  damage  arise  in  consequence  thereof, 
said  wharf  owner  is  responsible  therefor. 

No.  5.  A  municipal  corporation,  unless  ex- 
empted by  statute,  is  responsible  for  the 
acts  and  omissions  of  its  servants,  upon  the 
same  principle  and  to  the  same  extent  as  a 
private  individual.  But  it  is  necessary, 
886  in  '''order  to  make  a  corporation  liable 
for  the  negligence  of  an  officer,  that  the  of- 
ficer should  be  appointed  and  removable  by  the 
corporation,  and  subject  to  its  control  in  the 
details  of  the  particular  work. 

No.  6.  If  the  jury  find  for  the  plaintiff, 
they  must  give  damages  that  will  remuner- 
ate the  estate  of  the  late  William  Applegarth 
for  the  loss  necessarily  incurred  in  raising 
the  vessel  and  repairing  her,  and  for  the  use 
of  the  vessel  during  the  time  necessary  to 
make  the  repairs  and  fit  her  for  business. 

And  thereupon  the  counsel  for  the  defend- 
ant objected  to  the  court  giving  the  said  in- 
structions, Nos.  1,  2,  3,  5,  and  6,  or  either  of 
them,  and  moved  the  court  to  instruct  the 
jury  as  follows: 

1st.  If  the  jury  shall  believe  from  the  evi- 
dence, that  the  vessel  of  the  plaintiff  was 
sunk  and  damaged  by  striking  against  a  pile 
in  the  Appomattox  river,  but  that  said  pile 
was  no  part  of  the  wharf  of  said  city,  nor 
used  as  a  part  thereof,  then  they  must  find 
for  the  defendant,  unless  they  believe  from 
the  evidence  that  the  defendant  or  its  agents, 
under  its  authority  or  instructions,  placed  or 
caused  said  pile  to  be  placed  in  said  river,  or 
unless  said  defendant  or  its  agents,  haying 
knowledge  or  notice  of  the  same,  permitted 
it  to  remain,  and  failed  or  neglected  to  notify 
the  plaintiff,  or  the  captain  or  officers  of  the 
vessel  of  its  existence  there;  and  it  is  incum- 
bent on  the  plaintiff  to  prove  affirmatively 
that  the  defendant  or  its  agents,  under  its 
authority,  placed  or  caused  said  pile  to  be 
placed  in  said  river,  or  had  such  knowledge 
or  notice,  and  permitted  it  to  remain,  or 
failed  or  neglected  to  notify  the  plaintiff  or 
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the  captain  or  officers  of  the  vessel  as  afore- 
said. 

2d.  If  the  jury  shall  believe  from  the  evi- 
dence, that"  the  vessel  of  the  plaintiff  was 
886  sunk  and  damaged  by  a  *pile  in  the  Ap- 
pomattox river,  but  that  such  pile  was  no 
part  of  the  wharf  of  the  defendant,  nor  used 
as  a  part  thereof,  and  that  the  duty  was  im- 
posed by  law  on  the  port  warden  for  the  port 
of  Petersburg,  appointed  by  the  common  coun- 
cil of  said  city,  under  an  act  of  the  legislature 
of  Virginia,  to  keep  said  river  free  from  ob- 
structions, and  that  said  port  warden  neglected 
his  duty  in  that  respect,  and  in  consequence 
thereof  said  pile  was  permitted  to  remain  in 
said  river,  and  said  vessel  was  sunk  and  in- 
jured thereby,  the  jury  must  find  for  the  de- 
fendant. 

3d.  If  the  jury  shall  believe  from  the  evi- 
dence, that  the  vessel  of  the  plaintiflF  was 
sunk  and  iolured  by  striking  against  a  pile  in 
the  Appomattox  river,  and  that  such  pile  was 
a  part  of  the  wharf  belonging  to  the  de- 
fendant, or  was  used  by  the  defendant  in 
connection  therewith,  but  that  said  pile  was 
lafent,  then  tliey  must  find  for  the  defendant, 
unless  they  shall  also  believe  from  the  evi- 
dence that  the  defendant  or  its  agents  had 
express  notice  of  the  existence  of  said  pile, 
or  unless  its  existence  was  so  notorious  as  to 
be  evident  to  all  who  had  occasion  to  pass  the 
place  where  it  was ;  and  it  is  incumbent  on  the 
plaintiff  to  prove  affirmatively  such  notice  or 
notoriety   of   existence. 

4th.  The  law  does  not  require  the  defend- 
ant to  scour  and  drag  the  river  opposite  to 
or  alongside  of  its  wharf  continually,  to  as- 
certain what  obstructions  might  be  there,  or 
keep  guard  along  the  banks  of  the  river  to 
prevent  the  commission  of  injuries  by  others; 
and  if  the  jury  shall  believe  from  the  evidence 
that  the  vessel  of  the  plaintiff  was  sunk  or  in- 
jured by  striking  against  a  pile  in  the  Ap- 
pomattox river,  and  that  said  pile  was  not 
visible  to  persons  or  vessels  navigating  said 
river  or  on  the  shore,  and  that  there  is  no  sat- 
isfactory evidence  as  to  how  such  pile 
£87  came  to  be  *wherc  it  was,  or  of  the 
probable  cause  of  its  being  there,  or  that 
the  defendant  or  its  agents  knew  it  was  there, 
then  the  jury  must  find  for  the  defendant; 
unless  they  shall  be  satisfied  from  the  evidence 
that  the  defendant  or  its  agents  had  failed  or 
neglected  to  use  reasonable  care  and  caution 
to  keep  the  river  in  suitable  condition  for 
safe  navigation  of  vessels  opposite  and  along- 
side of  said  wharf ;  and  it  is  incumbent  on  the 
plaintiff  to  prove  affirmatively  such  failure  or 
neglect. 

6th.  That  in  order  to  establish  negligence 
against  the  defendant  it  is  incumbent  on  the 
plaintiff  to  prove  some  fact  which  is  uwre 
consistent  with  negligence  than  with  the  ab- 
sence of  it;  and  if  the  evidence  in  the  cause 
is  equally  consistent  with  the  existence  or 
non-existence  of  negligence  on  the  part  of 
the  defendant  or  its  agents,  then  the  jury  must 
find  for  the  defendant.  . 

«th.  If  the  jury  shall  find  for  the  plamtiff, 
then  the  amount  of  damages  which  they  shall 
assess   shall   be   the   amount    necessarily    m- 


curred  in  raising  and  repairing  the  vessel,  and 
the  gross  freight  which  she  might  have  earned 
during  that  time,  less  the  expenses  and  charges 
which  she  would  necessarily  have  incurred  in 
earning  the  same. 

7th.    The  allegations  in  the  plaintiff's  dec- 
larations and  his  proof  must  agree. 

But  the  court  overruled  the  objections  of 
the   defendant's   counsel   to   the  first,   second, 
third,   fifth   and  sixth   instructions  asked  for 
by  the  plaintiff's  counsel,  and  gave  tN?  same 
to  the  jury,  together  with  the  4th  instruction 
asked  for  by  said  plaintiff's  counsel,  to  which 
no  objection  was    made    by    the    defendant's 
counsel;    and   also  overruled    the   motion  of 
the    defendant's     counsel     as     to     the     first,      i 
second,    third    and    fourth    instructions      \ 
888    *asked    for  by   the   defendant's   counsel,      ' 
and  refused  to  give  the  same  to  the  jury,      i 
but  gave  the  fifth,  sixth  and  seventh  instruc- 
tions asked  for  by  the  defendant's  counsel  to 
the  jury;  and  also,  of  its  own  motion,  gave 
the  following  instruction  to  the  jury,  viz: 

"If  the  jury  shall  believe  from  the  evidence, 
that  the  vessel  of  the  plaintiff  was  sunk  and 
damaged  by  striking  against  a  pile  in  the  Ap- 
pomattox river,  in  that  part  of  the  river  over 
which  vessels  necessarily  floated  in  reaching 
said  wharf,  and  near  to  and  used  as  a  part  of 
said  wharf  of  the  defendant,  and  that  said 
defendant  was  authorized  by  law  to  establish 
and  keep  open,  and  did  so  establish  and  keep 
open,  said  wharf,  and  were  entitled  to  demand 
and  receive  wharf  fees  for  landing  and  dis- 
charging at  the  same,  then  they  may  find  for 
the  plaintiff  such  damages  as  he  may  have  in- 
curred in  raising  and  repairing  said  vessel,  and 
also  the  value  of  the  use  of  the  vessel  whilst 
undergoing  said  repairs." 

To  the  giving  of  which  to  the  jury  the  de- 
fendant's counsel  objected. 

Verdict  and  judgment  having  been  rendered 
in  favor  of  the  plaintiff  against  the  defendant 
as  aforesaid,  the  latter  applied  to  a  judge  of 
this  court  for  a  supersedeas  to  the  said  judg- 
ment; which  was  accordingly  awarded. 

Jones  &  Bouldin,  for  the  appellant. 
Bernard  and  Hinton,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

After  stating  the  case  he  proceeded:  The 
court  is  of  opinion,  that  according  to 
339  the  principles,  of  *the  common  law,  the 
owner  of  a  wharf  who  receives,  or  »s 
entitled  to  receive,  wharfage  for  ves^^cls 
moored  to  said  wharf,  is  bound  to  use  at  leqst 
ordinary  care  and  diligence  in  keeping 
the  water  adjacent  to  such  wharf,  in  which 
vessels  lie  while  moored  thereto,  free  from  ob- 
structions, and  it  liable  for  any  damage  done 
to  any  such  vessel  by  reason  of  the  neglect  of 
such  duty;  and  that  the  same  principles  ap- 
ply, whettier  such  owner  be  an  individual  or  a 
corporation,  whether  such  corporation  be  pri- 
vate or  municipal. 

In  Sherman  and  Redfield  on  Negligence,  S 
585,  the  law  is  thus  laid  down  by  those  au- 
thors, who  seem  to  be  fully  sustained  by  the 
authorities  cited  in  their  not^  to  that  section: 
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"The  owner  or  lessee  of  a  dock,  pier  or 
wharf,  receiving  tolls  for  its  use,  is  bound 
to  keep  it  in  reasonably  good  condition,  so 
that,  as  far  as  by  the  use  of  ordinary  care, 
diligence  and  skill,  he  can  make  it  so  it  shall 
be  fit  for  the  use  of  vessels,  and  safe  for  all 
persons  to  enter  upon  who  have  a  right  of 
access.  If  the  wharf  owner  receives  tolls 
from  the  public  generally,  he  owes  this  duty  to 
the  public,  and  is  liable  to  any  one  specially 
injured  by  his  neglect  to  fulfill  it."  "It  is 
negligence  to  permit  anything  to  project  from 
the  side  of  a  wharf  in  such  manner  as,  by 
any  probable  combination  of  circumstances, 
to  endanger  the  safety  of  vessels  moored  te 
the  wharf.  They  are  entitled  to  the  unob- 
structed use  of  the  water,  whether  it  rises  or 
falls.  A  wharf  or  dock  owner  receiving  toll, 
docs  not  fulfill  his  obligations  by  simply  keep- 
ing the  wharf  or  dock  clear  of  obstacles  and 
defects,  which  are  visible  upon  an  external 
inspection.  If  the  general  experience  of  per- 
sons in  charge  of  wharves  and  docks  has 
made  it  a  fact  of  common  notoriety  among 
them,  that  such  property  is  liable  to  become 
defective    and    dangerous    from    causes 

840  that  cannot   *be   detected   from  a  mere 
external  inspection,  the  owner  is  bound 

to  make  such  further  examination  as  is  usual  I 
among  owners  of  like  property,  having  in- 
terests of  their  own  to  protect  from  damage, 
of  equal  magnitude,  with  those  of  the  com- 
munity in  general,  which  are  exposed  to 
danger  in  the  particular  case.  A  dock  ought 
to  be  dredged  and  cleaned  with  sufficient  fre- 
quency to  enable  all  such  vessels  as  are  ac- 
customed to  enter  it  to  do  so  without  strand- 
ing or  dragging.  And  if  for  any  reason  the 
owner  of  the  dock  cannot  do  this,  or  claims 
to  be  released  from  the  obligation  to  do  so, 
he  must  withdraw  all  express  or  implied 
invitation  for  the  entry  of  vessels;  and  if 
they  are  accustomed  to  enter,  paying  toll,  he 
must  close  the  dock,  or  in  some  other  way 
distinctly  warn  them  to  keep  out  of  it.  The 
existence  of  piles  or  other  obstructions  under 
the  water,  and  projecting  above  the  ground 
at  the  bottom,  is  presumptive  evidence  of 
negligence;  and  it  is  not  a  sufficient  excuse  to 
show  that  the  owner,  at  the  time  of  an  in- 
jury thus  caused,  did  not  place  the  obstruc- 
tions there,  or  even  know  of  their  existence. 
He  should  have  tested  the  safety  of  the  dock. 
But  the  owner  of  the  dock  does  not 
insure  vessels  against  injury  in  it,  and, 
if  he  has  taken  all  the  care  that  can  reason- 
ably be  expected  of  him,  he  is  not  liable  for 
damage  done  to  a  vessel  by  an  obstruction  in 
the  dock.  The  master  of  a  vessel  has  a  right 
to  presume  that  all  parts  of  a  dock  are  safe, 
and  is  not  guilty  of  contributory  negligence 
by  taking  a  place  which  might,  under  other  cir- 
cumstances not  anticipated  by  him,  be 
less  safe  than  another."  In  the  notes  to  fhis 
section  the  following  among  other  cases  are 
cited,  which  were  much  relied  on  in  the  ar- 
gument of  this  case,  and  seem  to  be  very  im- 
portant Parnaby  v.  Lancaster  Canal  Co.,  11 
Ad.  &  El.  223;  Mersey  Docks  Trustees 

841  *v.  Gibbs,  Law  Rep.  1  H.  of  L.  93;  and 
Pittsburgh  v.  Grier,  22  Penn.  St.  R.  54.  In 

Parnaby  v.  Lancaster  Canal  Co.,  in  which  the 

11 


complaint  in  the  declaration  was  of  a 
breach  of  duty  alleged  to  have  been  created 
by  a  statute,  the  court  of  exchequer  chamber 
(affirming  the  judgment  of  the  court  of  Q. 
B.)  held  that  such  duty  was  not  created  by 
the  clause  of  the  statute  referred  to  in  the 
declaration,  but  arose  upon  a  common  law 
principle,  that  the  owners  of  a  canal,  taking 
tolls  for  the  navigation,  were  bound  to  use 
reasonable  care  in  making  the  navigation  se- 
cure, the  want  of  which  reasonable  care  might 
be  collected  from  the  declaration,  although 
the  complaint  was  ostensibly  founded  on 
the  statute.  In  the  Mersey  Docks  Trustees 
V.  Gibbs,  in  which  the  judgment  of  the 
court  of  exchequer  chamber  was  affirmed  by 
the  House  of  Lords,  it  was  held  that  the 
principle  on  which  a  private  person,  or  a 
company  is  liable  for  damages  occasioned  by 
the  neglect  of  servants,  applies  to  a  corpora- 
tion which  has  been  entrusted  by  statute  to 
perform  certain  works,  and  to  receive  tolls 
for  the  use  of  those  works,  although  those 
tolls,  unlike  the  tolls  received  by  the  private 
person  or  the  company,  are  not  applicable  to 
the  use  of  the  individual  corporators,  or  to 
that  of  the  corporation,  but  are  devoted  to 
the  maintenance  of  the  works,  and,  in  case 
of  any  surplus  existing,  the  tolls  themselves 
are  to  be  proportionally  diminished.  Par- 
naby V.  The  Lancaster  Canal  Co.  {supra) 
which  was  the  case  of  an  ordinary  corpora- 
tion, was  approved  of,  and  the  principal  of 
liability  for  negligence  there  established,  was 
applied  to  a  corporate  body  entrusted  by 
statute  with  the  performance  of  a  public  duty, 
and  receiving  therefrom  no  profits  or 
emoluments  for  itself.  And  it  was  further 
held,  that  if  knowledge  of  the  existence  of  a 

cause  of  mischief  makes  persons  respon- 
348    sible     *for     the     injury     it     occasions, 

they  will  be  equally  responsible  when, 
by  their  culpable  negligence,  its  existence  is 
not  known  to  them.  And  in  Pittsburgh  v.  Grier, 
it  was  among  other  things  held  (Black,  C. 
J.,  delivering  the  opinion  of  the  court), 
that  a  city  being  in  possession  of  a  public 
wharf  within  its  limits,  exercising  ex- 
clusive supervision  and  control  over  it,  and 
receiving  tolls  for  its  use,  is  bound  to  keep  it 
in  proper  condition  for  use;  that  the  corpo- 
ration is  liable  for  special  injury  sustained  by 
an  individual  in  consequence  of  its  neglect 
to  keep  the  wharf  in  order,  and  case  may  be 
sustained  therefor;  that  it  was  not  mate- 
rial whether  the  city  had  adopted  ordinances 
for  the  regulation  of  the  wharf,  or  having 
such,  neglected  to  enforce  them — ^the  responsi- 
bility is  the  same  in  either  event;  and  thit 
when  the  plaintiff  has  sustained  injury  from 
the  neglect  of  a  public  duty,  which  the  de- 
fendant has  impliedly  promised  to  perform, 
either  case  or  assumpsit  may  be  maintained. 
In  that  case,  a  steamboat  was  landed  at  a 
moderate  stage  of  water,  at  a  proper  place  at 
the  Monongahela  wharf  at  Pittsburgh,  on 
which  piles  of  iron  metal  had  been  lying  for  a 
long  time,  and  nearer  to  the  water's  edge  than 
was  allowed  by  the  ordinances  of  the  city. 
The  river  afterwards  rose,  and  the  boTt 
struck  on  the  iron,  and  to  avoid  such 
danger  was  backed  into  the  stream,  where  it 
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was  struck  by  a  floating  body,  and  further 
injured  and  sunk.  It  was  held  that  the  wharf, 
being  under  the  exclusive  control  and 
regulation  of  the  city  authorities  (whether 
Tighcfully  or  not,  held  not  to  be  material), 
who  derived  a  revenue  from  its  use,  the 
\vharfage  of  the  boat  having  been  paid,  the 
tity  authorities  having  been  guilty  of  negli- 
gence in  not  having  the  iron  removed, 
the  corporation  was  liable  in  an  action  on  the 

case  to  the  owners  of  the  boat  for  the 
343    injury    sustained;     '^that    thoiigh    some 

other  place  on  the  wharf  might  have 
been  more  secure,  the  captain  of  the  boat  had 
a  right  to  select  the  one  in  question,  which 
was  at  the  time  safe,  the  faith  of  the  city  being 
pledged  to  render  it  secure;  and  that  it  was 
not  material  that  the  city  authorities  did  not 
foresee  the  danger  as  likely  to  occur. 

There  are  other  sections  of  S.  &  R.  on  Neg- 
ligence, which  have  a  material  bearing  on  this 
case,  among  which  are  §§  120,  135  and  137.  In 
§  120  it  is  stated,  among  other  things,  that 
**there  is  nothing  in  the  character  of  a  munic- 
ipal corporation  which  entitles  it  to  an  immu- 
nity from  liability  for  such  malfeasances,  as 
private  corporations  or  individuals  would  be 
liable  for  in  a  civil  action."  Many  cases  are 
referred  to  in  the  notes  to  that  section,  and 
among  them  is  the  case  of  Mersey  Docks 
Trustees  v.  Gibbs,  supra,  of  which  there  is  a 
very  full  statement,  the  decision  in  which  case 


Powle  V.  The  Common  Council  of  Alexandria, 
3  Pet  R  398;  The  City  of  Providence  v. 
Clapp,  17  How.  U.  S.  R.  161 ;  Coe  v.  Wisi,  5 
Best  &  Smith  (117  E.  C.  L.  R.)  439;  IV eight- 
man  V.  The  Corporation  of  IVashington,  1 
Black's  R  39;  Mayor  v.  Sheffield,  4  Wall.  U. 
S.  R  189;  Withers  v.  The  North  Kent  Rail- 
way Company,  3  Hurlst.  &  Nor.  969.  But  with- 
out stating  the  purport  of  these  authorities, 
it  is  sufficient  to  say  that  we  do  not  consider 
any  of  them  to  be  in  conflict  with  what  we 
have  stated,  as  in  our  opinion  the  law  and 
the  authorities  cited  by  us  in  support  thereof. 
None  of  the  cases  referred  to  by  the  counsel 
are  cases  of  a  wharf  owner,  receiving  or  en- 
titled to  receive  wharfage;  in  which  case  the 
obligation  of  such  owner  to  keep  his  wharf 
in  repair,  and  to  keep  the  water  adjacent 
thereto  free  from  obstruction,  as  before  stated, 
seems  to  be  well  settled.  And  though  in  an 
action  for  negligence  in  such  a  case,  the  bur- 
den of  proving  such  negligence,  devolves,  of 

course,    on    the    plaintiff,    yet   proof   of 
345    the  existence  of  an  obstruction  *in  such 

a  case  is,  generally  at  least,  prima  facie 
evidence  of  such  negligence. 

That  it  is  made  the  duty  of  the  port  warden 
to  see  that  the  navigation  of  the  Ai^>omattox 
river,  in  the  city  of  Petersburg,  is  kept  free 
from  obstruction,  and  to  attend  to  the  duties 
of  the  city,  in  regard  to  the  city  wharf,  can 
make  no  difference.    The  port  warden  in  this 


was  afterwards  followed  in  Coe  v.  IVise,  1  Q.  |  matter  is  but  the  agent  of  the  city,  and  a  prin- 
B.  L.  R  711.    In  §  135,  it  is  stated  that  "the  :  cipal  is  always  bound  for  the  acts  and  neg- 


rules  of  law  governing  the  relation  of  master 
and  servant,  and  principal  and  agent,  are  as 
applicable  to  corporations  as  to  natural  per- 
sons; and  a  municipal  corporation  is  liable 
for  the  carelessness  or  neglect  of  its  agents, 
on  the  same  principle  that  a  natural  person  is 
liable  for  damages  resulting  from  th^  care- 
lessness, unskill fulness  or  wrong  doing  of  his 
agents.  §  137  is  to  the  same  effect.  Of  course 
municipal  corporations  in  the  exercise  of  their 
political,  discretionary  and  legislative  author- 
ity, are  not  liable  for  the  misconduct,  negli- 
gence or  omissions  of  the  agents  employed  by 
them.  But  municipal  corporations,  in  dis- 
charge of  ministerial  or  specified  duties, 
assumed  in  consideration  of  the  privileges 
conferred  by  their  charter,  are  liable  for  the 
misconduct,  negligence  or  omissions  of 
344  their  agents;  and  thi^  *though  there  be 
the  absence  of  special  rewards  or  advan- 
tages. The  distinction  is  so  stated  in  The 
City  of  Richmond  v.  Long's  adm'rs,  17  Gratt 
375.  The  remarks  just  made  by  us,  concern- 
ing the  liability  of  a  municipal  corporation, 
apply  only  to  cases  arising  under  the  second 
branch  of  the  distinction,  the  principles  of 
which  are  strongly  applicable  to  a  case  in 
which  a  municipal  corporation  is  a  wharf 
owner,  entitled  as  such  to  receive  wharfage. 
See  Dillion  on  Municipal  Corporations,  ch.  23, 
and  notes. 

We  have  examined  the  authorities  referred 
do  by  the  learned  counsel  for  the  city  of 
Petersburg,  to  wit:  Home  v.  Richards,  4  Call 
441;  Mayor  v.  Cunliff,  2  Comst  165;  Sh.  & 
Red.  on  Negligence,  §§  123,  126,  147,  148  and 
407;  Wharton  on  Negligence,  §  52;  City  of 
Richmond   v.   Lon^s  adm'rs,   ^7    Gratt    375; 


lects  of  his  agent  in  the  execution  of  the 
agency.  The  same  rule  on  this  subject,  which 
applies  to  a  private  principal,  applies  to  a  cor- 
poration, whether  ordinary  or  municipal,  and 
a  fortiori  to  a  corporation,  which  can  only  act 
by  an  agent. 

Nor  can  it  make  any  difference  that  it  has 
been  made  the  duty  of  the  Lower  Appomat- 
tox company  to  dredge  and  remove  obstruc- 
tions from  the  river  at  and  below  Petersburg, 
under  the  acts  passed  December  8th,  1824 
(acts  1823-'4,  p.  45,  ch.  48),  and  March  28th, 
1851  (acts  of  1850-'51,  p.  72,  ch.  91).  It  seems 
that  the  city  is  now  in  effect  the  Lower  Ap- 
pomattox company,  owning  all  the  stock  of 
that  company,  and  electing  its  directory,  which 
company,  therefore,  is  a  mere  agency  of  the 
city.  But  even  if  it  were  a  separate  and  inde- 
pendent organization,  its  obligation  to  perform 
a  duty,  which  the  city  is  also  bound  to  per- 
form, on  common  law  principles,  would  not 
relieve  the  city  from  its  common  law  liability 
for  the  non-performance  of  such  a  duty.  If 
so,  a  party  affected  by  the  neglect  of  such 
duty  might  be  injured  by  this  substituted  lia- 
bility of  the  company. 

Nor  can  it  make  any  difference  that  the 
United  States  have  made  appropriations  to  the 
imorovement  of  the  navigation  of  the  river, 
ana  have  occasionally  dredged  it  While 
such  operations  are  beneficial  to 
346  *the  city,  they  do  not  relieve  it  from 
its  common  law  liability  in  regard  to 
the  city  wharf. 

That  no  wharfage  was  actually  received 
by  the  city  in  this  case,  and  that  it  does  not 
usually  charge  wharfage  in  such  cases*  can 
make  no  difference.     It  is  sufficient  that  the 
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city  was ,  entitled  to  make  the  charge,  and 
that  wharfage  was  due  by  the  vessel  owner. 
He  could  not  know  that  no  wharfage  would 
be  received  by  him.  He  came  to  the  city 
with  his  vessel,  laden  with  a  cargo  of  coal 
consigned  to  merchants  of  the  city,  and  not 
being  able  to  go  up  at  once  to  the  wharf 
nearest  his  consignees,  he  moored  his  vessel 
to  the  city  wharf,  relying  on  the  city  for  the 
safety  of  his  vessel,  expecting  and  intending 
of  course  to  pay  the  legal  wharfage. 

The  court  is  further  of  opinion  that  the 
circuit  court  did  not  err  in  overruling  the  de- 
murrer to  the  fourth  count  of  the  declara- 
tion. Without  setting  out  the  substance  of 
that  count  here,  it  is  sufficient  to  say  that  it 
sets  out  a  good  cause  of  action,  and  is  free 
from  just  ground  of  objection.  The  demur- 
rer to  the  third  count  was  sustained,  and 
there  was  no  demurrer  to  the  first  or  second 
count. 

The  court  is  further  of  opinion,  that  the 
circuit  court  did  not  err  in  giving  the  six 
instructions  asked  for  by  the  plaintiff;  nor 
in  refusing  to  give  the  first,  second,  third  and 
fourth  instructions  asked  for  by  the  defend- 
ant; nor  in  giving  the  instruction  which  it 
gave  of  its  own  motion.  These  instructions, 
taken  altogether,  correctly  expounded  the  law, 
and  were  not  calculated  to  mislead  the  jury. 
(The  court  here  read  the  instructions,  and 
commented  briefly  upon  them.) 

The  court  is  further  of  opinion,  that  the 
circuit  court  did  not  err  in  overruling  the 
motion  of  the  defendant  to  set  aside  the  ver- 
dict and  grant  a  new  trial  upon  the  ground 
that  the  verdict  is  contrary  to  the 
347  *law  and  the  evidence  in  the  cause.  It 
is  not  necessary  to  decide  whether  the 
certificate  is  of  evidence  or  of  facts.  Re- 
garding it  as  a  certificate  of  facts  so  far  as  it 
is  possible  so  to  regard  it,  and  even  viewing 
it  most  favorably  for  the  defendant,  still  we 
think  it  fully  sustains  the  verdict.  The  plain- 
tiffs vessel  while  lawfully  lying  at  the 
city  wharf,  struck  against  a  pile  at  the  bot- 
tom of  the  river,  about  two  and  a  half  feet 
from  the  wharf,  which  penetrated  the  bottom 
of  the  vessel,  and  caused  it  to  sink.  It  is 
probable  from  the  certificate  of  facts,  that 
the  said  pile  was  a  part  of  the  wharf,  at  least 
originally.  But  whether  so  or  not  it  evi- 
dently had  been  there  a  long  time.  It  was 
buried  more  than  two  feet  in  the  sand,  pro- 
jected from  a  foot  and  a  half  to  two  feet 
above  the  bottom,  and  leaned  from  the  direc- 
tion of  the  wharf  towards  the  opposite  side 
of  the  river.  There  had  been  no  dredging  at 
that  point,  nor  within  two  feet  of  the  wharf, 
either  by  the  defendant  or  by  the  Lower  Ap- 
pomattox company,  or  the  United  States,  or 
any  other  agency.  Due  diligence  on  the  part 
of  the  wharf  owner. required  that  there  should 
be  such  a  dredging  at  reasonable  intervals  of 
time;  for  the  existence  of  such  an  obstruc- 
tion occasionally  might  reasonably  have  been 
expected,  and  the  risk  of  injury  to  vessel  own- 
ers who  are  invited  to  come  to  the  wharf  re- 
quired the  exercise  of  such  diligence.  Had  there 
been  such  dredging  during  the  year  next  pre- 
ceding the  injury  complained  of,  the  obstruc- 
tion which  occasioned  it  would  no  doubt  have 


been  discovered,  and  might  have  been  removed 
in  time  to  prevent  the  injury.  In  fact  it  could 
be  seen  from  the  surface  of  the  water  at  low 
tide. 

Upon  the  whole,  we  are  of  the  opinion  that 
there  is  no  error  in  the  judgment,  and  that  it 
ought  to  be  affirmed. 

Judgment  affirmed 
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*Grigsby  ft  als.  v.  Simpson, 
Ass'nee,  &c 

March  Term,    1877,   Richmond. 


'Witnesses — Competency.* — In  an  action  on  a 
bond  by  the  assignee  of  a  deceased  obligee,  the 
obligors  are  incompetent  witnesses  to  testify  in 
their  own  behalf  under  the  statute.  Code  of  1873, 
ch.    172,    I    22. 

This  was  an  action  of  debt  upon  a  bond  by 
Harrison  M.  Simpson,  assignee  of  Alfred 
Moss,  deceased,  against  A.  S.  Grigsby,  R.  H. 
Cockerille,  and  two  others,  surviving  obli- 
gors of  themselves  and  J.  C.  Gunnell.  The 
bond  was  for  $6,600,  bearing  date  the  26th 
of  April  1859,  and  payable  one  year  after 
date.  It  was  made  to  Alfred  Moss,  and  was 
by  him  assigned  to  Simpson  on  May  9th,  1859. 
The  pleas  were  payment  and  usury. 

The  case  was  tried  on  the  4th  of  June  1873, 
when  there  was  a  verdict  and  judgment  for 
the  plaintiff;  and  the  defendants  applied  for 
and  obtained  a  writ  of  error  and  supersedeas 
to  the  judgment. 

On  the  trial  the  defendants  took  three  bills 
of  exception  to  rulings  of  the  court  excluding 
evidence  tendered  by  them.  The  grounds  of 
these  exceptions  are  sufficiently  set  out  in  the 
opinion  of  Judge  Christian. 

Meredith  and  Claughton,  for  the  appellants. 
5".  F.  Beach,  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 
849        *This  is  a  writ  of  error  to  a  judgment 
of  the  circuit  court  of  Fairfax  county. 

Two  questions  are  presented  for  our  deci- 
sion, and  both  arise  upon  the  exclusion  of 
certain  testimony  offered  by  the  plaintiffs  in 
error. 

The  action  was  debt  upon  a  bond  executed 
by  A.  S.  Grigsby  and  four  others,  payable  ti> 
Moss,  and  assigned  by  Moss  to  Simpson.  The 
suit  was  brought  by  the  assignee  against  the 
obligor.  Moss,  the  obligee  being  dead.  Defend- 
ants pleaded  usury,  and  on  the  trial  offered 
two  of  themselves  as  witnesses  on  their  own 
behalf.    The  court,  on  motion  of  the  plaintiff, 

•-Wltnesnen— Death  o£  One  Party  to  fi 
Contract — Competency. — The  principal  case  is 
<:ited  and  approved  in  Grand  Staff  v.  Ridgely,  30- 
Gratt  1,  and  note;  Morris  v.  Grubb,  30  Gratt.  286, 
and  note;  Carter  v.  Hale,  32  Gratt.  115,  and  note; 
Ellis  V.  Harris,  32  Gratt.  684,  and  note;  Boyd  v. 
Townes,  79  Va.  118;  Insurance  Co.  v.  Oliver,  95  Va. 
445.  See  Burkholdcr  v.  Ludlam,  30  Gratt.  255.  The 
principal  case  is  distinguished  in  Hall  v.  Rixey,  84 
Va.  790;  Reynolds  v.  Callaway,  31  Gratt.  441.  See 
also,  Simmons  v.   Simmons,   33  Gratt.   451,  and  note. 
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excluded  both,  which  is  the  ground  of  the  first 
assignment  of  error. 

This  presents  the  question  as  to  the  true 
construction  to  be  given  to  the  22d  section  of 
ch.  172,  Code  1873.  The  21st  section  provides, 
that  "no  witness  shall  be  incompetent  to 
testify  beeause  of  interest."  The  22d  section 
contains  the  following  provision :  "And  where 
one  of  the  original  parties  to  the  contract  or 
other  transaction,  which  is  the  subject  of  the 
investigation,  is  dead,  or  insane,  or  incom- 
petent to  testify  by  reason  of  infamy,  or 
other  legal  cause,  the  other  party  shall  not 
be  permitted  to  testify  in  his  own  favor,  or 
in  favor  of  any  other  party  having  an  interest 
adverse  to  that  of  the  party  so  incapable  of 
testifying,  unless  he  shall  be  first  called  to 
testify  on  behalf  of  such  last  mentioned  par- 
ty; and  when  one  of  the  parties  is  an  ex- 
ecutor, administrator,  curator  or  committee, 
or  other  person  representing  a  dead  person, 
an  insane  person,  or  a  convict  in  the  peni- 
tentiary, the  other  party  shall  not  be  per- 
mitted to  testify  in  his  own  favor  unless  the 
contract  or  other  transaction  in  issue,  or  sub- 
ject of  investigation  was  originally  made  or 
had  with  a  person  who  is  living  and  com- 
350  petent  to  testify,  ♦except  as  to  such 
things  as  have  been  done  since  the  pow- 
ers of  such  fiduciary  were  assumed." 

The  two  witnesses  offered  in  this  case  were 
two  of  the  obligors.  Moss,  the  obligee,  was 
dead.  The  contract,  which  was  the  subject  of 
investigation  in  this  case,  was  the  bond  exe- 
cuted by  these  two  witnesses  with  three  other 
obligors,  payable  to  Moss,  the  obligee.  Moss 
was  one  of  the  "original  parties  to  the  con- 
tract," and  he  was  dead.  Certainly  the  case 
comes  within  the  precise  terms  of  the  statute, 
and  upon  its  literal  interpretation  these  wit- 
nesses must  be  excluded,  because  one  of  the 
origrinal  parties  to  the  contract  made  by  and 
with  them  (Moss,  the  obligee)  is  now  dead. 
But  it  is  insisted  by  the  learned  counsel  for 
the  plaintiffs  in  error,  with  much  ingenuity 
and  plausible  reasoning,  apparently  sustained 
by  decisions  from  other  states,  that  this  literal 
interpretation  ought  not  to  be  given  to  this 
statute;  and  that  for  the  purposes  for 
which  these  witnesses  were  introduced  they 
were  competent  to  testify. 

It  was  proposed  to  show  by  these  witnesses 
(under  the  plea  of  usury)  that  the  money  was 
loaned  by  Simpson,  the  assignee,  and  not  by 
Moss;  that  the  "transaction"  was  in  fact  be- 
tween the  obligors  and  Simpson,  and  not  be- 
tween them' and  Moss,  and  that  Simpson,  the 
real  party  to  that  transaction,  bein^  then  liv- 
ing, the  obligors  were  competent  witnesses,  as 
they  could  be  confronted  with  Simpson.  To 
sustain  this  position,  the  learned  counsel  rely 
upon  the  decisions  of  other  states.  We  have 
carefully  examined  the  statutes  of  these  states 
upon  which  these  decisions  arose.  First,  as  to 
the  New  York  cases,  most  confidently  relied  on 
by  the  learned  counsel  for  the  plaintiff  in  er- 
ror. The  statute,  under  which  these  decisions 
were  made,  is  as  follows:  "A  party  to 
351  an  action  may  *be  examined  in  his  own 
behalf,  or  in  behalf  of  any  other  party, 
in  the  same  manner,  and  subject  to  the  same 


rules  of  examination  as  any  other  witnesses, 
except  that  a  party  shall  not  be  examined 
against  parties  who  are  representatives  of  a 
deceased  person  in  respect  to  any  transactions 
had  personally  between  the  deceased  person 
and  the  witness;  and  except  also,  that  neither 
husband  nor  wife  shall  be  required  to  dis- 
close any  communication  made  by  one  to  the 
other."  Law  of  N.  Y.,  83d  Sess.,  1866,  p. 
787. 

In  the  North  Carolina  statute,  removing 
disqualification  on  account  of  interest,  the  ex- 
ception forbids  a  party  from  testifying  "as 
to  a  transaction  or  communication  between 
him  and  a  person  deceased,"  &c.  64  North 
Car.  R.  641,  sees.  342,  343,  C.  C.  P. 

In  Arkansas,  the  restriction  as  to  general 
competency  of  parties  interested,  is  **as  to 
any  transactions  with,  or  statements  to."  the 
deceased  person.  Art.  VII  Const,  sec.  22.  26 
Ark.  478. 

In  Missouri,  the  exception  in  the  statute 
relates  and  is  confined  to  persons  who  are 
parties  to  the  suit,  the  issue  arising  on  which 
is  on  trial,  and  not  to  others  who  were  merely 
parties  to  the  original  contract.  Wag.  St.,  1872, 
j<  1,  47  Missouri  145. 

It  must  be  observed  that  in  these  statutes 
of  these  several  states  there  is  no  prohibition 
as  in  ours,  as  to  "parties  to  the  original  con- 
tract" not  being  permitted  to  testify  when 
one  of  such  parties  "is  dead."  Consequently 
the  decisions  made  under  these  statutes  can- 
not be  relied  on  as  guides  to  the  construction 
of  ours.  After  careful  examination  we  find 
that  the  Massachusetts  statute  on  this  subject 
is  more  nearly  like  ours  than  that  of  any  other 
state.  In  that  state  the  statute  admits  par- 
ties to  testify,  except  "where  one  of  the 
352  original  ♦parties  to  the  contract  or  cause 
of  action  in  issue  and  on  trial  is  dead.*" 
(}enl.  Stat,  c.  131,  §  14. 

In  construing  this  statute  in  Granger  and 
others,  ex'ors  v.  Bassett,  98  Mass.  R  468,  the 
court  says:  "The  test  of  competency  is  the 
cause  of  action  in  issue  and  on  trial,  not  the 
fact  to  which  the  p»arty  is  called  to  testify. 
If  the  cause  of  action  was  a  matter  trans- 
acted with  a  person  who  has  deceased,  the 
other  party  to  that  transaction  being  also  a 
pirty  to  the  suit,  is  not  admitted  as  a  witness 
at  all,  and  cannot  testify  to  any  fact  in  the 
case.  Otherwise,  he  is  admitted  as  a  witness, 
and  being  so  admitted,  the  statute  contains  no 
restriction  nor  limitation  as  to  the  facts  to 
which  his  testimony  may  or  may  not  be  di- 
rected. His  competency  must  be  determined 
in  advance  by  the  nature  of  the  controversy 
and  the  questions  in  issue." 

We  think  this  rule  of  construction  must  be 
applied  to  our  statute.  The  plain  purpose  of 
the  legislature  was  to  declare,  that  where  the 
lips  of  one  party  to  the  original  contract  or 
transaction,  which  is  the  subject  of  investiga- 
tion, are  closed  in  death,  the  adverse  party 
shall  not  speak  at  all. 

The  object  and  purpose  of  the  statute  was 
undoubtejsly  to  put  the  parties  on  terms  of 
equality  in  regard  to  the  opportunity  of  giv- 
ing testimony.  Where  parties  have  contracted 
with  each  other,  each  may /be  supposed  to  have 
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an  equal  knowledge  of  the  transaction,  and 
both,  if  living  and  sane,  are  allowed  to 
testify.  But  if  one  is  precluded  by  death  or 
insanity,  the  other  is  not  entitled  to  the  un- 
due advantage  of  being  a  witness  in  his  own 
case.     While  the  statute  has  removed  all  re- 


circuit  court  did  not  err  in  excluding  the 
witnesses,  Grigsby  and  Cockerelle,  both  of 
whom  were  obligors  in  the  bond  payable  to 
Moss,  who  was  dead,  which  bond  was  the 
subject  of  the  suit. 

Nor  does  the  fact,  that  Cockerelle  was  the 


strictions  as  to  interest,  and  opened  the  lips  i  administrator  of  Moss,  affect  the  question  of 
of  all  parties  to  "the  contract  or  other  trans-  j  his  competency.    He  stood  in  a  double   red- 
actions, which  is  the  subject  of  investi-  j  tion.    He  was  a  defendant  obligor  in  the  suit, 
353    gation,"   when  *death  comes  and   closes  |  and  he  was  administrator  of  the  deceased  obli- 


the  lips  of  one,  even-handed  justice  re 
quires  that  the  mouths  of  all  should  be  sealed. 
Under  our  statute,  as  under  that  of  Massa- 
chusetts,  which   it  nearly   resembles,,  the   test 


gee.  The  fact  that  he  occupied  this  latter  re- 
lation did  not  relieve  him  from  restrictions  of 
incompetency  applicable  to  him  in  the  former. 
Both  Cockerelle  and  Grigsby  were  incompc- 


of  competency  is  not  the  fact  to  which  the  '  tent,  because  both  were  obligors  in  the  bond 
party  is  called  to  testify,  but  the  true  test  of  payable  to  Moss,  in  which  the  suit  was 
competency  is,  is  one  of  the  "parties  to  the  brought,  and  Moss  was  dead, 
original  contract  or  transaction,  which  is  the  ,  The  court  is  further  of  opinion,  that  the 
subject  of  investigation,"  dead?  By  this  fact  i  circuit  court  did  not  err  in  excluding  the 
his  competency  must  be  determined  in  ad-  j  memorandum  in  writing  and  figures  proved  to 
vance.  If  the  contract  or  transaction  was  with  ;  be  in  the  handwriting  of  E.  R.  Fred.  It  was 
a  person  who  has  deceased,  the  other  party  is  |  proved  that  the  plaintiff  had  no  knowl- 

not  admitted  as  a  witness  at  all,  and  cannot    355    edge  ♦of,  and  had  never  seen  this  paper, 


testify  to  any  fact  in  the  case. 

The  principles  herein  declared,  as  settling 
the  true  construction  of  the  statute  under 
consideration,  have  already  been  adopted  by 
the  court.  In  a  very  recent  case,  Mason  and 
others  v.  Wood,  to  be  reported  in  27  Gratt. 
(783,)  Judge  Anderson,  delivering  the  opin- 
ion of  the  court,  said  in  reference  to  this  sec- 
tion (22d)  :  The  languai?e  of  the  statute 
seems  to  be  explicit— "Where  one  of  the 
original  parties  to  the  contract  *  *  *  is 
dead,  *  *  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor,"  &c.  The 
legislature  may  have  intended  to  limit  the 
incompetency  to  testify  to  transactions  be- 
tween the  living  and  deceased  party,  or  to 
the  acts  and  declarations  of  the  deceased  par- 
ty, and  not  to  have  otherwise  restricted  his 
general  competency,  as  declared  by  the  21st 
section;  but  if  so  intended  it  is  not  so  ex- 
pressed. By  the  terms  and  express  letter  of 
the  law,  parties  in  such  cases  are  declared  to 
b"  incompetent  to  testify  in  their  own  favor. 
There  is  no  limitation  of  incompetency  as 
to  the  subject-matter  of  the  testimony.  It 
iq  general  and  unrestricted.  They  are  de- 
clared to  be  incompetent  to  testify  in  the 
cause  in  their  own  favor.  It  might  have 
been  reasonable  in  the  legislature  to  have 
854  *restricted  the  incompetency  to  such  mat- 
ters as  the  other  party,  if  not  incapaci- 
tated, might  be  qualified  to  speak  to,  as  acts 
pnd  declarations  imputed  to  him,  or  transac- 
tions in  which  he  acted  a  part,  and  left  un- 
touched his  competency  as  to  other  matters; 
and  such  restriction  might  comport  with  the 
spirit  of  the  act;  but  the  legislature  has  not 
so  said,  and  the  court  is  not  disposed  to  ex- 
tend the  operation  of  the  act  beyond  its  terms 
and  express  provisions;  and  the  incompetency 
of  parties  to  testify  in  their  own  favor  in  such 
cases  being  declared  by  the  act  in  express 
terms,  they  must  be  held  incompetent  to  testify 
to  any  matter  bearing  upon  the  issues  in  the 


and  it  was  in  fact  an  offer  to  introduce 
the  declaration  of  Fred,  which  was  clearly 
inadmissible. 

Upon  the  whole  case,  the  court  is  of  opinion 
there  is  no  error  in  the  judgment  of  the  cir- 
cuit court,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 
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♦Carter,   Trustee.   &c.   v.   McArtor 
&  als. 

March  Term,    1877,    Richmond. 
Absent,  Andeison,  J. 

I.  Deed* — Ml«take«.* — For  the  principles  on 
which  a  court  of  equity  will  act  on  an  application 
to  correct  a  mistake  in  a  deed,  see  the  opinion  of 
Staples,  J. 

II.  In  March  1844,  by  an  agreement  in  writing,  D 
sells  a  tract  of  land  to  M,  for  which  M  is  to  trans- 
fer to  D  bonds  of  K,  secured  by  a  deed  of  trust  on 
real  estate,  and  gives  his  bond  for  the  balance  of  the 


These  views,  so  recently  expressed  by  the 
unanimous  judgment  of  the  court,  are  decisive 
of  the  questions  raised  in  the  case  before  us. 

The  court  is  therefore  of  opinion,  that  the 


'Deeds — Mliitakes — Correction  by  Court 
of  Bqnlty. — In  Donaldson  v.  Levine,  93  Va.  477, 
the  court  quotes  with  approval  from  the  opinion  of 
Judge  Staples  concerning  the  principles  on  which  a 
court  of  equity  will  act  on  an  application  to  correct 
a  mistake  in  a  deed,  and  says  further  on  its  own 
part:  "The  burden  of  proof  is  throughout  on  the 
complainant,  who  must  rebut  the  presumption  that  the 
writing  speaks  the  final  agreement  by  the  clearest  and 
most  satisfactory  evidence.  It  must  not  only  appear 
that  the  parties  entertained  a  different  intention  in 
tne  first  instance,  but  that  it  was  not  changed  at  or 
before  the  execution  of  the  instrument;  for  other- 
wise the  legal  and  natural  inference  is,  it  was  laid 
aside  for  that  expressed  in  the  writing."  Citing 
Story's  Eq.  Jur.,  sec.  160;  Leas  t.  Kidson,  9  Gratt. 
277;  Mauzy  v.  Scllars,  26  Gratt.  641;  Hearne  ▼. 
Ins.  Co.,  20  Wall.  488;  Lyman  v.  United  Ins.  Co., 
2  Johns.  Ch.  630;  2  White  and  T.  leading  Cases  in 
Equity  Pt.  1,  p.  980  (Ed.  1877);  Pomeroy's  Eq.  Jur. 
sec.  859.  The  principal  case  is  cited  with  approval 
on  the  same  questions  in  Pulaski  Iron  Co.  v.  Palmer, 
89  Va.  386;  French  v.  Chapman,  88  Va.  322;  Rail- 
road Co.  V.  Dunlop,  86  Va.  352;  Migor  v.  Ficklin, 
85  Va.  738.  Citing  also,  Whitney  v.  Smith,  33  Minn. 
124;  Stiles  v.  Willis,  66  Ind.  SSj^Sce  also.  Fudge 
V.    Payne,   86   Va.   303.    gitized  by  LjOOQIC 
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purchase  money,  payable  in  ten  years  with  interest; 
and  M  is  to  convey  the  land  in  trust  to  secure  the 
payment  of  the  bonds  of  K,  aniT  the  balance  of  the 
purchase  money.     In  December  1844,  M  conveys  the 
land  in  trust  to  secure  to  D  a  bond  of  $6,000,  pay- 
able in  ten  years  with  interest,  but  no  reference  is 
made  in  the  deed  to  the  bonds  of  K.     The  real  es- 
tate on  which  the  bonds  of  K  are  secured  diminishes 
in  value,  and  when  so}d  by  D  in  1852,  brings  only 
one-third  of  the  amount  due  on  the  bonds.     In  1858 
C,   trustee,   claiming  under   D,   files  his  bill  against 
M  and  others,  claiming  that  by  mistake  the  deed  of 
trust  executed  by  M  omitted  to  secure  the  K  bonds. 
A   witness  who  drew  the  agreement,  but   was  not  pres- 
ent when   the  deed  was  drawn  and  executed,  says  he  in 
1845  called  attention  to  the  mistake,  and  was  told  the 
agreement   was   sufficient   to   bind   the   land — Held: 
1.    Sstme — Presamptlon. — The   presumption   is, 
that  the  intention  to  secure  the  K  bonds  by  the 
deed  was  relinquished  before  the  deed  was  drawn 
and  executed;    and  the  evidence  is  insufficient  to 
rebut    that    presumption. 
S.    Same — Laches.* — The  parties  having  Uptown, 
as   early  as    1852,   that   the   real   estate  on   which 
the   K   bonds    was   secured   was   not    sufficient   to 
discharge    them,    and    they    having    delayed   until 
1858   before   they    filed   their    bill,    they   are   pre- 
cluded by  their  laches  from   any  relief. 

By  a  memorandum  of  agreement  wn- 
857  der  seal  bearing  ♦date  the  12th  of 
March  1844,  between  Daniel  Hitt  of  the 
first  part,  Robert  McArtor  of  the  second  part, 
and  Richard  De  Butts  of  the  third  part,  all 
of  the  county  of  Fauquier,  it  was  witnessed 
that  De  Butts  had  sold  to  Hitt  and  McArtor, 
to  be  equally  divided  between  them,  two  par- 
cels of  land  containing  three  hundred  and 
nineteen  acres,  at  $50  per  acre.  And  De 
Butts  agreed  to  purchase  of  Hitt  a  tract  of 
two  hundred  and  thirty-five  acres,  at  the  same 
price,  and  to  pay  Hitt  the  difference.  And 
for  the  moiety  of  the  land,  of  one  hundred 
and  fifty-nine  acres,  purchased  by  McArtor,  he 
was  to  pay  as  follows :  six  bonds  of  W.  A. 
Kerchival,  supposed  to  amount  in  all  to  $1,150 
or  $1,200;  also  one  negro  woman  and  two 
children  at  $600,  and  the  balance  in  ten  years, 
with  interest  payable  semi-annually.  And  Mc- 
Artor was  to  guarantee  the  prompt  payment 
of  the  Kerchival  bonds,  and  to  give  a  deed 
of  trust  upon  the  land  to  secure  the  payment 
of  the  whole  purchase  money,  including  the 
amount  of  the  Kerchival  bonds. 


'Equitable  Relief — Laches. — In  Perkins  v. 
I^ane,  82  Va.  62,  the  court,  citing  the  principal  case, 
lays  down  the  law  regarding  laches  as  follows:  "Those 
who  invoke  the  jurisdiction  of  a  court  of  chancery 
must  do  so  within  a  reasonable  time,  instead  of  lying 
by  until  by  their  supineness  and  negligence  there  can 
no  longer  be  a  safe  determination  of  the  contro- 
versy." Citing  also,  Carr  v.  Chapman,  5  Leigh  176; 
Caruthers  v.  Lexington,  12  Leigh  617;  Smith  v. 
Thompson,  7  Gratt.  112;  Foster  v.  Ri.son,  17  Gratt. 
321;  Bargamin  v.  Clarke,  20  Gratt.  544;  Harrison  v. 
Gibson,  23  Gratt.  212;  Stamper  v.  Garnctt,  31  Gratt. 
550;  Hatcher  V.  Hall,  77  Va.  573;  Morrison  v.  House- 
holder, 79  Va.  627;  Nelson  v.  Kownslar,  79  Va.  468; 
Wissler  v.  Craig,  80  Va.  22.  See  also,  Morgan  v. 
Fisher,  82  Va.  423,  citing  principal  case  and  Badger 
V.  Badger,  2  Wall.  87;  Sullivan  v.  Railroad  Co.,  94 
J.  S.  806;    Brown  v.  Buena  Vista,  95  U.  S.  157. 


The  Kerchival  bonds  and  the  negro  wotnan 
and  children  were  delivered  to  De  Butts,  and 
he  having  conveyed  the  land  to  McArtor, 
McArtor  and  wife  by  deed  bearing  date  the 
18th  of  December  1844,  conveyed  the  land 
to  Thomas  N.  Latham,  in  trust  to  secure 
the  payment  to  De  Butts  of  a  bond  of  $6,000. 
bearing  date  April  1st,  1884,  s^pd  payable 
with  interest  in  ten  years.  In  this  deed  no 
allusion  is  made  to  the  Kerchival  bonds. 

In  May  1855,  Richard  De  Butts  conveyed 
to  Edward  Hall  this  bond  f of"  $6,000,  with 
other  property,  in  trust  for  the  separate  use 
of  Mrs.  Sarah  M.  C.  De  Butts;  and  Rich- 
ard H.  Carter  was  subsequently  substituted 
in  the  place  of  Hall. 

In   March  1858,  Richard  H.    Carter, 

858  as  trustee  for  ♦Mrs.   De  Butts,  insti- 
tuted  a   suit   in   equity   in    the    circuit 

court  of  Fauquier  county,  against  Robert 
McArtor,  Mr.  and  Mrs.  De  Butts,  Latham 
and  Kerchival.  In  his  bill  be  set  out  the  agree- 
ment and  deed  of  trust  aforesaid,  and  says  that 
from  some  mistake,  omission,  accident,  or  some 
other  cause,  McArtor  failed  to  secure  on  the 
said  land  the  ultimate  payment  of  the  said 
Kerchival  bonds,  with  the  interest  on  the 
same,  which,  by  the  terms  of  said  agree- 
ment, he  bound  himself  to  do.  That  after 
his  appointment  as  trustee  as  aforesaid,  De 
Butts  assigned  and  delivered  to  him  the  said 
bonds.  That  when  McArtor  assigned  them  to 
De  Butts  they  were  secured  by  deed  of  trust 
on  certain  property  in  the  village  of  Paris,  ex- 
ecuted to  L.  P.  Payne  as  trustee,  under  which 
an  informal  sale  was  made,  when  the  prop- 
erty was  bid  in  by  McArtor  at  $450.  But 
this  sale  proving  invalid,  another  sale  of  the 
property  was  made  under  a  decree  of  the 
court  in  a  suit  brought  by  De  Butts,  at 
which  sale,  on  the  20th  of  December  1852, 
the  said  De  Butts  became  the  purchaser  at 
$500,  leaving  a  large  balance,  which  he 
states,  still  due  upon  the  bonds.  That  at 
the  time  of  the  delivery  by  McArtor  to  De 
Butts  of  the  said  bonds,  Kerchival  was  ut- 
terly insolvent,  and  so  continues;  that  it 
would  have  been  vain  to  attempt  to  coerce  the 
payment  of  the  money  mentioned  in  the  bonds 
by  process  of  law  when  they  fell  due;  and  the 
property  conveyed  in  the  deed  of  trust  was 
wholly  inadequate  to  secure  them. 

The  prayer  of  the  bill  is,  that  McArtor 
may  be  decreed  to  pay  the  amount  due  upon 
said  bonds,  and  in  default  of  payment,  that 
the  land  aforesaid,  upon  which  he  bound 
himself  to  secure  the  payment,  may  be  de- 
creed to  be  sold  for  .the  satisfaction  there- 
of; and  for  general  relief. 

859  ♦McArtor   demurred  to  the  bill  for 
waat  of  equity,  and  he  also  answered. 

He  admits  he  passed  to  De  Butts  the 
KerchivaJ  bonds,  part  payment  of  the  pur- 
chase money  of  the  land  purchased  by  him; 
but  he  denies  that  "from  mistake,  omissiv  n, 
accident,  or  some  other  cause,"  there  was  a 
failure  to  secure  by  the  deed  of  trust  which 
he  executed  to  Latham  upon  the  land  pur- 
chased by  him,  as  is  alleged  in  the  bill,  the 
ultimate  or  any  payment  of  the  Kerchival 
bonds.     On  the  contrary,  respondent's  dis- 
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tinct  recollection  is,  that  Latham,  the  trus- 
tee, who  wrote  the  deed,  prepared  it  in  the 
presence  and  under  the  direction  of  the 
parties,  with  the  contract  between  the  par- 
tics  before  him;  and  he  insists  that  if  there 
had  been  an  agreement  to  embrace  the 
Kerchival  bonds,  which  he  does  not  ad- 
mit, it  was  at  the  time  of  executing  the  deed 
of  trust  abandoned. 

He  further  says,  that  a  short  time  before 
he 'transferred  the  Kerchival  bonds  to  De 
Butts,  he  had  sold  the  property,  on  which 
they  were  secured  by  deed  of  trust,  to  Kerchi- 
val for  $1,200,  and  Kerchival  had  put  upon  it, 
prior  to  the  transfer,  valuable  repairs,  greatly 


ment  set  forth  in  the  prior  agreement.  The 
very  circumstance  that  the  final  instrument 
of  conveyance  differs  from  the  preliminary 
contract,  affords  of  itself  some  presumption 
of  an  intentional  change  of  purpose  or 
agreement,  unless  there  is  some  recital  in 
it,  or  some  other  attendant  circumstance, 
which  demonstrates  that  it  was  merely  in 
pursuance  of  the  original  contract.  Story's 
Eq.  Ju.,  §  160;  Leas'  ex'or  v.  Eidson,  9  Gratt. 
277 ;  Mausy  v.  Sellars,  26  Gratt.  641. 

In  leading  cases  in  equity,  vol.  II,  part  I, 
page  980  (E.  1877),  the  rule  is  thus  ex- 
pressed. The  burden  of  proof  is  through- 
out on  the  complainant,  who  must  rebut  the 


enhancing  its  value.   That  De  Butts,  about  the    presumption    that    the    writing    speaks    the 


year  1845,  caused  a  sale  of  the  property  to  be 
made,  at  which  sale  respondent  being  liable, 
as  assignor  of  said  bonds,  attended  and  bid  in 
the  property  at  $650,  instead  of  $450,  as 
stated  in  the  bill;  at  which  sum  respondent 
was  well  content  to  keep  the  property,  and 
pay  De  Butts  the  balance  due  upon  the  bonds ; 
but  the  sale  having  been  made  without  the 
presence  of  the  trustee,  it  was  deemed  to  be 
void,  and  was  not  consummated  for  six 
years  afterwards.  The  said  De  Butts  took  no 
steps  to  collect  the  said  bonds,  either  by  a  sale 
of  the  real  estate  or  proceedings  against  Ker- 
chival; during  all  which  time  the  real  es- 
360  tate  was  *constantly  diminishing  in 
value.  It  was  subsequently  sold,  as 
stated  in  the  bill.  And  he  relies  upon  the 
statute  of  limitations  as  a  bar  to  the  claim. 

A  number  of  witnesses  were  examined  in 
the  case;  but  th6  only  evidence  in  relation 
to  the  difference  between  the  agreement  and 
the  deed  of  trust,  is  that  of  Edward  Hall, 
who  wrote  the  agreement.  His  testimony 
is  sufficiently  stated  by  Judge  Staples  in  his 
opinion. 

The  cause  came  on  to  be  heard  on  the  2d 
of  February  1872,  when  the  court  held  that 
there  was  not  sufficient  evidence  to  reform 
the  deed  of  trust  to  Latham,  so  as  to  charge 
the  same  with  the  Kerchival  bonds;  and 
therefore  dismiss  the  bill  with  costs.  And 
Carter  thereupon  applied  to  this  court  for 
an   appeal;   which  was  allowed. 

Brooke  &  Scott  and  Mosby,  for  the  appel- 
lant. 

IVm.  H.  Payne,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  although  a 
deed  or  other  instrument  may  be  reformed, 
when  through  mistake  or  accident  it  does 
not  accurately  represent  the  agreement  of 
the  parties,  it  is  necessary  that  both  the  agree- 
ment and  the  mistake  shall  be  made  out  by  the 
clearest  and  most  satisfactory  testimony.  Where 
the  mistake  is  established  by  other  prelim- 
inary written  agreements,  equity  more  read- 
ily interferes  than  in  cases  where  the  mis- 
take is  to  be  established  by  parol  evidence. 
But  even  where  there  is  a  preliminary  ar- 
ticle of  agreement  or  settlement,  it  must  be 
made  plainly  to  appear  that  the  parties  intend- 
ed  in  their   final   instrument   merely   to 


final  agreement  by  the  clearest  and  most 
satisfactory  evidence.  It  must  not  only  ap- 
pear that  the  parties  entertained  a  different 
intention  in  the  first  instance,  but  that  it 
was  not  changed  at  or  before  the  execution 
of  the  instrument;  for  otherwise,  the  legal 
and  natural  inference  is,  it  was  laid  aside 
for  that  expressed  in  the  writing. 

The  court  is  further  of  opinion,  that  ap- 
plying these  principles  to  the  case  before  us, 
there  is  no  error  in  the  decree  of  the  circuit 
court.  According  to  the  memorandum  or  ar- 
ticles of  agreement,  entered  into  on  the  12th 
March  1844,  it  was  provided  that  the  deed  of 
trust  to  be  executed  by  the  appellee,  McArtor, 
to  secure  the  payment  of  the  purchase  money 
due  his  vendor,  Richard  De  Butts,  was  also 
to  include  the  amount  of  the  Kerchival  bonds. 
That  deed  was  not  executed  until  the  18th  of 
December  1844.  It  does  provide  for  the  pay- 
ment of  $6,000,  part  of  the  purchase  money, 
but  it  makes  no  provision  for  the  Kerchival 
bonds.     It    makes   no    reference   whatever   to 

them.  Whether  this  omission  was  ac- 
368     cidental.  or  whether  *the  parties  were 

satisfied  the  Kerchival  bonds  were  al- 
ready amply  secured  by  deed  of  trust,  it  is 
impossible  to  say.  As  has  been  already 
said,  the  presumption  is,  that  the  deed 
speaks  the  final  agreement  of  the  parties.  It 
devolves  upon  the  appellant  to  rebut  that  pre- 
sumption by  satis factor>'  evidence.  It  is  incum- 
bent upon  him  to  show  that  the  intention  ex- 
pressed in  the  memorandum  was  not  changed 
before  the  execution  of  the  deed.  As  one  or 
the  other  must  be  held  to  express  the  true 
agreement,  the  legal  and  natural  inference 
is,  that  the  one  last  executed  is  the  proper 
one.  There  is  nothing  in  the  deed  to  rebut 
this  inference.  Had  the  recitals  therein  made 
disclosed  a  purpose  to  provide  for  the  pay- 
ment of  the  purchase  money,  there  would 
be  greater  reason  to  conclude  the  omission 
was  accidental.  But  nothing  is  said  about 
purchase  money.  All  the  provisions  relate 
to  a  bond  of  $6,000;  the  date,  time  and  mode 
of  payment  of  which  are  minutely  stated. 
From  all  which  it  may  be  fairly  concluded 
that  the  parties  in  preparing  and  executinp 
the  deed  had  reference  to  the  origin?  1 
agreement,  were  then  fully  apprized  of  all 
its  terms,  and  waive  the  provision  touching 
the  Kerchival  bonds. 

The  only  testimony  adduced  by  the  ap- 
pellant, to  controvert  the  correctness  of  thi^ 


861    carry  into  effect  the  control  *or  arrange-    view,  is  found  in  the  deposition  of  Edward 
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Hall,  the  father-in-law  of  De  Butts.  This  ,  yet  in  consequence  of  De  Butts'  delay  in 
deposition  was  taken  in  the  absence  of  the  ,  enforcing  the  collection,  the  property,  from 
opposing  party  and  his  counsel,  upon  three  mismanagement  or  other  causes,  became  so 
days'    notice   given   to   a   daughter   of    Mc-  '  impaired  in  value,  that  when  the  sale  was 


Artor  in  his  absence,  without  explanation, 
and  all  the  interrogatories  and  answers  al- 
leged to  be  wholly  in  the  handwriting  of 
counsel.  The  deposition  was  excepted  to 
upon  these  grounds.  Whether  the  excep- 
tions were   ever  called   to  the  attention   of 

the  court  below,  or  were  passed  upon, 
363     *does  not  appear.  Waiving  any  inquiry 

upon  those  points,  and  giving  to  the 
appellants  the  benefit  of  the  evidence,  it 
is  altogether  insufficient  to  establish  the 
alleged  mistake,  especially  against  the  pos- 
itive denials  of  the  answer.  The  deposition 
was  taken  twenty-two  years  after  the  date 
of  the  contract,  and  relates  to  transactions, 
the  most  material  of  which  occurred  in  the 
absence  of  the  witness,  and  of  which  he  had 
no  personal  knowledge.  He  does  not  pre- 
tend that  McArtor's  attention  was  called  to 
the  mistake,  or  that  the  latter  had  ever  ad- 
mitted a  mistake  was  committed  in  the  prep- 
aration and  execution  of  the  deed  of  trust. 
He  does  say  that  when  he,  the  witness,  saw 
the  deed  of  trust,  shortly  after  its  execu- 
tion, h-e  called  attention  to  the  omission, 
and  was  told  it  made  no  difference,  as  the 
contract  was  a  sufficient  guarantee  for  the 
payment  of  the  Kerchival  bonds.  If  this  be  so, 
it  may  serve  in  some  measure  to  explain  the 
reasons  influencing  the  parties  in  confining 
the  deed  as  a  security  for  the  $6,000  bond. 

Notwithstanding  the  appellants,  or  those 
under  whom  they  claim,  had  actual  notice 
of  the  alleged  mistake  as  far  back  as  Janu- 
ary 1845,  no  suit  was  brought,  and  no  claim 
was  ever  asserted  to  have  it  corrected  until 
the  year  1858,  a  period  of  fourteen  years, 
when  this  bill  was  filed.  No  excuse  is  given, 
or  attempted  for  this  long  delay.  This  is 
the  more  surprising,  because,  as  early  as 
1852,  the  property  conveyed  to  secure  the 
payment  of  the  Kerchival  bonds  was  sold, 
and  an  amount  realized  from  the  sale  suffi- 
cient to  pay  only  about  one-third  of  the 
debt.  And  yet  with  full  knowledge  of  this 
deficiency  the  parties  delayed  the  assertion 
of  this  claim  for  nearly  six  years.  There 
is  but  one   satisfactory  theory  upon  which 

such  conduct  can  be  explained.  At  the 
C64    time  the  deed  of  *trust  was  executed, 

the  property  pledged  for  the  payment 
of  the  Kerchival  bonds  was,  on  all  hands, 
regarded  as  sufficient  for  that  purpose.  As 
by  the  contract  of  sale  and  assignment  De 
Butts  became  the  owner  of  the  bonds,  and  en- 
titled to  the  deed  of  trust,  with  the  privilege 
of  enforcing  the  same  at  his  pleasure,  it  might 
well  be  that  he  was  content  with  the  security 
thus  given  him,  while  Mc  Artor,  on  the  other 
hand,  was  unwilling  to  subject  his  own  prop- 
ery  to  the  hazards  of  any  delay  on  De  Butts' 
pqrt  in  collecting  the  Kerchival  bonds.  When, 
therefore,  the  deed  of  trust  was  to  be  given, 
no  provision  was  inserted  in  it  for  their  pay- 
ment. H  such  was  the  view  taken,  the  result 
fully  justified  the  caution  of   McArtor.    The 


made  in  1852,  De  Butts  himself  being  the 
purchaser,  it  brought  but  one-third  of  its 
original  value.  This  of  itself  would  be  suf- 
ficient to  prevent  the  interposition  of  a 
court  of  equity  in  correcting  the  mistake, 
even  if  clearly  established.  A  party  having 
a  just  claim  to  invoke  the  jurisdiction  of 
that  court  upon  equitable  grounds,  must  ex- 
ercise reasonable  diligence  in  the  assertion 
of  his  demands.  If  by  his  laches  injustice 
may  be  done  the  defendant  the  court  de- 
clines to  interfere.  And  this  principle  is 
justly  applied  to  bills  to  reform  contracts 
on  the  ground  of  mistake  as  to  other  cases. 

The  court  is  therefore  of  opinion  there  is 
no  error  in  the  decree  of  the  circuit  court, 
and  the  same  must  be  affirmed. 

Decree  affirmed. 


365 


♦Cole's  Committee  v.  Cole's  Adm'r. 

March  Term,    1877,    Richmond. 
Absent,   Andersok,  J. 

1.  Confederate      Bonds — ^Acconntlnir-* — ^W. 

committee  of  a  lunatic  C,  settled  his  account  in 
1858,  which  showed  him  indebted  to  C  in  the  sum 
of  $1,761.72.  In  1863  W  again  settled  his  accoaat. 
showing  a  balance  against  him  of  $1,394.71.  as  of  tltt 
1st  November  1863,  the  only  charges  against  him  ia 
this  account  being  the  balance  of  the  previous  ac- 
count. In  March  1864,  upon  the  petition  of  W,  the 
judge  of  the  circuit  court  made  an  order,  author- 
izing him  to  invest  the  amount  of  $1,000  in  Coo- 
federate  or  State  bonds;  and  in  the  same  month  W 
deposited  this  sum  with  the  treasurer  of  the  Confed- 
erate States,  and  received  a  certificate  showing  be 
was  entitled  to  receive  a  four  per  cent,  bond  of  the 
Confederate  States;  but  it  does  not  appear  that  the 
bond  was  ever  issued — Held:  The  money  in  the 
hands  of  W  having  been  received  in  good  money, 
the  order  of  the  judge  was  not  authorized  by  the 
statute,  anu  W  must  account  for  it  in  good  moocy. 

2.  Appeal — Exceptions — "When  I'nnecMi- 
sary.f — The  commissioner,  in  settling  the  accoont 
of  W,  makes  two  statements,  the  only  difference  ia 
them  being,  that  in  one  he  gives  W  credit  for  the 


'Fiduciary  Funds — InT-estment  In  Con- 
federate Securities. — See  Carter  v.  Dulaney,  30 
Gratt.  192,  and  note,  citing  principal  case  in  regard  to 
its  rulings  on  the  investment  of  fiduciary  funds  in  Coo- 
federate  bonds.  See  also,  McClure  v.  Johnson,  14 
W.    Va.    432. 

tAppenl — Commissioner's  Report — ^Bzce^- 
tlons. — See  Simmons  v.  Simmons,  33  Gratt.  451,  and 
note,  for  cases  holding  with  the  principal  case  that 
commissioner's  reports  not  excepted  to  in  the  lower 
court  cannot  be  impeached  before  the  appellate  court 
in  relation  to  matters  which  may  be  affected  by  extra- 
neous testimony.  See  also,  Bar.  Ch.  Pr.  (2nd  Ed.) 
698,  and  Shipman  v.  Fletcher,  91  Va.  490.  and  cases 
cited.  The  principal  case  is  cited  with  approval  in 
Nickels  V.  Kane,  82  Va.  315;  Ashby  v.  Bell.  80  Va. 
815;  Liberty  Savings  Bank  v.  Campbell,  75  Va.  543; 
Gilmer  v.  Baker,  24  W.  Va.  93,  citing  also,  McCarty 


Kerchivaf  property    was    at    the    time    amply  I  v.  Chalfant,  14  W.  Va.  531;    Ward  v.  Ward,  21  W. 
sufficient  for  the  payment  of  that  debt;  and  I  Va.  262.    Sec  also,  Evans  v.  Shroycr,  22  W.  Va.  584, 
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ceased,  the  former  committee  of  the  appellant. 

The  only  object  of  the  suit  was  to  hold 
the  estate  of  the  said  Walter  W.  Cole  to  ac- 
count for  the  sum  of  $1,000,  alleged  by  the 
admmistrator  to  have  been  invested  by  his 
intestate  for  the  appellant  in  a  bond  of  the 
Confederate  States,  under  an  order  of  the 
judge  of  said  court  made  in  vacation  on  the 
8th  day  of  March  1864,  upon  an  ex  parte  peti- 
tion of  the  said  Walter  W.  Cole,  under 
Se?  the  act  of  the  general  assembly  ♦passed 
March  5th,  1863,  entitled  "an  act  au- 
thorizing fiduciaries  to  invest  funds  in  their 
hands  in  certain  cases,  and  for  other  pur- 
poses."   Acts  of  1862-'63,  ch.  46,  p.  81. 

A  commissioner  of  the  court  was  ordered 
to  take  an  account  of  the  transactions  of  the 
said  Walter  W.  Cole  as  committee,  "showing 
what  estate  of  Meriwether  Cole  (the  lunatic) 
went  into  the  hands  of  said  committee,  and 
his  disposition  of  the  same,  and  particularly 
when  and  from  what  source,  and  in  what  kmd 
of  funds  the  sum  of  $1,000  was  received," 
alleged  to  have  been  invested  as  aforesaid. 

The  account  was  tak<en  as  ordered,  and  by 
the  report  of  the  commissioner,  and  the  evi- 
dence in  the  cause,  it  appears  that  the  said 
Walter  W.  Cole  qualified  as  committee  of 
the  appellant  in  the  year  1854.  He  made 
two  ex  parte  settlements  of  his  accounts,  one 
in  the  year  1858,  and  the  other  in  the  year  1863. 
By  the  first  of  these,  it  appears  that  the  only 
estate  of  the  lunatic,  that  ever  came  to  the 
hands  of  the  committee,  was  the  sum  of 
$1,952.41,  received  June  1st,  1854;  and  the 
balance  found  against  him  on  the  first  set- 
tlement, to  wit:  $1,761.72,  as  of  the  1st  day 
of  November  1858,  was  carried  into  the  ac- 
count stated  in  the  second  settlement,  which 
last  named  account  as  stated  showed  a  bal- 
ance against  him  of  $1,394.71,  as  of  the  1st 
day  of  November  1863. 

This  last  named  balance  therefore,  of 
$1,394.71,  was  payable  in  specie  or  its  equiv- 
alent. It  had  never  been  invested,  so  far 
as  appears,  and  it  was  therefore  a  specie 
debt,  owing  by  the  committee  to  the  estate 
he  represented. 

The  petition,  on  which  the  order  of  the 
8th  of  March  1864  was  made,  does  not  appear 
in  the  record.  A  copy  of  the  order,  how- 
SeS  ever,  is  filed,  in  which  the  petition  *is 
merely  referred  to,  no't  recited,  and  the 
petitioner  by  that  order  was  authorized  to 
invest  in  his  name  as  committee  $1,000  in 
interest-bearing  bonds  of  the  Confederate 
States,  or  State  of  Virginia,  "to  be  held  by 
him  according  to  law." 

It  does  not  appear  that  the  investment  as 
ordered  was  ever  completed.  The  certifi- 
cate of  a  depositary  of  the  Confederate 
States,  dated  11th  March  1864,  is  filed,  show- 
ing that  the  sum  of  $1,000  was  paid  into  the 
office  of  the  depositary  on  that  day  by  the  said 
Walter  W.  Cole,  which  entitled  him  to  regis- 
tered bonds  of  the  Confederate  States,  bearing 
four  per  centum  per  annum  interest  from  that 
has  interests  adverse  to  the  lunatic,  a  suit  may  be  date.  But  no  such  registered  bonds  were 
brought   in   the   name   of   the   lunatic,   by   his    luxt    filed,  nor  does  it  appear  that  any  such  were 

ever  issued  in  pursuance  of  the  certificate. 

We  have  then  the  naked  case  of  a  fiduciary 
owing  a  specie  debt  to  the  estate  he  repre- 


$1,000  Confederate  bond,  and  in  t^e  other  he 
omits  it;  and  he  refers  tne  question  of  W*8  right 
to  the  credit  to  the  court.  The  court  adopts  the 
statement,  giving  him  the  credit,  and  decrees  ac- 
cordingly. On  appeal  held,  an  exception  to  the 
report  was  not  necessary,  and  the  appellate  court 
may    correct   the   decree. 

J^  Same — "When  Necessary. — The  accounts,  set- 
tled in  1858  and  1863,  speaks  of  W  as  trustee  of 
C;  but  in  the  account  by  the  commissioner  he  is 
treated  as  committee  of  C.  There  having  been  no 
exception  to  the  report  for  bringing  into  the  latter  ac- 
count the  charges  in  the  first  two,  W's  adm'r  cannot 
object  to  the  report  on  this  ground  in  the  appellate 
court,  he  not  having  excepted  in  the  circuit  court. 

4.     CluLncerr    Practlce.t— A    bill    says:     "Your 

complainant    C,    who    being    a    person    of    unsound 

mind,   sues   by  his   next   friend  and   committee   A." 

It  will   be  considered  and  treated  as  a  suit  by  the 

committee. 

366  ♦This  was  a  suit  in  equity  in  the  cir- 
cuit court  of  Charlotte  county,  brought 
by  Paul  V.  Adams,  committee  of  Meri- 
weather  Cole,  a  lunatic,  against  the  admin- 
istrator of  Walter  W.  Cole,  deceased,  a  for- 
mer committee  of  the  lunatic,  for  a  settle- 
ment of  the  account  of  said  Walter  W. 
Cole.  The  only  matter  of  controversy  in  the 
circuit  court  seems  to  have  been  whether  Wal- 
ter W.  Cole  was  entitled  to  a  credit  for  $1,000, 
invested  under  an  order  of  the  judge  in  a  Con- 
federate bond.  The  court  below  allowed  the 
credit,  and  Adams,  the  committee,  obtained 
an  appeal  to  this  court.  The  case  is  stated 
by  JUDGS  Burks  in  his  opinion. 

W.  W.  Henry,  for  the  appellant. 
Wood  Bouldin,  Jr.,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  the  county  of  Charlotte, 
pronounced  on  the  1st  day  of  April  1871,  in 
a  suit  brought  in  the  name  of  the  appellant, 
a  person  of  unsound  mind,  by  his  next 
friend  and  committee,  against  the  appellee, 
as  administrator  of  Walter  W.  Cole,  de- 
citing  the  principal  case,  and  Peters  v.  Neville,  26 
Gratt.  549;  Savings  Bank  v.  Campbell,  75  Va.  534; 
Wyatt  V.  Thompson,  10  W.  Va.  645;  Ogle  v.  Adams, 
12  W.  Va.  213;  Chapman  v.  R.  R.  Co.,  18  W.  Va. 
184.  This  case,  (Evans  v.  Shroyer,  22  W.  Va.  583) 
states  the  rule  to  be  that  a  commissioner's  report 
erroneous  upon  its  face  may  be  objected  to  in  the 
appellate  court,  though  no  exception  was  taken  in  the 
court  below,  citing  White  v.  Johnson,  2  Munf.  285; 
Reitz  v.  Bennett,  6  W.  Va.  417. 

tCliAiieerT  Practice — Suit  In  Behalf  of 
I^nnatle. — In  Hinton  v.  Bland,  81  Va.  591,  the  prin- 
cipal case  and  Bird's  Committee  v.  Bird,  21  Gratt. 
712,  are  cited  as  authority  for  the  proposition  that 
a  suit  on  behalf  of  a  lunatic  respecting  ^.is  person  or 
estate  must  be  in  the  name  of  the  committee,  if 
there  be  one.  But  in  Bird's  Committee  v.  Bird, 
21  Gratt.  712,  it  was  held  that  where  no  committee 
of  a  lunatic  has  been  appointed,  or  where  the  com- 
mittee   appointed   has  been    removed,   or   a   committee 


friend  approved  by  the  court.  See  also,  Cooocr  v. 
Hepburn,  15  Gratt.  551;  Barton's  Chan.  Pr.  1^^4, 
274,   590;    Ashby  v.  Harrison's  Com.,  1   Pat.  &  H.   1. 
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scnted,  attempting  to  discharge  that  debt 
by  substituting  therefor  an  incomplete  in- 
vestment in  four  per  cent.  Confederate  bonds 
of  his  own  Confederate  notes,  depreciated 
to  such  an  extent  as  to  be  of  coparatively 
littk  value. 

The  circuit  court  of  Charlotte  allowed  the 
amount  of  this  pretended  investment  as  a 
credit  to  the  estate  of  the  committee  in  the 
settlement  of  his  accounts,  and  this  is  the 
only  assignment  of  error  relied  on  by  the 
appellant  here. 

If  this  had  been  the  first  case  in  this  court 
in  which  the  validity  of  such  an  investment 
as  was  made  by  this  committee  was  ques- 
tioned, we  should  have  had  no  difficulty  in 
holding  that  it  was  of  no  force.  But  the  in- 
validity of  such  investments  has  been  al- 
ready settled  by  repeated  decisions  of  this 
court.  Campbell's  ex'ors  v.  Campbells  ex*or, 
22  Gratt.  649;  Crickard's  ex' or  v.  Crickard's 
legatees,  25  Gratt.  410;  Kirby  v.  Goodykoonts 

&  als.,  26  Gratt.  298. 
369  *It  is  insisted  however  by  the  coun- 
sel for  the  appellee,  that  the  error 
complained  of  by  the  appellant  cannot  be 
corrected  on  this  appeal,  because  the  ap- 
pellant did  not  except  to  the  commissioner's 
report  in  the  circuit  court.  The  facts  were 
shown  by  the  report  and  the  evidence  in 
the  cause.  The  commissioner  did  not  un- 
dertake to  pass  upon  the  validity  of  the  in- 
vestment, but  that  being  a  question  of  law, 
arising  upon  the  facts  stated,  he  expressly  re- 
ferred it,  as  he  had  the  right  to  do,  to  the 
court  for  decision ;  and  for  the  convenience  of 
the  court,  in  applying  the  law,  he  made  alter- 
nate statements  of  the  accounts,  in  one  of  which 
the  committee  was  credited  with  the  amount 
of  the  investment  claimed,  and  in  the  other  no 
such  credit  was  allowed.  This  was  the  only 
difference  in  the  two  accounts  as  stated.  In 
such  case  no  exception  by  either  party  in 
regard  to  the  investment  was  necessary. 
The  alternate  statements,  in  respect  of  the 
credit  for  the  investments  allowed  in  the 
one,  and  disallowed  in  the  other,  was  to  that 
extent,  and  no  further,  conflicting,  and  so 
far  as  each  operated  as  an  exception  to  the 
other;  and  in  deciding  the  question  of  law, 
submitted  by  the  commissioner,  the  court 
must  of  necessity  have  adopted  one  state- 
ment and  rejected  the  other. 

It  was  further  argued  by  the  counsel  for 
the  appellee,  that  the  evidence  in  the  record 
does  not  show  that  the  appellee's  intestate 
was  at  all  indebted  as  committee  to  the  appel- 
lant; that  the  ex  parte  settlements  appear  on 
their  face  to  have  been  of  accounts  of  the  said 
intestate  as  trustee  of  the  appellant,  and  that 


were  really  of  transactions  as  committee. 
However  that  may  be,  whether  the  appel- 
lee's intestate  was  ever  at  any  time  a  trustee 
for  the  appellant,  and  whether  the  transac- 
tions embraced  in  the  ex  parte  settlements 
were  transaction  of  such  trustee,  or  whether 
they  were  really  transactions  as  committee, 
were  matters  which  might  be  affected  by  ex- 
traneous testimony,  and  when  the  commis- 
sioner by  his  report  treated  them  as  transac- 
tions of  said  intestate  in  his  character  of  com- 
mittee, the  appellee,  if  he  intended  to  make 
any  objection  on  that  account,  should  have 
excepted  to  the  report.  No  such  exception 
was  filed  in  the  circuit  court,  and  the  objec- 
tion now  made  here,  and  made  for  the  first 
time  in  the  cause,  comes  too  late.  2  Rob. 
Prac.  (old  ed.)  383;  Peters  v.  Neville's  trus- 
tees &  als,,  26  Gratt.  549. 

If  the  objection  now  made  here  had  been 
made  in  the  circuit  court,  both  parties  would 
have  had  an  opportunity  of  taking  proof 
touching  the  matters  presented  by  the  ex- 
ception, and,  no  doubt,  the  truth,  either  one 
way  or  the  other,  if  it  did  not  already  suffi- 
ciently appear,  could  have  been  readily  estab- 
lished. 

It  was  further  objected  by  the  appellee's 
counsel  in  argument,  that  upon  the  authority 
of  Bird's  committee  v.  Bird,  21  Gratt  712,  the 
suit  in  this  case  could  only  be  maintained 
by  the  committee  of  the  appellant,  and  that 
the  bill  of  the  complainant  should  have 
been  dismissed. 
The  bill  is  in  the  name  of  "Meriwether 
W.  Cole,  who  being  a  person  of  un- 
871  sound  mind,  sues  by  his  next  *friend 
and  committee,  Paul  V.  Adams,"  &c. 
This  would  seem  to  be  substantially  a  suit 
by  the  committee  in  the  name  of  the  lun- 
atic. It  was  so  treated  by  the  judge  of  the 
circuit'  court — for  in  the  decree  complained 
of,  he  ordered  the  committee  to  settle  his 
accounts  as  such.  The  objection  is  certainly 
of  the  most  technical  character,  and  if  there 
was  any  defect  in  the  form  of  the  bill,  the 
objection  should  have  been  made  in  the 
circuit  court,  where,  by  amendment,  th^  er- 
ror, if  any,  might  have  been  corrected.  Bird's 
committee  v.  Bird,  supra. 

It  appears  that  the  appellee,  as  adminis- 
trator of  Walter  W.  Cole,  turned  over  to  the 
present  committee  of  the  lunatic  a  bond  of 
James  R.  Neal  and  A.  R.  Neal,  for  about  the 
sum  of  $498,  with  interest  from  some  day  in 
the  year  1858,  payable  to  the  said  Walter  W. 
Cole,  as  "trustee  or  committee,"  upon  which 
bond  suit  was  instituted  and  a  judgment  re- 
covered. What  amount,  if  any,  has  been  re- 
alized on  the  judgment,  whether  the  ©bli- 


the balance  carried  by  the  commissioner  into  I  gors   are    solvent,   or   whether   if   insolvent 


the  account  stated  by  him  of  the  transactions 
of  the  said  intestate  as  committee,  was  a  bal- 
ance which  appeared  to  be  owing  by  said 

intestate  as  "trustee"  and  not  as  "com- 
870    mittee."   *We  think  it  does  sufficiently 

appear,  looking  to  the  whole  record, 
that  this  balance  was  owing  by  the  appel- 
lee's intestate  as  "committee,"  and  although  in 
these  ex  parte  settlements  the  appellee  was 
styled  "trustee"  by  the  comn:issioner  who 
stated    the    accounts,    yet    the    settlements 


they  were  insolvent  when  the  bond  was 
executed,  does  not  appear.  So  it  is,  the  ad- 
ministrator of  Walter  W.  Cole  received  no 
credit  for  it,  or  any  part  of  it,  in  the  ac- 
count settled  by  the  commissioner,  and  the 
judge  of  the  circuit  court  therefore  properly 
ordered  an  inquiry  as  to  this  judgment,  with 
a  view  of  giving  credit  to  the  appellee  for 
whatever  amount  it  might  be  ascertained  on 
the  inquiry  he  was  entitled  to. 
We  are  of  opinion  that  the  decree  com- 
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plained  of  is  erroneous,  except  such  part 
thereof  as  directs  the  inquiry  aforesaid; 
and,  with  this  exception,  the  decree  must 
be  reversed  and  the  cause  remanded  to  the 
circuit  court  of  the  county  of  Charlotte  for 
further  proceedings  to  be  had  therein  in 
conformity  with  the  principles  herein  de- 
clared. 
372        *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  mature- 
ly considered  the  transcript  of  the  record  of 
the  decree   aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in  writ- 
ing,, and  filed  with  the  record,  that  the  said 
circuit    court    of    the    county    of    Charlotte 
erred  in  the  decree  aforesaid  in  sanctioning 
the  investment  of  $1,000  therein  mentioned, 
and   in   confirming  the   report   of   commis- 
sioner J.  W.  Marshall,  so  far  as  said  report 
ascertained  the  balance  due   from  the  appel- 
lee's intestate  to  the  appellant  to  be  $394.79, 
as  of  the  1st  day  of  November  1865;  and  the 
said  circuit  court  further  erred  in  said  de- 
cree in  not  wholly  rejecting  the  statement 
of  the  account  returned  by  said  commission- 
er with  his  said  report,  in  which   the  said 
sum  of  $1,000  was  credited  to  the  appellee's 
intestate,  and  is  not  appraving  and  adopting 
the  other  statement  of  the  account  filed  by 
said  commissioner  with  his  said  report,  in 
which  the  said  sum  of  $1,000  was  not  cred- 
ited to  the  said  intestate,  and  by  which  the 
balance,  owing  by  the  said  intestate  to  the 
appellant,  is  shown  to  be  $1,394.79,  as  of  the 
said  1st  day  of  November  1865;  an'  while 
the  said  court  did  not  err  in  directing  the 
inquiry  into  the  debt  owing  by  James  Neal 
and  A.  R.  Neal,  yet  when  the  true  value  of 
said  debt  shall  be  ascertained,  it  should  be 
deducted  from  the  said  sum  of  $1,394.79,  and 
the  remainder  will  be  the  sum  which  should 
be  decreed  to  be  paid  with  interest  to  the 
committee  and  next  friend  of  the  appellant 
by  the  appellee  out  of  the  estate  of  his  in- 
testate.  It  is  therefore  decreed  and  ordered, 
that  the  said  decree  of  the  circuit  court  of 
the  county  of  Charlotte,  so  far  as  it  is  here- 
inbefore declared  to  be  erroneous,  be 
873     reversed  and  annulled,  *and  that  the 
same  be  affirmed  in  all  other  respects; 
and  that  the  appellee  out  of  the  estate  of  his 
intestate,  in  his  hands  to  be  administered, 
pay  to  Paul  V.  Adams,  the  next  friend  and 
committee    of   the    appellant,   the   costs   of 
the  appellant  by  him  expended  in  the  pros- 
ecution of  his  said  appeal  here.    And  this 
cause  is  remanded  to  the  said  circuit  court 
of  the  county  of  Charlotte  for  further  pro- 
ceedings  to  be   had   therein   in   conformity 
with  the  opinion  and  principles  herein  de- 
clared, which  is  ordered  to  be  certified  to 
the    said    circuit    court    of    the    county    of 
Charlotte. 
Decree  reversed. 


874       *Watkin8,  &c,  v.  Elliott  &  al. 

March  Term,    1877,    Richmond. 
Absent,  Amdersom,  J. 
Mistake — Correetiott.— A   case    in    which   a   m''s- 
take  of  one  of  the  parties  to  an  agreement  for  the 


adjtastment  of  a  matter  of  account,  clearly  provod, 
was  corrected;  and  the  account  was  adjusted  ac- 
cording to  what  the  agreement  was  intended  to  be. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Charlotte  county,  instituted  in  1861, 
by  William  J.  Watkins,  suing  for  the  benefit 
of  his  trustees,  against  Allen  W.  Elliott  and 
Charles  C.  Henderson's  administrator,  to 
have  an  account  between  them  settled.  It 
appears  that  Watkins  had  made  a  contract 
with  Henderson,  by  which  Henderson  sold 
to  Watkins  the  timber  on  a  certain  part  of 
Henderson's  land,  which  Watkins  expected 
to  saw  up  for  certain  purposes.  The  con- 
tract, at  Watkins  insisted,  and  as  it  was  in 
fact,  was  that  he  was  to  pay  a  certain  price 
per  thousand  feet  for  the  timber  he  sawed; 
and  according  to  this  view  of  the  contract, 
Watkins  owed  him  for  the  timber  he  had 
taken  from  the  land,  $277.78. 

Some  time  in  1860,  Watkins  sold  his  saw 
mill  and  fixtures  to  Henderson  &  Elliott  for 
$1,200;  and  it  was  removed  to  the  land  of 
Henderson.  Very  soon  after  this  Hender- 
son became  very  ill,  and  in  order  to  have  a 
settlement  of  the  transactions  between  him 
and  Watkins,  Richard  V.  Gaines,  one  of  the 
trustees  in  the  deed  c/  Watkins  convey- 
875  ing  his  property  for  the  benefit  ♦of  his 
creditors,  entered  into  a  written  con- 
tract with  Allen  W.  Elliott,  acting  for  him- 
self and  Henderson,  by  which  it  was  agreed 
that  Watkins,  instead  of  paying  for  the  tim- 
ber at  a  stipulated  price,  should  be  charged 
at  eight  dollars  an  acre  of  the  land  on  which 
he  was  to  cut  timber,  it  being  supposed 
there  was  about  fifty  acres  in  the  parcel  of 
land;  but  in  fact  according  to  the  boundaries 
of  it  given  by  Elliott,  and  inserted  in  the 
agreement,  there  were  one  hundred  and 
twenty  acres;  these  boundaries  including 
about  seventy  acres  lying  inside  of  a  fence  en- 
closing Henderson's  field.  The  facts  in  re- 
lation to  this  agreement  are  stated  in  the 
opinion  of  the  court. 

In  the  progress  of  the  suit  there  was  an 
order  for  an  account;  and  the  commission- 
er returned  his  report  in  which  he  charged 
Henderson's  estate  with  $1,200,  the  price  of 
the  mill,  and  some  other  small  items,  and 
credited  him  with  the  timber  at  the  price 
per  thousand  originally  agreed  upon  be- 
tween Watkins  and  Henderson,  and  thus 
making  his  estate  debtor  to  Watkins  $965.69. 
To  this  report  the  defendant  excepted:  1st, 
To  the  small  items  charged,  as  being  with- 
out proof;  and  2nd,  Because  the  commis- 
sioner had  not  allowed  Henderson's  estate 
a  credit  for  one  hundred  and  twenty  acres  of 
timber  at  eight  dollars  per  acre,  to  wit:  $960. 
The  cause  came  on  to  be  heard  on  the  2nd 
of  October  1872,  when  the  court  sustained 
the  exceptions  of  the  defendant  to  the  com- 
missioner's report,  and  having  a  statement 
made  showing  the  debt  of  the  plaintiff  re- 
formed according  to  the  opinion  of  the 
court,  made  a  decree  in  favor  of  the  plain- 
tiff for  $240,  with  interest  from  the  20th  of 
December  1860.  And  thereupon  Watkins' 
trustees  applied  to  one  of  the  judges  of  this 
ccurt  for  an  appeal;  which  was  allowed. 
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876        V.  R.  JVatkins,  for  the  appellants. 
W.   W.  Henry,  for  the  appellees. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  contract, 
which  is  the  subject  of  controversy  in  this 
case,  being  the  exhibit  marked  "B"  in  the  pro- 
ceedings mentioned,  was  made  under  a  mu- 
tual mistake  of  the  parties,  or  else  under  a 
mistake  of  one  of  the  parties,  to  wit:  of 
Richard  V.  Gaines,  acting  for  himself  and 
his  co-trustee,  Thomas  Watkins,  and  for 
William  J.  Watkins,  the  grantor  in  the  deed 
of  trust  for  the  benefit  of  his  creditors,  and 
by  means  of  a  fraud  committed  by  the  other 
party,  to  wit:  by  Allen  W.  Elliott,  acting 
for  himself  and  for  Charles  H.  Henderson; 
and  that  instead  of  rendering  a  decree  in 
favor  of  the  said  trustees  for  the  sum  of 
$240,  with  interest  from  the  20th  of  Decem- 
ber 1860,  that  being  the  price,  $1,200,  of  the 
saw  mHl  on  that  day  sold  by  the  said  Wil- 
liam J.  Watkins  to  the  said  Henderson  & 
Elliott,  after  deducting  therefrom  nine  hun- 
dred and  sixty  dollars  as  the  price  of  tim- 
ber cut  by  said  Willam  J.  Watkins  from  the 
land  of  said  Henderson,  the  said  price  of 
the  timber  being  ascertained  by  estimating 
the  quantity  of  the  land  on  which  the  tim- 
ber was  cut  at  120  acres,  that  being  the  area 
of  the  whole  plat  marked  "exhibit  C"  in  the 
proceedings  mentioned,  and  by  charging  for 
the  said  timber  at  the  rate  of  eight  dollars 
per  acre  of  the  said  quantity  of  land,  the 
circuit  court  ought  to  have  rendered  a  de- 
cree in  favor  of  the  said  trustees  for  the 
sum  of  $800,  with  interest  from  the  20th  of 
December  1860,  that  being  the  said  price  of 
the  said  saw  mill,  after  deducting  therefrom 
four  hundred  dollars  as  the  price 
877  *of  the  said  timber,  ascertained  by  es-  j 
timating  the  quantity  of  the  land  on  | 
which  the  timber  was  cut  at  fifty  acres,  that 
being  about  the  area  of  that  portion  of  the 
said  plat  which  is  designated  by  the  letters 
"A,  B,  C,  D,"  and  by  charging  for  the  said 
timber  at  the  said  rate  of  eight  dollars  per 
acre  of  the  said  quantity  of  fifty  acres. 

It  appears  from  the  evidence  in  the  record 
that  William  J.  Watkins  purchased  the  tim- 
ber of  Henderson  by  the  foot,  instead  of  by 
the  acre  of  the  ground  from  which  it  was 
cut,  and  in  fact  owed  but  $279.78  for  the  said 
timber.  The  trustee,  Richard  V.  Gaines,  had 
been  informed  and  believed  that  the  amount 
due  therefor  was  $377,  and  was  willing  to 
allow  that  sum  as  a  credit  in  his  attempt  to 
settle  the  matter  with  Elliott;  but  Elliott 
refused  to  settle,  unless  the  credit  for  the 
timber  was  ascertained  by  multiplying  the 
number  of  acres  of  the  land  from  which  it 
was  cut  by  eight  dollars  per  acre.  He  es- 
timated the  quantity  of  the  land  at  fifty 
acres,  and  said  that  it  would  not  at  farthest 
exceed  fifty-five  or  sixty  acres.  Gaines  had 
been  informed  by  William  J.  Watkins  that 
he  had  stepped  off  the  land,  and  that  the 
quantity  was  about  fifty  acres;  and  he,  and 
the  other  parties  having  the  same  interest  with 
him,  desiring  very  much  to  sett'e  the  mitter 
before  the  death  of  Henderson,  the  only  sol- 

1 


vent  one  of  the  two  partners,  Henderson  &  El- 
liott, and  who  was  then  in  extreme  illness,  and 
expected  soon  to  die,  he  consented  to  settle  the 
matter  with   Elliott,  by  allowing  credit  for 
the  timber  at  the  rate  of  eight  dollars  per 
acre  of  the  said  land,  described  in  the  said 
contract,   as    "estimated   at    fifty   acres,   be 
the  same  more  or  less."   For  the  purpose  of 
effecting  a  settlement  of  the  matter  in  the 
lifetime   of  Henderson,  Gaines  was  willing 
to  give  up  one  or  two  hundred  dollars 
878     ♦of  the  debt,  that  being  the  difference 
between   the  amount  of  the  credit  to 
which  Henderson  was  really  entitled  on  ac- 
count of  the  timber  aforesaid,  estimated  by 
the  foot   and   the  amount  of  the  credit  to 
which  he  would  be  entitled  on  account  of  said 
timber,  estimated  by  the  quantity  of  fifty  acres 
of  land  at  eight  dollars  per  acre.   Accordingly        ' 
contract  B  was  entered  into;  but  in  order  to 
secure  to  Henderson,  if  he  got  well,  the  right 
to  settle  the  matter  by  paying  the  difference 
between  $1,200,  the  price  of  the  mill,  and  $377, 
the  supposed  amount  really  due  for  the  timber, 
a  condition  to  that  effect  was  added  to  the 
contract.   After  the  contract  was  made,  and 
before  the  land  was  surveyed,  Elliott  said  tc 
Morton,   the    administrator    of    Henderson, 
that  he  thought  there  was  upwards  of  one  hun- 
dred acres  in  the  bounds  of  the  said  land  set 
out  in  the  said  contract.  The  survey  was  made 
in  April  1861,  when  it  was  ascertained  that  the 
quantity  of  land  contained  within  the   said 
bounds  was  one  hundred  and  twenty  acres. 
making  the   amount  of  the  credit  claimed. 
if  estimated  by  the  acre,  nine  hundred  and 
sixty  dollars,  instead  of  four  hundred  dol- 
lars.    Had   the   quantity  been   a   few  acres 
more,  that  is,  one  hundred  and  fifty,  instead 
of  one  hundred  and  twenty  acres,  the  amount 
of  the  credit  calculated  by  the  acre  would  have 
been  precisely  equal  to  the  price  of  the  mill 
Such  a  result  ?.s  that  could  never  have  been  in 
the  contemplation  of  the  parties.    It  certainly 
was  not  in  the  contemplation  of  Gaines;  and 
it  could  not  honestly  have  been  in  the  con- 
templation of  Elliott.    Gaines  was  prepared 
for   a   result    of   the    survey,    which    would 
show  the  quantity  to  be  a  few  acres  more 
or   less  than   fifty,   such  a  difference  as   is 
authorized  by  the  expression  "more  or  less." 
Evidently    the    piece    of    land    which    was 
contemplated   by  William  J.   Watkins 
879     ♦as  the  piece  for  the  quantity  of  which 
he  was  to  be  charged  at  the  price  of 
eight  dollars  per  acre,  if  that  mode  of  ascer- 
taining the  amount  of  the  credit  should  be 
adopted,  was  the  piece  contained  within  the 
boundaries  A,  B,  C,   D,  on  the  plat  wiiich 
piece  contains  about  fifty  acres,  and  is  sep- 
arated from  the  residue  of  the  land  in  the  pht 
by  the  fence  on  the  line  C,  D.   That  is  the 
piece  which  had  no  doubt  been  stepped  off 
by    William   J.    Watkins,    who   thus   ascer- 
tained  that   it   contained   about   fifty  acres. 
and  he  so  informed  Mr.  Gaines,  who  suptx>5cd 
it  was  the  same  land  included   in  the  bocn- 
daries  designated  in  the  contract   All  the  ti  i- 
ber  which  had  been  cut  bv  William  J.  Watkins 
from  the  land  of  Henderson,  with  the   ex- 
ception of  a  few  trees  only,  hao  been. cut  on 
that  piece  of  land,  and  on  that  side  of  the 
26 
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said  fen^e  which  protected  the  crop  of  the 
said  Henderson.  There  was  really  very 
little  timber  on  the  land  included  in  the 
said  plat,  and  on  that  side  of  the  fence  next 
to  the  crop;  and  it  could  never  have  been  in- 
tended by  said  Watkins,  or  even  by  Hender- 
son, that  the  former  should  be  charged  for 
any  timber  on  that  side  of  the  fence  ex- 
cept by  the  foot.  Gaines  never  saw  the  land 
until  some  time  after  the  contract  was 
made,  and  seems  to  have  lived  at  a  distance 
from  it.  Elliott  lived  only  two-and-a-half 
miles  from  it,  and  knew  all  about  it.  It  was 
understpod  by  the  parties,  when  they  made 
the  said  contract,  that  on  the  next  day  they 
would  ride  over  the  land;  but  on  the  next 
day  Elliott  excused  himself  from  taking  the 
ride,  because  he  had  no  horse,  and  it  being 
a  very  cold  day,  with  snow  on  the  ground, 
Gaines  did  not  ride  over  the  land. 

Under  these  circumstances  we  think  there 

can  be  no  doubt  about  the  justice  of  the 

case.   The  utmost  extent  of  any  cred- 

380  it  which  Henderson  &  Elliott  can  ♦just- 
ly claim  on  account  of  the  timber  is 

four  hundred  dollars.  That  is  greater  than 
the  true  amount ;  but  it  is  what  Gaines  agreed 
to  pay  by  the  settlement  aforesaid,  and  it 
is  therefore  the  amount  of  the  credit  which, 
and  which  alone,  ought,  in  justice,  to  have 
been  allowed. 

We  also  think  that  the  claim  of  the  ap- 
pellants is  not  only  well  founded  in  justice, 
but  is  also  fully  sustained  by  authority;  and 
that  they  are  entitled  to  relief  on  the 
ground  of  mistake  on  the  part  of  one  of 
tbem,  Gaines,  acting  for  himself  and  the  rest, 
if  not  of  fraud  also  on  the  part  of  Elliott. 

If  there  was  fraud  on  the  part  of  Elliott, 
there  can,  of  course,  be  no  doubt  of  the 
right  of  the  appellants  to  relief. 

We  think  there  can  be  little  if  any  doubt 
of  their  right  to  relief  on  the  ground  of  mis- 
take. There  are  many  authorities  on  this 
subject,  which  we  deem  it  unnecessary  to 
review.  In  1st  Story's  Eq.  Jur.,  Library  edi- 
tion, §  141,  it  is  said  that  "if  the  mistake  be 
in  the  quantity  of  the  land  sold,  as  four  acres 
instead  of  eight,  this  is  sufficient  to  justify  a 
court  of  equity  in  rescinding  the  contract,  it 
being  proved  that  the  deficiency  was  mate- 
rial in  the  object  of  the  purchase;  and  this 
would  be  so,  although  the  land  was  de- 
scribed as  being  eight  acres,  "more  or  less" 
these  words  being  confined  to  a  reason- 
able allowance  for  small  errors  in  surveys, 
and   for  variations   in  instruments." 

See  also  Quesnel  v.  Woodlief,  6  Call  218; 
Blessing's  adm'rs  v.  Beatty,  1  Rob.  R.  287 ;  and 
other  cases  cited  by  the  counsel  for  the  appel- 
lants; also  Belknap  w.  Sealey,  14  New  York 

143. 

The  court  is  therefore  of  opmion,  that  so 

much  of  the  decree  appealed  from  as  is  in 

conflict  with  the  foregoing  opmion  is 

381  erroneous,  and  ought  to  be  reversed  *and 
annulled,  and   the   residue   thereof   af- 
firmed; which  is  decreed  accordingly. 

The  decree  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 


circuit  court  erred  in  not  rendering  a  decree 
in  favor  of  the  trustees  of  William  J.  Wat- 
kins'  creditors  for  the  sum  of  $800,  with  in- 
terest from  the  20th  day  of  December  1860, 
that  being  the  true  balance  due  on  account 
of  the  price  of  the  saw  mill  in  the  proceed- 
ings mentioned,  instead  of  $240  with  inter- 
est from  that  day,  for  which  latter  sum  and 
interest,  as  such  balance,  the  decree  ap- 
pealed from  was  actually  rendered. 

Therefore  it  is  decreed  and  ordered  that 
so  much  of  the  said  decree  appealed  from 
as  is  in  conflict  with  the  foregoing  opinion, 
and  as  is  therein  declared  to  be  erroneous,  be 
reversed  and  annulled,  and  the  residue 
thereof  aflirmed;  and  that  the  appellee, 
George  W.  Booker,  late  sheriff  of  Prince 
Edward  county,  and  as  such  administrator 
of  C.  H.  Henderson,  deceased,  out  of  the 
assets  of  said  decedent  in  his  hands  to  be 
administered,  and  A.  W.  Elliott,  out  of  his 
own  estate,  do  pay  to  the  appellants  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here. 

And  this  court,  proceeding  to  render  such 
decree  as  ought  to  have  been  rendered  by 
the  said  circuit  court,  in  lieu  of  so  much  of 
the  decree  appealed  from  as  is  reversed  as 
aforesaid,  it  is  further  decreed  and  ordered 
that  the  defendant's  second  exception  to  the 
commissioner's  report  be  overruled,  and  their 
third  exception  to  said  report  be  sustained; 
and  that  the  said  George  W.  Booker,  late 
sheriff  and  administrator  as  aforesaid,  out 
of  the  assets  of  the  said  C.  H.  Hen- 
382  derson,  *in  the  hands  of  said  Booker, 
to  be  administered,  and  the  said  A.  W. 
Elliott,  out  of  his  own  estate,  do  pay  to  R. 
V.  Gaines  and  Thomas  Watkins,  trustees  of 
William  J.  Watkins*  creditors,  the  sum  of 
eight  hundred  dollars,  with  interest  thereon 
from  the  20th  day  of  December  1860  till 
payment. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  the  county  of  Charlotte. 

Decree  reversed. 


383  ^Thomas  v.  Jones. 

March  Term,    1877,    Richmond.  ' 

Absent,    Anderson,    J. 

1.  Adverse  PoMemiloB — Statute  of  Limita- 
tions.*— J  has  held  possesfion  of  a  piece  of  groiir.d 
in  a  city  for  forty  years,  which  in  all  that  time  has 
been  within  his  enclosure,  claimed  by  him  and  cul- 
tivated as  his  own  property.  His  said  possession 
has  been  and  is  adverse  to  T  and  those  under  whjm 
he  claims,  claiming  the  land,  and  the  statute  of 
limitations  is  bar  to  any  claim  which  T  might 
otherwise    have    to    the   land;     and    the    title    of   J 


'Adverse  Possession — Statute  of  Llmlt.i- 
tlons.— In  Va.  Midland  R.  Co.  v.  Barbour,  97  Va. 
123,  the  court  lays  down  the  law  as  follows:  "The 
record  in  the  case  shows  that  the  possession  of  the 
appellees  and  those  under  whom  they  claim  was  in- 
consistent with  the  title  of  the  appellant;  that  it  was 
accompanied  by  a  claim  of  title  exclusive  of  the  rights 
of  all  others;  was  definite,  notorious,  and  continued 
for   more   than    the   statutory   period.     It   also   shows 
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thereto,  even  if  it  may  not  hare  been  originally 
good,  has  thus  matured,  and  become  perfect  by  ad- 
verse possession  and  by  lapse  of  time,  and  the  op- 
eration of  the  sUtute  of  limiUtions. 
a.  A«davlta  of  Jnroro— Setting  Aside  Vcr- 
dlct.t — ^A  verdict  will  not  be  set  aside  and  a  new 
trial  awarded,  on  the  affidavit  of  one  of  the  jury 
made  after  the  verdict  was  rendered,  that  he  did 
TiOt   consent   to    it. 


This  is  a  supersedeas  to  a  judgment  of  the 
court  of  hustings  for  the  city  of  Portsmouth, 
rendered  on  the  27th  day  of  October  1871,  in 
an  action  of  ejectment  in  which  William  H. 
Thomas  was  plaintiff,  and  Robert  Jones  de- 
fendant. The  action  was  brought  for  a  par- 
cel of  land  in  said  city,  described  in  the  dec- 
laration. The  defendant  put  in  the  ^lea  of 
not  guilty,  on  which  issue  was  joined,  on 
which  issue  a  verdict  and  judgment  were 
rendered  in  favor  of  the  defendant.  The 
plaintiff  moved  for  a  new  trial  on  two 
grounds:  first,  because  one  of  the  jurors  did 
not  consent  to  the  verdict,  as  he  stated  in 
an  affidavit  made  by  him  after  the  verdict 
was  rendered,  and  exhibited  in  support  of 
the  motion;  and,  second,  because  the 
384  verdict  was  contrary  *to  the  law  and  evi- 
dence. The  court  overruled  the  motion ; 
and  the  plaintiff  excepted  to  the  opinion  and 
action  of  the  court  in  that  respect.  The  court 
certified  the  facts  proved  on  the  trial  of  the 
cause,  which  are  as  follows :  "That  the  land  in 
dispute  is  in  that  part  of  Portsmouth  called 
Newtown,"  and  is  in  the  square  which  is 
bounded  on  the  north  by  Wythe  street,  which 
runs  east  and  west;  on  the  east  by  Second 
street,  which  runs  north  and  south;  on  the 
south  by  Harrison  street,  and  which  runs  par- 
allel with  Wythe  street;  and  on  the  west  by 
Third  street:  That  according  to  the  plan  of 
Newtown,  the  distance  from  Second  and  Third 
streets  was  three  hundred  and  sixty  feet,  and 
the  distance  from  Wythe  to  Harrison  street 
was  two  hundred  and  forty-two  feet;  and 
the  above  mentioned  square  contained  eight 
lots,   each   with   a   breadth   from   north   to 

south   of  feet,  and  with  a  depth   from 

east  to  west  of  one  hundred  and  eighty  feet, 
and  numbered  in  said  plan:  That  the  de- 
fendant, and  those  under  whom  he  claims, 
bought  two  of  said  lots,  numbered  accord- 
ing to  said  plan  86  and  87.  The  first  of  said 
lots  is  situated  at  the  south-west  intersection 
of  Wythe  and  Second  streets,  and  fronts  on 

said  Second  street feet,  and  runs  back  one 

hundred  and  eighty  feet,  westwardly.  The 
second  of  said  lots  lies  south  and  adjacent 


that  the  land  was  actually  inclosed  during  that  period. 
Under  J*.c  authorities  this  was  sufficient  to  bar  the 
right  ol*  the  appellant  to  the  land  in  controversy,  how- 
ever good  its  title  may  have  been  originally,*'  citing 
the  principal  case  and  Creckmur  v.  Creekmur,  75  Va. 
430;  Taylor  V.  Burnsides,  1  Gratt.  at  side  page  190-2. 
tAllldAvlts  of  Jarora— Settlnar  Aside  Ver- 
dlct.—See  Steptoe  v.  Flood,  31  Gratt.  323,  and  notf. 
See  Probst  v.  Braeunlich,  24  W.  Va.  360,  citing  the 
princii-U  case  and  Thompson's  Case,  8  Gratt.  641; 
Bull's  Case,  14  Gratt.  613;  Read's  Case,  22  Gratt. 
947;  Shobe  v.  Bell.  1  Rand.  39;  State  v.  Robinson, 
20  W.  Va.  713;  Reynolds  v.  Tompkins,  23  W.  Va. 
229;    State  v.  Cartright,  20  W.   Va.   33. 


884,  885,  S86 

to  the  first  of  said  lots,  and  it  also  fronts 

on  Second  street  feet,  and  runs  back 

westwardly  one  hundred  and  eighty  feet: 
that  the  wife  of  M.  Cooke  owned  lots  desig- 
nated in  said  plan  as  Nos.  88  and  89:  that 
said  lot  88,  according  to  said  plan,  is  bound- 
ed on  the  east  by  the  western  boundary  of 
said  lot  86,  and  runs  westwardly  one  hun- 
dred and  eighty  feet  to  Third  street;  and 
lot  89  is  bounded  on  the  east  by  said  lot  No. 
87,  lies  south,  and  adjoins  lot  88.  and  runs 
back    westwardly    one    hundred    and 

385  eighty  ♦feet  to  Third  street:  that  the 
deeds     under     which     the     defendant 

claims,  by  the  courses  and  disances  and  de- 
scription in  said  deeds,  give  the  western 
boundary  of  their  lots  as  binding  on  said  lots 
88  and  89 ;  that,  prior  to  1825,  the  defendant's 
house  was  the  'only  one  then  on  the  said 
square,  and  all  the  rest  of  said  square  was  un- 
improved and  in  bushes.  At  that  time  Third 
street  and  Second  had  not  been  surveyed  and 
laid  off.  In  said  year  M.  Cooke  had  the  said 
Third  street  laid  off  by  the  county  surveyor, 
and  as  so  laid  off  it  remains  to  this  day;  bul 
it  has  been  found  out  by  a  survey  made  in 
this  cause,  that  the  said  Third  street  was  not 
accurately  laid  off,  and  instead  of  having  been 
run  according  to  the  plan  of  said  town,  paral- 
lel with  second  street,  it  was  so  run  as  tc 
make  as  to  said  square  the  distance  from 
Third  street,  as  laid  off  to  Second  street, 
three  hundred  and  seventy-six  feet,  instead 
of  three  hundred  and  sixty  feet;  that,  in  A. 
D.  1825,  M.  Cooke  wishing  to  improve  the 
said  property  of  his  wife,  and  to  sub-divide 
the  same,  establish  the  eastern  boundaries 
of  said  lots,  88  and  89,  by  measuring  from 
Third  street,  as  laid  off  by  said  survey,  one 
hundred  and  eighty  feet  eastwardly;  and 
having  thus  established  the  said  eastern 
boundary  of  said  lots,  he  built  on  said  east- 
ern boundary  a  fence  and  a  house ;  which  line 
thus  established  was  by  the  said  M.  Cooke  in 
his  lifetime,  and  by  those  under  whom  the 
plaintiff  claims,  until  a  short  time  before  the 
institution  of  this  suit,  supposed  to  be  the  true 
boundary  between  the  defendant's  and  the 
plaintiff's  lot.  The  line  thus  established  by 
M.  Cooke,  left  between  the  said  line  and 
the  western  boundary  of  the  defendant's 
lots  86  and  87,  the  narrow  strip  of  land 
now  in  dispute,  and  which  is  the  same  that  is 
described  in   the  declaration;   so  thcre- 

386  after,  and  before  1830,  the  defendant  ♦in 
enclosing  his  lots  extended  his  enclosures 

to  the  said  fence  and  house  established  and 
built  by  M.  Cooke,  so  as  to  embrace  the 
said  strip  of  land  now  in  dispute,  claiming 
the  same  as  his  own,  and  has  ever  since 
continuously  held  the  same  within  his  en- 
closures, cultivating  and  clearing  the  same: 
that  according  to  the  survey  made  in  this 
cause,  the  said  Second  street  was  properly 
laid  off  according  to  the  plan  of  said  town, 
and  that  the  defendant  has  all  the  land 
called  for  by  his  deeds,  exclusive  of  the 
land  in  dispute;  and  the  said  disputed  land 
lies  wholly  outside  of  the  boundaries  called 
for  by  his  deeds,  and  is  a  part  of  the  said 
lots  88  and  89,  according  to  the  original  plan 
of  said  town:  that  lots  88  and  89  were  inter- 
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sected  by  a  lane  running  from  Wythe  to 
Harrison  street:  that  that  portion  of  said 
lots,  which  lies  between  the  said  lane  and 
the  defendant's  lots,  was  assigned  to  P.  H. 
Cooke  as  one  of  the  heirs  of  the  wife  of  M 
Cooke:  that  the  said  P.  H.  Cooke  conveyed 
the  same  to  one  Smith,  and  the  said  Smith 
conveyed  the  same  to  the  plaintiff:  that  the 
boundaries  given  in  said  deeds  are  in  the 
following  words  and  figures:  "Beginning 
at  the  intersection  of  Wythe  street,  and  a 
lane  dividing  this  lot  from  the  lot  of  John 
H.  Myers,  and  running  east  along  Wythe 
street  to  the  line  of  Robert  Jones'  lot; 
thence  south,  along  the  line  of  said  Jones  to 
the  Vne  of  Cavendy's  lot;  thence  alongtheline 
of  the  said  Cavendy's  lot  west,  to  the  line  of 
the  aforesaid  lane;  thence  north,  along  the 
line  of  said  lane  to  the  beginning."  That  the 
said  Robert  Jones,  referred  to  in  said  deeds, 
is  the  defendant  in  this  suit.  The  plaintiff  ap- 
plied to  this  court  for  a  supersedeas  to  the 
judgment;  which  was  accordingly  awarded. 

In  the  petition  for  a  supersedeas  two  er- 
rors are  assigned  in  said  judgment  as  fol- 
lows: 
337  *"First,  that  the  evidence  in  the 
cause  does  not  show  that  the  defend- 
ant's possession  of  the  premises  was  an 
adverse  possession — in  this,  that  the  said 
possession  was  without  color  of  title — a 
colorable  claim  of  title. 

"And  secondly,  the  refusal  of  the  court 
to  set  aside  the  verdict  for  reasons  appear- 
ing in  the  affidavit  of  the  juror  in  the  record 
shown." 

Goodwin  and  Crocker,  for  the  appellant 

Holladay  and  Gage,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  defendant 
having,  for  more  than  forty  years  next  pre- 
ceding the  institution  of  this  suit,  been  in 
the  peaceable  and  uninterrupted  possession 
of  the  land  in  controversy,  which  during  all 
that  time  has  been  within  his  enclosures, 
claimed  by  him,  and  cultivated  as  his  own 
property,  his  said  possession  has  been  and 
is  adverse  to  the  plaintiff  and  those  under 
whom  he  claims  the  said  land,  and  the  stat- 
ute of  limitations  is  a  bar  to  any  claim 
which  the  plaintiff  might  otherwise  have  to 
said  land;  and  the  title  of  the  defendant 
thereto,  even  though  it  may  not  have  been 
originally  good,  has  thus  matured  and  be- 
come perfect  by  adverse  possession  and  by 
lapse  of  time,  and  the  operation  of  the 
statute  of  limitations. 

The  court  is  further  of  opinion,  that  the 
affidavit  of  one  of  the  jurors,  that  he  did 
not  consent  to  the  verdict  which  was  found  by 
the  jury,  afforded  no  good  ground  for  setting 
a^ide  the  said  verdict;  and  the  court  below 
was  therefore  right  in  refusing  to  set  it  aside 
on  that  ground.   See  Bull's  case,  14  Gratt.  613, 

p.  626-634,  and  cases  therein  cited. 
388         *The   court   is   therefore   of   opinion 
that  there  is  no  error  in  the  judgment 
of  the  court  below. 

Therefore  it  is   considered   that   the   said 
judgment   be  affirmed,   and   that   the   defend- 
V  R,  28  Gratt— 9 


ant  recover  against  the  plaintiff  in  error, 
thirty  dollars  damages,  and  his  costs  by  him 
about  his  defence  in  this  court  exoended. 

Which  is  ordered  to  be  certified  to  the 
court  of  hustings  for  the  city  of  Portsmouth. 

Judgment  affirmed. 
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'^'Manhattan  Fire  Ins.  Co.  v.  Weill 
&  UUman. 


[26    Am.    Rep.    264.] 

March  Term,    1877,    Richmond. 

Absent,    Andersok,    J. 

I.  Fire  Insurance — Conditions  In  Policy.* — 

One  condition  of  a  policy  of  insurance  on  a  build- 
ing is,  "if  the  building  insured  stands  upon  leased 
ground  it  must  be  so  represented  to  the  company, 
and  so  expressed  in  the  written  part  of  the  policy; 
otherwise  the  policy  shall  be  void" — Held:  The 
plaintiff  may  prove  that  the  description  of  the  prop- 
erty was  inserted  in  the  policy  by  the  general  agent 
of  the  company  who  issued  this  policy,  and  that 
he  knew  at  the  time  that  the  building  stood  upon 
leased   ground. 

II.  Same — General  Affent. — The  knowledge  of 
the  general  agent  issuing  the  policy,  is  the  knowl- 
edge of  the  company,  and  they  receiving  the  pre- 
miums on  the  policy  with  that  knowledge,  are  bound 
by  the  policy. 

III.  Another  condition  of  a  policy  of  insurance  on 
buildings  is,  *'if  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire  uncondi- 
tional and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,  it  must  be  so  repre- 
sented to  the  company,  and  so  expressed  in  the 
written  p:i  t  of  this  policy,  otherwise  the  policy 
shall  be  void.  The  assured  had  given  a  deed  of 
trust   upon    the    building   to   secure   a   debt — Heu>: 

1.  Same — Condition  In  Policy — Owner- 
ship of  Property. — This  condition  does  not 
refer  to  the  legal  title,  but  to  the  interest  of 
the  assured  in  the  property:  that  he  warranted 
to  be  no  other  than  the  entire  unconditional 
ownership   of   the  property. 

2.  Same — Same — Same — Liens  and  En- 
cnmbrances. — This    was    no    warranty    against 

*Flre    Insurance — "Walter   and    Bstoppel. 

— In  Georgia  Home  In.  Co.  v.  Goode,  95  Va.  756,  the 
court  said:  "It  was  contended  by  the  insured  that  the 
existence  of  the  lien  having  been  fully  made  known 
to  the  soKciting  agent,  and  his  knowledge  being  im- 
putable  to  the  company,  it  was  estopped  to  interpose 
the  fact  of  the  incumbrance  as  a  defense  against  its 
liability  upon  the  policy.  Authorities  to  sustain  the 
proposition  are  abundant,"  citing  the  principal  case 
and  Mutual  Fire  Ins.  Co.  v.  Ward,  95  Va.  231; 
Farmers'  I'ire  Ass'n  v.  William ".  ^^  Va.  248;  Georgia 
Home  Ins.  Co.  v.  Kinnier,  28  Gi.  .  88;  Carpenter  v. 
Germania  Ins.  Co.,  135  N.  Y.  298;  Forward  v.  C 
Ins.  Co.,  142  N.  Y.  382;  Planters'  Ins.  Co.  v.  My- 
ers, 55  Miss.  479;  1  Wood  on  Ins.  sec.  90,  and  Os- 
trander  on  Fire  Ins.  (2d  Ed.)  sec.  350,  and  356. 
See  also,  Lynchburg  Fire  Ins.  Co.  v.  West,  76  Va. 
575;  Wythcville  Ins.  Co.  v.  Stultz,  87  Va.  629;  Goode 
V.  Georgia  Home  Ins.  Co.,  92  Va.  399;  Wytl^^ville  Ins. 
Co.  V.  Teiger,  90  Va.  283;  Southern  Mutual  Ins.  Co.  v. 
Yates,  28  Gratt.  585,  citing  the  principal  case.  See 
Wooddy  V.  Old  Dominion  Ins.  Co.,  31  Gratt.  362,  and 
note.  Sec  especially,  monographic  note  on  insuranc|e>ap- 
nendcd   to  Assurance  Society  v.  Holt,  29  Gratt.    612^ 
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lieos  amd  incumbrances.  The  assured's  interest  was 
the  sole  ownership.  The  fact  that  he  had  given 
a  deed  of  trust  to  secure  a  debt  upon  the  property 
does  not  make  the  ctstui  qut  trust  a  joint  owner. 
8.  Same — 'Wben  Policy  Obligatory. — There 
being  no  pretence  of  fraudulent  concealment  or 
misrepresentation,  by  the  assured,  of  the  deed  of 
trust  upon  the  building,  the  policy  is  obligatory 
upon  the  insurance  company. 

This  was  an  action  on  the  case  in 
390  the  corporation  *court  of  the  city  of 
Norfolk,  brought  by  Weill  &  Ullman, 
against  the  Manhattan  Fire  Insurance  Company, 
to  recover  the  amount  of  the  insurance  on  a 
house  in  said  city  which  had  been  consumed 
by  fire.  On  the  trial  several  exceptions  were 
taken  by  the  defendants  to  rulings  of  the 
court,  there  having  been  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$1,385,  with  interest  from  the  1st  of  Novem- 
ber 1873,  the  defendants  applied  to  a  judge  of 
this  court  for  a  writ  of  error  and  superse- 
deas; which  was  allowed.  The  questions  in- 
volved in  the  case  and  the  facts,  are  stated 
by  Judge  Christian  in  his  opinion. 

Scarhurgh  &  Duffield,  for  the  appellants. 
White  &  Garnett,  for  the  appellees. 

Christian,  J.  The  plaintiff  in  error  (the 
Manhattan  Fire  Insurance  Company)  seeks 
to  avoid  the  obligation  of  its  policy  issued 
to  the  defendant  in  error  upon  two  grounds: 

First,  that  the  building  insured  stood 
upon  leased  ground,  but  was  not  so  repre- 
sented to  the  company,  and  not  so  ex- 
pressed in  the  policy. 


a  witness  in  their  behalf,  who  testified  as 
follows : 

"Previous  to  the  first  day  of  January,  A. 
D.  1873,  the  firm  of  which  I  was  a  member, 
had  been  agents  for  the  Maryland  Fire  In- 
surance Company,  and  that  company  had 
insured  the  same  building  described  in  the 
policy  of  the  Manhattan  Fire  Insurance 
Company  of  New  York  City,  mentioned  in 
the  plaintiff's  declaration,  and  it  was  then 
owned  by  the  plaintiffs,  and  described  in  the 
policy  of  the  Maryland  Fire  Insurance  Com- 
pany as  it  is  described  in  the  said  policy  of 
the  said  Manhattan  Fire  Insurance  Com- 
pany. The  agency  for  the  said  Maryland 
Fire  Insurance  Company,  before  the  said 
first  day  of  January,  A.  D.  1873,  had  been 
transferred  from  our  firm  to  A.  M.  Vaughan, 
and  the  plaintiffs  applied  to  our  firm  for  a  re- 
newal of  their  policy  in  the  Maryland  Fire  In- 
surance Company,  but  our  agency  for 
392  that  company  having  ceased,  and  *wc 
having  no  company  in  which  we  could 
place  it,  I  applied  to  A.  M.  Vaughan  to  take 
the  risk,  giving  him  in  writing  a  description  of 
the  said  building  as  it  was  described  in  the 
policy  of  the  Maryland  Fire  Insurance  Com- 
pany. I  did  not  then  know  that  the  said  build- 
ing, stood  on  leased  land.  I  have  ascertained 
that  since.  Our  firm  was  then  composed  of  J. 
C.  Deming,  R.  C.  M.  Wingfield  and  myself.  A. 
M.  Vaughan  then  issued  the  policy  sued  on, 
and  delivered  it  to  me,  and  then  I  delivered 
it  to  the  plaintiffs,  and  received  from  them 
the  premium,  and  gave  A.  M.  Vaughan  credit 
for  it  on  our  books.  We  retained  one-half  of 
the  commissions  on  the  premium,  and  paid  the 
Second,  that  a't  the  time  of  the  insurance,  rest  of  the  premium  to  A.  M.  Vaughan." 
the  house  was  encumbered  by  a  deed  of  ,  And  then  the  plaintiffs  introduced  (6)  A. 
trust,  which  fact  was  not  represented  to  the  ,  M.  Vaughan  as  a  witness  in  their  behalf, 
company,  and  not  expressed  in  the  policy.  |  who  testified  as  follows: 

The  condition  of  the  policy  upon  which       "I  was,  and  still  am,  the  agent  of  the  dc- 


this  defence  is  based  is  as  follows 

"iv.  If  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire  un- 
conditional and  sole  ownership  of  the  prop- 
erty for  the  use  and  benefit  of  the  assured, 
or  if  the  buildings  insured  stand  on  leased 
ground,  it  must  be  so  represented  to 
891  the  company,  and  *so  expressed  in  the 
written  part  of  this  policy,  otherwise 
the  policy  shall  be  void." 

Evidence  was  offered  to  prove  that  the 
general  agent  of  the  company,  who  issued 
this  policy  to  defendants  in  error,  knew  that 
the  building  insured  stood  on  leased  ground 
at  the  time  he  issued  the  policy.  There  was 
a  motion  to  exclude  this  evidence  from  th? 
jury,  which  was  overruled  by  the  court,  and 
was  the  subject  of  a  bill  of  exceptions, 
which  set  forth  the  evidence  offered  and  ad- 
mitted by  the  court  as  follows: 

Be  it  remembered,  that  after  the  jury 
were  sworn  to  try  the  issue  joined  in  this 
cause,  the  plaintiffs  to  maintain  the  said  is- 
sue on  their  part,  after  having  offered  in  ev- 
idence to  the  jury  (1)  the  policy.  (2)  the 
authenticated  copy  of  the  deed  of  lease,  (3) 
the  admissions  of  the  parties,  and  (4)  the 
proof  of  loss,  as  these  several  matters  are 
set  forth  in  the  defendant's  bill  of  excep- 
tions No.  1,  introduced  (5)  R.  F.  Vaughan  as 


fendant,  the  Manhattan  Fire  Insurance  Com- 
pany. R.  F.  Vaughan,  of  the  firm  of  Deming, 
Wingfield  &  Co.,  applied  to  me  in  behalf  of 
the  plaintiffs,  for  an  insurance  on  the  build- 
ing mentioned  in  the  policy  sued  on,  furnish- 
ing me  with  a  written  description  of  the  prop- 
erty as  it  is  stated  in  that  policy.  In  behalf  of 
the  defendant  I  accepted  the  risk,  and  is- 
sued the  policy.  At  that  time  I  knew  that 
the  building  stood  on  leased  ground,  and  if 
the  application  had  been  made  to  me  by  the 
plaintiffs  I  might  have  so  described  it.  But 
supposing  that  the  description  in  writing 
furnished  me  by  R.  F.  Vaughan  was  the 
form  by  which  the  other  companies — those 
represented  by  Deming,  Wingfield  &  Co. 
had  written — and  the  form  adopted  in  their 
policies,  I  followed  the  written  description 
furnished  me  in  making  out  the  policy  sued 
on.  I  did  this,  although  I  knew  at  the  time 
that  the  building  stood  on  leased  ground; 
but  I  do  not  recollect  that  this  occurred  to 

me  at  that  time." 
393        *And  then   the   plaintiffs  introduced 
(7)  J.  C.  Deming  as  a  witness  in  their 
behalf,  who  testified  as  follows: 

"I    have    for    several    years — ten    years — 
been  engaged  in  insurance  agencies,  and  have 
done  an  extensive  business  in  that  line  in  this 
city.  I  am  not  now  so  engaged.  Wingfield  and 
130 


88  GRATT. 


Vmcinia  Reports,  Annotated. 


394,  885,  398 


Vaughan  were  my  partners  for  several  years. 
Both  of  them  were  my  partners  on  the  first 
day  of  January,  A.  D.  1873.  I  can't  say  I 
know  any  thing  about  the  getting  out  of  the 
particular  policy  sued  on  by  the  plaintiffs.  I 
can  only  speak  in  general  terms  of  what  I 
have  done  for  the  plaintiffs.  I  would  state  that 
those  gentlemen  have  for  several  years  con- 
fided their  insurance  business  to  our  firm  with 
special  reference  to  myself.  I  know  the  partic- 
ular property  on  which  the  building  in  suit 
stood.  I  have  known  for  some  time  that  it 
stood  on  leased  ground.  I  would  state  that  a 
large  number  of  the  companies  by  common 
consent  have  waived  a  written  application  for 
a  policy  on  ordinary  risks.  I  can't  say  that  at 
the  time  the  plaintiffs  stated  to  me  that  the 
building  stood  on  leasehold  ground,  but  I 
have  known  that  fact  for  a  long  while.  The 
reason  that  I  cannot  state  whether  the  plain- 
tiffs told  me  that  the  building  stood  on  leased 
ground  is,  that  I  rarely  made  that  a  question 
in  my  practice.  I  represented  two  companies, 
w^hich  had  given  policies  on  that  building,  and 
was  a  special  agent,  and  adjusted  for  one  of 
them.  They  have  both  paid  their  pro  rata 
shares  of  the  loss  occasioned  by  its  de- 
struction by  fire,  with  a  full  knowledge  of 
the  fact  that  it  stood  on  leased  ground. 
Each  of  those  policies  contained  the  same 
general  provision  as  in  article  iv  of  the 
terms  and  provisions  of  the  policy  sued  on, 
and  all  the  modern  policies  are  alike  in  this 
respect.  I  state  the  fact,  that  the  com- 
panies I  represented  had  full  knowledge  of 
the  fact  that  the  building  stood  on 
894  leased  *ground  when  they  paid  their 
pro  rata  shares  of  the  loss  aforesaid, 
from  the  fact  that  their  representatives,  who 
supervised  the  ascertainment  of  that  loss, 
h^d  full  access  to.  and  availed  themselves  of 
the  records  of  the  clerk's  office  of  the  cor- 
poration court  of  this  city  m  regard  to  the 
title." 

The  first  question  we  have  to  determine 
is  whether  the  court  below  erred,  in  ad- 
mitting this  testimony.  The  rule  of  evi- 
dence invoked  to  exclude  it  is,  that  which 
does  not  permit  the  written  contract  to  be 
contradicted  and  varied  by  parol  testimony. 
The  great  value  of  this  rule  of  evidence 
cannot  be  easily  overestimated,  and  merits 
the  eulogies  it  has  received. 

In  a  proper  case  its  application  alw«iys 
promotes  the  ends  of  justice,  by  protecting 
parties  against  fraud  and  false  swearing, 
acrainst  carelessness  and  inaccuracy,  by  fur- 
n-'shing  evidence  of  what  was  intended  by 
the  parties,  which  can  always  be  produced 
without  fear  of  change  or  liability  to  mis- 
construction. But  experience  has  shown 
that  it  is  not  a  rule  of  universal  application. 
And  if  there  did  not  exist  some  authority 
to  correct  the  universality  of  its  applica- 
tion, then  a  rule  of  evidence  adopted  by  the 
courts  as  a  protection  against  fraud  and 
false  swearing,  would,  as  was  said  in  re- 
gard to  the  analagous  rule  known  as  the 
statute  of  frauds,  become  the  instrument  of 
the  very  fraud  it  was  intended  to  prevent. 

In  the  case  before  us  the  general  agent  of 
the  plaintiff  in  error  filled  up  the  policy  and 


took  the  description  of  the  property  from  a 
policy  on  the  same  house,  which  had  been  is- 
sued by  the  Maryland  Fire  Insurance  com- 
pany. This  agent  says  he  knew  at  the  time 
that  the  building  stood  upon  leased  prem- 
ises. This  knowledge  of  the  general  agent 
must  be  imputed  to  the  principal.  Regard- 
ing the  fourth  clause  of  the  policy 
395  *as  a  warranty,  then  there  was  a 
breach  of  warranty  eo  instanti  of  the 
making  of  the  contract.  This  the  company 
knew  when  it  issued  the  policy.  It  knew 
when  it  accepted  the  premium  the  policy  was 
void:  that  when  it  took  the  premium  they 
took  no  risk,  and  that  the  insured  had  paid 
his  money  for  a  policy  of  insurance  which  the 
company  knew  was  void  at  the  moment 
when  it  was  issued.  To  allow  this  would  be 
to  permit  the  company  to  receive  a  pre- 
mium when  they  incurred  no  risk,  and  would 
encourage  and  promote  the  grossest  fraud. 
It  is  precisely  in  such  cases  as  this,  that  the 
courts  of  law  in  modern  times  have  intro- 
duced the  doctrine  of  equitable  estoppels,  or 
as  it  is  sometimes  called  estoppels  en  pais. 

The  principle  is  that  where  one  party  has 
by  his  representation  or  his  conduct,  induced 
the  other  party  to  a  transaction  to  give  him 
an  advantage  which  it  would  be  against 
equity  and  good  conscience  to  assert,  he 
would  not  in  a  court  of  justice  be  permitted 
to   avail   himself   of   that   advantage. 

See  Insurance  Company  v.  Wilkinson,  13 
Wall  U.  S.  R.  222 ;  Plumb  v.  Cattaraugus  In- 
surance Company,  18  New  York  R.  392 ;  Row- 
ley V.  Empire  Ins.  Co.,  36  New  York  R.  550; 
31  Conn.  R.  526;  42  Missouri  R.  148;  Bidwcll 
V.  North  Western  Ins.  Co.,  24  New  York  R. 
302. 

In  the  last  named  case  the  court  says :  "In- 
deed it  is  not  easy  to  perceive  why  an  insur- 
ance company  by  reason  of  the  formal  words 
or  clauses  (of  a  general  and  comprehensive 
nature),  inserted  in  a  policy,  intended  to  meet 
broad  classes  of  contingencies,  should  ever 
be  allowed  to  avoid  liabilities  on  the  grouncf 
that  facts,  of  which  the  company  had  full* 
knowledge,  at  the  time  of  issuing  the 
policy  were  then  not  in  accordance 
898  ♦with  the  formal  words  of  the  con- 
tract, or  some  of  its  multifarious  con- 
ditions. If  such  facts  are  to  be  held  a  breach 
of  such  a  clause,  they  are  a  breach  co  ir- 
stanii  of  the  making  of  the  contract,  an'l 
are  so  known  to  be  by  the  company  as  we'l 
as  the  insured.  And  to  allow  the  company 
to  take  the  premium  without  taking  the 
risk,  would  be  to  encourage  a  fraud.  It 
would,  as  a  legal  principle,  be  equivalent  to 
holding  that  the  warranty  of  the  soundncvss 
of  a  horse  is  a  warranty  that  he  has  four 
legs,  when  one  has  been  cut  off."  In  the 
case  before  us  the  knowledge  of  the  agent 
must  be  taken  as  the  knowledge  of  the  com- 
pany, and  to  avoid  the  policy  upon  the 
ground  the  building  insured  was  upon 
leased  ground,  would  be  to  permit  the  com- 
pany to  say,  "it  is  true,  we  knew  that  the  build- 
ing was  upon  leased  ground;  we  knew  that 
our  agent,  and  not  the  insured,  had  filled  up 
the  description  of  the  property,  and  had 
omitted  to  state  the  fact;  but  we  hold  it  to  be 
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void  because  one  of  the  conditions  of  the  pol- 
icy makes  it  void,  if  the  fact  that  the  prop- 
erty stands  on  leased  ground  is  not  so  repre- 
sented or  expressed  in  the  policy ;  and  while 
we  have  received  your  money,  we  issued  to 
you  a  policy  which  we  knew  to  be  void,  eo  in- 
stanti  of  its  delivery.  We  took  the  premium, 
but  took  no  risk."  Where  good  faith  and  fair 
dealing  are  of  the  very  essence  of  a'  contract 
of  insurance,  insurance  companies  will  be 
estopped  from  asserting  a  defence  which 
not  only  tends  to  a  breach  of  good  faith, 
but  to  actual  and  positive  fraud. 

I  am,  therefore,  of  opinion  that  the  evi- 
dence admitted  by  the  court  below  was 
properly  admitted  because  it  proved  such  a 
state  of  facts  as  constituted  an  estoppely  and 
that  the  court  did  not  err  in  overruling  the 
motion  to  exclude  the  same.  In  addition  to 
the  authorities  above  cited,  see  Judge 

397  Burks'  opinion  in  ♦the  case  of  Georgia 
Home  Insurance  Co.  v.  Kinnier's  adm*x, 

and  cases  cited  by  him,  supra,  88. 

The  second  ground  upon  which  the  company 
seek  to  relieve  itself  against  liability  for  loss 
is,  that  at  the  time  the  insurance  was  affected, 
there  was  an  incumbrance  in  the  form  of  a 
deed  of  trust.  Now  it  is  not  pretended  that 
there  was  any  misrepresentation  or  fraudu- 
lent concealment,  as  to  the  fact  of  the  ex- 
istence of  such  incumbrance.  On  the  con- 
trary it  does  not  appear  that  any  question 
was  asked  the  assured  on  that  subject:  but 
as  has  already  been  seen,  the  agent  of  the 
company  filled  up  the  description  of  the 
property,  copying  it  from  a  policy  in  an- 
other company.  But  it  is  insisted  that  this  in- 
cumbrance, existing  at  the  time,  of  itself 
avoided  the  policy,  under  that  condition  which 
declared:  "If  the  interest  of  the  assured  in 
the  property  be  other  than  the  entire  uncondi- 
tional and  sole  ownership  of  the  property  for 
the  use  and  benefit  of  the  assured,  ♦  *  ♦  it 
must  be  so  represented  to  the  company,  and  so 
expressed  in  the  written  part  of  the  policy. 
Otherwise  the  policy  shall  be  void." 

It  was  held  by  this  court,  in  West  Rock. 
Mutual  Fire  Ins.  Co.  v.  Sheets,  26  Gratt.  871, 
that  unless  there  be  a  warranty,  or  a  repre- 
sentation that  amounts  to  a  warranty,  a 
policy  cannot  be  avoided  for  incumbrances 
unless  upon  the  applicants  false  and  fraudu- 
lent answers  to  interrogatories.  Of  course 
if  there  be  a  warranty,  or  a  representation 
amounting  to  a  warranty,  that  there  are  no 
incumbrances  on  the  property,  whether  such 
answer  be  given  in  answer  to  a  question  or 
rot;  if  it  be  untrue,  the  policy  would  be 
void,  even  though  the  insured  might  not  be 
£uilty  of  actual  fraud. 

The  question  then  in  this  case  turns  upon 
the  construction  to  be  given  to  the  condi- 
tion in  the  policy  above  quoted.   Can  that 

398  be  construed  to  be  a  warranty  *on  the 
part  of  the  assured  that  there  was  no  in- 
cumbrance on  the  property  insured?  This  con- 
dition does  not  refer  to  the  legal  title,  but  to 
the  interest  of  the  assured  in  the  property ;  that 
he  warranted  to  be  no  "other  than  the  en- 
tire unconditional  and  sole  ownership  of 
the  property."  This  was  no  warranty  against 
liens    and    incumbrances.     His    interest    was 


the  sole  ownership.  The  fact  that  he  had  mort- 
gaged the  property  did  not  make  the  mort- 
gagee a  joint  owner  with  him.  The  fact  that 
he  may  have  incumbered  it  with  a  deed  oi 
trust  does  not  make  the  cestui  que  trust  i 
joint  owner.  The  fact  that  there  may  have 
been  liens  for  taxes,  or  liens  by  judgment 
did  not  effect  his  ownership.  He  is  still  the 
sole  owner,  though  he  may  have  incumbercc 
it,  or  liens  may  exist  against  it,  and  the 
existence  of  such  is  no  breach  of  a  condi- 
tion declaring  sole  ownership.  This  is  the 
doctrine  of  the  courts,  settled  by  repeated 
decisions.  Strong  v.  Manufacturers  Ins.  Co. 
10  Pick.  R.  40;  ^tna  Fire  Ins.  Co.  v.  Tyler 
16  Wend.  R.  385 ;  12  Wend.  R.  507 ;  Smith  v. 
Columbia  Ins.  Co.,  17  Penn.  Sute  R.  253; 
Hough  V.  City  Fire  Ins.  Co.,  29  Cow.  R.  10. 
In  the  last  named  case,  it  was  a  condition  of 
the  policy,  that  "if  the  interest  in  the  property 
insured  is  not  absolute,  it  must  be  so  repre- 
sented to  the  company  and  expressed  in  the 
policy  in  writing,  otherwise  the  insurance 
shall  be  void.  The  applicant  represented  the 
property  as  his  house,  and  it  was  so  repre- 
sented in  the  policy.  In  fact  he  had  only 
agreed  to  purchase,  the  property,  but  under 
his  agreement  had  paid  part  of  the  purchase 
money,  had  taken  possession,  and  made  val- 
uable improvements.  It  was  held  that  the 
statement  made  by  the  assured,  that  the 
property  was  his  was  true,  and  his  interest 
was  an  absolute  one.  The  court  said,  '*the 
subject  of  insurance  was  an  interest, 
399  not  a  title.  It  is  *an  interest,  not  a  title, 
of  which  the  conditions  of  insurance 
speak.  The  terms  interest  and  title  are  not 
synonymous. 

A  mortgagor  in  possession,  and  a  pur- 
chaser holding  under  a  deed  defectively  exe- 
cuted, have  both  of  them  absolute  as  well  as 
insurable  interests  in  the  property,  though  nei- 
ther of  them  has  the  legal  tifle.  The  condition 
in  question  speaks  only  of  the  character  of  the 
interest  to  be  insured,  not  of  its  quality." 

In  Aurys  v.  Hartford  Fire  Ins.  Co.,  17  Iowa 
176,  the  court  holds  the  following  language, 
speaking  upon  this  point,  and  which  very 
aptly  applies  to  the  case  before  us:  The  ob- 
ject of  the  insurance  company  by  this  clause 
(i.  e.,  a  claim  providing  against  change  of  in- 
terest, &c.)  is,  that  the  interest  shall  not 
change,  so  that  the  assured  shall  have  a 
greater  temptation  or  motive  to  bum  the 
property,  or  less  interest  or  watchfulness  in 
guarding  and  preserving  it  from  destruction 
by  fire.  Any  change  in,  or  transfer  of  the 
assured  in  the  property,  of  a  nature  calcu- 
lated to  have  this  effect,  is  in  violation  of 
the  policy.  But  if  the  real  ownership  re- 
mains the  same,  if  there  is  no  change  in  the 
fact  of  title,  but  only  in  the  evidence  of  it, 
and  if  the  latter  change  is  only  nominal,  and 
not  of  a  natuie  calculated  to  increase  the 
motive  to  burn,  or  diminish  the  motive  to 
guard  the  property  from  loss  by  fire,  the 
policy  is  not  violated."  See  also  Shepard  t. 
Union  Fire  Ins.  Co.,  38  New  H.  232. 

I  am  of  opinion,  both  upon  principle  and 
authority,  that  the  condition  referred  to  is 
not  a  warranty  against  incumbrance,  and 
that  the  fact  that  the  assured  had  incum- 
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bered  the  property  was  no  breach  of  that 
condition. 

As  was  said  by  the  president  in  IV,  R,  P. 
C.  V.  Sheets  (supra)  :  "There  is  noth- 
400  ing  in  this  policy  (when  ♦fairly  con- 
strued) which  required  a  disclosure  by 
the  insured  of  the  liens  upon  the  insured 
property.  There  was  no  question  proposed 
by  the  insurer  to  the  insured  in  regard  t) 
the  existence  of  such  liens.  The  insurers 
might  have  examined  the  records  for  suc'.i 
Hens,  and  made  inquiries  about  them  of  the 
insured,  or  others,  but  they  failed  to  do  so. 
Can  they  now  avoid  the  obligation  of  the 
policy  on-  the  ground  that  the  insured,  with- 
out being  inquired  of,  and  without  any 
fraud,  omitted  to  give  notice  of  the 
lien  at  the  time  of  obtaining  the  policy?  I 
think  they  cannot."    Page  870. 

I  am  therefore  of  opinion  that  in  the  ab- 
sence of  all  fraud,  in  the  absence  of  all  proof 
of  pretence  of  any  misrepresentation  or 
fraudulent  concealment,  on  the  part  of  the 
assured,  the  defense  set  up  by  the  insurance 
company,  is  purely  technical,  and  ought  n'  t 
to  shield  them  against  their  just  liability  to 
the  assured  for  the  loss  he  has  sustained. 

I  am  for  affirming  the  judgment  of  the 
corporation  court  of  the  city  of  Norfolk. 

MoNCURE,  P.,  and  Staples  and  Burks,  Js., 
concurred  in  the  opinion  of  Christian,  J. 

Judgment  affirmed. 


401        *Floyd,  Trustee  v.  Harding  &  als. 

March   Term,    1877,   Richmond. 
Absent,  Anderson  and  Burks,  J's.* 
In   1856  L  sells  land  to  T  by  parol  contract,  receives 
all   the  purchase  money  and  puts  T  into  possession. 
In  January  1867  L  executes  a  deed  to  T,  by  which 
he  releases  all  his  claims  to  the  land  to  T,  and  war- 
rants the  title.     T  then  sells  the  land  to  W,  and  W 
conveys  to  P.     In  March   1866  B  recovers  a  judg- 
ment against  L.  which  is  docketed  within  the  year. 
In   a  suit  against   F   to  subject  the  land  to  satisfy 
the   judgment   against   L — Hau): 
1.     ReflTtatry     Acts — Parol      Contract     for 
I^and.t — That  the  registry  acts  do  not  apply  to  a 


*Jui>GS   Burks    had    been   counsel    in   the    cause   in 
the    circuit    court. 

tlteirtatry  Acta — Parol  Contract*  of  Land. 

— The  decision  of  the  principal  case,  that  the  registry 
acts  do  not  apply  to  a  parol  contract  of  land  so  that 
one  who  under  a  parol  contract  has  }>aid  the  purchase 
money  and  been  put  in  possession  of  land  has  a  valid 
equitable  title  not  subject  to  the  lien  of  a  subsequent 
judgment  creditor  of  the  vendor,  is  followed  in  Buric- 
holder  v.  Ludlam,  30  Gratt.  255,  and  note;  March, 
Price  &  Co.  v.  Chambers,  30  Gratt.  299,  and  note; 
Long  V.  Mfg.  Co.,  30  Gratt.  665;  Trout  v.  Warwick, 
77  Va.  731;  Halsey  v.  Peters,  79  Va.  60;  Bowman  v. 
Hicks,  80  Va.  806;  Powell  v.  Bell,  81  Va.  222;  Brown 
V.  Butler,  87  Va.  621 ;  Reynolds  v.  Necessary,  88  Va. 
125;  Frame  v.  Frame,  32  W.  Va.  478.  Sec  2  Minors 
<4th  Ed.)  851  et  seq.  The  principal  case  is  dis- 
tinguished in  Campbell  v.  Nonpareil  Co.,  75  Va.  297 
and  Eidson  v.  Huff,  29  Gratt.  338.  See  also.  Hicks 
V.  Riddick,  28  Gratt.  418.  Subsequent  to  these  de- 
cisions it  was  provided  by  statute  Code,  sec.  2463  that 
"every   contract,    not   in   writing,   made   in    rcsixct   to 


parol  contract  for  land,  and  T  having  paid  all 
the  purchase  money,  and  having  been  put  into 
possession,  so  that  he  had  a  valid  equitable  title 
to  the  land,  it  is  not  subject  to  the  lien  of  the 
judgment  against  L. 

a.  Banttable  Title — Mergrer. — The  valid  equi- 
table title  of  T  is  not  so  merged  in  the  legal  title 
acquired  by  the  deed  of  L  to  him,  as  to  subject 
the  land  to  the  lien   of  the  judgment  against  L. 

8.  'Withers  v.  Carter  Approved. — The  prin- 
ciples of  the  case  of  Withers  v.  Carter,  4  Gratt. 
407,  approved. 

This  was  a  bill  filed  in  the  circuit  court  of 
Bedford  county,  by  John  B.  Harding,  to 
subject  a  certain  tract  of  land  in  the  posses- 
sion of  N.  B.  Floyd,  as  trustee  of  his  wife 
Ellen  S.  Floyd,  to  a  judgment  which  had 
been  recovered  by  Green  B.  Board  against 
J.  M.  W.  Leftwich,  the  plaintiff,  and  two 
others,  on  a  negotiable  note,  in  which  said 
Leftwich  was  maker,  and  the  plaintiff  and 
the  others  were  endorsers;  and  which  the 
plaintiff  had  satisfied.  This  judgment 
402  was  recovered  *on  the  30th  March  1866, 
and  was  docketed  March  16th.  1867. 

Floyd  answered  the  bill.  And  it  was 
proved  that  as  early  as  1856  J.  M.  W.  Left- 
wich, by  an  unwritten  parol  contract,  sold 
this  land  to  Lewis  H.  Turnbull,  who  paid 
the  whole  purchase  money,  and  was  put 
into  possession.  By  deed  of  the  23d  of  Janu- 
ary 1867,  which  was  admitted  to  record  on 
March  13th  1867,  Leftwich  and  wife  released 
to  Turnbull  all  their  claim  upon  the  land, 
and  warranted  the  title.  Turnbull  in  June 
of  the  same  year,  sold  to  John  W.  Howard; 
and  subsequently  under  a  decree  of  the 
court  in  the  case  Howard  v.  Hoivard,  the 
land  was  sold  and  conveyed  to  N.  B.  Floyd 
in  trust  for  his  wife  Ellen  >S.  Floyd. 

The  cause  came  on  to  be  heard  on  the  7th 
of  October  1872,  when  the  court  held  that 
the  judgment  was  a  valid  lien  upon  the 
tract  of  land  conveyed  by  Leftwich  and  wife 
to  Turnbull,  by  their  deed  of  the  23d  of  Janu- 
ary 1867,  and  now  in  the  possession  of  Floyd; 
and  decreed  that  unless  the  defendants,  &c., 


real  estate  or  goods  and  chattels,  in  consideration  of 
marriage,  or  made  for  the  conveyance  or  sale  of  real 
estate  on  a  term  therein  of  more  than  five  years,  shall 
be  void,  both  at  law  and  in  equity,  as  to  purchasers  for 
valuable  consideration  without  notice  and  creditors." 
See  also.  Barton's  Ch.  Pr.  396,  552,  636,  932,  950, 
990,   1030,   1032,   1063. 

Implied  Traata.— In  Smith  v.  Proffit,  82  Va. 
832,  the  principal  case  is  cited  to  sustain  the  prop- 
osition that  when  property  is  brought  by  one  for  an- 
other and  is  conveyed  to  the  former  and  is  partly 
paid  for  by  the  latter  an  implied  trust  arises  in  favor 
of  the   payer  to   the   extent   of  his  payment. 

'What  Rlvhta  Acquired  by  Jadfrment 
Creditor. — The  general  rule  laid  down  in  the  prin- 
cipal case  that  the  judgment  creditor  can  acquire  no 
better  right  to  the  estate  than  the  debtor  himself  has 
when  the  judgment  is  recovered,  is  followed  in  the 
subsequent  Virginia  cases.  The  principal  case  is  cited 
on  this  point  in  Shipe,  Cloud  &  Co.  v.  Repass,  28 
Gratt.  723;  Coldiron  v.  Asheville  Shoe  Co.,  93  Va. 
373;  Sinclair  v.  Sirclair.  79  \a.  42;  Nutt  v.  Sum- 
mers, 78  Va.  173;  Cowardin  v.  .Xnderson,  78  Va.  90; 
Hughes  V.   Harvey,   75    Va.   210. 
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did  within  ninety  days,  pay  to  the  plaintiff  the 
amount  of  his  judgment  and  the  costs  of 
this  suit,  commissioners  named  should  sell. 
&c. 

From  this  decree  Floyd  applied  to  this 
court  for  an  appeal;  which  was  allowed. 

John  W.  Daniel,  and  Raymond,  for  the  ap- 
pellant. 

R.  G.  H.  Kean,  for  the  appellees. 

Staples,  J.  There  is  no  controversy  in  this 
case  in  regard  to  the  facts.  They  are  few 
and  simple,  and  may  be  briefly  stated.  In 
the  year  1856  James  W.  Leftwich  sold  to 
Lewis  H.  Turnbull  a  tract  of  land  in  Bed- 
ford county.    The  contract  was  not  re- 

403  duced   to   *  writing;   but   Turnbull   was 
placed    in    immediate    possession,    and 

the  whole  of  the  purchase  money  was  paid 
by  him.  In  January  1867  Leftwich  executed 
to  Turnbull  a  deed  of  release  for  the  land, 
with  warranty  of  title.  Turnbull  shortly  af- 
terwards sold  and  conveyed  to  Howard,  and 
Howard  subsequently  in  1868,  conveyed  to 
Floyd  the  appellant.  In  1866  a  judgment 
was  recovered  by  Board  against  Leftwich, 
the  original  vendor,  in  the  circuit  court  of 
Roanoke,  which  was  duly  docketed  in  the 
county  court  of  Bedford.  The  claim  here  is 
to  subject  this  land  in  the  hands  of  Floyd, 
to  the  lien  of  this  judgment.  The  question 
presented  is.  whether  a  parol  contract  for 
the  sale  of  land  so  far  executed  as  to  vest 
in  the  purchaser  a  valid  equitable  title,  is 
good  against  creditors  of  the  vendor,  under 
the  statutes  of  registration.  This  question 
is  now  exciting  no  ordinary  interest 
throughout  the  state.  It  is  understood  that 
numerous  cases  are  pending  in  the  circuit 
courts,  involving  a  large  amount  of  prop- 
erty, awaiting  the  decision  here.  The  court 
has  given  the  subject  that  consideration  its 
gravity   and   importance    demand. 

In  the  outset  it  may  be  well  to  advert 
briefly  to  the  case  of  Withers  v.  Carter  & 
als.,  4  Gratt.  407.  No  sound  conclusion  can 
be  arrived  at  in  this  case  without  a  proper 
understanding  of  the  facts  and  principles  of 
law  involved  in  that  case.  There  the  parties 
had  reduced  their  contract  to  writing,  and 
the  purchaser  was  put  in  possession  of  the 
property.  Subsequently  a  deed  was  exe- 
cuted by  the  grantor;  but  it  was  never  re- 
corded, having  been  lost  by  the  person  to 
whom  it  was  committed  to  be  delivered  to  the 
clerk. 

At  that  time  the  statute  required  the  re- 
cordation of  deeds,  but  not  of  written  ex- 
ecutory contracts  for  the  sale  of  land.  The 
court   of   appeals   held   that  while   the 

404  *effect    of   the   statute    was    to   render 
the  unrecorded  deed  quoad  the  creditors 

of  the  grantor,  a  mere  nullity,  it  left  the 
subject  precisely  in  the  same  situation  as  if 
no  deed  had  been  made  or  attempted.  Judge 
Baldwin,  in  delivering  the  opinion  of  the 
court,  said,  "It  could  not  be  doubted,  a  fair 
purchaser  of  the  equitable  estate  has  a  right 
to  hold  it  against  creditors  of  the  vendor 
who  have  not  previously  recovered  judg- 
ments." This  decision  was  rendered  at  the 
January  term  1848.  At  the  revisal  of  1849  an 
amendment  was   incorporated  in   the  statute. 


It  is  contained  in  sections  4  and  5,  chap. 
118,  Code  of  1849,  and  is  as  follows: 

"4.  Any  contract  in  writing  made  in  re- 
spect to  real  estate,  or  goods  and  chattels, 
in  consideration  of  marriage,  or  made  for 
the  conveyance  or  sale  of  real  estate,  or 
a  term  therein  of  more  than  five  years,  shall, 
from  the  time  it  is  duly  admitted  to  record,  be 
as  against  creditors  and  purchasers  as  valid  as 
if  the  contract  was  a  deed  conveying  the  es- 
tate or  interest  embraced  in  the  contract." 
I  "5.  Every  such  contract,  every  deed  con- 
veying any  such  estate  or  term,  and  every 
deed  of  gift,  or  deed  of  trust  or  mortgage, 
conveying  real  estate  or  goods  and  chattels. 
shall  be  void  as  to  creditors  and  subsequent 
purchasers  for  valuable  consideration  with- 
out notice,  until  and  except  from  the  time 
it  is  duly  admitted  to  record  in  the  county 
or  corporation  wherein  the  property  em- 
braced in  such  contract  or  deed  may  be." 

These  provisions,  as  will  be  seen,  do  not 
expressly,  or  even  by  any  fair  implication, 
include  all  contracts  for  the  sale  of  land. 
They  apply  only  to  contracts  in  writing. 
Having  provided  for  the  recordation  of 
written  contracts  in  the  fourth  section,  the 
f  ramers  of  the  statute  by  the  use  of  the  words, 
"such  contracts"  in  the  fifth,  evinced  a 
405  deliberate  purpose  to  confine  the  *op- 
eration  of  that  section  to  contracts  in 
writing.  It  is  obvious  that  the  language  was 
carefully  chosen,  and  the  omission  to  re- 
quire the  recordation  of  Every  contract  was 
not  accidental.  In  order  to  give  the  statute 
the  construction  now  contended  for,  we 
must  strike  out,  or  wholly  disregard  the 
words  "in  writing,"  in  the  one  section,  or 
the  word  "such"  in  the  other.  Are  we  au- 
thorized by  any  rule  of  interpretation  to 
take  such  a  liberty  with  a  legislative  enact- 
ment plain  and  explicit  in  its  terms. 

While  in  the  construction  of  statutes  the 
constant  endeavor  of  the  courts  is.  to  ascer- 
tain and  give  effect  to  the  intention  of  the 
legislature,  that  intention  must  be  gathered 
from  the  words  used,  unless  a  literal  con- 
struction would  involve  a  manifest  absurd- 
ity. Where  the  legislature  has  used  words 
of  a  plain  and  definite  import  the  courts 
cannot  put  upon  them  a  construction  which 
amounts  to  holding  the  legislature  did  not 
mean  what  it  has  actually  expressed.  The 
authorities  in  support  of  this  principle  arc 
almost  innumerable.  It  is  unnecessary  to 
cite  them,  as  they  may  be  found  in  Dwarris 
on  Statutes,  l«l-4.  209;  2,  204-5.  208. 

In  this  connection  I  cannot  forbear  quot- 
ing briefly  a  portion  of  the  opinion  of  the  su- 
preme court  of  the  United  States  in  the  case 
of  Denn  v.  Reid,  10  Peters  R.  524.  The  case 
turned  upon  the  proper  construction  to  be 
given  to  certain  recording  acts  of  North 
Carolina  and  Tennessee.  Mr.  Justice  Mc- 
Lean, after  giving  his  construction  of  the 
statute  said:  "This,  it  must  be  admitted, 
when  we  consider  the  mischief  the  law  was 
probably  intended  to  remedy,  is  a  somewhat 
technical  construction  of  the  act;  and  cases 
may  be  found  where  courts  have  construed 
a  statute  most  liberally  to  effectuate  the 
remedy:  but  where  the  language  of  the  act 
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is  explicit,  there  is  great  danger  in  de- 
406    parting  from  the  *words  used,  to  give  an 

effect  to  the  law  which  may  be  supposed 
to  have  been  designed  by  the  legislature. 
*  *  *  It  is  not  for  the  court  to  say,  where 
the  language  of  the  statute  is  clear,  that  it 
shall  be  so  construed  as  to  embrace  all  cases, 
because  no  good  reason  can  be  assigned  why 
they  were  excluded  from  its  provisions.** 

If  the  rule  of  construction  here  laid  down 
be  correct,  there  would  seem  to  be  an  end 
of  the  question.  But  if  we  are  permitted  to 
go  outside  of  the  express  language  of  the 
statute  in  pursuit  of  the  supposed  intention 
of  the  legislature,  have  we  such  satisfactory 
and  conclusive  evidence  of  that  intention 
here,  as  to  justify  the  courts  in  giving  to  the 
statute  an  interpretation  so  palpably  in  con- 
flict with  its  language. 

In  answering  this  question  it  is  important 
to  bear  in  mind  the  rules  of  law  in  respect 
to  parol  contracts  for  the  sale  of  land. 
Courts  of  equity  treat  such  contracts,  where 
there  is  part  performance,  as  valid  and  ef- 
fectual as  those  evidenced  by  the  most 
solemn  instruments  of  writing.  In  order  to 
prevent  the  possibility  of  fraud  in  engraft- 
ing his  exception  upon  the  statute  of  frauds, 
it  is  settled,  that  the  parol  agreement  relied 
on  must  be  certain  and  definite  in  its  terms: 
the  acts  proved  in  part  performance  must 
refer  to,  result  from  or  be  done  in  pursuance 
of  the  agreement:  and  the  agreement  must 
have  been  so  far  executed  that  a  refusal  of 
full  execution  will  operate  as  a  fraud  upon 
the  party,  and  place  him  in  a  situation 
which  does  not  lie  in  compensation.  Wright 
V.  Pucket,  22  Gratt.  370;  Lead.  Cases  in 
Equity,  2  vol.  1052. 

When  these  circumstances  concur  it  is 
as  much  a  matter  of  course  for  the  equity 
courts  to  decree  a  specific  execution  as  for 
the  common  law  courts  to  award  damages 

for  the  breach  of  a  written  contract. 
407     The  purchaser  ♦is  regarded  as  the  real 

beneficial  owner  of  the  estate,  and  the 
vendor  a  mere  trustee  of  the  legal  title"  for 
his  benefit.  Whatever  loss  may  fall  on  the 
estate  Is  the  loss  of  the  purchaser.  What- 
ever advantage  may  accrue  to  it  is  his  gain. 
Th»s  doctrine  is  now  too  firmly  settled  ever 
to  be  changed  by  anything  short  of  an  ex- 
press legislative  enactment.  It  is  to  every 
intent  a  kw  of  property,  as  much  so  as  if  the 
exception  had  been  incorporated  in  the  stat- 
ute of  frauds.  Upon  the  faith  of  its  exist- 
ence, purchases  of  valuable  estate  have  been 
made  and  held  throughout  this  commonwealth. 
There  can  be  no  ground  of  controversy  upon 
these  points.  It  may  be  further  affirmed  that 
the  title  thus  vesting  in  the  purchaser  under  a 
valid  parol  contract,  is  good  against  all  the 
world,  except  subsequent  purchasers  of  the 
le^al  title  for  valuable  consideration  with- 
out notice.  I  speak  now  without  reference 
to  the  recording  acts.  That  the  equitable 
estate  of  the  purchaser  is  good  against  cred- 
itors of  the  vendor  is  incontrovertible.  It 
his  been  over  and  over  again  decided  that 
the  judgment  creditor  can  acquire  no  better 
right  to  the  estate  than  the  debtor  himself 
has  when  the  judgment  is  recovered.    He 
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takes  It  subject  to  every  liability  under 
which  the  debtor  held  it,  and  subject  to  all 
the  equities  which  exist  at  the  time  in  fa- 
vor of  third  persons;  and  a  court  of  chan- 
cery will  limit  the  lien  of  the  judgment  to 
the  actual  interest  which  the  debtor  has  in 
the  estate.  The  creditor  is  in  no  sense  a 
purchaser;  he  has  no  equity  whatsoever  be- 
yond what  justly  belongs  to  his  debtor;  his 
claim  is  to  subject  to  his  lien  such  estate  as 
the  former  owns,  and  no  more. 

These  principles  have  been  time  and  time 

again  announced  by  the  courts  of  England, 

by  this  court,  and  by  the  supreme  court 

408  of  the  United  States,  and  by  the  *courts 
of   many    other   states    of   the    Union. 

See  the  cases  cited  by  Judge  Baldwin  in 
Withers  and  Carter. 

Brown  v.  Pierce,  7  Wall  U.  S.  R.  206 ;  Rog- 
ers  V.  Bonner,  45  New  York  R.  379 ;  Money  v, 
Dorsey,  7  Smedes  &  Marsh.  15 ;  Morton  v.  Ro- 
bards,  4  Dana  R.  258.  Numerous  other 
cases  might  be  mentioned,  but  it  is  unnec- 
essary. 

The  revisors  of  1849  were  men  learned  in 
the  law;  they  were  perfectly  familiar  with 
these  principles.  They  could  not  but  be 
aware  that  the  question  of  the  rights  of  pur- 
chasers under  parol  contracts  would  con- 
stantly arise  in  the  courts.  If  they  intended 
to  make  this  fundamental  revolution  in  the 
laws  of  property,  and  utterly  to  annihilate, 
for  the  benefit  of  creditors,  a  large  class  of 
contracts  universally  recognized  as  valid, 
they  certainly  would  have  expressed  their 
intention  in  plain  and  unmistakable  lan- 
guage. It  is  not  reasonable  to  suppose  they 
would  have  left  a  matter  of  so  much  im- 
portance to  all  the  hazards  of  judicial  in- 
terpretation— an  interpretation  only  to  be 
reached  by  disregarding  the  plain  words  of 
the  statute,  and  having  no  other  foundation 
than  a  supposed  public  policy. 

But  we  are  told  that  every  consideration, 
prompting  the  revisors  to  require  the  recor- 
dation of  deeds  and  title  bonds,  applies  more 
strongly  to  mere  verbal  agreements  for  the 
sale  of  lands.  A  little  reflection  will,  I 
think,  show  that  this  is  not  true,  certainly 
not  to  the  extent  asserted  in  the  argument. 

When  the  vendee  has  a  deed  or  other 
written  evidence  of  his  purchase,  there  is 
no  hardship  in  requiring  him  to  place  it 
upon  the  record.  It  is  gross  laches  not  to 
do  so,  which  the  legislature  might  well  de- 
clare good  ground  of  forfeiture.  But  in  many 
cases  the  vendee  has  neither  deed  nor  title 
bond.    He  is  often  deprived  of  one  or 

409  both  by  the  fraud  of  the  vendor,  ♦or  by 
his  death  ^or  sickness,  or  by  some  con- 
troversy in  regard  to  the  precise  terms  of  the 
contract;  and  at  last  not  unfrequently  he  is 
compelled  to  resort  to  a  court  of  equity  for 
redress.  Such  cases  are  constantly  occurring 
in  every  community.  The  books  abound  with 
them."  To  require  that  such  contracts  shall 
be  recorded  is  simply  to  require  an  impossi- 
bility. It  is  to  provide  that  one  man's  property 
may  be  taken  for  another  man's  debts,  with- 
out the  fault  of  the  owner,  and  without  the 
possibility  of  guarding  against  it  by  the  ex- 
ercise of  the  greatest  diligence.    It  seems  to 
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be  forgotten  that  one  of  the  reasons  in- 
fluencing the  courts  to  engraft  an  exception 
upon  the  statute  of  frauds  in  cases  of  parol 
contracts  partly  performed  was,  that  often- 
times the  purchaser  is  kept  out  of  his  deed  or 
other  writing  by  the  fraud  of  the  vendor,  or 
other  circumstance  beyond  the  control  of  the 
purchaser.  Who  can  say  that  the  considera- 
tions which  influenced  the  courts  to  engraft 
this  exception  upon  the  statute  of  frauds  did 
not  influence  the  legislature  also  to  respect  the 
same  principle  in  the  recording  acts? 

But  in  ascertaining  the  meaning  of  a 
statute  it  is  sometimes  important  to  find 
out  the  mischief  to  be  corrected  as  well  as 
the  class  to  be  protected.  Who  afe  the  men 
to  be  most  benefited  by  this  enlarged  inter- 
pretation of  the  statute?  Not  purchasers, 
certainly.  They  are  fully  protected  by  the 
provision  requiring  the  recordation  of  deeds 
and  title  bonds.  When  the  contract  is  evi- 
denced by  a  writtng  it  is  not  necessary  the 
purchaser  shall  take  possession  under  his 
contract.  Unless,  therefore,  the  writing  is 
recorded,  in  very  many  cases  it  is  impossi- 
ble that  a  subsequent  purchaser  can  have 
any  knowledge  of  the  alienation.  There  is 
nothing  to  give  him  notice,  or  even  to  put 
him  upon  inquiry.  It  was  very  proper 
410  under  such  ♦circumstances  to  re- 
quire the  registration  of  the  deeds  and 
of  the  written  executory  agreement,  not 
necessarily  accompanied  with  possession.  But 
when  the  contract  is  merely  in  parol,  posses- 
sion of  the  property  under  the  agreement  is 
indispensable.  It  mu&t  be  a  visible,  notorious 
possession.  Whether,  under  our  recording  acts, 
mere  possession  is  sufficient  to  charge  all  per- 
sons dealing  with  the  property  with  knowl- 
edge of  all  the  equities  of  the  tenant  in  pos- 
session, it  is  unnecessary  now  to  decide, 
as  no  such  question  arises  here.  All  agree 
that  the  notice  must  be  such  as  to  affect  the 
conscience  of  the  subsequent  purchaser. 
Siter,  Price  6*  Co.  v.  McClanachan  et  als.,  2 
Gratt.  280.  If  the  first  purchaser  is  not  in  pos- 
session, he  must  have  his  deed  or  title  bond, 
and  the  registry  of  them  will  give  notice. 
If  he  is  in  the  actual  possession  under  a 
parol  agreement  as  owner  of  the  estate, 
that  possession  will  generally  be  so  no- 
torious, so  well  understood,  that  persons 
disposed  to  act  in  good  faith  will  be  rarely 
misled  by  the  absence  of  registration.  It 
seems  to  me.  therefore,  that,  so  far  as  sub- 
sequent purchasers  are  concerned,  no  such 
inconvenience  will  result  as  is  apprehended 
from  holding  that  the  statute  does  not  ex- 
tend to  parol  contracts;  certainly  none 
comparable  to  the  mischiefs*  likely  to  arise 
from  a  contrary  construction. 

The  same  observation  may  be  made  in 
respect  to  creditors.  If  acting  in  good  faith, 
if  not  willfully  closing  their  eyes  to  the  true 
state  of  the  title,  they  will  rarely  be  misled 
in  regard  to  the  real  ownership  of  the  prop- 
erty. As  to  them,  certainly  the  old  rule 
should  prevail,  that  possession  is  notice  of 
the  equity  of  the  party  having  such  posses- 
sion. 

But  our  recording  acts  make  no  distinc- 
tion between  creditors  with  notice  and  cred- 
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itors  without  notice.    *The  former,  in 

this  respect,  stand  upon  higher  grounds 
than  subsequent  purchasers.  With  us,  the 
creditor,  at  the  time  he  gives  the  credit, 
may  know  his  debtor  has  sold  the  land,  has 
received  every  dollar  of  the  purchase 
money;  he  may  see  the  purchaser  in  pos- 
session, claiming  title,  making  costly  and 
expensive  improvements;  he  may  know  laat 
the  purchaser  has  been  forced  into  a  court 
of  chancery  to  obtain  the  title  withheld  by 
the  fraud  or  obstinacy  of  the  vendor;  he 
may  know,  as  in  this  case,  that  the  property 
is  passing  through  successive  alienations 
into  the  hands  of  innocent  purchasers;  all 
this  he  may  know,  and  yet,  if  the  construc- 
tion now  contended  for  be  given  to  the  stat- 
ute, he  may  by  means  of  a  judgment  against 
the  vendor  appropriate  every  acre  of  the 
property,  every  dollar  expended  upon  it,  to 
the  payment  of  his  debt.  He  cannot  take  a 
deed  of  trust  or  a  mortgage,  because  he 
thereby  becomes  a  purchaser,  and  as  such  he  is 
infected  with  notice.  But  he  can  accomplish 
his  object  by  a  judgment,  which  confessedly 
gives  a  lien  only  upon  that  which  belongs  to 
the  debtor.  This  is  the  class,  and  the  only 
class,  so  far  as  I  can  see,  that  is  to  be  bene- 
fited by  this  enlarged  and  liberal  interpretation 
of  the  statute.  The  recording  acts,  I  admit 
are  founded  in  wisdom  and  justice;  but  it 
by  no  means  follows  that  every  interest  is 
to  be  made  subservient  to  the  policy  of  a 
registration  system.  It  was  said  in  the  ar- 
gument, that  Virginia  is  the  only  state  be- 
sides Mississippi,  in  which  the  right  is  con- 
ferred upon  a  creditor  with  notice  of  sub- 
jecting to  his  judgment  the  property  in  the 
hands  of  a  hoia  fide  purchaser.  As  the  law  is 
written,  he  must  obey  it.  *  But,  for  one,  I 
am  not  disposed  to  extend  it  one  step  be- 
yond what  is  so  written.  If  the  rights  of  a 
large  class  of  purchasers  recognized  by  the 

law  as  valid  are  to  be  sacrificed 
412    *because  of  a  failure  to  do  an  ^ct   so 

often  impossible  to  be  done,  it  must  be 
by  the  declared  will  of  the  legislature,  in 
clear  and  unmistakeable  language.  It  is  not 
to  be  done  by  any  mere  rules  of  interpre- 
tation, or  by  inferences  or  conjectures  as  to 
the  intention  of  the  legislature,  founded 
upon  a  supposed  public  policy.  Under  all 
the  difficulties  surrounding  this  question, 
who  is  authorized  to  speak  for  the  legisla- 
ture outside  of  its  expressed  will?  "WTio  can 
say  that  the  framers  of  the  statute  did  not 
carefully  consider  all  these  matters,  and 
after  full  consideration  determine  to  leave 
parol  contracts  just  ts  they  were — unaf- 
fected by  the  recording  acts? 

It  may  be  indeed,  that  they  did  not  think 
of  the  matter  at  all;  that  the  subject  was 
not  brought  to  their  attention.  If  such  be  the 
case,  who  can  say  what  view  they  would  have 
taken,  had  the  question  been  before  them. 
If  the  conflict  of  opinion  was  as  great  then 
as  it  is  now,  it  is  a  matter  of  impossibility 
to  say  what  action  they  would  have  taken. 
or  whether  they  would  not  have  left  the 
subject  precisely  where  it  is.  To  whatever 
cause  the  omission,  if  such  it  be,  is  owing, 
the    defect    cannot       be    remedied    by    the 
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courts.  In  the  language  of  Mr.  Justice  Mc- 
Lean, already  quoted,  "It  is  not  for  the  courts, 
where  the  language  of  the  statute  is  clear,  to 
say  that  it  shall  be  construed  so  as  to  embrace 
all  cases,  because  no  good  reason  can  be  as- 
signed why  they  were  excluded  from  its 
provisions." 

We  are  told,  however,  that  although  the 
statute  may  not  in  express  terms  apply  to 
all  contxacts  for  the  sale  of  land,  it  neces- 
sarily leads  to  that  result.  For,  as  is  argued, 
-whenever  the  parol  contract  is  reduced  to 
wrtting  it  becomes  merged  in  the  latter,  and 
ceases  to  operate  as  a  parol  contract;  and 
when  a  deed  is  executed  it  satisfies  and  dis- 
charges the  contract  to  convey. 

413  *In   the   first   place,   cases   are   con- 
stantly   occurring    which    rest    alone 

upon  the  parol  agreement  partly  performed, 
and  no  deed  or  other  writing  is  or  has  been 
executed  when  the  creditor  brings  his  suit. 
In  these  cases  the  doctrine  of  merger  can 
of  course  have  no  application;  and  the  whole 
structure  of  the  argfument  upon  this  point 
falls  to  the  ground.  In  the  next  place  there 
are  other  cases,  and  the  present  is  one  of 
them,  where  no  deed  is  given  until  after  the 
judgment  is  recovered;  but  the  contract  is 
made — the  purchase  money  paid — the  pur- 
chaser in  possession  and  so  remaining  years 
anterior  thereto.  Now  if  the  title  of  the  pur- 
chaser is  good  against  the  creditor  when 
the  judgment  is  recovered,  can  it  be  the 
title  becomes  invalid  by  reason  of  the  subse- 
quent execution  of  a  deed  by  the  vendor.  The 
bare  statement  of  the  proposition  is  its  own 
refutation.  But  let  us  take  the  strongest  case, 
that  of  a  valid  parol  contract  so  far  exe- 
cuted as  to  pass  the  equitable  title,  and  subse- 
quently a  deed  of  conveyance,  which  is,  how- 
ever, not  recorded,  or  if  recorded  at  all,  not 
until  after  a  judgment  recovered.  This  is  the 
case  as  presented  in  Withers  v.  Carter,  except 
that  there  the  contract  was  in  writing,  while 
here  in  the  case  supposed  it  is  in  parol.  But 
the  principle  is  the  same.  "No  deed  of  con- 
veyance (said  Judge  Baldwin)  is  necessary  to 
confirm  its  validity  (the  executory  agree- 
ment), and  how  an  abortive  attempt  to  obtain 
a  valid  conveyance  can  destroy  the  pre-exist- 
ing title  is  beyond  by  comprehension.  Nor  can 
I  conceive  what  merger  there  can  be  in  re- 
gard to  creditors,  of  the  equitable  estate  in 
the  legal  title,  by  force  of  a  deed  which  as  to 
creditors  is  a  blank  piece  of  paper."  Long 
before  this  opinion  of  Judge  Baldwin  was 
written,  the  supreme  court  of  Kentucky  had 
announced  the  same  view  in  the  con- 

414  struction  of  their  *acts  taken  from  the 
Virginia    statutes.     In    Morton   v.    Ro- 

bards,  4  Dana  R.  258,  that  court  said,  **It 
would  be  strange  to  contend  that  the  equity 
of  a  holder  of  a  bond  is  good,  yet  if  he  at- 
tempted to  consummate  his  legal  title,  but 
failed,  that  he  forfeits  that  equity  which  he 
unquestionably  could  have  held  under  his 
bond  in  case  no  attempt  had  been  made." 

It  will  not  be  denied  that  these  principles 
apply  with  equal  force  to  a  pre-existing  eq- 
uitable estate  acquired  under  a  valid  parol 
contract,  as  to  one  held  under  a  written  ex- 
ecutory  agreement.     It    may    be    conceded 


that  when  the  parol  agreement  is  connected 
with  fhe  deed  and  is  contemporaneous  with 
it,  it  must  be  regarded  as  forming  part  of 
the  same  transaction.  In  such  case  posses- 
sion would  perhaps  be  considered  as  taken 
under  the  deed  and  as  referrible  to  it.  But 
where  there  is  a  parol  agreement  under 
which  the  purchaser  takes  possession,  and 
which,  of  course,  is  valid  without  deed,  no 
good  reason  is  perceived  why  the  subse- 
quent execution  of  a  deed  should  either  in- 
validate the  title  thus  acquired,  or  preclude 
proof  of  it  in  a  proper  case. 

The  principle  of  the  law  of  estoppel  is, 
that  when  parties  make  an  agreement  which 
is  afterwards  reduced  to  writing,  the  for- 
mer is  so  far  merged  in  the  latter  that  parol 
evidence  is  inadmissible  to  establish  a  va- 
riance between  them,  or  to  contradict  the 
legal  import  of  the  writing.  But  this  rule  can 
have  no  just  application,  where  the  verbal  and 
written  agreement  correspond  in  every  partic- 
ular, and  the  parol  proof  is  offered,  not  to 
contradict  but  to  sustain  the  written  agree- 
ment. Mills  V.  Matthews,  7  Mary  R.  315. 
Whatever  might  be  the  difficulties  in  a  court  of 
law,  a  court  of  equity,  which  regards  not  the 
mere  form,  but  the  substance  of  things, 

415  will  inquire  into  the  renl  nature  *of  the 
transaction,    and   limit   the    lien    of    the 

judgment  to  the  actual  interest  of  the  debtor. 
Before  closmg  this  opinion  it  is  proper  to 
add  a  few  words  m  reference  to  the  case  of 
Withers  v.  Carter,  It  is  impossible  to  deny 
tr.'tri-'  o^  what  is  said  in  that  case  is  eq- 
ually applicable  to  the  one  before  us.  The  rea- 
soning which  tends  to  show  that  under  the 
laws  in  force  prior  to  1849,  the  unrecorded 
deed  being  a  nullity,  a  written  executory 
agreement  was,  nevertheless  valid,  because  not 
affected  by  those  laws,  will  equally  show  that 
a  valid  parol  contract  is  now  good  against 
creditors,  although  never  recorded,  because  it 
is  not  affected  by  the  amendment  incorporated 
in  the  statute.  See  2  Minor  Ins.  1027.  The 
counsel  for  the  judgment  creditors  have  felt 
this  difficulty  throughout.  Accordingly  they 
have  not  hesitated  to  assail  the  decision  in 
Withers  v.  Carter  and  the  reasoning  upon 
which  it  was  based.  It  is  no  part  of  my  duty 
to  vindicate  that  decision.  True  it  was  made 
by  a  court  of  three  only;  but  no  abler  judges 
ever  sat  on  this  bench ;  Judges  Cabell,  AllEn 
and  Baldwin.  It  was  made  nearly  thirty  years 
ago,  and  during  all  the  time  that  has  since 
elapsed,  it  does  not  appear  to  have  been 
seriously  controverted.  The  legislature  very 
soon  after  changed  the  law ;  but  the  change  ap- 
plied only  to  future  contracts,  and  left  un- 
touched many  cases  which  were  necessarily 
controlled  by  that  decision.  If  any  effort 
was  ever  made  by  the  profession  to  have 
it  reversed  there  is  nothing  to  show  it.  The 
doctrines  announced  by  Judge  Baldwin  have 
been  repeatedly  sanctioned  by  the  highest 
tribunals  in  Kentucky  and  Mississippi  in 
similar  cases,  and  disputed  by  none  that  I 
have  seen.  We  may  safely,  I  think,  adopt 
them  as  our  guide  in  the  present  case.  If 
the  conclusion  to  which  this  court  has 

416  arrived  is  erroneous,  it  is  an  *error  in 
the  interests  of  justice.   The  chief  loss 
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will  be  felt  by  creditors,  nine-tenths  of 
whom  were  well  aware  the  property  they 
seek  to  appropriate  did  not  belong  to  their 
debtors,  and  they  never  gave  credit  upon 
the  faith  of  any  title  in  the  latter.  On  the 
other  hand  it  is  impossible  to  estimate  the 
mischief,  the  utter  ruin  which  would  follow 
a  contrary  decision.  In  nearly  every  city 
and  town,  and  in  every  county,  there  are,  no 
doubt,  houses  and  lands  held  by  no  other 
title  than  that  arising  under  parol  con- 
tracts, held  for  years  without  question,  until 
the  disasters  of  the  war  opened  the  flood- 
gates of  litigation.  If  there  was  ever  an 
occasion  in  which  the  letter  of  a  statute 
should  be  adhered  to,  it  is  in  these  cases. 
There  is  one  other  consideration  which 
ought  to  have  its  influence.  If  we  arc  to 
hold  "that  every  contract  in  respect  to  real 
estate"  must  be  recorded,  what  is  to  be  the 
effect  upon  those  titles  depending  upon  im- 
plied or  resulting  trusts,  which,  though  not 
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418  *Hkk8  V.  Riddick  St  als. 

March   Term,    1877,   Richmond. 
Absent,  Andekson  and  Bukks,  J's.* 

1.  Parol  Contract*  for  Sale  of  Real  Batate.t 

— R,  by  a  verbal  contract,  sells  a  house  and  lot  to 
M,  who  pays  all  the  purchase  money  and  is  put  into 
possession.  R  has  no  interest  in  the  property  which 
may  be  subjected  by  attachment  against  him  as  as 
absent   debtor  to  the  pajrment  of  his  debt. 

2.  Same — BITeet  of  Sabseciaent  Deed. — After 


This  was  an  attachment  in  equity  in  the 

circuit      court      of      Mecklenberg      county 

brought  in   March   1873  by  John  R.  Hicks 

in   writing,   are   recognized   and   sanctioned    ^?^*"^*    £,  ^-  ,  .^^^J'^^'   J-    ^- .  Moss    and 

by  our  laws.    There  is  no  need  to  discuss    ?u!?f  l>:-.!?i?i!   ?!^'"V.^  5^.^'*?$^  .1°  >s    bill. 


the  purchase  money  had  been  paid  and  M  put  into 
possession,  R  sent  to  M  a  deed  executed  by  himseli 
for  the  property;  but  M  insisting  that  R's  wife 
should  join  in  the  deed,  returned  it  to  R;  and  it 
was  not  again  delivered.  If  the  deed  might  be  cor- 
sidered  as  having  been  accepted  by  M,  that  would 
not  render  the  property  liable  to  the  attachment. 


this  question  here,  but  it  may  well  deserve 
the  attention  of  those  who  are  so  urgent  for 
the  policy  of  a  "universal  registration." 

In  whatever  ligrht  we  may  consider  the 
question,  it  seems  to  me  it  is  safest  to  con- 
strue the  statute  according  to  its  words, 
and  to  leave  its  defects  to  be  remedied  by 
the  legislature.  My  opinion  is,  therefore,  to 
reverse  the  decree  of  the  circuit  court  of 
Bedford,  and  to  dismiss  the  bill  as  to  the 
appellant  Floyd. 

MoNCURE,  P.,  and  Christian,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

The  decree  was  as  follows: 
417  ♦The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  erred  in  hold- 
ing that  the  judgrment  set  out  in  the  plain- 
tiff's original  bill  constitutes  a  valid  lien 
upon  the  tract  of  land  conveyed  by  J.  M.  W. 
Leftwich  and  wife  to  C  H.  Turnbull  by 
deed  dated  January  23d,  1867.  and  now  in 
the  possession  of  the  appellants;  and  in  di- 
recting that,  unless  the  said  judgment  be 
paid  by  the  appellants,  the  real  estate  in 
the  amended  bill  mentioned,  or  so  much 
thereof  as  was  necessary,  should  be  sold  to 
pav  the  same.  Therefore  it  is  decreed  and 
ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellee,  John  B. 
Harding,  pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here.  And  this  court  pro- 
ceeding to  render  such  decree  as  the  said 
circuit  court  ought  to  have  rendered,  it  is 
further  decreed  and  ordered,  that  the  plain- 
tiff in  the  circuit  court  take  nothing  by  his 
amended  bill  as  to  the  appellant,  but  that  it 
be  dismissed  as  to  him;  that  he  go  thereof 
without  day  and  recover  against  the  said 
plaintiff  his  costs  by  him  about  his  defense 
in  that  behalf  expended  in  the  said  circuit 
court. 

Which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Bedford  county. 


Decree  reversed. 


that  Riddick,  who  lived  in  North  Carolina, 
was  indebted  to  him  by  bond  in  the  sum  of 
$4,000;  that  he  owned  a  house  and  lot  in 
Clarkesville,  in  the  said  county,  which  he 
prayed  might  be  subjected  to  pay  his  debt. 
and  that  J.  A.  Moss  was  in  possession  of  the 
property. 

Moss  answered,  denying  that  Riddick  had 
any  interest  in  the  property,  and  alleging 
that  he  had  in  1863  purchased  the  property, 
and  had  paid  in  full  for  it  in  tobacco,  and 

had  been  put  into  possession  of  it. 
419  ♦The  facts,  as  they  are  clearly  es- 
tablished by  the  evidence,  are:  That 
in  April  1863  Riddick,  by  a  verbal  contract, 
sold  the  house  and  lot  to  Moss  &  Brother, 
who  were  manufacturers  of  tobacco  in  the 
town  of  Clarkesville:  That  the  price  of  the 
property  was  $4,500,  to  be  paid  in  manufac- 
tured tobacco:  That  the  tobacco  was  select- 
ed by  the  brother  of  Riddick,  who  sold  the 
house  as  agent  of  Riddick,  and  the  tobacco 
was  delivered  and  received  by  Riddick,  and 
Moss  &  Brother  took  possession  of  the 
house  and  lot:  That  Riddick  sent  to  Moss  & 
Brother  a  deed  for  the  property  executed  by 
himself;  but  his  wife  not  having  joined  in  the 
deed,  it  was  returned  to  him  with  a  lequ'st 
that  he  and  his  wife  would  execute  a  deed,  .\s  . 
late  as  March  1865  Riddick  wrote  to  Moss, 
saying  that  he  living  in  North  Carolina,  there 
was  no  necessity  for  his  wife's  joining  in  the 
deed.  And  he  in  fact  never  afterwards  de- 
livered to  them  a  deed  for  the  property. 

Moss  &  Brother  having  gone  into  bank- 
ruptcy, surrendered  this  house  and  lot  as  a 
part  of  their  property;  and  in  1871  it  was 
sold  by  their  assignee  in  bankruptcy,  and 
purchased  by  the  defendant  J.  A.  Moss. 
The   property   has    been    in    possession    of 


*JuDCK  Burks  had  been  counsel  in  Floyd  v.  Hmrd- 
ing,  involving  the  same  question. 

tPar«l  Contracts — Rtiplfcta  of  Creditors.— 

The  principal  case  is  cited  with  approval  in  Halsey  ▼. 
Peters,  79  Va.  66;  Reynolds  v.  Necessary,  88  Va. 
128;  Burkholder  v.  Ludlam,  30  Gnitt.  259.  For  gen- 
eral discussion,  see  r?l?|3r?„H'(kx, VWM»>^  K**"*^-  ^^» 
and  note. 


.  i^uaiam,  &v  v^raxx.  £9^.     ror 
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Moss  &  Brother,  the  assignee  and  the  pres-  I  The  pretence  set  up  by  Riddick,  years 
cnt  owner,  from  the  time  of  the  purchase  by  |  after  the  contract  was  made  and  the  deed 
the  former  to  this  time.  I  signed  by  him,  of  a  defect  in  the  quality  of 

It  appears  that,  subsequent  to  the  sale  of  i  the  tobacco,  is  not  sustained  by  a  particle 
the  property  by  the  assignee  in  bankrupt-  I  of  evidence,  and  is  disproved  by  the  only 
cy,  Riddick  filed  his  bill  in  the  circuit  court  witness  of  the  appellees, 
of  Mecklenburg,  to  set  aside  his  sale  to  |  The  case  presented  is,  therefore,  of  a 
Moss  &  Brother,  on  the  ground  that  the  .  parol  contract  so  far  executed  as  to  entitle 
tobacco  received  by  him  was  rotten  and  un-  |  the  purchaser  to  a  deed  without  any  condi- 
fit  for  use;  but  there  is  no  evidence  in  this  tions  imposed;  the  deed  improperly  withheld 
record  that  such  was  the  fact.  '  by  the  vendor,  so  that  it  could  not  be  re- 

The  cause  came  on  to  be  heard  on    corded;  possession  taken  and  held  uninter- 
480    the  18th  of  September  ♦1874;  when  the  ,  ruptedly  for  nearly  ten  years,  until  this  at- 
court  held  that  Moss  &  Brother  were  '  tachment  was  sued  out  by  the  appellant  in 
the  purchasers  for  value  of  the  house  and  \  1873.    The  case,  as  the   preceding  one  just 


lot,  and  were  in  possession  thereof  under 
a  good  equitable  title  prior  to  the  institution 
of  this  suit,   and,   having  paid  all  the  pur- 


decided,  illustrates  very  strongly  the  rig- 
orous operation  of  the  recording  acts,  ac- 
cording to  the  construction  now  sought  to 


chase  price,  were  entitled  to  a  conveyance  i  be  given  them.  The  attachment  lien  con- 
therefor;  and  that  Riddick,  holding  the  legal  ;  fcssedly  only  binds  such  interest  as  the 
title,  was  only  a  trustee  for  Moss  &  Broth-  |  debtor  has;  and  here  he  had  notoriousU. 
er;  and  it  appearing  that  they  and  their  as-  ;  years  before,  parted  with  every  vestige  of 
signee  in  bankruptcy  had  held  undisturbed  interest  he  had  except  the  naked  legal 
possession  thereof   for   nine   years   prior  to  '  title;  and  that  title  he  withheld  in  vio- 

thc  institution  of  this  suit,  and  that  Rid-  428  lation  *of  his  express  promise.  My 
dick,  having  sold,  received  full  payment  for  opinion,  therefore,  is,  that   the  decree 

and  delivered  possession  of  said  house  and  lot,    of  the  circuit  court   is   right,  and   that   the 


would  be  estopped  from  asserting  claim 
thereto  against  Moss  and  Brother,  or  their 
alienee,  the  plaintiff,  his  creditor,  could 
stand  in  no  better  position  in  relation  there- 
to than  the  said  Riddick;  therefore  the  said 
house  and  lot  was  not  liable  to  the  attach- 
ment levied  thereon  for  the  debts  of  Rid- 
dick; and  the  bill  was  dismissed  with  costs. 
From  this  decree  Hicks  applied  to  a  judge 
of  this  court  for  an  appeal;  which  was  al- 
k)wed. 

W.  W.  Henry  and  R.  S.  Lee,  for  the  ap- 
pellant 

Jones  &  Bouldin  and  John  W.  Darnel,  for 
the  appellee. 

Staples,  J.  The  question  presented  in  this 
case  is  substantially  the  same  as  that  just 
decided.  The  only  difference  is,  that  here 
the  lien  asserted  is  under  an  attachment 
sued  out  against  the  debtor  as  a  non-resi- 
dent. It  is  claimed  that  this  lien  binds  the 
property  in  the  possession  of  a  bona  fide  pur- 
chaser where  title  is  derived  from  a  parol  con- 
tract with  the  debtor  long  before  the  lien  of 
the  attachment  commenced.  There  is  no  con- 
flict of  testimony  in  respect  to  the 
421  terms  of  ♦the  gontract,  and  the  pay- 
ment of  the  purchase  money  in  manu- 
factured tobacco,  as  agreed  by  the  parties, 
and  the  delivery  of  the  possession  of  the 
house  and  lot  to  Moss  &  Brother,  the  pur- 
chasers. If  the  deed  made  by  Riddick,  the 
vendor,  car  be  considered  as  ever  accepted 
by  Moss  &  Brother,  it  did  not  affect  the 
pre-existing  equitable  estate  acquired  under 
the  parol  contract,  complete  and  fully  ex- 
ecuted before  the  delivery  of  the  deed.  But 
it  may  be  fairly  presumed  that  Moss  & 
Brother  did  not  intend  to  accept  the  deed 
until  the  wife  of  Riddick  had  relinquished 
her  contingent  right  of  dower.  It  was  re- 
turned by  them  to  Riddick  for  that  purpose; 
but  the  relinquishment  was  never  made  or 
the  deed  restored  to  the  purchasers,  al- 
though demanded  by  them, 


same  must  be  affirmed. 

MoNCURE,  P.,  and  Christian,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

Decree  affirmed. 


483 


*Bor8t  V.  Nalle  &  als. 


March   Term,    1877,    Rich-.ond. 
Absent,   Andekson,  J. 

I.  Statnte — ^Docketlngr  Ja«lirm«nt».* — The  dock- 
eting of  a  judgment  is  an  act  to  be  done  to  preserve 
or  prevent  the  loss  of  a  civil  right  or  remedy,  within 
the  meaning  of  the  acts  of  March  4,  1862,  acts  of 
1861-2,  ch.  81,  and  of  March  2.  1866,  Code  of  1873, 
ch.  146,  ii  6  and  7,  p.  998-99.  And  therefore  in 
computing  the  time  within  which  a  judgment  is  re- 
quired by  i  8,  ch.  186,  of  the  Code  of  1860,  to  be 
docketed,  in  order  to  preserve  the  lien  of  such 
judgment  against  purchasers,  the  period  between  the 
17th  of  April  1861  and  the  2d  of  March  1866  is 
not  to  be  computed  as  a  part  of  such  time. 

II.  'Wttaeaaen — Interent — Competencj'.t — An 
executor  who  conveys  land  with  special  warranty, 
who  is  not  a  party  to  the  suit,  and  has  no  interest 
in  the  result  of  it,  or  in  the  record  as  as  instru- 
ment of  evidence,  is  a  competent  witness  to  prove 
the  facts  in  relation  to  his  sale  and  conveyance  of 
the  land,  in  a  contest  between  the  creditor  of  his 
grantee  and  a  purchaser  from  him. 

III.  T  an  executor,  employs  R,  to  sell  a  tract  of  land 

'Jndarinent  Ltena — Bnforcement  In  Eqattr 
— ^DockettaflT  Jadarmeiita. — See  Gurnee  v.  John- 
son, 77  Va.  713;  Hutcheson  v.  Grubbs,  80  Va.  251; 
r.ordon  v.  Rixey,  76  Va.  704;  Rhea  v.  Preston,  75  Va. 
768;  Price  v.  Thrash,  30  Gratt.  515;  Barto-s*  Ch.  Pr. 
(2nd  Ed.)  290,  915,  932,  1060,  1061,  1063;  Renick  v. 
Ludington,  i4  W.  Va.  367;  Calwell  v.  Prindle,  19 
W.   Va.    657. 

fWltnenaea — Intereat  In  Reanlt — Compe- 
tency.— The  principal  case  is  cited  in  Knick  v. 
Knick,  75  Va.  17,  for  the  proposition  that  to  render  a 
witness  incompetent  on  the  ground  of  interest  he  must 
be  interested  in  the  result  of  the  suit.  See  aire, 
Reynolds  v.  Callaway,  31  Gratt.  436,  and  note; 
nartons'   Law   Practice    (2nd   Ed.)    608. 
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ft  him,  and  to  facilitate  it,  T  executes  a  deed  to  i  In  November  I860,  the  appellee,  Thonias 
R,  but  does  not  deliver  it.  R  makes  a  sale  to  B,  B.  Nalle,  recovered  a  judgment  in  the  coun- 
aiMl  B  pays  the  money  to  T,  and  then  T  delivers  the  ty  court  of  Culpeper  against  William  B. 
deed  to  R,  and  at  the  same  time  R  executes  a  deed  Ross  and  James  A.  Beckham,  his  surety. 
to  B.    In  a  suit  by  a  judgment  creditor  of  R  against    and  caused  the  same  to  be  docketed  in  said 


B,   to  subject   the  land  to  pay   his  debt — Held: 

1.  Same — Same — Same. — T  is  a  competent  wit- 
ness to  prove  the  fact  that  R  sold  as  his  agent, 
that  the  conveyance  to  him  was  that  he  might 
convey  to  B,  and  that  B  paid  the  purchase  money 
to  him. 

a.  Reaalttnir  Traatii — Parol  Evidence.* — 
By  the  conveyance  to  R  there  was  an  implied  or 
resulting  trust  in  favor  of  B,  who  had  paid  the 
purchase  money;  and  this  trust  may  be  proved 
by  parol  evidence. 
8.  Sam 
424  fully  executed  by  K  conveying 

B,  before  this  litigation  was  commenced,  it 
seems,  that  on  that  ground  parol  evidence  is  ad- 
missible to  establish   the  trust. 

4.  l¥ltne«aea — ^Deatb  of  a  Party- — R  being 
dead,  B  is  not  a  competent  witness  rn  his  own  be- 
half, as  to  the  sale  and  conveyance  of  the  property. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Culpeper  county,  brought  in  August 
1869,  by  Thomas  B.  Nalle,  to  subject  certain 
lands  to  satisfy  a  judgment  recovered  by  him 
against  William  B.  Ross  and  James  A.  Beck 


county  court  on  the  3rd  day  of  Novembwr. 
1865.  At  the  date  of  the  judgment,  Beck- 
ham was  seized  of  several  tracts  of  land  in 
the  county  of  Culpeper,  which  he  conveyed 
to  John  Minor  Botts  and  Franklin 
425  *Stearns  by  deed  dated  the  10th  day  of 
December,  1862,  and  admitted  to  rec- 
ord in  the  clerk's  office  of  said  county  court 
on  the  11th  day  of  December,  1862. 

Between   the   date   of   the   judgment  an4 
-  m.    .        1.    •      V         the  date  ^.f  docketing  thereof,  John  C.  Thorn 

f^TT  ^rr^  .?|and   William  A.   Thom,  as  the   executors  of 

ted  by  R  conveymg  the  land  Mo  [  j^ucy  Lewis  Taylor,  by  deed  conveyed  to  the 

said  William  B.  Ross,  a  tract  of  land  in  said 
county  called  "Berry  Hill,"  which  by  the  will 
of  their  testatrix  they  were  empowered  to  sell; 
and  Ross  and  wife  thereupon  conveyed  the 
same  to  the  appellant  Peter  B.  Borst;  both  of 
which  deeds  were  afterwards  admitted  to 
record   in   the   county   court   aforesaid. 

Nalle  filed  his  original  bill  in  the  circuit 
court  of  Culpeper  against  Ross,  Stcrnes, 
and  the  heirs  of  John  Minor  Botts  (the  lat- 
ter being  dead),  to  subject  to  the  lien  of  his 


^f^'   T  ^^Tt'^^^''  ^^^^'  PJH^  °-^^t^   i?""^'    judgment  the  lands  conveyed  as  aforesaid  by 


of  land  had  been  conveyed  by  said  Beckham 
to  Franklin  Steams  and  John  M.  Botts  in  1862, 


Beckham  to  Botts  and  Stearns,  alleging  in  the 
bill,   among  other  things,   that   Ross   was  in- 


and  another  tract   was  conveyed  by  Ross   to  ;  g^i;^^^    g^^^  ^^  the  heirs  of  Botts  answered 
Peter  B.  Borst  m  March  1865.    In  November    ^^^  ^ill;  and  denying  that  the  judgment  of  the 


1871  the  court  made  a  decree  in  the  cause  by 
which  it  was  held  that  the  land  conveyed  to 
Borst  was  primarily  liable  to  the  payment  of 
the  plaintiffs'  debt;  and  a  commissioner  was 
directed  to  take  certain  accounts.  From  this 
decree  Borst  applied  to  this  court  for  an 
appeal;  which  was  allowed.  The  case  is 
stated  by  Judge  Burks,  in  his  opinion. 

Wm.  Green  J  for  the  appellant. 

Field  &  Gray  and  James  W.  Green ,  for  the 
appellees. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

*Re«altliik  TraatM — Parol  Evidence. — See 
Warwick  v.  Warwick,  31  Gralt.  70,  and  note\  Sin- 
clair V.  Sinclair,  79  Va.  40;  Kane  v.  O'Conners,  78 
Va.  76,  citing  the  principal  case.  Bartons'  Ch.  Pr. 
226  (2nd  Ed.)  954;  Currence  v.  Ward,  43  W.  Va. 
370   (27   S.   E.   Rep.   329). 

Jndirnient  Lien — Extent  and  Effect. — The 
words  of  Judge  Burks  in  the  opinion  of  the  principal 
case  "that  where  statutory  enactments  do  not  interfere, 
the  creditor  can  never  get  by  his  judgment  more  than 
his  debtor  really  owns,  and  to  this  he  will  be  confined, 
as  he  should  be  by  courts  of  equity"  are  quoted  in 
many  subsequent  decisions  and  the  principle  set  forth 
therein  is  followed  in  many  others.  See  Coldiron  v. 
Ashcvillc  Shoe  Co.,  93  Va.  373;  Burkholdcr  v.  Lud- 
1am,  30  (^ratt.  255,  and  note;  National  Bank  v.  Turn- 
bull,  Z2  Gratt.  695;  Hughes  v.  Harvey,  75  Va.  210; 
Cowardin  v.  Anderson,  78  Va.  90;  Nutt  v.  Summers, 
78  Va.  173;  Powell  v.  Bell,  81  Va.  233;  Braxton  v. 
Bell,  92  Va.  237;  Floyd  v.  Harding,  28  Gratt.  401, 
and  nott;  Yo""g  v.  Devries,  31  Gratt.  309;  Summers 
▼.  Dame,  31   v^ratt.  800. 

'Wltneaaeii — Death  of  Party  to  Contract. — 
Sec  Grigsby  v.  Simpson,  28  Gratt.  348,  and  note; 
Barton's   L.   Pr.    (2nd   Ed.)    614. 


complainant  constituted  any  lien  on  the  lands 
purchased  of  Beckham,  and  averring  that 
the  "Berry  Hill"  estate  conveyed  by  Ross 
to  Borst,  if  there  was  any  lien  at  all,  was 
first  liable  to  the  satisfaction  of  the  judg- 
ment, prayed  that  the  complainant  might 
be  required  to  proceed  against  that  estate, 
"as  the  lands  of  the  principal  debtor,  and  as 
the  lands  last  aliened." 

Thereupon,  Nalle  filed  his  amended  and 
supplemental  bill  against  the  parties  defend- 
ant to  the  original  bill  (except  Ross  who 
had  died),  and  against  the  personal  repre- 
sentative and  heirs  of  Ross,  the  heirs  of 
Beckham  and  against  Borst,  seeking  to 
subject  to  the  satisfaction  of  his  judgment 
the  "Berry  Hill"  tract  of  land  owned  by 
Borst,  and  charging  that  it  was  primarily  li- 
able for  the  payment  of  said  judgment. 
426  *Borst  answered  the  bill,  denying 
that  the  judgment  was  any  lien  on  the 
"Berry  Hill"  tract;  first,  because,  as  he 
averred,  the  judgment  was  not  docketed 
within  the  time  prescribed  by  law;  and 
second,  because,  as  he  further  averred,  Ross 
was  never  so  seized  of  said  land  as  to  make 
it  subject  to  the  lien  of  the  judgment.  As  to 
this  second  ground  of  objection,  he  stated  in 
substance,  that  the  executors  of  Mrs.  Taylor 
were  empowered  by  the  will  of  their  testatrix 
to  make  sale  of  her  real  estate,  of  which  "Ber- 
ry Hill"  was  a  part;  that  they  employed  the 
said  William  B.  Ross  as  their  agent  to  make 
sale  of  "Berry  Hill"  at  a  price  of  not  less  than 
$135,000  in  Confederate  currency;  that  Ross, 
as  such  agent,  did  make  the.  sale  to  him 
(Borst);  that  he  (Borst)  paid  the  purchase 
money  to   one  of  the  executors,  and  after 
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the  payment  was  completed,  that  a  deed  of 
conveyance  of  the  land  from  the  executors 
to  Ross,  which  had  been  theretofore  pre- 
pared, signed  and  acknowledged,  was  then 
delivered  to  Rcss,  and  at  the  same  time  a 
deed  of  conveyance  of  the  same  land  from 
Ross  was  delivered  to  him  (Borst) — the  de- 
livery of  the  two  deeds  being  contemporaneous 
acts — ^and  both  deeds  were  admitted  to  record 
at  the  same  time ;  and  that  in  the  whole  trans- 
action, Ross  asserted  no  claim  to  the  land, 
acted  merely  as  the  agent  of  the  executors, 
and  never  in  fact  at  any  time  had  any  bene- 
ficial interest  whatever  in  the  land. 

These  statements  of  the  answer  were  ful- 
ly proved  by  the  deposition  of  John  C. 
Thom  (one  of  the  executors  of  Mrs.  Taylor, 
and  a  grantor  in  the  deed  to  Ross),  and  Borst 
gave  his  own  deposition  to  the  same  effect.  No 
other  depositions  were  taken  in  the  case. 
Exceptions  were  filed  to  the  depositions  on 
the  ground  of  the  alleged  incompetency 
of    the    witnesses,    and    the    illegality 

427  *of   parol   evidence      to   establish    the 
facts  sought  to  be  proved  thereby. 

At  the  hearing  of  the  cause,  the  court  sus- 
tained the  exceptions  taken  to  the  incom- 
petency of  the  witnesses,  held  the  land  of 
Borst  to  be  primarily,  and  the  land  of  Botts 
and  Stearns  to  be  secondarily  liable  to  the 
lien  of  the  complainant's  judgment,  and  or- 
dered an  account  to  be  taken  of  the  fee 
simple  and  annual  value  of  Borst's  land  and 
of  the  liens  thereon,  including  the  lien  of  the 
complainant's  judgment.  From  this  decree, 
an  appeal  was  applied  for  by  Borst,  and  al- 
lowed by  one  of  the  judges  of  this  court. 

It  is  objected,  in  the  first  place,  by  the  ap- 
pellant Borst,  that  even  if  Ross  were  the 
beneficial  owner  of  the  "Berry  Hill"  tract 
of  land  at  the  time  he  conveyed  it  to  the 
appellant,  still  it  was  not  bound  by  the 
judgment,  because  it  was  not  docketed  before 
the  conveyance  to  him  and  within  the  time 
prescribed  by  law.  The  same  objection  is 
urged  by  the  appellees  owning  the  land  pur- 
chased of  Beckham. 

This  objection,  we  had  supposed,  was  ful- 
ly answered  by  the  decision  in  Hill  v.  Rixey 
6r  als.,  26  Gratt.  72,  made  by  this  court  since 
an  appeal  was  allowed  in  this  case. 

Notwithstanding  that  decision,  however, 
learned  counsel  still  insist,  that  the  docket- 
ing of  a  judgment  under  §  8.  ch.  186,  Code 
of  1860,  is  not  within  the  operation  of  the 
act  passed  March  14,  1862,  entitled  "an  act 
to  extend  the  time  for  the  exercise  of  cer- 
tain civil  rights  and  remedies:"  (acts  of 
1P61-62,  ch.  81,  p.  99)  or  of  the  act  with  the 
like  title  passed  March  2,  1866,  (act^  of 
1865-66,  p.  191,  Code  of  1873.  ch.  146.  §§  6, 
7,  pp.  998-99) :  that  the  docketing  of  a  judg- 
ment as  required  by  the  Code  is  not  "an  act 
to  be   done  to   preserve  or   prevent   the 

428  loss  of  a  civil  right  *or  remedy"  with- 
in the  meaning  of  those  terms  as  em- 
ployed in  the  aforesaid  acts  of  1862  and 
1866;  and  therefore  that  Nalle,  having  failed 
to  docket  his  judgment  within  the  time  pre- 
scribed by  the  statute,  and  conveyances  having 
been  made  to  the  purchasers  of  the  lands  and 
admitted  to  record  long  before  the  docketing. 
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the  judgment  constituted  no  lien  on  the  lands 
conveyed. 

Let  us  inquire  for  a  moment  into  the 
origin,  nature,  and  extent  of  the  judgment 
lien.  At  common  law,  lands  of  the  debtor 
could  not  be  taken  to  satisfy  his  debts,  ex- 
cept judgments  due  to  the  king,  and  judg- 
ments therefore  did  not  operate  as  liens  on 
land.  But  by  the  statute  of  Westm.  2,  13 
Edw^.  1,  ch.  18,  substantially  adopted  in  this 
state,  (1  R.  Code,  ch.  134,  §  1,  pp.  524,  525, 
526,  527),  a  new  execution  was  provided, 
the  writ  of  elegit,  by  which  a  moiety  of  the 
lands  of  the  debtor  could  be  subjected  to 
the  satisfaction  of  the  jit4gment. 

The  statute,  however,  did  not  in  express 
terms  give  a  lien  on  the  land.  It  provided  for 
the  writ,  and  prescribed  the  form  of  it. 
By  its  terms,  the  officer  was  required  to 
deliver  to  the  creditor  all  the  goods  and 
chattels  of  the  debtor,  saving  the  oxen  and 
beasts  of  his  plough,  and  also  a  moiety  of 
all  his  lands  and  tenements  whereof  the 
debtor  at  the  day  of  obtaining  his  judgment 
was  seized,  or  at  any  time  afterwards,  by 
reasonable  price  and  extent,  to  have  and  to 
hold  the  said  goods  and  chattels  to  the 
creditor  as  his  own  proper  goods  and  chat- 
tels, and  the  said  moiety  a^  his  freehold,  to 
him  and  his  assigns,  until  thereof  the  judg- 
ment be  satisfied,  ("until  he  shall  have 
levied  thereof  the  debt  and  damages  afore- 
said/." 

It  was  by  the  judicial  construction  given 
to  this  writ,  that  the  judgment  was 
429  said  to  be  a  lien  on  the  ♦land.  The  lien 
resulted  from  the  mandate  of  the  writ 
to  deliver  to  the  creditor,  by  reasonable  price 
and  extent,  a  moiety  of  all  the  lands  and 
tenements  of  the  debtor,  whereof  he  was 
seised  at  the  date  of  the  judgment  or  at  any 
time  afterwards.  The  lien  was  an  incident  of 
the  writ  and  depended  for  its  existence  and 
continuance  upon  the  capacity  to  sue  out 
the  writ.  As  long  as  this  capacity  lasted, 
even  although  revived  after  being  tempo- 
rarily suspended,  the  lien  continued,  and 
whenever  it  finally  ceased,  the  lien  which 
was  dependent  upon  it  was  extinguished. 

As  the  mandate  of  the  writ  extended  to 
all  the  lands  and  tenements  of  which  the 
debtor  was  seised  at  the  date  of  the  judgment. 
or  at  any  time  afterwards,  it  was  by  force  oi 
this  mandate  also  that  the  lien  of  the  judg- 
ment over-reached  all  subsequent  conveyances, 
although  made  to  purchasers  for  valuable 
consideration  without  notice  of  the  judg- 
ment, and  extended  to  all  the  lands  of  the 
debtor  within  the  jurisdiction  of  the  state. 

In  the  interest  and  for  the  protection  of 
such  purchasers,  the  act  of  March  3,  1843, 
was  passed,  which  provided  for  the  docket- 
ing of  judgments;  and  further,  that  "no  judg- 
ment, decree,  bond  or  recognizance  thereafter 
rendered,  should  bind  the  land  of  any  party 
to  the  same  against  a  bona  fide  purchaser  for 
valuable  consideration  without  notice,  unless 
the  same  should  be  docketed  in  the  county  or 
corporation  in  which  the  land  lay,  within 
twelve  months  after  the  rendition  or  forfeit- 
ure of  such  judgment,  decree,  bond,  or  recog- 
nizance, or  ninety  days  before  such  land  shall 
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have  been  conveyed  to  such  purchaser." 

Except    as   thus   modified,   in   respect   to 
purchasers,  by  the  act  of  1843,  the  lien  of 
the  judgment  continued  the  same,  in  all  re- 
spects, as  to  its  nature,  extent,  and  the  mode 
of  enforcing  it,  until  the  general  revi- 

430  sion  of  *the  laws  in  1849.    Up  to  that 
time,  as  we  have  seen,  it  was  a  mere 

incident  of  the  writ  of  elegit,  resulting  by 
construction  from  the  mandate  of  the  writ, 
and  dependent  for  its  existence  and  con- 
tinuance on  the  capacity  to  sue  out  the  writ. 

It  was  now  made  for  the  first  time,  as  to 
judgments  thereafter  to  be  rendered,  an  ex- 
press, direct,  positive,  absolute  lien  on  all 
the  real  estate  of  or  to  which  the  judgment 
debtor  should  be  possessed  or  entitled,  at  or 
after  the  date  of  the  judgment,  or  if  it  was 
rendered  in  court,  at  or  after  the  commence- 
ment of  the  term  at  which  it  was  so  rendered, 
with  the  same  qualification  as  to  purchasers 
for  valuable  consideration  without  notice,  as 
was  made  by  the  act  of  1843.  Code  of  1860, 
ch.  186,  §§  6,  8. 

The  writ  of  elegit  was  preserved  and  made 
to  conform- to  the  statutory  lien  of  the  judg- 
ment, and  an  additional  remedy  in  eqiiity 
was  given  for  the  enforcement  of  the  lien. 
Idem,  §  9. 

The  lien  of  the  judgment  being  now  ex- 
press, positive,  and  in  no  way  dependent 
on  the  elegit,  and  the  remedy  in  equity  be- 
ing preferred  in  practice,  the  elegit  soon  fell 
into  disuse,  and  was  finally  abolished  by  the 
legislature.    Code  of  1873,  ch.  183,  §  26,  p.  1175. 

It  can  hardly  be  said  of  such  a  lien  as  we 
have  described,  that  it  is  not'  a  "civil  right" 
and  one  of  a  high  order;  seeing  that  is  is, 
under  the  law  as  it  stands,  and  by  force  of 
'the  law,  a  plain,  direct,  positive  charge  upon 
real  estate.  Having  once  attached,  it  con- 
tinues, unless  it  is  in  some  way  discharged, 
as  long  as  the  real  estate  on  which  it  rests 
remains  the  property  of  the  judgment  debt- 
or. It  accompanies  the  land  in  its  descent 
to  the  heirs,  follows  it  into  the  possession 
of  volunteers,  and  even  into  the  hands  of 
purchasers   for  value,  if  they  have  no- 

431  tice,  or  even  if  they  do  not  have  *notice, 
provided   the    judgment   is   docketed   in 

the  manner,  and  within  the  time  prescribed 
by  law. 

It  is  a  mistake  to  suppose  that  the  8th 
section  of  ch.  186.  of  the  Code  of  1860, 
(amended  in  the  Code  of  1873,  ch.  182,  §  8,) 
was  intended  to  create  a  lien  against  the  pur- 
chaser by  docketing  the  judgment.  The  lien  is 
created  by  section  6,  and  attaches  to  all  the 
real  estate  of  the  debtor,  except  so  far  as 
it  is  qualified  by  section  8.  The  qualifica- 
tion is,  that  it  shall  not  extend  to  real  es- 
tate aliened  after  judgment  to  purchasers 
for  value  who  have  no  notice  of  the  judgment, 
unless  the  judgment  be  docketed  in  the  man- 
ner and  within  the  time  prescribed.  The  im- 
plication is  irresistible,  that  if  so  docketed 
it  shall  be  a  lien:  that  is,  that  the  lien  which 
was  created  by  section  6  shall  continue  as  to 
such  purchasers. 

Section  8  is  substantially  the  same  as  sec- 
tion 4,  of  the  act  of  1843  before  referred  to, 
as  may  be  seen  by  comparing  the  two  sections. 


In  the  opinion  of  Judge  Stanard,  in  Tay- 
lor's adm'r  v.  Spindle,  2  Gratt  44,  69,  in  which 
Cabell  and  Baldwin  (Judges)  concurred,  dis- 
cussing the  nature  and  extent  of  the  judgineot 
lien  under  the  law  as  it  then  stood,  and  re- 
ferring to  the  act  of  1843,  he  said:  "The 
late  act  of  March,  1843,  respecting  the  dock- 
eting of  judgments,  clearly  evinces  that  in 
the  opinion  of  the  legislature,  the  lien  of  the 
judgment  creditor  operated  from  the  date  of 
the  judgment,  and  continued  thenceforward 
without  qualification  or  impediment,  nrfaile 
the  creditor  had  or  could  get  the  capacny 
to  issue  the  elegit  on  it,  irrespective  of  in- 
tervening abatements,  suspensions  or  de- 
lays; and  that  the  judgments  docketed  ac- 
cording to  that  act,  would  in  like  manner,  Re- 
serve the  past,  and  continue  the  existing  lien 
indefinitely:  that  is,  until  from  some  super- 
vening cause,  it  should  be  lost  by  the 
432  loss  *of  the  rightful  capacity  to  sue  cx- 
cution  on  the  judgment." 

We  have  said  enough,  we  think,  to  show  that 
by  a  proper  construction  of  the  several  stat- 
utes, the  lien  of  a  judgment  attaches  to  and 
follows  the  lands  of  the  debtor  into  the  hands 
of  a  purchaser  for  value  without  notice,  and 
continues,  provided  the.  judgment  is  dock- 
eted; and  if  so  docketed,  that  it  is  a  lieu 
from  the  date  of  the  judgment  as  against 
such  a  purchaser,  in  like  manner  and  with 
like  effect,  as  against  the  debtor:  and  whib 
the  docketing  of  a  judgment  does  not  per  se 
create  a  lien  as  against  a  purchaser  for  value 
without  notice,  yet  it  is  an  act  necessary 
under  our  statutes  to  be  done  in  order  to 
preserve  or  prevent  the  loss  of  the  lien  as 
against  such  purchaser. 

It  follows,  therefore,  that,  in  our  opinion, 
in  computing  the  time  within  which  a  judg- 
ment is  required  by  section  8,  ch.  186,  of  the 
Code  of  1860,  to  be  docketed  in  order  to 
preserve  the  lien  of  such  judgment  against 
purchasers,  the  period  which  elapsed  be- 
tween the  17th  day  of  April  1861  and  the 
2nd  day  of  March  1866  is  not  to  be  com- 
puted as  a  part  of  such  time,  and  therefore 
the  judgment  of  Nalle,  which  appears  to 
have  been  docketed  on  the  3rd  day  of  No- 
vember, 1865,  has  the  same  binding  force 
against  the  alienees  of  Ross  and  Beckham 
in  respect  of  the  lands  actually  owned  and 
aliened  by  the  latter,  as  if  no  conveyances 
had  been  made  by  them. 

We  have  dwelt  longer  on  this  branch  of 
the  case  than  we  otherwise  should  have 
done,  because  the  learned  counsel  for  the 
appellant  seemed  to  suppose,  that  in  decid- 
ing the  case  of  Hill  &  als.  v,  Rixey  <5-  aU^^ 
supra,  the  court  was  not  in  that  case  f uUy 
possessed  of  all  the  views  presented  in  argu- 
ment in  this. 
433  *We  proceed  to  consider  the  other 
questions  presented  by  the  assignment 
of  errors. 

These  relate  altogether  to  the  "Berry 
Hill"  tract  of  land  conveyed  by  the  execu- 
tors of  Mrs.  Taylor  to  William  B.  Ross,  one 
of  the  judgment  debtors,  and  by  Ross  con- 
veyed to  the  appellant  Borst. 

If  John  C.  Thom  was  a  competent  wit- 
ness, and  his  testimony  was  admissible  to 
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establish  the  facts  which  were  intended  to 
be  proved  by  it,  then  beyond  all  dispute  it  is 
clear,  that  William   B.   Ross  never  at  any 
time  had  any  estate  in  this  tract  of  land  be- 
yond the  naked  legal  title,  and  that  title  he 
had  for  an  instant  only.    He  never  had,  even 
for  an  instant,  the  least  beneficial  interest 
in  it.    He  was  a  mere  conduit  to  pass  the 
legal  title  to  Borst  the  real  owner.   This  being 
so,  and  the  recording  acts  having  no  applica- 
tion to  the  case,  there  was  nothing  substantial 
to  which  the  lien  of  Nalle's  judgment  could 
attach.    Authorities  without  number  might 
be    cited    to    show,    that    where    statutory 
enactments   do   not   interfere,   the   creditor 
can  never  get  by  his  judgment  more  than 
his   debtor  really  qwns,  and  to  this  he  will 
be  confined,  as  he  should  be,  by  courts  of 
equity.    In  support  of  this  proposition  the 
following  apposite  authorities  are  cited  by 
the  appellant's  counsel.    White  v.  Carpenter,  \ 
2  Paige  R.  217,  238,  266-7 ;  Kiersted  v.  Avery,  I 
4  Paige  R.  9 ;  Buchan  v.  Sumner,  2  Barb.  Ch.  ' 
R.  165,  207;  Lownshury  v.  Purdy,  11  Barb.  R.  ^ 
490;  Towsley  v.  McDonald,  32  Barb.  R.  604;  ; 
Sieman  v.  Austin,  33  Barb.  R.  9 ;   Sieman  v.  j 
Schenck,  29  New  York  R.  598;  Smith  v.  Ga^e, 
41  Barb.  R.  60,  71-75 ;  Schlctper  v.  Corson,  52  I 
Barb.  R.  510;  Robinson  v.  Robinson,  22  Iowa 
R.  427;  Thomas  v.  Kennedy,  24  Iowa  R.  397; 
BroTvn  v.  Pierce,  7  Wall.  205,  218;  Baker  v. 
Morton,  12  Wall.  U.-  S.  R.  150. 

Was  John  C.  Thom  a  competent  wit- 
484  ness?  '  He  was  *one  of  the  grantors 
in  the  deed  to  Ross;  but  he  conveyed 
as  executor  and  with  covenant  of  special 
warranty.  He  was  not  a  party  to  the  suit, 
and  had  no  interest  in  the  result  of  it,  nor 
in  the  record  as  an  instrument  of  evidence. 
He  was,  therefore,  clearly  a  competent  wit- 
ness at  common  law.  He  was  not  disquali- 
fied by  the  statute.  Code  of  1873,  §§  21,  22. 
The  object  of  that  statute  was  to  remove 
disqualification  from  witnesses,  not  to  im- 
pose it. 

It  only  remains  to  consider,  whether  parol 
evidence  was  admissible  for  the  purpose  of 
showing,  that  notwithstanding  the  land  was 
conveyed  to  Ross,  Borst  was  the  real  or 
beneficial  owner  of  it. 

The  proof  is  clear  and  satisfactory,  that 
the  executors  of  Mrs.  Taylor  employed 
Ross  as  their  agent  to  make  sale  of  the 
land;  that  Ross,  as  such  agent,  made  the 
sale  to  Borst;  that  Borst  treated  with 
Ross  as  agent  only,  and  paid  the  purchase 
money  to  the  executors;  and  after  the  pay- 
ment of  the  purchase  money  was  completed, 
the  executors  delivered  to  Ross  the  deed  which 
had  been  sometime  before  prepared  and  ac- 
knowledged, by  which  the  land  was  conveyed 
to  Ross,  and  at  the  same  time  Ross  made  and 
delivered  a  deed  to  Borst,  conveying  to  him 
the  same  land.  We  are  satisfied  from  the  evi- 
dence, that  the  two  deeds  were  delivered  and 
admitted  to  record  at  the  same  time. 

We  are  of  opinion,  that  this  proof  estab. 
lishes  a  trust,  which  by  some  text  writers  is 
denominated  a  resulting  trust,  and  by 
others  an  implied  trust.  It  matters  not  to 
which  of  these  two  classes  of  trusts  it  prop- 
erly belongs,  as  both  are  founded  on  the 
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presumed  intention  of  the  parties,  both 
arise  by  operation  of  law  upon  the  trans- 
actions of  the  parties,  and  the  authorities 
generally  concur,  that  both  may  be  estab- 
lished by  parol  evidence. 
485  *The  evidence  does  not  show  any 
express  agreement  between  Borst  and 
Ross,  that  the  latter  should  take  the  title 
to  himself,  but  it  does  show  conclusively 
that  Borst  paid  the  purchase  money  to  Tay- 
lor's executors  before  the  latter  delivered 
the  previously  prepared  deed  to  Ross.  If 
one  pays  the  purchase  money  of  an  estate 
and  takes  the  title  deed  in  the  name  of  an- 
other, in  the  absence  of  all  evidence  of  in- 
tention, the  law  presumes  a  trust,  from  the 
natural  equity  that  he  who  pays  the  money 
for  the  property  ought  to  enjoy  the  benefi- 
cial interest,  i  Perry  on  Trusts,  §  124.  This 
presumption  is  stronger  or  weaker  accord- 
ing to  circumstances,  and  may  be  wholly 
rebutted.  In  this  case  it  is  greatly  strength- 
ened by  the  circumstances  proved.  No  un- 
favorable deduction  is  to  be  drawn  from 
the  fact  that  the  amount  of  Confederate 
money  paid  by  Borst  was  larger  than  the 
sum  received  by  Taylor's  executors:  the  dif- 
ference in  the  sums  expressed  as  the  consid- 
eration in  the  two  deeds  was  paid  by  Borst  to 
Ross,  and  was  doubtless  composed  of  Ross's 
commission  for  making  the  sale  and  the  price 
of  the  two  small  parcels  of  land  owned  by 
Ross  in  his  own  right,  and  conveyed  along 
with  the  "Berry  Hill"  tract  in  the  same  deed 
to  Borst.  This  latter  circumstance  may  also 
account  for  Ross's  wife  uniting  in  the  deed. 
This  was  done,  no  doubt,  to  secure  the  re- 
linquishment of  her  contingent  dower  inter- 
est in  the  two  small  parcels. 

By  sections  7  and  8  of  the  English  Stat- 
ute of  Frauds,  29  Car.  2,  ch.  3,  all  declara- 
tions or  creations  of  trusts  or  confidences  of 
lands  are  required  to  be  manifested  and  proved 
by  writing,  except  such  as  arise  or  result  by 
the  implication  or  construction  of  law.  This 
statute  in  varied  forms  has  been  adopted  in 
most,  if  not  in  all  of  the  states  of  the 
436  union,  and  ♦in  perhaps  the  greater 
number,  sections  7  and  8  of  the  Eng- 
lish statute  are  in  force.  In  Virginia,  how- 
ever, these  two  sections  form  no  part  of 
our  statute.  This  fact  is  noticed  and  com- 
mented upon  by  the  judges  in  the  case  of 
Bank  of  United  States  v.  Carrington  &  others, 
7  Leigh  566,  and  the  opinion  is  there  strongly 
intimated,  that  direct  or  express  trusts  are  not 
within  the  operation  of  the  Virginia  statute, 
and  it  was  so  expressly  held  by  the  special 
court  of  appeals  in  Walraven  v.  Lock  & 
others,  2  Patt.  &  Heath.  R.  547.  Notwithstand- 
ing, however,  the  decision  in  the  last-named 
case  and  what  was  said  by  the  judges  in 
the  former,  this  court  in  the  very  recent 
case  of  Sprinkle  &  als.  v.  Hayworth  &  als.,  26 
Gratt.  384.  392,  considers  the  question  as  not 
settled.  "We  do  not  mean  to  admit,  however," 
says  the  president,  delivering  the  opinion  of 
the  court,  "that  there  is  any  difference  in 
effect  between  the  English  statute  and  ours 
arising  from  the  omission  in  the  latter  of 
the  seventh  and  eighth  sections  of  the  for- 
I  mer.     That  is   a  question   which   is  unnec- 
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cssary  and  not  intended  to  be  discussed  in 
this  case."  It  is  alike  unnecessary  to  be  de- 
termined in  the  case  now  before  us,  and  we 
express  no  opinion  upon  it.  This  case  is 
disposed  of  under  the  rules  and  principles 
governing  resulting  and  implied  trusts, 
which,  it  is  clear,  may  be  established  by 
parol  evidence.  Bank  of  United  States  v. 
Carrington  &  others,  supra,  and  authorities 
there  cited;  Phelps  v.  Seely  &  als.,  22  Gratt. 
573. 

Parol  evidence  was  admissible  in  this  case 
upon  other  grounds  perhaps  than  those  already 
stated,  even  if  the  case  had  been  one  of  ex- 
press trusts;  The  trusts  here  were  fully  ex- 
ecuted by  the  parties  long  before  this  litiga- 
tion was  commenced.  They  are  not  con- 
troverting, but  on  the  contrary  admit 

437  *them;  and  it  would  seem,  that  stran- 
gers, the  creditors  of  one  of  the  par- 
ties, and  others  who  do  not  claim  in  privity 
with  the  latter,  should  not  be  heard  to  make 
an  objection  to  the  nature  of  the  evidence, 
which  the  parties  themselves  do  not  make. 
The  doctrine  of  estoppel,  as  a  general  rule, 
applies  only  between  parties  and  their  priv- 
ies, and  as  strangers  are  not  bound  by  an 
estoppel,  neither  can  they  take  advantage  of 
it.    Mamy  v.  Sellers  &  als.,  26  Gratt.  641. 

The  case  of  Sieman  v.  Austin,  33  Barb.  R. 
9,  besides  being  otherwise  interesting,  is  in- 
structive on  this  point.  A  judgment  creditor 
of  Youngs,  the  apparent  but  not  the  real 
owner  of  lands,  sought  to  subject  the  land 
to  his  judgment  after  Youngs  had  executed 
by  deed  of  conveyances  to  the  real  owner, 
the  trust  with  which  he  had  been  invested 
by  parol  at  the  time  of  taking  the  title  to 
himself;  and  one  of  the  questions  before  the 
court  was,  whether  the  trust,  which  seems 
to  have  been  an  express  one,  being  exe- 
cuted, parol  evidence  was  admissible  as 
against  the  judgment  creditor,  to  show  the 
true  nature  of  the  transaction  and  of  the 
title.  Emot,  J.,  in  his  opinion,  concurred  in 
by  one  of  the  two  remaining  judges,  said, 
"Xow  if  the  statute  of  frauds  would  have 
been  in  the  way  of  the  subjection  of  this 
property  to  the  trust,  if  Youngs  had  never 
recognized  or  acted  upon  it,  that  was  a  de- 
fect in  the  evidence  of  the  trust  and  not  in 
the  nature  of  the  trust  itself.  The  law  re- 
fuses its  aid  to  enforce  agreements  creat- 
ing trusts  or  charges  upon  lands,  when  they 
rest  altogether  in  parol,  not  because  the 
trusts  are  therefore  void,  but  because  it  will 
not  permit  them  to  be  proved  by  such  evi- 
dence. But  when  a  person  who  has  received 
the  title  to  lands  purchased  for  the  benefit  of 
another,  although  without  having  declared  the 
fact  in  writing,  recognizes  and  fulfils  the 

438  *trust,  it  is  not  the  duty  of  a  court  to 
deny  its  existence.    ♦    ♦    ♦    *     *    This 

is  no  fraud  or  injustice  to  the  creditors  of 
Youngs,  for  the  property  never  belonged 
to  the  debtor,  nor  did  he  obtain  credit,  much 
Ic^s  incur  this  particular  debt  upon  its  pos- 
session. A  debtor  will  not  be  permitted  to 
convey  away  his  property,  either  real  or  per- 
sonal, and  relieve  it  from  incumbrances  oc- 
casioned by  his  debts;  but  there  is  nothing 
to  prevent  his  restoring  to  others  their 
property,  if  it  has  been  placed  in  his  hands. 


Nor  is  there  any  reason  why  the  property 
of  others  should  be  subject  to  the  payment 
of  his  debts,  if  he  is  honest  enough  to  re- 
fuse to  avail  himself  of  an  opportunity  to 
use  it  for  that  purpose.  If  it  should  be  es- 
tablished, or  should  be  conceded,  that  the 
rules  of  law  would  have  defeated  the  en- 
forcement of  the  rights  of  the  plaintiff,  in 
case  Youngs  had  resisted  and  denied  them, 
that  question  could  not  arise  unless  Youngs 
chose  to  avail  himself  of  it.  When  he  has  ad- 
mitted and  acted  upon  the  trust,  and  conveyed 
the  property  to  its  true  and  equitable  owner,  it 
cannot  be  tolerated,  that  his  creditors  should 
question  the  title,  or  attempt  to  assert  their 
lien  upon  what  was   really  never  his." 

The  conclusion  we  have  reached  in  this 
case  is  not  to  any  extent  based  on  the  depo- 
sition of  the  appellant.  He  was  incompe- 
tent to  testify  in  his  own  behalf.  He  was  a 
party  to  the  suit,  directly  interested  in  the 
result  of  it,  and  a  party  to  the  transaction, 
the  subject  of  investigation,  and  William  B. 
Ross,  the  other  party  to  the  transaction, 
was  dead  when  the  deposition  was  given. 
The  circuit  court  of  Culpepcr  did  not  err, 
therefore,  in  sustaining  the  exception  to 
said  deposition:  but  it  did  err  in  sustaining 
the  exceptions  to  the  deposition  of  John  C. 
Thorn,  in  disregarding  said  deposition  as 
evidence  in  the   cause,   and   in  holding 

439  ♦the  "Berry  Hill"  tract  of  land  con- 
veyed to  the  appellant  bound  Tor  the  pay- 
ment of  the  judgment  of  the  appellee  Nalle. 
The  amended  and  supplemented  bill  of  the 
appellee  Nalle,  so  far  as  it  seeks  to  subject 
to  his  judgment  the  "Berry  Hill"  tract  of 
land  should  be  dismissed,  and  the  two  small 
parcels  of  land,  which  was  conveyed  by 
Ross  to  the  appellant  being  bound  by  said 
judgment,  should  be  subjected  to  its  pay- 
ment before  the  lands  conveyed  to  Botts 
and  Stearns  are  resorted  to  for  that  pur- 
pose. 

The  appellant's  costs  in  this  court  should 
be  paid  by  the  appellees,  Stearns  and  the 
parties  claiming  under  John  Minor  Botts. 
The  decree  of  the  said  circuit  court  must  be 
reversed  and  a  proper  decree  entered  in 
conformity   with   this   opinion. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
said  decree  is  erroneous  in  sustaining  the 
exceptions  to  the  deposition  of  the  witness 
John  C.  Thom,  because  of  the  alleged  in- 
competency of  said  witness,  and  in  not  over- 
ruling said  exceptions,  and  the  other  excep- 
tions taken  to  the  3rd,  4th,  5th,  and  6th  ques- 
tions and  answers  to  the  same  in  said  deposi- 
tion; and  that  said  decree  is  further  errone- 
ous in  holding  the  "Berry  Hill"  tract  of  land 
in  the  amended  and  supplemental  bill  of  the 
complainant  Thomas  B.  Nalle  mentioned,  lia- 
ble to  the  lien  of  the  judgment  of  the  said 
Thomas  B.  Nalle  in  said  bill  mentioned,  and 
consequently  further  erroneous  in  or- 

440  dering  the  accounts  ♦directed  by  said 
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decree  so  far  as  they  relate  to  the  said 
"Berry  Hill"  tract  of  land:  it  is  therefore 
decreed  and  ordered,  that  the  said  decree, 
so  far  as  hereinbefore  declared  erroneous, 
be  reversed  and  annulled,  and  that  the  ap- 
pellees Beverly  B.  Botts,  Lunceford  L. 
Xrcvvis  and  Rose  his  wife,  Daniel  S.  Lewis  and 
Isabella  his  wife,  B.  W.  Hoxie  and  Mary  M. 
his  wife,  Franklin  Stearns,  and  John  F.  Lewis, 
administrator  of  John  Minor  Botts,  deceased, 
the  said  administrator  out  of  the  estate  of  his 
intestate  in  his  hands  to  be  administered,  and 
the  other  said  appellees  out  of  their  own 
proper  estates  respectively,  do  pay  to  the  ap- 
pellant his  costs  by  him  expended  in  the  pros- 
ecution of  his  said  appeal  here.  And  this  court, 
pronouncing  such  decree  as  the  said  circuit 
court  ought  to  have  pronounced,  it  is  further 
decreed  and  ordered,  that  all  of  the  exceptions 
taken  to  the  deposition  of  the  witness,  John 
C.  Thorn,  be  overruled;  and  that  the  amend- 
ed and  supplemental  bill  of  the  complainant, 
Thomas  B.  Nalle,  so  far  as  the  same  relates 
to  the  "Berry  Hill"  tract  of  land,  conveyed 
by  the  executors  of  Lucy  Lewis  Taylor,  de- 
ceased, to  William  B.  Ross,  and  by  the  said 
Wm.  B.  Ross  and  wife  conveyed  to  the  ap- 
pellant, aad  so  far  as  said  bill  seeks  to  sub- 
ject said  "Berry  Hill"  tract  to  the  judgment 
of  the  complainant  in  the  bill  mentioned, 
be  dismissed;  and  that  it  be  referred  to  one 
of  the  commissioners  of  the  said  circuit 
court  to  take  an  account  of  the  two  parcels 
of  land  said  to  contain  130  acres  mentioned 
in  the  deed  of  conveyance  from  said  Ross 
and  wife  to  the  appellant  (a  copy  of  which 
deed  is  filed  as  an  exhibit  in  the  cause,)  and 
also  of  the  lands  in  the  complainant's  orig- 
inal bill  mentioned,  the  same  conveyed  by 
James  A.  Beckham  to  John  Minor  Botts 
and  Franklin  Stearns;  and  of  the  fee  simple 

and  annual  value  of  said  several  tracts 
441     *and  parcels  of  land,  and  of  the  liens 

thereon  and  their  priorities,  if  any, 
including  the  lien  of  the  complainant's  said 
judgment,  and  make  report  to  the  said  cir- 
cuit court;  and  upon  the  coming  in  of  said 
report,  that- the  said  two  parcels  of  land  of 
130"  acres  conveyed  as  aforesaid,  to  the  ap- 
pellant, be  first  subjected  to  the  payment  of 
the  complainant's  said  judgment,  and  if  they 
prove  insufficient  to  satisfy  said  judgment, 
that  the  lands  aforesaid  conveyed  to  Botts 
and  Stearns  be  subjected  for  the  deficiency. 
And  this  cause  is  remanded  to  the  said  cir- 
cuit court  for  further  proceedings  to  be  had 
therein  in  conformity  with  the  opinion  and 
principles  herein  expressed.  Which  is  or- 
dered to  be  certified  to  the  said  circuit  court 
of  the  county  of  Culpeper. 
Decree  reversed. 
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&  als. 

Same  v.  Lancaster  &  als. 

March   Term,   1877,   Richmond. 
1.       FSxecvtom — General     Liability.* — Where 
executors  acting  during  the  late  war,  had  full  power 
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under  the  will  to  do  the  acts  which  they  performed, 
and  in  performing  them  acted  in  good  faith  in  dis- 
charge cf  what  they  believed  to  be  their  duty  as 
executors,  they  are  not  liable  for  the  ultimate  loss 
which  has  arisen   out  of  their  acts. 

2.  Same — Investlnar  In  Confederate  Bonds.f 
— Executors  who  are  empowered  by  the  will  under 
which  they  act,  to  sell  real  estate  and  collect  debts, 
and  invest  the  proceeds  for  the  purposes  of  the 
trusts  declared  in  the  will,  in  December,  1862,  sell 
real  estate,  and  in  January,  March,  and  April,  1863, 
collect  ante-war  debts  well  secured  on  real  estate, 
taking  payment  in  Confederate  money,  which  they 
immediately  invest  in  Confederate  eight  per  cent. 
bonds  for  the  purposes  of  the  trusts  of  the  will^ 
Hsu):  That  having  acted  in  good  faith,  and  in  the 
exercise  of  their  best  judgments,  under  the  circum- 
stances surrounding  them,  they  are  not  liable  for 
the  losses  which  occurred  from  such  sales,  collec- 
tions  and  investments. 

8.  San&e — Sale  of  Real  Bstate — IVben  Valid. 
— Two  out  of  three  nominated  executors  qualify,  and 
sell  and  convey  real  estate  to  the  purchasers,  who 
pay  up  the  purchase  money  in  full.  Afterwards  the 
third  qualifies,  and  cqpsents  to  the  sale  by  sharing 
the  commissions — ^Hei.d:  The  title  of  the  purchaser 
is   valid   at  least  in  equity. 

4.  Sante — Recelvlnar  Payment. — There  is  a 
perpetual  rent  secured  on  real  estate  which  the 
lessee  has  the  right  to  redeem  by  paying  an  amount 
which  at  six  per  cent,  will  produce  an  interest  equal 
to  the  rent — Held:  One  of  these  executors  may 
receive  the  payment,  though  it  may  require  all  to 
execute  the  release. 

This  is  the  sequel  of  the  cases  of  Corbin 
&  als.  V.  Mills'  ex'ors,  and  Lancaster  &  als. 
V.    Corbin    &    als.,    reported    in    19    Gratt 

438;  and  that  report  will  show  the 
443    ♦nature  of  the  case  and  most  of  the 

facts.  When  the  case  went  back  the 
plaintiff  in  the  lirst  case  filed  an  amended 
and  supplemental  bill,  in  which  he  set 
his  objections  to  the  action  of  the  executors 
of  Nicholas  Mills.  The  first  of  these  was  to 
the  sale  of  the  Leigh  street  property  by  the 
two  executors  Mills  and  Howison,  before 
the  qualification  of  Thomas  Verney  Robin- 
son, the  other  nominated  executor,  and  it 
was  .insisted  that  the  conveyance  of  the 
property  to  the  purchasers  by  the  two  exec- 
utors was  invalid  and  did  not  pass  the  title. 
And  these  purchasers  were  made  parties  de- 


upon  the  general  rule  that  if  the  personal  representa- 
tive honestly  exercise  the  discretion  conferred  upon 
him  by  the  will,  he  cannot  be  held  liable  for  any  loss 
which  may  be  occasioned  by  an  honest  error  of  judg- 
ment. Cooper  V.  Cooper,  77  Va.  203 ;  Jones  v.  Jones, 
86  Va.  852;    Brockenbrough  v.  Turner,  78  Va.  456. 

tPerflonal  Representatives — Investlngr  In 
Confederate  Bonds. — In  Lingle  v.  Cook,  32  Gratt. 
262,  the  same  decision  was  reached  as  in  the  principal 
case  in  regard  to  exonerating  personal  representatives 
who  in  good  faith  invested  trust  funds  in  Confederate 
bonds.  The  court  in  its  opinion  in  that  omc,  besides 
citing  the  principal  case,  cites  Staples  v.  Staples.  24 
Gratt.  225;  Jones  v.  Clark,  25  Gratt.  642,  as  sustain- 
ing this  decision.  See  Carter  v.  Dulaney,  30  Gratt. 
192,  and  note,  for  a  case  where  an  executor  was  held 
liable  for  investing  funds  of  the  estate  in  Confed- 
erate bonds.  See  3  Minors  Inst.  (2nd  Ed.)  645; 
Bartons'    Ch.    Pr.    (2nd    Ed.)    727.    729. 
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fendants.  The  second  objection  was  to  the  re- 
ceipt of  payment  in  Confederate  money  at  par 
of  certain  debts  due  to  their  testator  and  well 
secured:  one  of  them  was  a  debt  of  Thomas 
Bradford  for  $1,000  paid  on  the  3rd  of  Jan- 
uary 1863,  and  another  of  Charles  Y.  Mor- 
ris for  $9,000  paid  on  the  12th  of  March, 
1863,  both  well  secured  on  real  estate;  an- 
other was  a  debt  of  the  Midlothian  Coal 
Mining  company  for  $15,300  received  on  the 
18th  of  November  1862;  another,  a  debt  of 
the  Exchange  Hotel  company,  for  $10,000 
paid  the  3d  of  January  1863;  and  $19,000  re- 
ceived from  the  same  company  on  account 
of  one  hundred  and  ninety  shares  of  the 
stock  of  the  company;  and  two  notes  of 
L.  W.  Glazebrook,  Jr.,  for  $1,360,  one  re- 
ceived on  the  14th  of  April,  1863,  and  the 
other  in  April,  1864.  The  third  objection  to 
the  action  of  these  executors  was  to  the  in- 
vestments made  by  them  in  Confederate 
bonds.  The  propriety  of  the  action  of  the 
executors  as  to  the  ground  rent  on  the 
Exchange  Hotel  property  was  the  subject 
of  enquiry  in  the  case  o^  Corbin  v.  I^ncaster. 
The  executors.  Mills  and  Howison,  filed 
their  answer  in  the  first  suit,  substantially 
the  same  as  the  answer  to  the  original 

444  bill.  The  purchasers  of  the  ♦Leigh 
street  property  also  answered,  insist- 
ing on  the  full  price  they  had  paid  for  it, 
having  been  more  than  enough  to  have 
bought  the  gold  to  pay  the  full  value  of  the 
property  before  the  war,  and  insisting  that 
their  title  was  valid. 

In  the  second  of  these  causes  a  commis- 
sioner was  instructed  to  make  the  inquiries 
directed  by  the  court  of  appeals,  viz:  to 
ascertain  what  was  on  the  30th  day  of  April, 
1863,  the  value,  as  compared  with  specie,  of 
the  treasury  notes  of  the  United  States,  and 
also  of  the  treasury  notes  of  the  Confeder- 
ate States,  and  to  what  extent,  at  that  time, 
the  treasury  notes  of  the  Confederate  States 
were,  according  to  the  common  usages  of 
business  in  Richmond,  available  in  payment 
of  debts  contracted  before  the  war  and  pay 
able  in  specie,  or  in  current  money  of  the 
United  States,  and  well  secured  on  real  es- 
tate, or  for  the  purchase  of  property  or 
otherwise. 

The  commissioner  examined  a  number  of 
witnesses,  and  made  his  report  to  the  court. 
This  is  sufficiently  stated  by  Judge  Mon- 
CURE.  The  judge  also  sufficiently  states  the  facts 
in  relation  to  the  action  of  the  executors  in 
receiving  the  payment  of  the  debts  objected 
to  by  the  plaintiff,  and  in  making  the  invest- 
ments, showing  clearly  the  grounds  on 
which  the  decision  of  the  court  was  based. 

The  two  cases  came  on  to  be  heard  to- 
gether on  the  4th  of  March,  1872,  when  the 
court  made  the  following  decree: 

The  court  being  of  opinion,  for  reasons 
assigned  in  a  written  opinion  filed  among 
the  papers  in  the  cause,  and  made  a  part  of 
this  decree,  that  it  was  the  intention  of 
the  testator  that  the  provisions  of  his  will 
should  be  promptly  executed,  and  sales 
made  of  his  property,  and   the   debts 

445  due  him  promptly  collected,  *and  the 
proceeds  invested  in  order  to  meet  the 


semiannual    and    quarterly    payments    to  the 
several   annuitants    and    legatees— the   scheme 
of  the  will  being  that  the  executors  should 
convert  the  whole  of  his  estate  from  what 
it  was  when  the  testator  died,  into  a  fund 
to  raise  annuities,  pay  debts  and  legacies, 
and  afterwards  for  general  distribution,  as 
therein  directed;  and  being  further  of  opin- 
ion,  that   under   the   circumstances  the  ex- 
ecutors were  justified  in  receiving  Confed- 
erate  States   treasury  notes  in  payment  of 
the   real   estate   sold   by   them,   and   in  dis- 
charge of  the  debts  collected  by  them,  be- 
cause of  the  usage  in  the  community,  the 
recent  example  of  the  testator,  and  the  nec- 
essities of  the  case  arising  from  the  whole 
scheme  of  the  will,  and  that  the  scheme  of 
the  will  could  not  be  carried  out  without 
collecting  all  the  debts  due,  including  those 
secured  on  real  estate,  and  when  collected 
so  invested  as  to  meet  promptly  the  quar- 
terly and  semiannual  annuities  and  legacies, 
and  being  further  of  opinion  that  the  said 
executors  should  not  be  held  liable,  because 
such    investments    have    proved    calamitous 
and  unfortunate,  unless  it  can  be  shown  that 
such   result  arose  from   mala  fides  or  somt 
wrongful  act,  or  the  want  of  common  skill, 
prudence  or  caution  on  the  part  of  the  ex- 
ecutors; and  the  proof  in  the  cause  being 
insufficient  to  show  the  result   was  due  to 
those  causes,  or  any  one  of  them,  the  court 
doth   therefore    adjudge,   order   and   decree 
that  the  sale  of  the  real  estate  in  the  bill  men- 
tioned, made  by  the  two  executors,  Robert  R 
Howison  and  Charles  S.  Mills,  was  valid,  and 
that  their  deeds  conveyed  a  good  title  to  the 
purchasers  thereof;  and  that  the  third  exec- 
utor, after  his  qualification,  in  effect  ratified  the 
same;  nor  was  the  consent  of  the  beneficiaries 
under  the  will  necessary  to  authorize  said  ex- 
ecutors to  sell  said  real  estate. 
446        ♦And  the  court  being  of  opinion  that 
the   executors   were   authorized   under 
the  will  to  invest  the  residuary  estate  given 
by  the  fourteenth  clause  thereof,  doth  ad- 
judge, order  and  decree  that  the  investments 
of  such  residuary  estate,  so  made  by  them, 
were  legal  and  valid,  nor  is  there  any  proof 
that  the   executors  ever  changed  these  in- 
vestments after  they  were  made,  as  charged 
in    said    amended     and     supplemental     bill. 
And  the  court  doth  further  adjudge,  order 
and  decree  that  the  said  executors  were  au- 
thorized by  the  will  to  collect  the  debts  due 
from  Morriss,  Bradford,  Glazebrook,  the  Mid- 
lothian Coal   Mining  Company,  and  from  all 
others  who  were  debtors  to  their  testator,  and 
that  their  collection  of  the  said  debts  w^erc  val- 
id, and  fully  discharged  the  debtors.    And  the 
court  doth  further  adjudge,  order  and  decree 
that  the  sale  of  the  Exchange  hotel  stock  was 
made  in  consequence  of  the  dissolution  of  the 
company  by  the  action  of  the  majority  of  the 
stockholders,  and  that  the  executors  were  right 
in   receiving  the   share   of   the   proceeds   of 
such   sale  belonging  to   the   estate  of  their 
testator    in    Confederate    money.     And    the 
court  being  of  opinion  that  the  Hen  on  the 
Exchange  hotel  property  was  in  subst.ince 
a  mortgage,  by  which  the  sum  of  $26,666.60. 
with  six  per  cent,  interest,  was  secured,  and 
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being  so,  stands  upon  the  same  footing  as 
the  other  debts  due  to  the  testator,  payable 
in  specie  or  its  equivalent,  and  well  secured 
on  real  estate;  and  in  the  absence  of  any 
proof,  or  even  charge  of  mala  fides  or  fraud, 
the  court  doth  adjudge,  order  and  decree 
that  the  executors  were  authorized  to  col- 
lect said  debts,  and  that  collections  of  the 
same  was  valid,  and  discharged  the  debtors; 
and  that  their  deed  releasing  the  lien  on 
said  property  was  a  valid  and  legal  dis- 
charge of  the  same,  and  that  the  said  execu- 
tors are  not  liable  for  any  loss  that  has 

447  subsequently    *occurred    in    consequence 
of  such  collections  and  release. 

And  the  court  being  of  opinion  that  the 
will  contemplated  investments  as  well  as 
collections,  and  it  appearing  that  said  ex- 
ecutors obtained  from  the  circuit  court  of 
Richmond,  under  the  act  of  March  1863  an 
order  to  invest  in  Confederate  State  bonds 
the  sum  of  $215,000  of  Confederate  State 
treasury  notes  in  their  hands,  or  under  their 
control  as  executors,  and  belonging  to  the 
estate  of  their  testator,  and  that  invest- 
ments in  said  bonds  were  made  in  pur- 
suance thereof,  the  court  doth  adjudge,  order 
and  decree  that  the  investments  made  by 
said  executors  in  Confederate  State  bonds 
were  legal  and  valid,  as  well  by  reason  of 
the  authority  conferred  by  said  will  as  by 
virtue  of  the  order  aforesaid,  and  that  said 
executors  are  not  liable  for  any  loss  sus- 
tained by  reason  of  such  investments. 

And  the  court  doth  further  adjudge,  order 
and  decree  that  the  executors  are  entitled 
to  the  credit  for  the  Confederate  States 
money  received  by  them  in  the  collection 
of  the  debts  due  to  their  testator,  and  for 
investments  made  by  them  in  Confederate 
States  bonds;  and  the  court  doth  therefore 
overrule  the  three  exceptions  filed  by  -Messrs. 
Patterson.  Gilliam  and  Howard,  to  the  re- 
port of  the  4th  day  of  December  1871,  and 
all  exceptions  to  either  of  said  reports  in- 
consistent with  the  principles  hereinbefore 
declared  and  announced.  And  it  appearing 
that  the  report  of  the  7th  day  of  February 
1872,  and  the  accounts  returned  as  part 
thereof,  were  made  in  pursuance  of  instruc- 
tions given  him  by  the  court  in  conformity 
with  these  principles,  the  court  doth  ap- 
prove and  confirm  said  report,  and  doth 
overrule  all  exceptions  to  the  same. 

From   this    decree    Georgiana    Mills 

448  and  others,  legatees  *of  Nicholas  Mills, 
applied   to   this    court   for   an   appeal, 

whkh   was   allowed. 

The  case  was  argued  by  fVm.  W.  Crump, 
Jno.  W,  Daniel,  Guy  &  Gilliam,  and  Camm 
Patterson,  for  the  appellants;  by  C.  Robinson 
and  /.  Alfred  Jones  for  the  purchasers  of  the 
Exchange  Hotel  property;  by  Ould  &  Car- 
rington  and  Wm.  Green  for  the  purchasers  of 
the  Leigh  street  property,  and  Morris  and 
Bradford:  and  by  The  Attorney-General, 
Jno.  A.  Meredith  and  R,  R.  Howison  for  the 

executors.  ._      u        .t.       .• 

MoNCURE,  p.  This  case  has  been  three  times 
argued  before  this  court,  and  each  time  at 
irreat  length  and  with  great  ability.  I  was 
a  member  of  the  court,  and  heard  the  argu 


ment  on  each  of  the  three  occasions;  and 
if  I  am  not  now  able  to  decide  the  case 
correctly,  it  is  certainly  not  because  it  has 
not  been  sufficiently  argued  before  me.  My- 
opinion  in  it  is  as  follows: 

The  controversy  in  the  case  is  concern- 
ing the  effect  of  certain  acts  done  by  Dr. 
Charles  S.  Mills  and  Mr.  R,  R  Howison,  as 
executors  of  Nicholas  Mills,  deceased,  of  which 
some  of  the  residuary  legatees  of  said  testator 
complain  as  breaches  of  trust;  and  they  claim 
to  hold  the  said  executors  and  certain  other 
persons  charged  to  have  been  participants  in 
the  said  breaches  of  trust  liable  for  the  losses 
thereby  occasioned.  Those  acts  consisted  of 
the  said  executors'  receiving,  during  the  war 
and  as  late  as  1863,  Confederate  money  at  par 
in  payment  of  debts  due  to  their  testator  in 
good  money  and  well  secured  by  liens  on  real 
estate,  and  in  investing  the  amount  so  received 
in  Confederate  bonds  on  account  of  said 
testator;  and  the  persons  charged  to  have 
been    participants    as    aforesaid    were    the 

debtors  by  whom  the  said  payments 
448     were  made.    The  said  ♦debts  consisted 

of  a  debt  of  one  thousand  dollars,  due 
by  Thomas  Bradford,  payable  January  1st, 
1863,  and  paid  by  him  to  the  said  executors 
on  the  3rd  of  that  month;  also  of  a  debt  of 
ten  thousand  dollars,  due  by  the  Exchange 
hotel  company,  and  paid  on  the  same  day, 
out  of  the  proceeds  of  the  sale  of  the  prop- 
erty of  that  company,  sold  at  or  about  the 
same  time;  also  of  nineteen  thousand  dol- 
lars, par  value  of  one  hundred  and  ninety 
shares  of  the  stock  of  said  company  owned 
by  the  testator,  which  said  sum  of  money 
was  paid  to  the  said  executors  out  of  the 
proceeds  of  said  sale;  also  of  a  debt  of  nine 
thousand  two  hundred  and  sixty-eight  dol- 
lars and  eighty-eight  cents,  paid  by  Charles 
Y.  Morris  to  the  said  executor  on  the  12th 
day  of  March  1863,  being  the  principal  and 
interest  of  a  bond  due  by  him  to  the  testa- 
tor; also  of  a  debt  of  one  thousand  three 
hundred  and  sixty  dollars,  due  by  note  of  L. 
W.  Glazebrook,  and  paid  to  said  executors 
on  the  12th  of  March  1863;  and  of  a  debt  of 
one  thousand  three  hundred  and  thirty  dol- 
lars, due  by  note  of  same  debtor,  and  paid 
to  said  executors  on  the  19th  of  April  1864; 
also  of  twenty-six  thousand  six  hundred  and 
sixty-six  dollars  and  sixty-seven  cents,  paid 
to  the  said  executors  on  the  29th  of  April 
1863  by  Lancaster  and  other  purchasers  of 
the  Exchange  hotel  property,  to  extinguish 
ground  rent  reserved  on  a  lease  from  said 
testator  to  the  said  hotel  company;  also  of 
one  thousand  five  hundred  dollars,  paid  to 
the  said  executors  on  the  1st  of  September 
1863,  on  stock  of  the  testator  in  the  Mid- 
lothian coal  mining  company.  Besides  these 
matters,  others  were  embraced  in  the  con- 
troversy in  its  commencement  and  progress, 
which  seems  to  have  been  since  abandoned; 
and  therefore  little  or  nothing  will  be  said 
of   them   in   this    opinion,   except   to   name 

them.  They  are:  1st,  the  Leigh  street 
450    property,  ♦which  was  sold  by  the  said 

executors  on  the  28th  of  October  1862, 

just  two  and  a  half  months  after  the  deatl; 
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of  the  testator,  for  the  enormous  sum  of 
one  hundred  and  twenty-eight  thousand  two 
hundred  and  thirty-six  dollars  and  thirty 
cents — more  than  double  the  amount  at  which 
it  had  just  before,  in  the  same  month,  been 
appraised.  Everybody  who  heard  of  the  sale 
was  no  doubt  astonished  at  the  amount  it  pro- 
duced, which  was  more  than  enough  to  buy  as 
much  gold,  dear  as  it  then  was,  as  the  property 
would  have  produced  before  the  war.  And 
everybody  who  was  interested  in  the  sale 
seemed  to  be  well  pleased  with  it,  with  the 
exception,  perhaps,  of  Mrs.  Robinson,  a 
daughter  of  the  testator,  who  lived  on  the 
property  at  his  death,  and  had,  therefore,  to 
look  out  for  another  home  after  the  sale. 
And  complaint  was  made  in  the  argument 
that  the  sale  was  made  in  such  haste,  that 
almost  before  the  funeral  bell  of  the  testa- 
tor ceased  to  be  heard,  the  bell  of  the  auc- 
tioneer was  ringing  to  give  notice  of  the 
sale.  A  plain  answer  to  this  (if  any  be  nec- 
essary) is,  that  the  testator  made  ample 
provision  for  his  said  daughter,  which  did 
not  Include  her  continued  residence  on  his 
Leigh  street  property,  which  constitued  the 
greater  and  by  far  the  most  valuable  part  of 
his  real  estate,  but  was  producing  little  or  no 
rent  at  his  death,  and  was  not  capable  of  pro- 
ducing much,  in  comparison  with  the  great 
value  of  the  property.  The  testator,  by  his  will, 
expressly  desired  that  his  executors  should  sell 
all  his  real  estate  not  otherwise  specially  dis- 
posed of,  in  such  manner  and  on  such  terms 
as  they  might  deem  most  advantageous;  and 
it  was  obviously  their  duty  to  sell  the  Leigh 
street  property  as  soon  as  it  could  possibly  be 
done  consistently  with  giving  of  due  notice  of 

the    sale.     It   could   only   be    sold    for 
461     Confederate     money;  and  the  ♦whole 

purchase  money,  large  as  was  the 
amount,  was  paid  in  cash,  and  the  greater 
part  of  it  was  soon  invested  in  eight  per 
cent.  Confederate  bonds.  After  the  war  was 
over,  and  after  this  controversy  was  com- 
menced, the  objection  seems  for  the  first  time 
to  have  been  made,  that  the  sale  and  con- 
veyance of  this  property  were  invalid,  be- 
cause only  two  of  the  three  executors  nom- 
inated in  the  will  joined  in  making  them. 
But  they  were  made  by  the  only  nominated 
executors  who  had  then  qualified,  and  who 
had  endeavored  in  vain  to  procure  a  fur- 
lough for  the  other  nominee,  Thomas  V. 
Robinson,  who  was  in  the  army  at  the  time 
of  the  testator's  death,  and  continued  there 
during  the  war,  to  enable  him  to  return 
home  for  the  purpose  of  qualifying  also.  It 
would  not  be  difficult  to  show  that  this  ob- 
jection is  not  well  founded  in  law.  But  it  is 
now  unnecessary  to  do  so,  for  reasons  be- 
fore stated.  Secondly,  fifteen  thousand  three 
hundred  dollars,  the  amount  of  the  bonds  of 
the  Midlothian  coal  mining  company  to  the 
testator,  were  paid  by  that  company  to  the 
said  executors  on  the  18th  of  November 
1862.  There  is  now  no  complaint  as  to  any 
payment  made  to  the  executors  before  1863; 
though  there  would  seem  to  be  no  difficulty 
in  showing  the  propriety  of  receiving  this 
payment;  but  it  is  unnecessary  to  do  so. 
I  will  now  proceed  to  consider  the  contrc- 
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versy  still  remaining  in  the  case  in  regard 
to  the  liability  of  the  said  executors  on  ac- 
count of  Confederate  money  received  by 
them  after  the  1st  of  January  1863,  in  pay- 
ment of  debts  due  their  testator,  and  in- 
vested in  Confederate  bonds  as  aforesaid. 

That  liability  depends  upon  two  ques- 
tions, viz:  1st.  Whether  the  executors  had 
power  to  perform  the  acts  complained  of; 
and  2ndly,  Whether,  in  performing 
458  ♦them,  they  acted  in  good  faith,  and 
in  discharge  of  what  they  believed  to 
be  their  duty  as  executors?  If  these  ques- 
tions can  be  answered  in  the  affirmative, 
then  no  such  liability  exists,  and  of  course, 
in  that  case,  there  is  no  liability,  on  account 
of  those  acts,  on  the  part  of  any  of  those 
who  paid  the  money  to  the  executors. 

First,  Had  the  executors  power  to  per- 
form the  acts  complained  of?  To  receive 
the  Confederate  money  paid  to  them,  and  in- 
vest the  same  in  Confederate  bonds  as  afore- 
said— supposing  the  acts  to  have  been  done  in 
good  faith  on  their  part  and  in  discharge  of 
what  they  believed  to  be  their  duty  as  ex- 
ecutors? 

We  have  only  to  read  the  will  of  Nicholas 
Mills  to  be  able  to  answer  this  question, 
with  great  confidence,  in  the  affirmative.  And 
our  conviction  to  that  effect  will  become  still 
stronger,  if  possible,  when  we  do  what  a  court 
of  construction  must  always  do ;  that  is,  place 
ourselves  precisely  in  the  situation  of  the  tes- 
tator when  he  wrote  his  will,  look  at  all  the 
circumstances  which  then  surrounded  him,  and 
read  and  construe  his  will  in  the  light  of  those 
circumstances.  He  was  an  old  citizen  of  Rich- 
mond, where  he  died  and  probably  had  al- 
ways lived;  was  very  wealthy,  owning  at 
the  time  of  his  death,  besides  real  estate  and 
slaves  of  great  value,  stocks  and  debts  due 
him,  of  large  amounts,  and  other  property; 
his  whole  estate  being  valued  at  upwards  of 
$400,000.  He  was  an  intelligent  gentleman, 
of  business  capacity,  and  retained  his  fac- 
ulties unimpaired  to  the  time  of  his  death. 
He  seems  to  have  had  no  immediate  family 
living  with  him  when  he  made  his  will,  or 
afterwards,  except,  perhaps,  his  widowed 
daughter,  Mrs.  Robinson,  and  two  of  her 
children,  who  were  both  grown  up.  But  he 
had  a  large  number  of  children  and 
453  grandchildren,  ♦who,  or  most  of  whom, 
needed  his  assistance  at  the  time  he 
made  his  will,  and  of  his  death;  though  he 
had  provided  largely  for  his  children  by  ad- 
vancements previously  made  to  them.  These 
children  and  grandchildren  were  the  main, 
and  almost  the  only,  objects  of  his  bounty 
in  his  will:  and  he  was  obviously  anxious 
to  dispose  of  his  estate  in  such  a  way  as  to 
do  them  the  most  good,  and  afford  them 
the  speedy  and  regular  relief  which  they 
needed;  some  of  them  being  feme  coverts, 
others  unsuccessful  managers  apparently, 
and  most  of  the  grandchildren  (all  of  them 
but  three)  infants.  In  this  state  of  things, 
it  was  all  important  that  he  should  select 
the  most  trustworthy  persons  to  be  his  ex- 
ecutors, especially  if  he  devolved  on  them 
the  many  and  various  trusts  made  necessary 
by  the  state  of  his  family  and  property,  and 
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of  the  extraordinary  times  which  then  ex- 
isted. It  was  also  important  that  he  should 
invest  these  executors  and  trustees  with  the 
amplest  power  and  discretion  in  the  execu- 
tion of  his  will.  He  made  his  will  on  the 
17th  of  October,  1861,  six  months  after  the 
war  had  commenced,  and  when  it  had  be- 
come flagrant  He  lived  nearly  twelve  months 
after  the  date  of  his  will,  and  until  the  l2th 
of  September,  1862,  when  he  died.  We  were 
then  in  the  midst  of  the  war,  and  Confed- 
erate money  had  become  the  only  currency; 
for  which  only  could  property  be  sold;  and 
in  which  only  could  debts  be  collected. 
The  testator  continued  to  manage  his  own 
affairs  after  the  date  of  his  will,  and  until  his 
death,  and  during  that  period  he  collected 
in  Confederate  money  large  amounts  of 
debts  due  him  in  good  money,  including 
some  which  were  well  secured  by  liens  on 
real  estate,  and  he  invested  the  money  col- 
lected, or  most  of  it,  in  eight  per  cent.  Con- 
federate bonds.  Some  of  these  coUec- 
454  tions  were  made  a  short  ♦time  before 
his  death.  After  he  made  his  will,  he 
never  added  a  word  to  it,  or  took  a  word 
from  it,  or  made  any  change  in  it,  but  left  it 
at  his  death  exactly  as  it  was  when  it  was 
first  written.  A  testator's  will  must  be  con- 
sidered as  speaking  at  the  time  of  his  death, 
unless  a  contrary  intention  be  expressed  or 
plainly  implied  therein.  At  the  date  of  the 
will,  and  at  the  time  of  the  testator's  deaths 
it  was  the  general  if  not  the  universal  be- 
lief in  the  Confederate  States  that  their 
cause  would  be  ultimately  successful,  and 
that  in  that  event  all  Confederate  bonds 
would  be  fully  paid,  and  it  was  then  gener- 
ally believed  that  the  war  would  terminate 
much  sooner  than  it  did.  Such  belief  con- 
tinued to  prevail  during  the  year  1863,  and 
until  the  last  payment  complained  of  in  this 
case  was  made,  though  it  no  doubt  grew 
weaker  and  weaker  in  some  degree  as  time 
progressed,  and  as  Confederate  money  con- 
tinued to  depreciate.  While  such  deprecia- 
tion became  comparatively  great  in  regard 
to  gold,  which  ceased  to  be  currency,  and 
was  an  article  of  merchandise  of  peculiar 
value,  it  was  not  near  so  great  in  regard  to 
other  articles,  and  it  was  hoped  and  ex- 
pected that  it  would  soon  undergo  a  great 
change,  and  be  as  valuable,  or  nearly  so,  as 
it  was  when  it  was  first  issued.  It  is  difficult 
for  us  now  to  recall  the  views  we  enter- 
tained of  these  matters  during  the  early  pe- 
riod of  the  war;  but  it  is  necessary  to  do  so 
as  far  as  possible,  in  order  to  estimate  cor- 
rectly the  import  of  transactions  occurring 
during  that  period.  If  we  judge  them  by 
the  present  lights,  we  will  universally  con- 
demn them,*  though  we  generally  approved 
them  when  they  occurred. 

Let  us  now  look  at  the  will,  and  see  what 
powers  it  conferred  on  the  executors,  and 
whether  they  are  broad  enough  to  j  cover 
the  acts  in  question.  It  confers  the 
455  *most  extraordinary  powers  and  trusts 
upon  the  executors.  It  contains  twenty- 
two  clauses,  almost  every  one  of  which  con- 
fers such  powers  and  trusts.  The  second 
clause  creates  a  trust  in  favor  of  George 


Mills,  a  son  of  the  testator,  to  whom  is 
given  an  annuity  of  $800,  payable  quarterly 
in  advance  during  his  life,  to  be  applied  to 
and  for  his  personal  support,  &c.,  and  to  "be 
free  from  any  contract  made  by  him,  unless 
such  contract  be  for  his  necessary  and 
proper  support.  Of  all  which  matters  I 
constitute  my  executors  the  exclusive  and 
absolute  judges."  The  fourth  clause  creates 
a  trust  in  favor  of  Mrs.  Robinson,  com- 
mencing thus:  "I  give,  devise,  and  bequeath 
unto  my  executors,  hereinafter  named,  in 
trust  for  the  separate  benefit  of  my  daugh- 
ter, Sarah  Ann  Robinson,  and  her  children 
and  grandchildren,  born  or  to  be  born,  sub- 
ject to  the  purposes,  limitations  and  condi- 
tions hereinafter  declared,  the  sum  of,"  &c.; 
and  then  proceeding  to  set  forth  the  long 
details  of  the  trust.  The  fifth  clause  creates 
a  similar  trust  to  the  same  trustees,  in  fa- 
vor of  the  same  beneficiaries,  in  regard  to 
certain  slaves.  But  without  setting  forth  in 
detail  the  many  trusts  created  by  the  v.'ill, 
in  which  the  executors  are  made  trustees 
for  the  benefit  of  different  members  of  the 
testator's  family  and  their  descendants,  it 
may  be  sufficient  to  say,  in  general  terms, 
that  besides  the  clause  before  enumerated, 
the  sixth,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  fourteenth,  fifteenth, 
eighteenth  and  twentieth  clauses  create  im- 
portant trusts  in  favor  of  different  objects 
of  the  testator's  bounty,  in  all  of  which  the 
executors  are  named  as  the  trustees,  to  car- 
ry the  said  trusts  into  effect.  The  four- 
teenth is  the  most  important  clause  of  the 
will,  especially  in  regard  to  this  controversy, 
and  will  be  set  forth  in  full.    It  is  in  these 

words: 
456  ♦"14.  All  the  real  estate  which  I  may 
leave  at  my  death,  not  otherwise  spe- 
cially disposed  of,  I  desire  that  my  execu- 
tors shall  sell  in  such  manner  and  on  such 
terms  as  they  may  deem  most  advantageous. 
All  money  on  hand,  and  stocks  in  companies, 
not  specifically  given  or  bequeathed  in  this 
will,  all  debts  due  me,  and  all  other  personal 
estate  owned  by  me,  I  hereby  direct  my  exec- 
utors, as  soon  after  their  qualification  as  prac- 
ticable, to  dispose  of  as  follows:  My  slaves 
shall  be  disposed  of  as  provided  in  the  next 
clause  of  my  will.  All  other  funds  shall  be 
applied  first  to  the  payment  of  my  funeral 
expenses,  medical  bills,  all  just  debts  I  may 
owe  at  my  death,  and  then  to  the  satisfac- 
tion of  the  two  sums  of  one  thousand  dol- 
lars each  given  to  my  daughters,  Sarah  Ann 
Robinson  and  Jane  R.  Blair;  then  to  pro- 
vide for  the  punctual  payment  of  the  annu- 
ities hereby  given;  then  for  the  pecuniary 
legacies  hereby  given  to  my  children;  then 
for  the  pecuniary  legacies  hereby  given  to 
my  grandchildren.  All  the  rest  and  residue 
of  my  estate  (except  slaves),  not  specifical- 
ly devised  or  bequeathed  herein,  no  matter 
of  what  it  may  consist,  or  where  it  may  be, 
not  effectually  disposed  of  by  this  will,  or 
which  may  turn  out  by  lapse  of  devisees, 
legatees  or  legacies,  not  to  be  effectually 
disposed  of  by  my  will,  I  hereby  bequeath 
as  follows:  first,  out  of  such  residuary  fund 
shall  be  paid  to  my  sons,  Charles  S.  Mills 
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and  Ronald  Mills,  each  $3,000,  and  the  re- 
mainder I  give  and  bequeath  equally,  share 
and  share  alike,  to  all  my  grandchildren, 
and  the  lineal  descendants  of  such  as  may 
die,  such  descendants  taking  the  share  of 
the  parent;  but  my  six  grandchildren,  to 
whom  $2,000  each  are  bequeathed,  are  not 
to  participate  without  bringing  into  the  di- 
vision  the   said   legacies   of  $2,000   each   so 

given  to  them." 
457  *The  twenty-first  clause  of  the  will 
is  in  these  words:  "I  appoint  my  son, 
Charles  S.  Mills,  my  grandson,  Thomas 
Verney  Robinson,  and  Robert  R.  Howison, 
executors  of  this  my  will,  and  having  confi- 
dence in  their  capacity  and  integrity,  I  di- 
rect that  security  shall  not  be  required  of 
them  on  their  qualifying  as  such." 

The   intention   of   the   testator   obviously 
was,  that  his  estate  should  be  divided  and 
<;"sposed  of  by  his  executors,  according  to 
the  directions  of  his  will,  with  as  little  delay  as 
the  possible  consistency  with  the  apparent 
interest   of  his   devisees   and  legatees;   and 
for  that  purpose,  that  all  his  estate,  real  and 
personal,    not    specifically    devised    or    be- 
queathed, except  his  slaves,  and  the  debts 
due  him  and  perhaps  his  stocks,  should  be 
sold;  and  that  all  the  debts  due  him  should 
be   collected   by   his   executors,   and   the   pro- 
ceeds of  such  sale  and  collection  applied  to 
the  payment  of  the  pecuniary  legacies,  and 
the  surplus  divided  among  the  residuary  leg- 
atees,  and   such    investments   made   as    are 
directed  by  the  will.    He  probably  did  not 
expect    that    any    of    the    stocks    on    hand, 
which    were    susceptible    of    easy    division 
among    the    residuary    legatees,    would    be 
sold  by  his  executors,  but  rather  that  they 
would  be  divided  in  kind.    Though  "having 
confidence  in  their  capacity  and  integrity," 
he  no  doubt  intended  that  they  should  exer- 
cise their  discretion  in  selling  or  not  selling 
any  of  his  stocks  not  specifically  bequeathed 
by  his  will.    He  had  no  difficulty  in  regard 
to  the  currency,  present  or  prospective;  at 
least  not  enough  to  produce  any  change  in 
his  will.    He  knew,  of  course,  that  the  cur- 
rency had  depreciated,  and  was  depreciat- 
ing; but  he  no  doubt  hoped  and  believed, 
as  we  then  all  did,  that  it  would  come  out 
right  in  the  end,  and  perhaps  sooner  than 
we   expected.    At  all   events   he  knew  that 
nearly  all,  if  not  all  of  his  devisees  and 
458    legatees   were  *in   need  of  the  means 
of  subsistence,  and  were  dependent  for 
them  entirely  on  what  they  were  to  derive 
from  him  under  his  will.    It  was  absolutely 
necessary  therefore  that  they  should   have 
money.    The  only  money  then  current  was 
Confederate    money,    and    they   could    only 
obtain  that  in  any  sufficient  quantity  by  the 
sale  of  property  and  collection  of  debts  be- 
longing to  the  testator's  estate.   He  empow- 
ered them  to  make  such  sale  and  collection, 
and  expressly  desired   them  to  sell   all  his 
real  estate,  not  otherwise  specially  disposed 
of,  in  such  manner  and  on   such  terms  as 
they  might  deem  most  advantageous. 

Assuming   the    executors    to    have   acted 
bona  fide  in  doing  what  they  did  (a  question 


said  enough  to  show,  and  hope  I  have  fully 
shown,  that  they  had  ample  power  to  do 
so;  unless  there  be  something  in  one  of  the 
grounds  taken  to  show  that  they  had  not 
power  to  receive  the  money  paid  to  them 
by  Lancaster  and  others  in  extinguishment 
of  the  ground  rent  on  the  Exchange  hotel 
property.  That  ground  is,  that  the  deed  to 
Lancaster  and  others  for  the  reversion  to 
which  that  ground  rent  was  incident  was  ex- 
ecuted only  by  the  executors  Mills  and  How- 
ison, and  not  also  by  the  executor  Robinson; 
and  therefore  the  deed  was  void,  and  the  titk 
to  the  reversion  still  remains  in  the  heirs  of 
Nicholas  Mills,  or  as  part  of  his  estate,  and 
would  so  remain  even  if  the  payment  had  been 
made  in  gold  instead  of  Confederate  money. 
I  will,  therefore,  consider  that  question  at  this 
point,  as  it  is  a  question  of  power  in  regard 
to  this  part  of  the  transaction. 

Beyond  all  question,  the  reversion  to  which 
the  said  rent  was  incident  was,  before  the 
said  rent  was  extingfuished  as  aforesaid 
459  (if  it  was  so  extinguished),  real  ♦estate 
of  Nicholas  Mills,  and  might  have  been 
sold  by  his  executors  under  his  will,  just 
as  his  Leigh  street  property  was  sold;  and 
the  purchaser  would  thereby  have  acquired, 
with  the  reversion  as  incident  thereto,  the 
right  to  the  annual  rent  from  the  time  of 
the  sale.  It  might,  and  no  doubt  wonld 
have  been  contended  in  that  case,  that  the 
executor  Robinson,  having  qualified  before 
that  sale,  would  have  been  a  necessary  par- 
ty to  the  deed  to  the  purchaser.  A  sufficient 
answer  to  such  an  objection  no  doubt  would 
have  been,  that  the  deed  having  been  exe- 
cuted, and  the  purchase  money  received  by 
the  two  acting  executors,  and  the  other  ex- 
ecutor not  having  objected  to  such  acts  of 
his  co-executors,  but,  on  the  contrary,  re- 
ceived one-third  of  the  executors*  commis- 
sion on  the  amount  of  the  purchase  money, 
he  thus  confirmed  what  had  been  done  by 
his  associates  and  gave  it  the  same  effect  in 
a  court  of  equity  which  it  would  have  had 
at  law  if  all  the  executors  had  joined  in  the 
original  transaction. 

But  it  is  unnecessary  in  this  case  to  consid- 
er that  question,  as  there  was  no  such  sale  of 
the  reversion  with  the  rent  as  incident  thereto. 
Instead  of  that,  Lancaster  and  others,  purchas- 
ers and  assignees  of  the  leasehold  estate  in 
the  Exchange  hotel  property,  subject  to  the 
payment  of  the  rent  reserved  in  the  lease, 
and  with  the  right  thereby  secured  to  the 
lessees  or  their  assigns  to  extinguish  the 
rent  by  the  payment  of  a  sum  of  money  in 
gross  sufficient  to  produce  an  amount  of 
annual  interest  equal  to  the  annual  rent 
under  the  lease,  elected  to  extinguish  the 
rent,  and  accordingly  tendered  to  the  exec- 
utors, Mills  and  Howison,  $36,666.66^  cents, 
in  current  money  of  the  Confederate  Slates, 
being  a  sum  sufficient  to  produce,  in  inter- 
est thereon  at  the  rate  of  six  per  centum,  the 
sum  of  $1,600,  the  said  annual  rent; 
460  and  desired  a  deed  ^demising  the  prop- 
erty in  fee  simple  and  releasing  the 
rent  and  rent  charge  aforesaid.  And  ac- 
cordingly  the   said  executors   received  the 


we  will  presently  consider),  I  think  I   have    said  amount  so  tendered,  and  executed  such 
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a    deed.    And    the    executors    invested    the  I 
money  so  received  in  Confederate  eight  per  ! 
cent,  bonds,  for  the  benefit  of  the  legatees  of  j 
their  testator.    No  objection  was  ever  made  | 
to  this  transaction  by  the  third  executor,  or  | 
any    of   the   other   parties   concerned,   until 
after  the  war;  but,  on  the  contrary,  that  ex- 
ecutor in  effect  confirmed   it  by  receiving 
one-third  of  the  commission  on  the  amount 
charged  by  the  executors  in  their  account, 
which  was  made  out  in  the  name  of  all  three 
of   the   executors   and   returned,   confirmed 
and    recorded.     So    that       the    transaction 
stands  on  the  same  footing,  in  a  court  of 
equity,  at  least,  as  if  all  the  executors  had 
concurred  in  it  from  the  beginning. 

But  there  is  another  view  of  this  branch 
of  the  subject  which  seems  to  be  conclusive 
of  it.  The  eflFect  of  the  will  was  to  break  the 
descent  and  devolve  the  title  to  the  land 
upon  the  executors,  instead  of  the  heirs  of 
the  testator.  The  executors  had  not  a  mere 
naked  power  of  sale,  but  a  power  coupled 
with  an  interest,  and  most  important  trusts. 
The  estate  did  not  devolve  on  the  heirs  for 
an  instant,  either  at  law  or  in  equity,  but 
enured  at  once  to  the  executors  for  the  pur- 
poses of  the  will.  Mosby's  adm'r  v.  Mosby*s 
adni'r,  9  Gratt  584.  When,  therefore,  Lancas- 
ter and  others  elected  to  extingfuish  the  rent 
by  the  payment  of  a  gross  sum,  according 
to  the  terms  of  the  lease,  that  gross  sum 
became  the  property  of  the  estate  of  Mr. 
Mills,  and  payable  to  his  executors  like  any 
other  debt  due  to  his  estate,  and  might  have 
been  received  by  any  one  or  more  of  them. 
If  it  be  said  that  all  of  the  executors  must 
join  in  the  deed  of  release  of  the  reversion, 
without  admitting  the  necessity  for 
461  any  such  joinder,  it  is  ♦a  sufficient  an- 
swer to  the  objection  to  say  that  it 
would  not  follow  from  such  admission  that 
all  of  the  executors  must  must  join  in  re- 
ceiving the  money.  It  is  like  the  case  of  an 
executory  contract  for  the  sale  of  real  es- 
tate where  the  vendor  dies  before  the  money 
is  paid  or  the  estate  conveyed.  There  the 
title  to  the  purchase  money  is  in  the  execu- 
tors, while  the  title  to  the  estate  is  in  the 
heirs  of  the  vendor.  Either,  any,  or  all  of 
the  executors  may  receive  the  money,  but 
all  the  heirs  must  convey  the  title.  When 
the  money  is  paid,  a  court  of  equity  will,  of 
course,  if  necessary,  enforce  a  proper  con- 
veyance of  the  legal  title.  In  this  case  the 
legal  title  was  in  the  executors,  instead  of 
the  heirs,  by  reason  of  the  descent  being 
broken.  But,  if  the  same  principle  applies, 
and  all  the  executors  must  join  in  convey- 
ing the  title,  that  does  not  make  it  neces- 
sary that  all  should  join  in  receiving  the 
purchase  money. 

I  think,  therefore,  that  the  payment  of  this 
sum  of  $26,666.66^  cents  to  the  executors 
stands  on  the  same  footing  with  the  pay- 
ment of  any  other  debt  due  to  the  estate  in 
good  money  and  about  the  same  time  paid 
to  the  executors  in  Confederate  money;  and 
that  the  executors  had  power  under  the  will 
to  receive  such  payment  as  well  as  payment 
of  any  other  debt  as  aforesaid;  provided 
that,  in  so  doing,  they  acted  in  good  faith. 


And  now  I  proceed  to  consider  the  other 
question  on  which  the  alleged  liability  of 
the    executors    depends,   viz: 

Secondly,  Did  the  executors,,  in  perform- 
ing the  acts  complained  of  in  this  case,  act 
in  good  faith  and  in  discharge  of  what  they 
believed  to  be  their  duty  as  executors? 

It  was  their  sworn  duty  so  to  act,  as  well 
as  the  condition  of  their  official  bond; 
462    and  they  say  in  their  ♦answers  and  tes- 
tify in  their  evidence  that  they  did  so 
act;  and  they  so  account  for  their  conduct 
in  regard  to  each  of  their  executorial  trans- 
actions complained  of  in  this  case,  as  plain- 
ly to  show,  if  their  account  be  true,  that 
such  conduct  has  been  blameless,  however 
unfortunate,  or  even  unwise,  it  may  in  some 
respects    have    been.    The    presumption    is 
always  against  the  existence  of  fraud,  and 
strong  evidence  is  required  to  prove  it;  and 
testimony   tending   to   show   that   no   such 
fraud  exists  can  be  countervailed  only  by  a 
decided  preponderance  of  evidence  on  the 
other  side.  There  is  no  charge  of  fraud  con- 
tained in  any  of  the  bills  against  the  execu- 
tors.  They  were  not  speculators,  and  made 
no  use,  on  their  own  account  or  for  their 
own  benefit,  of  any  of  the  money  received 
by  them  as  executors,  except  the  compara- 
tively small  portion  of  it  to  which  they  were 
entitled  as  their  commission.    They  applied 
the  money  so  received,  as  soon  thereafter 
as  could  well  be  done,  to  the  payment  of 
legacies  as  far  as  that  could  be  done,  and 
invested  the  surplus  in. eight  per  cent.  Con- 
federate bonds,  so  as  to  make  it  as  productive 
as  possible,  and  as  speedily  as  possible  for  the 
residuary    legatees,   most   of   whom   were   in 
great  need.    Neither  of  them  had  any  motive, 
and  certainly  not  anything  like  an  adequate 
motive,  to  do  wrong  in  the  execution  of  his  du- 
ties as  executor.  The  only  motive  of  that  kind 
which  seems  to  have  been  attributed  to  them 
in  all  these  proceedings  is,  that  they  were  in- 
terested   in    getting    the    largest    possible 
amount    of   commission    on    their    receipts, 
and    were    therefore    interested    in    making 
their  receipts  as  large  as  possible.    A  com- 
mission   of    five    per   cent.,    in    Confederate 
money,  on  •the  amount   received  by   the  ex- 
ecutors, is  a  matter  of  small  value,  taken 
altogether;    but,    divided    among   three    (as 
it  was),  or  even  two  executors,  is  very 
463     insignificant* — far  too  much  so  to  war- 
rant suspicion,  much  less  to  amount  to 
proof  of  fraud  on  the  part  of  the  executors, 
who  were  gentlemen  of  high  character  for 
integrity  as  well  as  capacity,  in  whom  the 
testator  reposed  the  greatest  confidence,  as 
is  plainly  shown  by  his  whole  will.    One  of 
the  executors  is  a  son  and  legatee  of  the 
testator,  as  also  are  his  children  residuary 
legatees;  and  it  is  obvious  that  he  and  they 
would  lose  much  more  by  the  acts  of  the 
executors    which    are    complained    of,    sup- 
posing them  to  result  as  they  did.  than  he 
could  possibly  gain  by  his  share  of  the  com- 
mission.   He  was  also  an  uncle  of  the  other 
residuary  legatees,  and  naturally  desired  to 
benefit  them  as  well  as  his  own  children 
?nd  himself.   As  to  this  executor,  therefore, 
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the  decided  preponderance   of   motive   was 
the  other  way. 

But  it  is  said  that  as  Confederate  money 
after  the  first  of  January  1863  was  greatly 
depreciated  ifi  value  as  compared  with  gold, 
and  continued  more  and  more  to  depreciate 
until  it  came  to  be  of  no  value,  the  execu- 
tors committed  a  devastaznt  in  receiving  in 
that  currency  after  that  day  payment  of 
debts  due  to  their  testator  in  good  money, 
and  are  therefore  liable  without  regard  to 
their  motive. 

Though  Confederate  money  at  the  date 
aforesaid  had  depreciated  in  value  as  com- 
pared with  gold,  it  had  depreciated  very  lit- 
tle, if  at  all,  in  regard  to  most  other  sub- 
jects. Gold  had  ceased  to  be  currency,  and 
for  peculiar  reasons  had  become  an  article 
of  merchandise  of  extraordinary  value  dur- 
ing the  war.  It  is  necessary  therefore  in  as- 
certaining its  real  value  at  any  time  durmg 
that  period  to  compare  it  with  other  ar- 
ticles than  gold,  and  especially  with  ar- 
ticles of  prime  necessity.  Accordingly  this 
court,  in  January  1869,  when  the  contro- 
versy involved  in  this  case  was  first 
464  before  *it,  declined  making  a  decree 
upon  the  merits  of  the  controversy  in 
the  existing  state  of  the  record,  but  remanded 
the  cause  to  the  court  below,  with  directions 
for  ''an  enquiry  by  a  commissioner  to  ascer- 
tain what  was,  on  the  30th  day  of  April  1863, 
the  value  as  compared  with  specie  of  the 
treasury  notes  of  the  United  States,  and  also  of 
the  treasury  notes  of  the  Confederate  States, 
and  to  what  extent  at  that  time  the  treasury 
notes  of  the  Confederate  States  were,  ac- 
cording to  the  common  usages  of  business 
in  Richmcind,  available  for  the  payment  of 
debts  contracted  before  the  war,  and  paya- 
ble in  specie  or  in  current  money  of  the 
United  States,  and  well  secured  on  real  es- 
tate, or  for  the  purchase  of  property  or 
otherwise,  with  leave  to  any  of  the  parties 
to  file  additional  evidence  as  they  might  be 
advised  upon  »ny  matter  involved  in  the 
cause."  Accordingly  after  the  case  went  back 
to  the  court  below,  such  an  inquiry  was  made 
by  commissioner  Hudnall,  and  such  additional 
evidence  was  taken  before  him,  and  he  made 
his  report  thereon,  from  which  it  appeared 
that,  on  the  30th  of  April  1863.  the  value  of 
the  treasury  notes  of  the  United  States,  as 
compared  with  specie,  was  as  one-and-a-half 
to  one,  and  the  value  of  Confederate  States 
treasury  notes,  measured  by  the  same  stand- 
ard, was  as  five-and-a-half  to  one.  In  an- 
swer to  the  next  enquiry,  as  *'to  what  extent 
at  that  time  the  treasury  notes  of  the  Con- 
federate States  were,  according  to  the  com- 
mon usage  of  business  in  Richmond,  avail- 
able in  payment  of  debts  contracted  before 
the  war,  and  payable  in  specie  or  in  current 
money  of  the  United  States,  and  well  se- 
cured on  real  estate,  or  for  the  purchase  of 
property  or  otherwise,"  the  commissioner 
reported  a  considerable  conflict  of  evidence, 
all  of  the  witnesses  perhaps  agreeing  that 
to  some  extent,  and  by  some  persons, 
465  such  *notes  were  received  at  par  at 
that  time  in  payment  of  such  debts, 
but  differing  as  to  such  extent,  and  the  com- 


parative number  of  such  persons — some  of 
the  witnesses  testifying  that  the  practice  was 
general,  and  others  testifying  that  it  was  only 
exceptional.  Among  the  former  were  Wel- 
lington Goddin  and  Lawson  Nunnally.  Wel- 
lington Goddin  was  a  real  estate  auctioneer 
for  many  years  in  Richmond,  and  during  a 
portion  of  the  war  a  banker  and  broker  in 
Richmond.  He  "testified  that  Confederate 
treasury  notes  were  generally  accepted  in 
payments  of  debts  due,  whether  contracted 
before  the  war  or  not;  that  many  citizens 
who  had  debts  due  them,  secured  by  trust 
deeds,  were  willing  to  accept  payment  at 
par  in  Confederate  notes.  A  few  persons  in 
this  city  at  that  time  refused  to  accept  Con- 
federate notes  in  payment  of  debts  contracted 
before  the  war,  but  that  the  number  of  such 
persons  was  so  small  as  to  form  only  an  excep- 
tion to  the  general  number.  That  the  general 
usage  of  business  was  to  receive  Confederate 
notes  in  payment  of  old  debts.  United  States 
notes  were  not  in  circulation.  They  were  worth 
two  to  three  for  one  over  Confederate  notes." 
Lawson  Nunnally  testified  that  he  '^resided 
in  Richmond  since  1840;  before  and  during 
the  war  was  president  of  the  Bank  of  the 
Commonwealth  in  this  city;  as  soon  as  the 
Confederate  government  could  prepare  a 
sufficient  amount  of  treasury  notes  they  be- 
came almost  exclusively  the  circulation  of 
the  state ;  as  early  as  32d  March  1862  the  Vir- 
ginia legislature  passed  an'  act  making  these 
notes  receivable  for  all  public  dues  to  this 
state;  after  this  they  were  used  in  all  current 
transactions,  and  as  bankable  currency  in  this 
city,  none  other  being  in  use  except  Virginia 
treasury  notes,  and  they  only  to  a  limited  ex- 
tent. His  recollection  is,  that  debts 
466  contracted  before  the  *war  were  gen- 
erally settled  in  Confederate  notes,** 
&c.  The  commissioner,  after  stating  a  sum- 
mary of  the  testimony  on  both  sides  of  the 
question,  makes  this  report  upon  it:  "I  think 
therefore  that  I  am  justified  in  reporting  that 
on  the  30th  April  1863  Confederate  notes  were 
available  to  the  extent  of  their  face  value  in 
payment  of  debts  contracted  before  the  war, 
and  payable  in  specie  or  in  current  money  of 
the  United  States,  and  well  secured  on  real  es- 
tate among  merchants  and  banks  and  those 
persons  whose  necessities  prompted  them  to 
receive  such  payments,  but  outside  of  these 
classes  of  persons,  although  it  might  have 
been  occasional,  it  was  not  common  usage 
for  these  notes  to  be  available  for  the  pay- 
ment of  such  debts."  The  executors  ex- 
cepted to  the  conclusions  of  the  commissioner 
in  his  report  as  unwarranted  by  the  evidence: 
Now,  if  we  are  to  judge  of  the  conduct  of 
the  executors  on  the  testimony  of  Goddin  and 
Nunnally,  there  can  be  no  doubt  that  they 
are  not  liable ;  for  they  did  not  more  than  con- 
form to  the  general  usage  in  receiving  the 
debts  in  question  in  Confederate  money.  And 
why  are  we  not  to  judge  of  that  conduct  by 
that  testimony?  y/ho  in  Richmond  would 
have  been  more  likely  or  reasonably  en- 
quired of  on  the  subject  than  these  two  wit- 
nesses? Who  had  better  opportunity  of 
knowing  the  facts  than  they?  Who  could 
have  been  more  safely  relied  on?  Suppose 
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the  executors  had  enquired  of  those  gentle- 
men on  the  subject,  and  concurring  in  their 
view,  had  acted  accordingly,  and  in  good 
faith,  and  in  discharge  of  what  they  be- 
lieved to  be  their  duty  as  executors,  could 
they  have  been  made  liable  for  the  unex- 
pected result  of  their  act,  even  though  oth- 
ers may  have  differed  with  them  as  to  the 

wisdom  of  the  act?  Certainly  not. 
467  ♦But  suppose  we  judge  of  their  con- 
duct on  all  the  testimony  set  forth  in 
the  commissioner's  report,  and  on  his  own 
conclusion  upon  it,  can  we  hold  them  liable, 
supposing  them  to  have  acted  in  good  faith, 
as  we  are  bound  to  presume  they  did,  in  the 
absence  of  any  evidence  to  the  contrary, 
and  as  no  doubt  they  did — I  again  say,  cer- 
tainly not.  For  in  that  view,  they  only  did 
what  all  merchants  and  banks  and  some 
other  persons  in  Richmond  would  have  done. 

In  all  these  cases  in  which  Confederate 
money  was  received  in  payment  of  ante  war  | 
debts,  whether  by  merchants,  banks,  or 
those  executors,  I  take  it  for  granted  that 
the  receivers  confidently  believed  that  Con- 
federate money,  or  the  Confederate  bonds 
in  which  it  might  be  invested,  would  ulti- 
mately be  fully  redeemed  and  satisfied. 
They  had  confidence,  as  all  true  Confeder- 
ates then  had,  in  the  ultimate  triumph  of 
our  cause,  and  payment  of  our  debt. 

To  be  sure,  if  a  person  to  whom  a  well 
secured  debt  was  due  had  no  occasion  for 
the  use  of  the  money,  he  would  not  be  apt 
to  receive  it  voluntarily  in  a  depreciated 
currency  at  par,  but  would  prefer  to  let  it 
stand  until  he  could  obtain  payment  in 
money  that  was  not  depreciated.  If,  however, 
he  had  occasion  for  money,  and  there  was  no 
other  in  circulation  but  depreciated  money,  he 
would  have  to  receive  that  or  none. 

I  have  thus  far  been  considering  this  case 
without  reference  to  the  peculiar  circum- 
stances in  it  tending  to  increase  the  pro- 
priety, if  not  necessity,  of  receiving  payment 
of  the  debts  in  question  in  Confederate  money. 
These  circumstances  are  as  follows: 

1st.   The  executors  were  acting  in  execu 


of  division  among  his  devisees,  he  expressly 
directed  to  be  sold ;  and  therefore  that  proper- 
ty was  sold  by  his  executors.  Mills  and  Howi- 
son,  as  soon  as  could  properly  be  done,  and 
in  less  than  two  months  after  his  death.  His 
stocks  and  railroad  bonds,  not  specifically  dis- 
posed of  by  his  will,  were,  or  seemed  to  be, 
susceptible  of  division  in  kind  among  his  lega- 
tees, and  therefore  none  of  them  were  sold  by 
his  executors.  The  debts  paid  to  the  executors, 
the  receipt  of  which  by  them  in  Confederate 
money  is  complained  of  in  this  case,  could 
not  it  seems  be  divided  in  kind  among  the  leg- 
atees; and  therefore  their  collection  by  the 
executor  was  necessary,  and  was  required 
by  the  will.  The  executors  therefore 
acted  in  obedience  to  the  will  of  their  testator 
in  making  the  collections  complained  of.  It 
was  necessary  to  make  them  for  the  purposes 
of  the  will,  and  they  could  only  be  made  in 
Confederate  money,  which  was  then  the  only 
currency.   The  testator  well  knew  that  fact, 


and  that  the  currency  was  depreciated, 
469    ♦and  continuing  to  depreciate:   and  yet 

he  directed  his  property  to  be  sold,  and 
the  debts  due  him  to  be  collected  immediately, 
instead  of  being  postponed  until  a  change 
might  take  place  in  the  value  of  the  cur- 
rency, which  he  could  and  would  have  di- 
rected in  his  will  if  he  had  so  desired.  To 
further  show,  if  possible,  that  he  really  in- 
tended what  he  expressly  said  in  his  will, 
he  proceeded  after  the  date  of  his  will,  and 
before  his  death,  to  execute  it  in  part  by 
receiving  Confederate  money  in  payment  of 
well  secured  good  money  debts,  and  in  ef- 
fect telling  his  executors,  or  one  of  them, 
his  son,  that  such  was  his  will.  The  executors 
collected  no  debt  of  which  payment  was  not 
tendered  to  them  by  the  debtor.  How  could 
they  have  declined  to  receive  such  payment 
under  the  circumstances?  If  there  had  been 
any  very  material  depreciation  of  the  currency 
between  the  death  of  the  testator  and  the  time 
of  such  payment,  it  might  have  been  ques- 
tionable whether  it  was  not  the  duty  of  the 
pxecutnrs,  notwithstanding  the  direction  of 
the  will,  not  to  receive  such  payment,  upon 
tion  of  the  will  of  a  testator,  who  died  on  the    tne  presumption  that  the  testator  in  making 


12th  of  September,  1862,  in  the  midst  of  the 
war,  when  Confederate  money  was  the  only 

currency,  had  greatly  depreciated 
468     *in  comparison  with  the  value  of  gold, 

and  was  still  depreciating,  who,  by  his 
will,  gave  his  large  estate  to  a  large  num- 
ber of  children  and  grandchildren,  most  of 
wh'^m  appear  at  the  time  of  his  death  to  have 
been  in  need  of  the  means  of  subsistence,  and 
dependent  therefor  on  their  interests  in  his  es- 
tate. He  therefore  plainly  intended,  and 
expressly  or  by  plain  implication  directed 
by  his  will,  that  his  estate  should  be  dis- 
tributed and  disposed  of  in  pursuance  of 
the  same  as  soon  as  possible;  and  for  that 
purpose,  that  the  whole  estate  not  spe- 
cifically devised  and  bequeathed,  except  his 
slaves,  should  be  converted  into  money  by 
sale  of  property,  real  and  personal,  and  col- 
lection of  debts,  so  far  as  might  be  neces- 
sary. His  real  estate,  not  specifically  de- 
vised,   consisting    mainly    of    his    valuable 


his  will  did  not  anticipate  or  contemplate  so 
great  an  increase  of  depreciation.  But  the 
executors  might  well  have  considered  that 
there  was  no  such  increase  of  depreciation 
when  such  payments  were  made  as  to  war- 
rant them  in  refusing  to  receive  such  pay- 
ment; and  if  they  erred  in  their  judgment  in 
that  respect  without  any  mala  fides,  it  was  a 
mere  error  of  judgment,  which  certainly 
would  not  make  them  liable.  Another  of  the 
peculiar  circumstances  aforesaid  is, 

2nd.  The  legislation,  present  and  prospec- 
tive, of  the  stateandof  the  Confederate  States, 
before,  at  and  about  the  time  of  said  pay- 
ment, was  such  as  to  make  it  probable  that 
the  refusal  of  the  executors  to  receive  such 
payments  would  subject  the  estate  of 
470  their  testator  *to  heavy  loss  by  in- 
creased taxation,  and  his  lecratees,  or 
some  of  them,  to  great  inconvenience  by  a 
material  reduction  of  their  income.  These 
acts  of  legislation  are  referred  to  in  the  rec- 


ijeigh  street  property,  not  being  susceptible    ord  and  in  the  briefs  of  counsel,  and  need  not 
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be  noticed  in  detail  here,  as  they  may  be  seen 
by  reference  to  the  acts  themselves.  In  re- 
gard to  the  Morris  bonds,  Dr.  Mills  in  his 
deposition  says:  "Sometime  during  the 
year  1862,  the  period  I  cannot  exactly  re- 
call, but  not  long  before  my  father's  death, 
Mr.  Charles  Y.  Morris  met  me  and  informed 
me  that  he  was  prepared  to  pay  $9,000,  the 
amount  of  the  first  bond  alluded  to.  I  at  that 
time  was  acting  as  the  agent  for  my  father  for 
the  collection  of  his  rents  and  interest,  and 
Mr.  Morris  supposing  that  I  was  authorized 
to  receive  the  money,  proposed  to  pay  it  to 
me  in  Confederate  notes.  I  refused  to  re- 
ceive it,  and  remonstrated  with  him  as  to 
paying  it  in  that  currency.  He  claimed  his 
right  to  pay  it,  ai^d  I  then  told  him  I  had 
no  right  to  receive  it,  but  referred  him  to 
my  father  who  had  the  bond  and  could 
alone  give  him  a  receipt  for  the  payment. 
That  evening  I  saw  my  father,  who  told  me 
that  Mr.  Morris  had  mentioned  to  him  the 
conversation  that  had  passed  between  Mr. 
Morris  and  myself,  and  that  he  (my  father) 
had  allowed  him  to  discharge  the  bond  in 
Confederate  money;  and  he  expressed  sur- 
prise at  my  unwillingness  to  receive  Con- 
federate notes,  and  said  that  he  would  not 
only  receive  them,  but  that  it  was  the  duty 
of  every  good  citizen  to  do  the  same.  With 
regard  to  the  second  bond,  sometime  dur- 
ing the  year  1863,  March  12th,  Mr.  Morris 
called  on  me,  and  stated  his  wish  to  pay  it, 
as  he  had  the  money  then  ready.  I  ex- 
pressed my  astonishment  at  the  proposition, 
and  positively  refused  to  receive  it.  He  then 
declared  his  right  to  do  so,  and  stated 
471  that  if  I  declined  ♦receiving  it,  it  would 
be  reported  to  the  commissioners,  and 
the  debt  taxed  as  if  of  gold  value.  I  still 
refused.  He  afterwards  saw  Mr.  Howison, 
with  whom  I  afterwards  conferred,  when, 
in  view  of  all  the  circumstances  under  the 
laws  then  existing,  and  then  in  course  of 
enactment,  we  considered  it  safest  for  the 
estate  to  receive  the  money."  Another  of 
the  peculiar  circumstances  aforesaid  is, 

3d.  Every  debt  paid  to  the  executors  after 
the  1st  day  of  January  1863,  as  aforesaid, 
was  secured  by  a  lien  on  real  estate  in  the 
city  of  Richmond,  the  destruction  of  which 
real  estate  would  have  endangered  the  loss 
of  such  debt  in  whole  or  in  part;  and  all 
buildings  in  the  city  were,  during  almost  the 
whole  war,  in  danger  of  being  destroyed  by 
fire,  in  the  event  that  the  armies  of  the  enemy, 
which  were  around  the  city,  trying  to  force  an 
entrance  therein,  should  succeed  in  capturing 
it— an  event  which  was  often  apprehended.  It 
was  feared  that  on  the  happening  of  such  an 
event  the  whole  city,  or  the  greater  part  of  it, 
might  be  reduced  to  ashes.  When  at  last  the 
city  did  fall  into  the  hands  of  the  enemy,  after 
its  evacuation  by  our  army,  many  buildings 
were  burned  down  and  much  valuable  prop- 
erty was  destroyed  in  the  city.  The  property 
on  which  the  liens  aforesaid  existed  hap- 
pened to  escape  destruction  on  that  occa- 
sion, but  it  was  a  mere  accident.  Some  of 
the  said  property  was  peculiarly  exposed  to 
such  destruction,  as,  for  example,  the  Ex- 
change  hotel,   which,  it  is   said,   was   near 


being  burned  down,  and  the  wonder  is  that 
it  was  not.  The  state  court-house,  I  be- 
lieve a  fire  proof  building,  standing  by  it- 
self on  the  capitol  square,  was  burned  down 
on  that  occasion,  and  with  it  were  destroyed 
many  valuable  records  and  much  valuable 
property  which  had  been  deposited  thcre- 
472  in  as  a  place  of  the  greatest  ♦safety  in 
the  city.  All  the  bonds,  notes,  stocks  and 
other  valuable  papers  belonging  to  the  es- 
tate of  Nicholas  Mills,  deceased,  which  were 
by  his  executors  put  in  a  tin  box  and  de- 
posited in  a  bank  in  the  city,  were  burned 
up  with  the  bank  on  that  occasion,  not- 
withstanding all  the  efforts  which  were  then 
used  to  save  them.  Certainly  it  was  a  most 
material  circumstance  to  be  weighed  in  de- 
termining whether  it  would  be  proper  to 
receive  payment  in  Confederate  money  of  a 
debt  due  in  good  money,  the  security  of 
which  was  dependent  only  or  chiefly  on  a 
lien  on  a  building  in  the  city  of  Richmond, 
that  it  was  exposed  to  the  danger  aforesaid, 
against  which  no  insurance  could  be  ob- 
tained. The  Confederate  money  so  received 
might  have  been  invested  in  a  Confederate 
bond,  which  would  no  doubt  have  been 
good  in  the  event  of  the  success  of  our 
cause,  which  might  well  have  been  gained, 
though  the  building  subject  to  the  lien,  and 
even  the  whole  city,  had  been  destroyed  by 
the  enemy. 

I  will  now  take  some  further  notice  of 
the  different  instances  in  which  the  executors. 
Mills  and  Howison,  are  charged  with  having, 
since  the  first  of  January  1863,  improperly 
received  in  Confederate  money  payment  of 
debts  due  to  their  testator's  estate  in  good 
money;  and  in  so  doing  I  will  pursue  the 
order  in  which  those  instances  are  before 
stated  in  this  opinion.   They  are, 

1st.  Thomas  Bradford's  bond  for  one 
thousand  dollars,  payable  first  of  January 
1863,  and  paid  to  the  said  executors  on  the 
3d   of  the   month. 

This  payment  was  made  very  recently 
after  the  testator's  death.  Had  it  been  made 
but  four  days  before  it  was  made,  that  is, 
in  1862,  it  would  not  have  been  embraced 
within  the  period  to  which  the  objection  has 

been  limited. 
473  *2nd.  A  bond  of  the  Exchange  hotel 
company  for  ten  thousand  dollars,  paid 
on  the  same  day  out  of  the  proceeds  of  the 
sale  of  the  Exchange  hotel,  made  on  the  24ih 
of  November  1862;  so  that  the  payment  may 
be  considered  as  having  been  made  on  the 
latter  day,  exactly  two  months  after  the  quali- 
fication of  the  executors,  and  is  therefore  not 
within  the  limit  of  the  objection  aforesaid. 
But  the  testator  was  himself  a  very  large 
stockholder  in  the  company  which  owed  this 
bond,  and  had  received  in  Confederate  money 
after  the  date  of  his  will,  and  before  his 
death,  a  large  payment  on  account  of  the 
debt  due  him  by  the  company. 

3d.  T'.?  sum  of  $19,000,  par  value  of  one 
hundred  and  ninety  shares  of  the  stock  of 
said  company,  owned  by  the  testator,  which 
said  sum  of  money  was  paid  to  the  said 
executors  out  of  the  proceeds  of  said  sale. 
The  propriety  of  the  act  of  the  executors, 
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in    receiving  this  payment,  is  too  manifest 
to    require   further  commentary. 

4th.  A  debt  of  $9,268.88,  paid  by  Charles 
Y.  Morris  to  the  said  executors  on  the  12th 
of  March  1863,  being  the  principal  and  in- 
terest of  a  band  due  by  him  to  the  testator. 
Enough  has  already  been  said  in  regard  to 
this   payment. 

5th.  A  debt  of  $1,360,  due  by  note  of  L. 
W.  Glazebrook,  paid  to  said  executors  on 
the  12th  of  March  1863,  and  a  debt  of  $1,330, 
due  by  note  of  same  debtor,  and  paid  to  said 
executor  on  the  l9th  of  April  1864.  The  lat- 
ter is  the  only  debt  of  which  payment  was 
received  by  the  executors  in  Confederate 
money  after  April  1863.  Glazebrook,  it 
seems,  owed  a  large  debt  to  the  testator, 
payable  in  annual  instalments.  Two  of 
them  became  payable  during  the  war,  and 
were  paid  about  the  time  of  their  ma- 
474  tuity  to  the  executors.  *Another 
probably  became  payable  just  before 
the  end  of  the  war,  but  payment  of  that  was 
not  received  by  the  executors.  There  re- 
mained due  by  Glazebrook  to  the  testator 
at  the  end  of  the  war  a  balance  of  $13,030. 

6th.  A  debt  of  $26,666.67,  paid  to  the  said 
executors  on  the  29th  of  April  1863,  by  Lan-» 
caster  and  others,  purchasers  of  the  Ex- 
change hotel  property,  to  extinguish  ground 
rent  reserved  on  a  lease  from  testator  to  said 
hotel  company.  I  think  I  have  already  shown 
that  any  one  or  more  of  the  executors  had 
the  same  power  to  receive  payment  of  this 
debt  as  of  any  other  debt  due  to  their  tes- 
tator's estate,  and  therefore  there  was  at 
least  as  much  propriety  in  receiving  such 
payment  in  Confederate  money  as  in  re- 
ceiving payment  in  such  currency  of  any  other 
debt  which  was  paid  to  them  about  the  same 
time.  There  are  other  circumstances,  however, 
connected  with  this  debt,  which  seem  to 
increase  the  propriety  of  so  receiving  pay- 
ment of  it.  The  testator  must  have  expected 
that  this  ground- rent  would  soon  be  redeemed 
by  the  payment  of  the  gross  sum  aforesaid, 
and  must  have  intended  that  such  payment 
might  be  made  in  Confederate  money,  for  it 
could  be  made  during  the  war  in  no  other 
currency.  If  he  had  supposed  that  the  rent 
charge  of  $1,600  per  annum,  payable  quarterly, 
would  remain  a  perpetual  rent  charge,  he 
would  certainly  have  named  it  in  his  will, 
and  expressly  directed  therein  in  what  man- 
ner and  for  whose  benefit  such  an  important 
subject  should  be  disposed  of.  But  believing 
that  the  lessees  or  their  assigns  would  soon 
avail  themselves  of  the  privilege  of  re- 
deeming it,  by  paying  the  stipulated  sum  in 
g^ross  to  his  executors,  he  saw  no  reason 
for  naming  it  in  his  will  any  more  than  the 
other  debts  which  were  due  to  him.  His 
estate  was  deeply  interested  in  the  Ex- 
475  change  hotel  property.  ♦Besides  the 
perpetual  rent  charge  redeemable  as 
aforesaid,  the  company  owed  him  at  his 
death  a  debt  of  $10,000;  and  he  owned  190 
shares  of  stock,  being,  it  seems,  the  largest 
stockholder  in  the  company.  There  was 
great  difficulty  in  renting  out  the  property, 
and  great  danger  of  its  destruction  in  the 
event  of  the  city's  being  captured  by  the 
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public  enemy.  It  was  therefore  unanimous- 
ly resolved  by  the  company  to  sell  the 
property  at  public  auction,  provided  it  could 
be  sold  without  too  great  a  sacrifice.  Ac- 
cordingly it  was  sold,  at  public  auction  in 
November  1862.  It  was  all  important  to 
Mr.  Mills's  estate  that  the  sale  should  be 
made  to  the  best  possible  advantage;  and  it 
was  proclaimed  at  the  sale  by  the  auction- 
eer who  made  it,  and  in  the  presence  of  the 
executors,  Mills  and  Howison,  who  were 
there,  that  the  purchaser  would  have  a  right, 
under  the  lease,  to  redeem  the  rent  charge 
by  payment  of  the  gross  sum  aforesaid, 
whenever  he  chose  to  do  so.  Accordingly 
Lancaster  and  others  became  the  purchas- 
ers at  the  said  sale,  at  a  price  which  was 
much  higher  than  was  expected  to  be  ob- 
tained for  the  property.  And  the  conse- 
quence was  that  the  executors  received  out 
of  the  proceeds  of  sale,  not  only  the  amount 
of  the  debt  of  $10,000  due  to  their  tes- 
tator's estate  by  the  company,  but  also 
$19,000,  being  the  par  amount  of  his  one 
hundred  -and  ninety  shares  of  stock  in  said 
company,  though  stock  therein  had  been  sold 
as  low  as  twenty-five  dollars  per  share  before 
the  war.  In  April  following  the  sale,  the  pur- 
chasers redeemed  the  rent  charge,  by  tendering 
and  paying  to  the  executors  the  gross  sum 
aforesaid  in  Confederate  money.  It  was  pay- 
able under  the  lease,  bearing  date  the  31st  of 
July  1839,  "in  current  money  of  the  United 
States,"  which,  at  the  time  of  payment, 
476  was  an  unlawful  currency  in  the  ♦Con- 
federate States,  and  was  a  depreciated 
currency  in  the  United  States.  It  appears, 
I  think,  from  what  I  have  already  said,  that 
if  the  debt  had  been  payable  in  constitution- 
al currency,  the  executors  would  have  been 
warranted  under  the  circumstances  in  re- 
ceiving payment  of  it  in  Confederate  money? 
A  fortiori,  were  they  so  warranted,  payable 
as  it  was  "in  current  money  of  the  United 
States." 

The  executors  did  not  conceal  their  action 
in  this  matter  nor  any  other  connected  with 
their  administration  of  the  testator's  estate, 
but  acted  openly,  and  no  doubt  with  the 
knowledge  of  all  the  legatees  who  were  old 
enough  to  have  such  knowledge.  At  least, 
those  legatees  might  easily  have  become 
informed  on  the  subject  if  they  so  desired. 
They  very  promptly  returned  an  inventory 
of  the  estate  and  had  it  recorded;  and  they 
yearly  settled  their  accounts  during  the 
war  before  a  commissioner  in  chancery,  which 
accounts  were  duly  returned  and  filed  for 
exceptions,  and,  being  unexcepted  to,  were  duly 
recorded.  In  these  accounts  all  payments 
made  by  them  were  duly  entered. 

In  regard  to  the  investments  made  by  the 
executors  of  Confederate  money  in  eight 
per  cent.  Confederate  bonds,  if  the  money  was 
properly  received  by  them,  it  was  certainly 
properly  invested.  We  all  yet  well  remember 
that  during  the  earlier  period  of  the  war,  and 
as  late  perhaps  as  the  end  of  the  year  1863,  it 
was  gfenerally,  if  not  universally,  considered 
in  the  Confederate  States  that  the  best  possi- 
ble investment  of  Confederate  money  was  in 
Confederate  eight  per  cent,  bonds,  unless  the 
55 
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money  was  employed  in  the  purchase  of 
cotton  and  tobacco  or  used  otherwise  for 
purposes  of  speculation,  which  could  not  prop- 
erly be  done  with  trust  funds.  By  so  invest- 
ing the  money  in  this  case  as  soon  as  it  could 
be  done  after  it  was  received  (except 
477  so  ♦much  as  could  be  paid  in  discharge 
of  legacies,  which  was  accordingly 
paid),  the  largest  possible  revenue,  payable 
semiannually  and  punctually,  was  obtained 
for  the  legatees.  They  received  Confederate 
money  from  the  executors  without  objec- 
tion; for  they  knew  the  executors  could  get 
no  other  for  them.  And  they  made  no  com- 
plaint of  any  act  of  the  executors,  in  re- 
ceiving such  money  or  otherwise,  until  after 
the  end  of  the  war,  when  the  suits  were 
brought  which  are  the  origin  of  this  con- 
troversy. 

I  am  therefore  of  opinion  that  the  execu- 
tors, in  performing  the  acts  complained  of 
in  this  case,  acted  in  good  faith  and  in  dis- 
charge of  what  they  believed  to  be  their 
duty  as  executors. 

I  have  cited  but  one  authority  in'the  fore- 
going opinion,  and  that  was  upon  a  par- 
ticular question  arising  in  the  case.  I  will  cite 
but  one  other,  which,  I  thing,  is  conclusive  in 
favor  of  the  executors — I  mean  the  case  of 
Myers*  ex'or  v.  Zeielle,  21  Gratt.  733.  This 
court  was  unanimous  in  the  decision  of  that 
case,  and  the  principles  on  which  the  decision 
was  founded  directly  apply  to  this  case.  The 
features  of  the  two  cases  are  very  much  alike, 
and  most  of  what  was  said  by  Judge  Chris- 
tian, in  his  able  opinion  in  that  case,  is  as 
appropriate  to  this  case  as  it  was  to  that,  if 
not  more  so.  I  am  strongly  tempted  to  repeat 
here  a  good  deal  of  what  was  said  there;  but 
my  opinion  is  already  so  long,  that  I  must 
content  myself  with  merely  referring  to  the 
•report,  and  especially  to  pages  750,  752,  754, 
755,  756,  758,  761.  A  good  deal  has  been  said 
about  the  unlimited  powers  of  the  agents  in 
that  case,  xiut  certainly  the  executors  had  the 
amplest  powers  to  do  what  they  did  in  this 
case,  and  there  can  therefore  be  no  differ- 
ence between  the  two  cases  in  that  respect. 
When  powers  are  ample  to  do  a  cer- 
478  tain  act,  there  can  *be  no  increase  of 
such  powers  to  do  that  act.  The  only 
difference  between  the  two  cases  in  that  re- 
spect seems  to  be  that  in  this  the  execu- 
tors were  in  effect  expressly  directed  to  do 
the  acts  complained  of,  whereas  in  that  the 
agents  had  a  discretion  to  do  or  not  to  do 
them.  The  agents  and  executors  both  were 
invested  with  trusts  which  they  had  no 
right  to  break;  and  they  were  both  liable, 
and  equally  so,  for  any  losses  arising  to 
others  from  such  breaches  of  trust. 

Being  of  opinion  that  the  executors  were 
not  guilty  of  any  breach  of  trust  in  this 
case,  it  follows,  as  a  matter  of  course,  that 
none  of  those  who  dealt  with  them,  whether 
as  purchasers  or  debtors,  can  be  liable  for 
participating   in   any  such   breach   of  trust. 

At  the  suggestion  of  my  brother  Burks. 
made  since  the  foregoing  was  written,  I  will 
cite  one  other  authority,  which  I  also  think 
is  conclusive  in  favor  of  the  executors — I 
mean  the  case  of  Staples  &  als.,  v.  Staples  & 


als.,  24  Gratt.  225,  decided  in  1874,  after  the 
case  of  Myers'  ex'or  v.  Zetelle,  which  was  de- 
cided in  1872.  The  court  was  unanimous  in 
that  case  also,  at  least  so  far  as  it  is  appli- 
cable to  this — ^JuDGE  Staples,  who  was  re- 
lated to  some  of  the  parties,  not  sitting  in  the 
case.  The  features  of  that  case  and  this 
are  very  much  alike,  and  the  principles  on 
which  the  decision  in  that  case  was  founded 
directly  apply  to  this.  Much  of  what  was 
said  by  the  court  in  that  case,  is  at  least  as 
applicable  to  this  case  as  to  that,  and  would 
be  repeated  here  but  for  the  reason  before 
stated.  I  therefore  content  myself  with 
referring  to  the  report  of  the  case,  and  es- 
pecially to  pages  232,  236,  248  and   249. 

It  may  be  proper  also  to  notice  briefly 
some  recent  decisions  of  this  court,  which 
were   referred   to   in   the  argument   of  this 
case,  as  modifying,  to  some  extent,  the  doc- 
trine of  the  two  cases  just  referred  to, 

479  and  *tending  to  show  that  it  is  inap- 
plicable to  this  case.  They  are  Camp- 
bell's ex'ors  V.  Campbell's  ex^or,  22  Gratt  W9; 
Moss  &c.  V.  Moorman's  adm'r  &c.y  24  Id  97; 
JVillmms'  adm'rs  v.  Shinker  &  wife,  25  Id. 
507;   and  Hannah's  adm'r  v.   Boyd,  &c..  Id. 

'692,  decided  in  1872,  1873,  1874  and  1875,  all 
of  them  having  been  decided  after  the  case  of 
Myers'  ex'or  v.  Zetelle,  and  two  of  them  after 
the  case  of  Staples  &  als.  v.  Staples  &  aU.; 
but  all  six  of  these  cases  having  been  decided 
by  this  court  within  a  period  of  less  than 
three  years.  In  neither  of  them  is  any  ques- 
tion raised  as  to  the  authority  of  any  of  the 
rest ;  and  it  cannot  be  supposed  that  the  court 
intended  in  any  one  of  them  to  change  or 
modify  the  doctrine  of  any  of  those  which 
preceded  it,  and  still  less  the  doctrine  of 
either  of  the  two  cases  of  Myers'  ex'or  t. 
Zetelle,  and  Staples  &  als.  v.  Staples  &  als., 
which  had  so  recently  been  fully  and  ably 
argued  by  counsel,  and  maturely  considered 
by  the  court,  and  concurred  in  by  all  ihe 
judges  present  at  the  decision  of  those  two 
cases  respectively.  These  cases  are,  I  think, 
all  consistent  with  each  other,  althcugh 
there  may  be  in  some  of  them  expressions 
which,  taken  from  the  context,  may  appear 
to  be  inconsistent  with  other  expressions  to 
be  found  in  other  cases. 

In  Campbell's  ex'ors  v.  CampbelFs  t^or, 
the  executors  of  J.  B.  CampbeM  called  in  a 
debt  due  in  good  money  to  their  testator's 
estate  and  perfectly  secure,  for  the  purpose 
of  investing  the  amount  in  Confederate 
bonds.  Confederate  money  being  then  at  a 
great  depreciation.  And  their  motive  for 
making  the  change  of  investment  was  the 
gain  which  they  and  their  brothers,  who 
owed  the  debt,  would  thereby  realize.  This 
court  hetd  that  "it  was  a  devastavit  to  call 
111  that  debt  or  any  part  of  it  for  the  purpose 
of  making  an  investment  in  Confederate 
bonds.    The  investment  act  contained  an 

480  express  ^proviso  that  nothinj;  therein 
contained  should  authorize  a  ^dnciary 

to  change  the  character  of  an  existing  in- 
vestment." 

In  Moss  &  wife  v.  Moorman's  adtH^f  arc-, 
it  was  held  that  "a  personal  representative  is 
not  warranted  in  receiving  a  specie  debt  doc 
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to  the  decedents*  estate  in  a  greatly  depreci- 
ated currency — depreciated  to  the  extent  to 
which  it  was  depreciated  when  the  money 
was  received  by  the  representative  in  this 
case — unless  there  be  something  in  the  con- 
dition of  the  debt,  or  in  the  state  of  the  de- 
mands of  creditors  or  legatees  of  the  estate, 
or  otherwise,  which  makes  it  to  the  inter- 
est of  the  estate  that  the  debt  should  be  so 
received."  "In  this  case,"  said  judge  who 
delivered  the  opinion  in  the  case,  in  which 
two  of  his  brethren  concurred,  and  in  the 
results  of  which  all  the  judges  concurred, 
"it  is  not  pretended  that  the  debtor  was  not 
perfectly  solvent  and  likely  to  continue  so  at 
the  time  his  debt  was  received  by  the  ad- 
ministrator of  the  creditor;  nor  that  the 
collection  of  the  debt  was  required  for  the 
purpose  of  being  paid  to  creditors  or  leg- 
atees of  the  deceased.  The  money  was  not 
in  fact  paid  to  creditors  or  legatees  after  it 
was  received  by  the  administrator,  but  was 
either  used  by  him  for  his  own  purposes  or 
remained  in  his  hands  until  after  Uie  war;  on 
which  subject  there  ^eems  to  be  no  evidence 
in  the  record.  Where,  then,  was  the  necessity 
or  propriety  of  receiving  it  in  a  depreciated 
currency— depreciated,  it  is  said,  to  the  extent 
of  eight  and  a  half  to  one  as  compared  with 
gold?  How  was  the  estate  benefited  there- 
by?" Surely  it  cannot  be  necessary  to  say 
anything  more  than  what  is  said  in  the  con- 
text before  stated,  to  show  that  it  is  not 
at  all  inconsistent  with  either  of  the  two 
cases  referred  to  and  relied  on  as  governing 

the  case  under  consideration.  A  pru- 
481     dent  '''man,  in  the  management  of  his 

own  affairs,  would  not,  with  a  view  to 
his  own  wordly  interest,  have  received  pay- 
ment of  a  debt  due  to  himself  in  good 
money,  and  well  secured  in  a  currency  de- 
preciated to  the  extent  of  eight-and-a-half  to 
one  as  compared  with  gold,  unless  he  had 
some  very  good  reason  for  doing  so,  such  as 
the  payment  of  a  specie  debt,  the  supply  of  his 
necessary  wants,  the  purposes  of  speculation, 
&c.  A  personal  representative,  therefore, 
ought  not  to  receive  payment  of  a  well  se- 
cured debt,  due  to  a  decedent's  estate  in  such 
a  depreciated  currency,  in  the  absence  of  some 
g^ood  reason  making  it  his  duty  to  do  so.  In 
the  absence  of  such  a  reason,  the  debt,  being 
perfectly  secure,  ought  to  be  permitted  by 
the  personal  representative  to  remain  as  it  is, 
and  not  be  collected  in  a  depreciated  cur- 
rency merely  for  the  purpose  of  changing 
the  investment,  however  secure  the  new  in- 
vestment may  be  considered  ultimately  to 
be.  If  he  should  make  such  a  collection 
and  reinvestment,  and  the  new  investment 
should  turn  out  to  be  worthless,  it  would 
be  reasonable  to  hold  him  liable  as  for  a 
devastavit.  In  the  case  of  Moss  &c.  v.  Moor- 
man's adm'r  &c.,  there  was  not  even  a  re- 
investment in  a  Confederate  bond  or  other- 
wise. 

In  Williams*  adm'rs  v.  Skinker  &  wife,  Wil- 
liams, the  executor  of  Hite,  received  pay- 
ment in  depreciated  Confederate  money  of 
a  well-secured  specie  debt,  well  knowing  at 
the  time  that  he  had  no  authority  to  receive 
such  payment,  except  with  the  consent  of 


the  legatees,  to  whom  it  belonged,  one  of 
whom  did  not  consent,  and  against  whose 
claim  the  executor  received  from  another 
party  such  indemnity  in  Confederate  money 
as  was  deemed  to  be  sufficient.  The  ex- 
ecutor was  held  to  be  liable  to  the  non- 
consenting  legatee  after  the  war  for  her 
portion  of  the  debt  in  good  money.  Surely 
it  cannot  be  necessary  to  say  anything 

482  *more  to  show  the  consistency  of  that 
case  with  the  other  cases  before  referred 

to.  But  I  will  quote  here  a  remark  contained 
in  the  opinion  of  Judge  Christian  in  that  case, 
in  which  a  majority  of  the  judges  con- 
curred, which  remark  is  certainly  very  just, 
and  is  stated  by  the  reporter  in  his  syllabus 
of  the  case  as  one  of  the  points  therein  de- 
cided; that  "it  is  difficult  to  lay  down  any 
general  rules  applicable  to  all  cases  which 
arise  out  of  dealings  by  executors  during 
the  war.  Each  case  must  depend  upon  its 
facts  and  the  circumstances  at  the  time  sur- 
rounding the   executor." 

In  Hannah's  adm'r  v.  Boyd  &  wife  &c., 
the  same  remarks  apply  as  were  made  in 
reference  to  Moss  &c,  v.  Moorman's  adm'r 
&c. 

And  if  there  be  any  other  decision  of  this 
court  which  may  seem  at  first  glance  to  be 
inconsistent  with  the  cases  of  Myers'  ex'or 
V.  Zetelle,  and  Staples  &c.  v.  Staples  Src, 
the  apparent  inconsistency  will  doubtless 
disappear  on  looking  to  the  context. 

I  base  my  opinion  in  this  case  "upon  its 
facts  and  the  circumstances  at  the  time 
surrounding  the  executors."  according  to 
the  rule  laid  down  in  Williams'  adm'rs  v. 
Skinker  &  wife.  Those  facts  and  circum- 
stances have  already  be*en  fully  detailed.  The 
executors  acted  under  a  will,  made  in  the 
midst  of  the  war,  when  Confederate  money 
was  almost  the  only  currency.  It  conferred 
on  them  the  greatest  powers,  and  clothed 
them  with  very  many  important  trusts.  It 
empowered  and  directed  them  expressly,  or 
by  plain  implication,  to  sell  all  his  estate, 
r^nl  and  personal,  except  slaves,  and  spe- 
cific devises,  and  bequests,  and  to  collect 
all  his  debts,  so  as  to  have  all  his  estate, 
except  as  aforesaid,  in  their  hands,  in  the 
form  of  money  or  "funds,"  to  be  applied 
as  soon  as  possible  to  the  payment  of  his 
debts,    and    the    many    legacies    given 

483  by    the    *will   to   his    large    family   of 
children    and    grandchildren,    most    or 

many  of  whom  seem  to  have  been  depend- 
ent on  their  interest  in  his  estate  for  their 
means  of  subsistence.  He  lived  nearly  a  year 
after  the  date  of  his  will,  and  made  no  alter- 
ation in  it.  On  the  contrary,  he  continued  un- 
til his  death  to  receive  payment  of  specie 
debts  due  him,  and  well  secured  by  liens  on 
real  estate,  in  Confederate  money,  though 
greatly  depreciated  as  compared  with  gold, 
and  to  invest  the  money  so  received  in  Con- 
federate bonds,  plainly  signifying  to  his  ex- 
ecutors that  he  wished  them  to  pursue  the 
same  course  in  the  administration  of  his  es- 
tate after  his  death.  He  thus  received  in  1862 
the  whole  amount  of  the  debt  due  him  from 
Lewis  Hyman,  $7,500;  one-half  of  the  debt  due 
him  from  Charles  Y.  Morris,  $9,000 ;  $1,000  of 
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the  debt  due  him  from  Thomas  Bradford,  all 
mentioned  in  the  fourth  clause  of  his  will, 
which  provides  for  the  payment  of  the  legacy 
thereby  given  to  his  daughter,  Mrs.  Robinson. 
Thus  showing  that  he  intended  that  his  ex- 
ecutors should  collect  the  debts  mentioned 


484,  485,  486 

materials  to  enable  the  court  to  make  a 
proper  decision  upon  the  questions  in  con- 
troversy. The  court  is  therefore  of  opinion, 
that  the  said  circuit  court,  instead  of  pro- 
ceeding to  make  a  decree  upon  the  merits 
of  the  controversy  in  the  existing  state  of 


in  that  clause,  or  such  of  them  as  might  |  the  record,  should  have  directed  an  en- 
remain  uncollected  by  him  at  his  death.  ;  quiry  by  a  commissioner  to  ascertain  wh?.t 
Under  these  circumstances  the  testator  died, '  was,  on  the  I3th  day  of  April  1863,  the  val- 
and  his  executors  qualified  as  such,  and  |  ue,  as  compared  with  specie,  of  the  treas- 
proceeded  diligently  to  execute  his  will  ac-  '  ury  notes  of  the  United  States    and  also  the 


cording  to  its  plain  directions,  making  sales 
of  his  property  and  collections  of  his  debts 
in  the  only  currency  in  which  they  could 
possibly  be  made,  and  making  them  under 
the  peculiar  circumstances  which  have  al- 
ready been  fully  recounted.  But  I  have 
said  enough  in  the  case,  and  therefore  will 
say  no  more  than  to  conclude  that,  upon 
the  whole,  I  am  for  affirming  the  decree  ap- 
pealed from;  and  I  entirely  concur  in  the 
able  opinion  of  the  learned  chancellor  who 

pronounced  that  decree. 
484        *Christian,  J.   The  magnitude  of  the 

interests  involved,  and  the  interesting 
and  difficult  legal  questions  growing  out  of 
it,  render  this  one  of  the  most  important 
cases  that  has  yet  been  submitted  to  the 
decision  of  this  court. 

The  oral  argument  occupied  two  weeks, 
while  the  printed  notes  of  counsel  cover 
nearly  five  hundred  pages.  The  record  is 
proportionately  voluminous.  The  case  has 
been  argued  by  a  number  af  able  and  dis- 
tinguished   counsel,    who       have    exhibited 


treasury  notes  of  the  Confederate  States,  and 
to  what  extent,  at  that  time,  the  treasury 
notes  of  the  Confederate  States  were,  ac- 
cording to  the  common  usages  of  business 
in  Richmond,  available  for  the  payment  cf 
debts  contracted  before  the  war  and  pay- 
able in  specie  or  current  money  of  the 
United  States  and  well  secured  on  real  es- 
tate, or  for  the  purchase  of  property,  or 
otherwise,  with  leave  to  any  of  the  parties 
to  file  additional  evidence  as  they  may  be 
advised  upon  any  matter  involved  in  the 
cause."  And  the  cause  was  remanded  to  the 
circuit  court  for  further  proceeding  to  be 
had  therein  in  accordance  with  this  decree. 

After  the  causes  were  remanded  to  the 
circuit  court,  the  plaintiff  in  the  suit  of 
Corbin  v.  Mills'  ex'ors  &  als.  filed  an  amended 
and  supplemental  bill,  alleging  his  objections 
to  the  settled  accounts  of  the  executors. 

The  bill  charges  the  executors  with  an 
improper  and  illegal  administration  of  the 
estate  of  their  testator  and  a  violation  of 
their  duties  as  executors  and  trustees  under 


their  accustomed  zeal,  ability  and  learning  |  the  will.    The  particular  specifications  may 
in    maintaining   the    interests    of    their    re-  I  be  best  stated  as  follows: 


spective  clients. 

These  considerations  have  united  to  in- 
duce the  court  to  give  to  this  important 
case  the  most  deliberate  and  careful  inves- 
tigation, and  constitute  my  apology  for  the 
unusual  length  of  this  opinion. 

This  case  is  for  the  second  time  before 
this  court.  It  is  the  sequel  of  the  cases  of 
Corbin  &  als,  v.  MilW  ex'ors  &  als.,  Robinson 
V.  Mills'  ex'ors  &  als.,  and  Lancaster  &  als.  v. 
Corbin  &  als.,  reported  in  19  Gratt.  438. 

In  the  third  named  cause  this  court  made 
the  following  decree :  "The  court  is  further  of 
opinion,  that,  while  the  court  will  take  ju- 
dicial notice  of  the  fact  that  on  the  13th  day 
of  April  1863,  the  date  of  the  transaction  which 
is  the  subject  of  controversy  in  this  cause, 
the  treasury  notes  of  the  United  States,  and  also 
the  treasury  notes  of  the  Confederate  States, 
were  greatly  depreciated  in  value  as  com- 
pared with  specie,  it  is  not  competent  for 
the  court  to  take  judicial  notice  of  the  rate 
of  depreciation  of  either  currency  at  any 
particular  time,  nor  of  the  extent  to  which 
at  any  particular  time  the  treasury  notes  pf 
the  ConfedertiTc  States  were  available,  ac- 
cording to  the  common  usages  of  busines.s 
for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie  or  in 
485  current  money  of  *the  United  States, 
or  for  the  purchase  of  property,  or 
otherwise.  The  court  is  further  of  opinion, 
that  inasmuch  as  the  record  in  this  cause 
contains  no  evidence  upon  these  points  or 
either  of  them,  it  does  not  contain  sufficient 


1.  That  the  two  executors  had  no 
486  authority  to  sell  ♦the  Leigh  street 
property  for  Confederate  States  treas- 
ury notes,  without  the  consent  of  the  bene- 
ficiaries under  the  will  and  the  concurrence 
of  the  third  executor;  and  that  the  deed  of 
the  two  executors  transferred  no  title  to  the 
grantees;  and  that  the  same  were  and  arc 
illegal  and  void. 

2.  That  the  will  of  Nicholas  Mills  did  not 
confer  upon  his  executors  authority  to  in- 
vest residuary  estate  given  by  the  four- 
teenth clause  to  the  grandchildren  of  the 
testator,  nor  to  make  any  investment  what- 
ever, except  under  the  fourth,  tenth,  elev- 
enth, twelfth  and  thirteenth  clauses  of  the 
will;  and  that  the  legacies  bequeathed  by 
the  thirteenth  clause  should  have  been  paid 
to  each  of  the  grandchildren  named  therein 
as  were  of  age. 

3.  That  the  executors  had  no  authority  to 
collect  in  Confederate  States  treasury  notes, 
especially  at  their  nominal  value,  well  se- 
cured debts  due  in  specie  or  its  equivalent 
and  in  this  connection  the  debt  of  Bradford, 
Morriss,  the  Midlothian  coal  mining  com- 
pany, the  Exchange  hotel  company.  Glaze- 
brook,  and  the  stock  of  the  Exchange  hotel 
company,  are  enumerated;  and  the  b^H 
charges  that  these  payments,  made  in  this 
currency  so  greatly  depreciated,  did  not  dis- 
charge the  debtors. 

4.  That  the  authority  given  to  the  execu- 
tors by  the  eighteenth  clause  of  the  will  to 
change  investments,  did  not  apply  to  the  rc- 
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siduary  legatees,  and  is  not  binding  upon 
them,  but  was  only  applicable  to  investments 
made  under  the  fourth,  tenth,  eleventh, 
twelfth  and  thirteenth  clauses  of  the  will. 

5.   That  the  executors  had  no  authority  to  ! 
invest  in  Confederate  States  bonds,  because  j 
they  were  hazardous   and  unsafe,  and  the 
will  required  the  investments  it  did  author- 
ize to  be  safe  investments. 

487  *6.    Reference  is  made  in  said  sup- 
plemental bill  to  the  pending  suit  of 

Corbin  v.  Lancaster,  as  exhibiting  the  grounds 
of  objection  to  the  sale  of  the  Exchange 
hotel  ground  rent. 

This  bill  was  answered  by  the  executors 
Howison  and  Mills,  who  controverted  and 
put  in  issue  all  the  materiM  allegations  of 
the  bill. 

Much  evidence  was  taken  upon  the  points 
of  enquiry  directed  by  this  court  by  its  de- 
cree of  the  13th  day  of  March  1869;  volum- 
inous reports  and  accounts  were  returned  by 
the  commissioner  of  the  court;  and  on  the 
4th  day  of  March  1872  the  chancery  court  of 
the  city  of  Richmond  pronounced  its  decree, 
by  which  it  declared,  and  so  adjudged,  or- 
dered and  decreed :  First,  "that  the  sale  of  the 
real  estate  in  the  bill  mentioned,  made  by 
the  two  executors,  Robert  R.  Howison  and 
Charles  S.  Mills,  was  valid,  and  that  their 
deeds  conveyed  a  good  title  to  the  purchas- 
ers thereof;  and  that  the  third  executor 
after  his  qualification  in  effect  ratified  the 
same;  nor  was  the  consent  of  the  benefi- 
ciaries under  the  will  necessary  to  author- 
ize said  executors  to  sell  said  real  estate." 

Second.  That  the  executors  were  author- 
ized under  the  will  to  invest  the  residuary 
estate  given  by  the  fourteenth  clause  there- 
of, and  that  the  investments  so  made  by 
them  were  legal  and  valid. 

Third.  That  the  said  executors  were  au- 
thorized by  the  will  to  collect  the  debts  due 
from  Messrs.  Morriss,  BTadford,  Glaze- 
brook,  and  the  Midlothian  mining  company, 
and  from  all  others  who  were  debtors  to 
their  testator,  and  that  their  collection  of 
said  debts  in  Confederate  money  was  valid, 
and  fully  discharged  the  debtors. 

Fourth,  That  the  sale  of  the  Exchange 
hotel  stock  was  made  in  consequence 

488  of  the  dissolution  of  the  *company  by 
the  action  of  a  majority  of  the  stock- 
holders, and  that  the  executors  were  right 
in  receiving  the  share  of  the  proceeds  of 
such  sale  belonging  to  the  estate  of  their 
testator  in  Confederate  money. 

Fifth.  Ihat  the  rent  charge  on  the  Ex- 
change hotel  property  was,  in  substance,  a 
mortgage,  by  which  the  sum  of  $26,666.60, 
with  six  per  cent,  interest,  was  secured,  and 
being  so,  stands  upon  the  same  footing  as 
the  other  debts  due  to  the  testator,  and  the 
executors  were  authorized  to  collect  it,  and 
the  collection  of  the  same  in  Confederate 
money  was  valid,  and  discharged  the  debt- 
or- and  that  the  deed  of  the  executors,  re- 
leasing the  lien  on  said  property,  was  a 
valid  and  legal  discharge  of  the  same,  and 
that  they  are  not  liable  for  any  Iofs  that 
has  subsequently  occurred  in  consequence 
of  such  collection  and  release. 
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Sixth.  That  investments  made  by  said 
executors,  in  Confederate  States  bonds, 
were  legal  and  valid,  and  that  said  execu- 
tors are  not  liable  for  any  loss  sustained  by 
reason  of  such  investments. 

From  this  decree  an  appeal  was  allov/ed 


by  one  of  the  judges  of  this  court. 

The  first  question  we  have  to  determine 
is  as  to  the  validity  of  the  sale  made  by  the 
executors,  of  what  is  known  in  the  record 
as  the  Leigh  street  property.  This  sale  is 
objected  to,  and  its  validity  assailed  upon 
two  grounds — first,  that  three  executors  hav- 
ing been  appointed  by  the  testator  to  exe- 
cute the  trusts  of  his  will,  the  sale  and  deed 
made  and  executed  by  two,  in  the  absence  of 
the  third,  was  a  void  act,  and  conferred  no 
title  on  the  purchaser.  Second,  that  if  the 
two  acting  executors  had  the  authority  to 
sell  and  convey  this  valuable  real  estate  in 
the  absence  of  the  third  (who  had  not  then 
qualified,  and  who  did  not  unite  in  the 
deed),  still  they  had   no  authority  to 

489  sell  the  same  *for  Confederate  curren- 
cy^ and  consequently  both  the  acting 

executors  and  the  purchasers  are  liable  to 
the  legatees  for  the  full  value  of  the  said 
real  estate  in  a  sound  currency. 

These  propositions  will  now  be  considered 
in  the  order  in  which  they  are  stated  above. 

Nicholas  Mills,  the  testator,  died  on  the  13th 
September  1863.  He  left  a  will,  which  had 
been  duly  executed  on  the  17th  day  of  Oc- 
tober 1861.  He  appointed  as  his  executors 
his  son,  Charles  S.  Mills,  his  grandsrn, 
Thomas  Verney  Robinson,  and  Robert  R. 
Howison,  an  attorney  of  the  city  of  Rich- 
mond, who  had  been  for  many  years  the 
counsel  of  the  testator.  On  the  24th  Sep- 
tember 1862  the  will  was  admitted  to  pro- 
bate, and  Charles  ?S.  Mills  and  Robert  R. 
Howison,  two  of  the  executors  named, 
qualified  as  such,  and  liberty  was  reserved 
to  Thomas  Verney  Robinson,  the  other  ex- 
ecutor, to  join  in  the  probate  if  he  thought 
fit.  He  qualified  on  the  15th  December 
1862.  At  the  time  the  will  was  offered  and 
admitted  to  probate,  on  the  motion  of  Mills 
and  Howison,  Robinson  was  a  soldier  in  the 
army  of  Northern  Virginia.  An  effort  was 
made  to  get  a  furlough  for  him,  in  order  that 
he  might  be  present  when  the  will  was  of- 
fered for  nrobate  and  Qualified  with  the  other 
two  executors.  This  effort  failed,  and  it  was 
at  least  uncertain  and  the  time  indefinite  when 
he  could  qualify  as  one  of  the  executors. 

The  testator,  by  the  fourteenth  clause 
of  his  will,  made  the  following  direction: 
"All  the  real  estate  which  I  may  leave  at 
my  death,  not  otherwise  specially  disposed 
of,  I  desire  my  executors  shall  sell  in  such 
manner  and  on  such  terms  as  they  may 
deem  most  advantageous." 

On  the  28th   October  1862,  the  two 

490  executors  who  *had  qualified,  Mills  and 
Howison,    made     sale    of    the    Leigh 

street  property  for  the  sum  of  $128,236.30, 
in  Confederate  money,  and  executed  deeds  to 
the  purchasers.  The  third  named  executor, 
Robinson,  was  not  present  at  this  sale,  and 
did  not  unite  in  the  deed,  he  not  having  qual- 
ified as  executor  when  the  sale  was  made.    It 
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is  earnestly  insisted  by  the  counsel  for  the 
appellants,  that  the  deeds  of  the  two  execu- 
tors conferred  no  title  on  the  purchasers,  but 
that  in  order  to  make  a  complete  title  in  the 
purchasers,  all  the  executors  named  in  the 
will  should  unite  in  the  sale  and  join  in 
the  conveyance.  This  was  undoubtedly  the 
rule  of  the  common  law.  That  rule  was 
modified  by  the  statute  of.  21st  Henry  viii, 
chapter  4,  which  provided,  that  "where 
lands  are   willed   to  be   sold  by  executors 


executor  then  attached  only  to  the  estate  of  his 
testator  not  then  disposed  of,  and  his  securities 
on  his  official  bond  could  be  held  only  re- 
sponsible for  the  assets,  real  and  personal, 

which  came  into  the  hands  of  the  cx- 
492    ecutors  after  his  qualification.   *lVhen  he 

qualified  as  executor,  the  Leigh  street 
property  was  no  longer  a  part  of  his  tes- 
tator's estate.  It  had  been  sold  by  his  co- 
executors  who  had  qualified  before  him, 
and  his  only  responsibility  was  for  the  ap- 


and  part  of  them  refuse  to  be  executors,  I  plication  of  the  proceeds  of  the  sale.  The 
and  to  accept  the  administration  of  the  will,  [  law  in  express  terms,  vested  all  authority 
all  sales  by  the  executors,  that  accept  such  i  and  power  to  sell  the  real  estate  directed  to 


administration,  shall  be  as  valid  as  if  all 
the  executors  joined." 

The  statute  of  Henry  the  viii,  which  was 
in  force  in  Virginia  at  the  time  of  the  revo- 
lution, required  a  refusal  to  act  by  the  person 
nominated.  In  1785  the  law  was  so  changed 
by  act  of  assembly  as  to  authorize  such 
as  should  "undertake  the  execution  of  the 
wiir  to  sell  and  convey.  The  statute  was 
re-enacted  in  1792,  with  this  additional  pro- 
vision :  "But  if  none  of  the  executors  named 
in  the  will  shall  qualify,  or  after  they  have 
qualified  shall  die  before  the  sale  and  con- 
veyance of  such  lands,  then,  in  these  cases, 
the  sale  and  conveyance  thereof  shall  be 
made  by  such  person  or  persons  to  whom 
administration  of  the  testator's  estate,  with 
the  will  annexed,  shall  be  granted."  1  Rev. 
Cnde  1819,  p.  388,  §  52. 

The  object  of  these  amendments  was 
plainly  to  extend  the  policy  of  the 
401  statute  of  Henry  the  viii,  which  ♦re- 
quired a  refusal  of  one  of  the  executors 
to  qualify  before  the  others  could  act,  and 
to  confer  the  power  to  sell  upon  those  who 
qualify.  See  Mosby's  adm'r  &  als.  v.  Mosby's 
adm'r.  Opinion  of  JuDGE  MoNCURE,  9  Gratt. 
584.  598. 

The  provisions  of  our  Code,  which  consti- 
tuted the  statute  law  of  this  state,  when  the 
executors  made  the  sale,  the  validity  of 
which  is  impeached,  is  found  in  the  first 
section  of  chapter  130,  Code  1860,  and  sec- 
tion 1,  chapter  131,  and  are  as  follows: 

"A  person  appointed  by  a  will  executor 
thereof,  shall  not  have  the  powers  of  exec- 
utor until  he  qualifies  as  such  by  taking  an 
oath,  and  giving  bond  in  the  court  in  which 
the  will  or  an  authenticated  copy  thereof  is 
admitted  to  record,  except  that  he  may  pro- 
vide for  the  burial  of  the  testator,  pay  rea- 
sonable funeral  expenses,  and  preserve  the 
estate  from  waste."    Ch.  130,  §  1,  Code  1860. 

••Real  estate  devised  to  be  sold,  shall,  if 
no  other  person  other  than  the  executors 
be  appointed  for  the  purpose,  be  sold  and 
conveyed  *  *  *  *  by  the  executors 
ivho  qualify  and  the  survivors  of  them." 

In  this  case  the  sale  was  made  by  the  two 
executors  who  had  qualified.  Robinson  did 
not  qualify  until  after  the  sale  was  made  and 
the  deeds  executed  to  the  purchasers.  When 
h*^  qualified,  he  was  invested  with  all  the 
rights  and  powers  of  an  executor  in  and  upon 
the  estate  of  Nicholas  Mills.  But  at  the  time 
of  his  qualification,  the  real  estate  (the  Leigh 
street  property)  had  been  sold  by  the  execu- 
tors who  had  qualified.    Robinson's  powers  as 
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be  sold  by  the  will,  in  those  who  had  quali- 
fied as  executory.  They  had  executed  that 
power  before  Robinson  qualified,  and  there 
was  neither  power  nor  responsibility  at- 
taching to  him  as  to  that  sale. 

Of  course,  it  is  not  intended  in  this  view 
to  assert  that  one  executor  may,  because 
he  happens  to  qualify  first,  in  hot  haste  and 
in  fraud  of  the  rights  of  his  co-executors, 
and  of  those  interested  in  the  estate,  pro- 
ceed to  sell  his  testator's  real  estate  au- 
thorized to  be  sold.  No  such  case  is  made 
in  the  record.  In  this  case  an  effort  was  made 
to  get  the  presence  of  the  third  executor.  He 
was  then  in  the  army  and  it  was  altogether 
uncertain  when  he  could  return.  Under  the 
circumstances  the  other  two  were  justified  in 
acting  without  him.  But  in  point  of  fact  there 
is  nothing  in  the  record  to  show  that  Robin- 
son ever  objected  to  the  sale  by  his  co-execu- 
tors until  after  the  close  of  the  war.  He  saw 
the  purchasers  put  in  possession  of  the  prop- 
erty without  objection.  He  expressed  himself 
gratified  at  the  large  price  for  which  the  prop- 
erty had  been  sold,  and  he  received  his  part 
of  the  commissions  of  the  sale,  and  stoutly 
contended  for  his  part  thereof  against  the 
other  two  executors.  Not  a  word  was  said 
by  him  by  way  of  objection  to  this  sale, 
until  after  this  suit  was  brought;  but  all  his 
acts  and  conduct  showed  a  full  ratification 
of  what  had  been  done  by  his  co-executors, 
and  conclusively  shows  that  if  he  had 
483  been  present  he  would  have  *unitcd 
with  his  co-executors  in  making  the 
sale  and  would  have  joined  with  them  in  a 
deed  to  the  purchasers. 

But  however  this  may  be,  I  am  of  opinion 
that  the  executors  who  qualified  had  the  au- 
thority under  the  will  of  the  testator  to 
make  sale  of  the  "Leigh  street  property," 
and  to  convey  to  the  purchasers  a  valid 
title  to  the  same;  and  that  that  title  is  in 
no  way  affected  by  the  fact  that  one  of  the 
executors  named  in  the  will  did  not  unite  in 
said  deeds,  he  not  having  then  qualified  as 
such  executor;  and  that  the  title  in  the  pur- 
chasers is  as  complete  and  perfect  as  if  all 
the  executors  had  united  in  said  deeds. 

But  the  validity  of  this  sale  was  im- 
peached on  another  ground,  as  before  stated, 
to  wit:  that  if  the  two  acting  executors  had 
the  authority  (in  the  absence  of  the  third 
executor)  to  sell  this  valuable  real  estate, 
they  had  no  authority  to  sell  it  for  Confed- 
erate money]  that  in  this  they  exceeded  their 
authority,  and  that  therefore  the  sale  was 
void,  and  the  deeds  conveyed  no  title. 
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This  objection  makes  it  necessary  to  re- 
cur again  to  the  will,  which  is  the  source  of 
power,  and  to  note  carefully  the  circum- 
stances under  which  the  sale  was  made.  The 
14th  clause  of  the  will,  before  recited,  is  as 
follows:  "All  the  real  estate  which  I  may 
leave  at  my  death,  not  otherwise  specially 
disposed  of,  I  desire  my  executors  shall 
sell  in  such  manner  and  on  such  terms  as 
they  may  deem  most  advantageous." 

Here  the  largest  power  is  conferred  on 
the  executors.  They  are  to  sell  in  such  manner 
and  on  such  terms  as  they  may  deem  most  ad- 
vantageous.  Whether  it  v^as  most  ''advanta- 
geous" to  the  estate  they  represented,  to  sell 
in  October.  1862,  they  were  to  be  the  sole 
judges.  Whether  they  should  sell  then, 
484  or  at  a  later  period,  or  *postpone  the 
sale  until  after  the  close  of  the  war, 
was  a  matter  left  by  the  will  entirely  to 
their  discretion.  Nor  was  this  discretion  at 
all  limited  by  the  fact  that  at  the  time  of 
the  sale,  the  only  currency  in  circulation 
was  Confederate  money.  The  testator  did 
not  direct  a  sale  for  specie  or  its  equiva- 
lent, but  simply  directs  his  executors  to  sell  "in 
such  manner  and  on  such  terms  as  to  them 
may  seem  most  advantageous."  It  is  a  note- 
worthy fact,  that  at  the  time  the  will  was  ex- 
ecuted, (October,  1861)  the  war  was  raging 
and  Confederate  money  was  then  coming 
into  general  circulation,  and  at  the  time  of 
his  death,  (September,  1862,)  from  which 
latter  date  his  will  speaks,  Confederate 
money  constituted  the  principal  if  not  the 
whole  currency  of  the  country.  The  testa- 
tor himself  had  received,  for  the  sale  of 
propery  and  in  the  payment  of  debts  due  him, 
about  $19,000  in  this  currency.  Thus  knowing 
as  he  did,  that  there  was  no  other  currency  in 
circulation  but  Confederate  money,  he  did  not 
limit  the  power  or  discretion  of  his  executors, 
but  without  limitation  or  qualification  con- 
ferred on  them  the  power  to  sell  his  real  es- 
tate "in  such  manner  and  on  such  terms  as 
they  may  deem  most  advantageous."  At  the 
time  of  this  sale  the  depreciation  of  Confed- 
erate money  was  comparatively  small,  being 
about  two  and  a  half  for  one,  and  was  gener- 
ally received  in  payment  of  debts,  as  well  as 
for  real  estate  sold.  The  Leigh  street  prop- 
erty was  sold  for  $128,236.30.  It  was  as- 
sessed in  1859  at  $28,850.  It  therefore  sold 
for  a  price  which,  if  converted  into  gold, 
would  have  produced  at  least  $50,000.  The 
purchasers  thus  paid  more  than  full  value 
for  it,  and  the  sale  at  this  large  price  might 
well  have  been  considered  by  the  executors, 
as  it  was  by  others,  as  ^'advantageous."  But 
whether  "advantageous"  or  not,  having 
486  full  power  to  sell,  neither  the  ♦execu- 
tors nor  the  purchasers  in  the  ab- 
sence of  fraud,  can  be  held  liable  to  the 
legatees  for  any  loss  incurred  in  conse- 
quence of  such  sale. 

I  am  therefore  of  opinion  that  there  is 
no  error  in  the  decree  of  the  chancellor, 
which  declared  "that  the  sale  of  the  real 
estate,  in  the  bill  mentioned,  made  by  the 
two  executors.  Robert  R.  Howison  and 
Charles  S.  Mills,  was  valid,  and  that  their 
deeds  conveyed  a  good  title  to  the  pur- 
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chasers  thereof,"  and  that  the  said  decree 
to  this  extent  should  be  affirmed. 

We  come  now  to  consider  the  second 
branch  of  this  important  case,  which  pre- 
sents questions  of  great  interest  and  diffi- 
culty, to  wit:  How  far  are  these  executors 
liable  for  a  breach  of  trust  in  collecting 
debts  due  their  testator  in  a  sound  curren- 
cy, well  secured  upon  real  estate  in  the  year 
1863  in  Confederate  money,  then  depreciated 
to  at  least  five  to  one;  and  if  liable,  how 
far  the  debtors  and  purchasers  of  the  real 
estate,  pledged  as  security  for  these  debts, 
are  to  be  regarded  as  participators  with  the 
executors  in  such  breach  of  trust,  so  as  to 
make  them  liable  with  the  executors? 

Among  the  assets  of  this  large  estate, 
which  came  into  the  hands  of  the  executors, 
were  certain  debts  of  large  amounts,  amply 
secured  upon  valuable  real  estate.  They 
are  known  in  the  record  as  the  Exchange 
hotel  rent  charge,  the  Morris  debt,  the  Mid- 
lothian coal  mining  company  debt,  and  the 
Glazebrook  debt,  all  of  which  were  well  se- 
cured upon  real  estate,  of  such  value  as  to 
make  them  perfectly  safe,  and  all  of  which 
were  collected  in  Confederate  money  in 
1863  by  the  executors,  and  release  deeds 
executed  by  them  of  the  real  estate,  which 
stood*  pledged    for    their    payment. 

As  the  Exchange  hotel  rent  charge 
486    stands      upon      '"somewhat      different 
grounds    from     the  other  above-named 
debts,  that  will  be  first  considered. 

On  the  first  January  1839,  Nicholas  Mills 
and  Sarah  his  wife  "leased,  demised, 
granted,  and  to  farm  let,"  unto  Hugh  W. 
Fry  and  others,  for  a  hundred  years,  cer- 
tain valuable  real  estate  in  the  city  of  Rich- 
itiond.  formerly  the  site  of  the  old  Byrd 
warehouse,  and  now  of  the  Exchange  hotel, 
charging  the  same  with  an  annual  rent  of 
$930,  payable  in  equal  annual  instalments  for 
one  year,  from  January  1st,  1840,  to  January 
1st,  1841 ;  and  thereafter  for  the  ensuing  nine- 
ty-nine years,  with  an  annual  rent  of  $1,600, 
payable  likewise  in  equal  quarterly  portions. 

In  the  contract  of  lease,  it  was  stipulated 
that  the  property  should  be  conveyed  to  the 
lessees  absolutely  in  fee  simple  with  gen- 
eral warranty  at  any  time  after  January 
1st,  1840,  upon  the  following  condition:  "On 
receiving  from  the  said  parties  of  the  sec- 
ond part,  their  heirs  or  assigns,  the  sum  of 
$25,000,  current  money  of  the  United  States, 
and  all  rents  that  shall  have  accrued  on  the 
premises  hereby  demised,  to  the  time  of  such 
payment  of  the  $25,000  aforesaid;  and  at  any 
time  after  the  expiration  of  five  years,  from 
the  first  day  of  January,  in  the  year  1840, 
during  the  term  hereby  granted,  to  convey 
the  premises  hereby  demised,  with  all  houses, 
buildings  and  improvements  thereon^  and 
appurtenances  thereto  belonging,  or  in  any 
wise  appertaining  to  the  said  parties  of  the 
second  part,  their  heirs  and  assigns,  in  fee 
simple,  with  general  warranty,  on  receiv- 
ing from  the  said  parties  of  the  second 
part,  their  heirs  or  assigns,  w  current  money 
of  the  United  States,  a  sum  which  will  be 
sufficient  to  produce  in  interest  thereon  at 
the  rate  of  six  per  centum  per  annum,  six- 
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teen  hundred  dollars,  like  money,  in  quarter- 
ly payments. 

487  *There  was  thus  secured  upon  this 
valuable  property  at  the  death  of  the 

testator  an  annual  rent  of  $1,600,  payable 
quarterly,  in  current  money  of  the  United 
States,  with  the  privilege  to  the  lessees  to 
obtain  from  the  lessors  a  fee  simple  title 
upon  the  payment  of  a  sum  sufficient  to 
produce,  in  interest  thereon  at  the  rate  of 
six  per  centum  per  annum,  the  sum  of  $1,600, 
like  money,  in  quarterly  payments.  The 
sum  required  to  produce  this  amount  was 
$26,666.66^. 

On  the  30th  April  1863  the  two  executors 
received  this  amount  in  Confederate  money, 
and  executed  a  deed  releasing  the  rent  and 
rent  charge  created  by  the  deed  of  January 
1st.  1839.  At  tlie  time  they  received  this 
large  amount  due  in  specie,  Confederate 
money  was  depreciated  to  the  extent  of  five 
aad  a  half  to  one.  Thus  by  this  transaction, 
for  a  specie  debt  of  $26,666.66^,  secured 
upon  ample  and  unquestionable  security,  and 
paying  in  quarterly  payment  $1,600  per  annum, 
these  executors  received  what  was  worth  a 
Kttle  over  $5,000.  And,  strange  to  say,  it  was 
thus  collected,  not  to  pay  debts  or  legacies, 
but  to  be  invested  to  produce  a  fund  out  of 
which  annuities  were  to  be  paid  under  the 
will.  This,  at  least,  was  the  pretence.  The 
will  had  directed  the  executors  to  invest  in 
"productive  stock,  or  in  a  safe  loan  on  good 
real  or  personal  security,"  any  surplus  funds 
remaining  after  payment  of  debts  and  legacies. 
But  this  sum  was  already  invested;  and  what 
better  investment  or  safer  security  could 
possibly  have  been  made  or  desired?  The 
bare  ground  had  been  assessed  at  upwards 
of  $10,000,  and  the  hotel  built  upon  it  had 
cost  in  good  money  $125,000.  For  a  series 
of  years  it  had  rented  for  $10,000  per  annum 
in  gold.  Thus  the  principal  rent  charge  was 
secured  on  property  worth  at  least  $135,000; 
and  the  annual  income   of  $1,600  had 

488  a  corresponding  *income  of  $10,000 
out  of  which  to  be  punctually  satis- 
fied quarterly.  It  is  difficult  to  conceive  of 
a  better  investment  or  a  safer  one  than  this. 
To  change  such  an  investment,  and  to  re- 
ceive a  specie  debt,  so  well  secured,  in  Con- 
federate money,  so  greatly  depreciated,  can- 
not be  excused  or  justified  on  any  ground. 


grounds  of  excuse  or  justification  offered  by 
the  executors  or  their  able  counsel.  This  conn 
has  in  four  successive  decisions  put  the  seal 
of  its  condemnation  upon  such  conduct  on  the 
part  of  fiduciaries,  and  in  cases  of  no  such 
palpable  recklessness  and  gross  negligence 
as  this  discloses:  and  if  there  ever  was  a 
case  where  the  rule  stare  decisis  must  pre- 
vail, it  is  the  case  before  us. 

In  Campbell's  ex^ors  v.  Campbell's  ex^or,  3 
Gratt.  649,  686,  Judge  Moncure,  speaking  for 
the  whole  court,  said:  **The  debt  to  the  es- 
tate on  account  of  these  notes  and  bonds 
was,  therefore,  most  amply  secured; 
488  *and  it  was  a  devastavit  to  call  in  that 
debt,  or  any  part  of  it,  for  the  purpose 
of  making  an  investment  in  Confederate 
bonds.  The  investnftnt  act  contained  an 
express  proviso  that  nothing  therein  con- 
tained should  authorize  the  fiduciary  to 
change  the  character  of  an  existing  invest- 
ment. *  *  *  As  to  the  sums  of  $1,200  re- 
ceived of  Pullins,  and  $2,500  received  of 
Stephenson  by  the  executors  in  the  sum- 
mer of  1863,  in  Confederate  notes,  which 
their  counsel  insist  were  received  in  due  ex- 
ercise of  their  trust,  we  think,  for  reasons 
already  assigned,  that  they  had  no  right  to 
receive  the  said  sums  for  said  purpose,  and 
therefore  did  not  receive  them  in  due  ex- 
ercise of  their  trust." 

In  Williams'  adm'rs  v.  Skinker  &  wife,  K 
Gratt.  507,  it  was  said,  "there  may  be  cases 
in  which  an  executor  may  be  held  justified 
in  receiving  Confederate  money,  greatiy  de- 
preciated, for  a  debt  payable  in  a  sound  csr- 
rency,  as  where  the  necessities  of  the  estate 
require  it,  where  it  could  be  used  in  payment 
of  the  debts  of  the  testator,  or  where  (there 
being  no  debts)  legatees  or  the  parties  en- 
titled to  distribution  consent  to  receive  it 
or  where  the  security  for  the  debt  has  be- 
come doubtful  and  the  estate  would  be 
benefited  by  receiving  even  a  depreciated 
currency."  And  it  was  held  that  the  col- 
lection of  an  ante  war  debt,  well  secured  oo 
real  estate  (and  not  being  necessary  for  the 
payment  of  debts),  in  Confederate  money,  in 
November  1862,  without  the  consent  of  the 
legatees  to  whom  it  was  secured  and  pa>'abk. 
Was  a  devcutavit,  and,  though  no  mala  fidrs 
was  attributed  to  the  executor,  he  exceeded 
his  powers  as  executor,  in  receiving  Con- 


And  the  same  may  be  said  of  the  Morris    federate   money  for  a  specie  debt  well  se- 
debt,    the    Bradford    debt,    the    Glazebrook  j  cured,   and,  under  the  circumstances  of  that 


debt,  and  the  Midlothian  company  debt   (and 
others,  if  there  be  any,  of  like  character)  ;  all 
of  which  were  amply  secured  upon  real  estute, 
and   were   collected  by   these   executors   in   a  I 
currency  depreciated  at  five  or \«»ix  to  one; 


case,  was  held  liable  to  the  legatees. 
500        ♦In   Moss   &   wife   &  als.   v.   Moor- 
man's adm'r  &  als.,  24  Gratt.  97,  J\r»'X 
Moncure  said  (and  all  the  judges  concurred^: 
'A  personal  representative  is  not  warranted  in 


and  this,  too,  at  a  time  when  they  had  on  |  receiving  a  specie  debt  due  to  the  dece- 
hand,  from  the  sale  of  the  Leic:h  street  [  dent's  estate  in  a  greatly  depreciated  ccr- 
property  and  other  sources  collected  by  <  rency — depreciated  to  the  extent  to  which 
them,  an  enormous  amount  of  Confederate  it  was  depreciated  when  the  money  was  re- 
moneV  (after  paying  debts  and  legacies),  and  ;  ceived  in  this  case  (1863) — unless  there  he 
which  they  admit  they  could  not  loan  out  on  |  something  in  the  condition  of  the  debt,  .t 


either  real  or  personal  security,  and  were 
forced,  for  the  want  of  better  securities,  to  in- 
vest in  Confederate  bonds  to  the  amount  of 
$215,080.  Such  injudicious  and  reckless  waste 
of  the  assets  of  this  large  estate  cannot  be 
justified  or  tolerated  on  any  ground;  and  it  is 
therefore    needless    to    consider    any    of    the 
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in  the  state  of  the  demands  of  the  cred- 
itors or  legatees  of  the  estate,  or  otherwise, 
which  makes  it  to  the  interests  of  the  estate 
that  the  debt  should  be  so  received." 

In  Hannah's  adm'r  v.  Boyd  &  tvife  &  aU.^ 
25  Gratt.  692,  Judge  Staples,  delivering  the 
unanimous  opinion  of  the  court  said:    **The 
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doctrine  of  this  court  as  expressed  in  several  I  and  Janes*  ex'ars  v.  Chrke,  25  Gratt  246  642 
cases,  is  that  a  fiduciary  is  not  wararnted  in  !  In  these  cases  there  was'  a  dealing  between 
receiving  payment  in  a  highly  depreciated  i  the  executor  and  third  parties  with  the  assets 
currency   of   a    debt   payable    in   gold    or   its    of   the    estate—undtr   such   circumstances    as 


equivalent,  unless  it  can  be  made  to  appear 
(l)  from  the  condition  of  the  estate,  or  (2) 
the  debtor,  or  (3)  other  circumstances,  that 
the  collection  was  expedient  and  proper.  In 
the  present  case,  nothing  appears  by  the  rec- 
ord, except  the  collection  by  the  executor  in 
Confederate  currency  in  the  year  1863  of  a 
debt  contracted  long  anterior  to  the  com- 
mencement of  the  war." 

Upon  these  repeated  and  successive  deci- 
sions of  this  court,  we  are  bound  to  con- 
clude that  the  executors  in  this  case,  in  re- 
ceiving Confederate  money  as  late  as  1863 
for  debts  payable  in  gold  or  its  equivalent, 
and  well  secured  upon  real  estate,  have 
committed  a  devastavit  for  which  they  are 
personally  liable. 

And  now  the  question  recurs  are  the  debt- 
ors who  paid  these  debts  in  a  depreciated 
currency,  and  the  real  estate  pledged  as  se- 
curity for  these  debts,  and  which  has  been 
released  by  the  executors,  still  bound  to 
make  them  good?  This  depends  upon 
501  the  question  *whether  they  have  so 
participated  with  the  executors  in  a 
breach  of  trust  as  to  make  them  and  the  se- 
curity pledged,  still  liable  for  the  debt.  The 
principle  upon  which  a  party  dealing  with 
a  fiduciary  is  held  responsible  is  that  he 
has  co-operated  in  the  fraud  of  the  fidu- 
ciary. Hunter  v.  Lawrence's  adm'r  &  al,  11 
Gratt  111.  The  fiduciary  must  commit  a  fraud 
and  the  third  person  must  co-operate  in  that 
fraud  in  order  to  vitiate  the  transaction.  In 
order  to  bind  a  party  dealing  with  a  fiduciary, 
there  must  be  shown  direct  collusion  between 
such  party  and  the  fiduciary  to  defraud  the 
estate.  Such  collusion  cannot  be  predicated 
upon  the  mere  fact  that  a  debtor  pays  his  debt 
to  one  authorized  to  receive  it  in  a  depre- 
ciated currency,  when  the  person  to  whom 
the  cfcbt  is  due  is  willing  so  to  receive  it. 

The  cases  above  referred  to  show  that 
there  may  be  many  cases  in  which  the  ex- 
ecutor would  be  justified  in  receiving  such 
currency  in  payment  of  an  ante- war  debt;  as 
where  the  emergencies  of  the  estate  or  the 
condition  of  the  debt  requires  it,  where  it  can 
be  used  in  the  payment  of  diebts  and  legacies, 

or  where  the  security  for  the  debt  is  doubt-       ^         ^^ ^ 

ful  (in  the  opinion  of  the  executor)  and  real  estate,  in  Confederate  money,  depreciated 
where  the  estate  would  be  benefited  by  receiv-  |  to  the  extent  of  five  to  one,  yet,  for  the  rea- 
icg  even  a  depreciated  currency.    Of  all  these    sons  above  stated,  neither  the  debtors  nor  the 


imputed  fraud  to  the  executor,  and  brotigbt 
home  to  the  party  dealing  with  him,  notice 
of  the  fraud.  Here  was  a  dealing  not  be- 
tween the  executor  and  third  parties  in  the 
assets  of  the  estate,  but  between  debtor  and 
creditor  who  stood  at  arms  length  toward 
each  other— between  the  debtor  who  had  a 
right  to  pay  his  debt  and  the  executor  who 
had  the  right  to  receive  it.  It  is  true  the 
debtor  could  not  compel  the  executor  to  re- 
ceive a  depreciated  currency  in  payment  of 
his  specie  debt,  and  the  executor  ought  to 
refuse  to  receive  it.  But  if  the  executor 
chooses  to  receive  it,  the  debtor  may  pay  it; 
for  the  latter  cannot  be  presumed  to  know 
the  condition  of  the  estate  or  the  exigen- 
cies, which  may  be  of  such  a  character  as 
imperatively  to  require  the  executor  to  col- 
lect the  debts  even  in  a  depreciated  curren- 
cy. So  that  the  mere  payment  of  a  well  se- 
cured specie  debt  by  a  debtor  to  a  fiduciary  to 
whom  it  is  due,  and  who  is  willing  to  receive 
it,  does  not  constitute  the  debtor  a  participator 
in  the  breach  of  trust  committed  by  such  fidu- 
ciary in  receiving  a  depreciated  currency 
in  payment  of  a  specie  debt.  In  such  a  case 
the  debtor  does  not  get  possession  of  any 
of  the  assets  of  the  estate.  He  is  not,  as  in 
Pinckard  and  Woods,  or  Jones  and  Clarke 
(supra)  a  purchaser  of  a  debt  due  the  esUte, 
and  after  the  transaction,  holds  nothing  be- 
longing to  the  estate.  He  has  simply  ex- 
tinguished a  debt  due  the  estate  by  pay- 
ment of  the  debt  to  a  party  entitled  to  col- 
lect it  in  such  currency  (and  at  the 
503  time  of  payment  the  only  *currency 
in  circulation)  as  the  creditor  is  will- 
ing to  receive.  In  such  a  case,  in  order  to 
hold  the  debtor  liable,  there  must  be  shown 
such  facts  and  circumstances  as  amount  to 
fraud  and  collusion. 

In  the  case  before  us  there  is  nothing  to 
show  fraud  or  collusion  on  the  part  of  the 
debtors  from  whom  the  executors  chose  to  re- 
ceive in  Confederate  money  specie  debts  due 
to  their  testator.  And  while  we  are  bound 
to  hold,  upon  the  principles  repeatedly  de- 
clared by  this  court,  that  the  executors  in  this 
case  have  committed  a  devastavit  in  collect- 
ing, as  late  as  1863,  debts  amply  secured  upon 


things  the  debtor  cannot  be  presumed  to  have 
any  knowledge.  He  is  not  in  any  way  respon- 
sible for  the  right  administration  of  the  es- 
tate. It  is  for  the  executor  and  not  the  debtor, 
to  judge  of  the  exigencies  of  the  estate  which 
may  require  him  to  collect  a  debt  in  a  depre- 
ciated currency.  When  the  debtor  pays  'his 
debt  to  one  who  had  a  right  to  demand  it,  and 
is  authorized  to  receive  it,  and  is  willing  to 
receive  it  in  a  depreciated  currency,  the  debtor 
is  forever  absolved  of  his  obligation,  unless 

there  can  be  shown  fraud  and 
502     *collusion  between  the  debtor  and  the 

executor.  The  case  is  altogether  dif- 
ferent from  the  case  of  Pinckard  v.  Woods, 
8  Gratt  140,  and  the  cases  of  Cocke  v.  Minor, 


real  estate  pledged  for  the  payment  of  these 
debts  can  now  be  held  liable  to  the  legatees. 

Much  stress  has  been  laid  in  the  arguments 
by  the  several  of  the  learned  counsel  upon 
the  decision  of  this  court  in  the  case  of  My- 
ers v.  Zetelle,  21  Gratt.  733;  and  it  is  earnestjy 
insisted  that  the  principles  therein  announced 
must  govern  this  case  and  relieve  the  execu- 
tors from  all  liability.  In  Williams'  adm'rs  v. 
Skinker  &  wife  (supra)  I  had  occasion  to  dis- 
tinguish that  case  from  the  case  of  an  exec- 
utor who  received  Confederate  money  for  a 
specie  debt  well  secured  upon  ample  real 
estate,  where  there  were  no  debts  to  pay,  and 
where  the  money  was  received  and  invested  in 
Confederate  bonds,  without  the  consent  of  the 
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legatee  to  whom  it  was  payable,  and  who  at 
the  time  was  within  the  lines  of  the  Federal 
army.  I  refer  to  the  discussion  of  the  sub- 
ject in  the  opinion  in  that  case  to  show 
the  manifest  distinction  between  that  case 
and  the  case  of  an  executor  collecting  a 
specie  debt  well  secured  in  a  greatly  depreci- 
ated currency. 

It  is  sufficient  here  to  remark  that 
604  the  great  point  in  *that  case,  the  pivot, 
indeed,  upon  which  the  whole  case 
turned,  was  the  large  and  unlimited  power  and 
discretion  conferred  upon  the  agents,  Myers 
&  Cridland,  by  the  most  sweeping  and  unre- 
stricted power  of  attorney  that  it  was  pos- 
sible by  the  use  of  words  to  confer.  This 
court,  speaking  of  the  power  of  attorney  under 
which  the  agents  in  that  case  acted,  said  (p. 
740)  :  "The  powers  conferred  by  this  instru- 
ment were  of  the  most  ample  character.  In 
addition  to  the  enumeration  of  many  particu- 
lar powers,  there  are  general  clauses  giving 
the  widest  scope  to  the  powers  conferred.  For 


currency,  or  may  forgive  every  debt  and  sur- 
render every  obligation,  but  their  personal  rep- 
resentative cannot  do  this,  or  anything  like 
it.  The  law  requires  them  to  collect  the 
debts  due  to  the  estate,  and  they  have  no 
authority  to  release  a  solvent  debt  by  tak- 
ing one-fifth  of  what  is  due,  as  in  this  cast 
They  have  no  authority  to  receive  in  pay- 
ment of  a  specie  debt  a  currency  so  greatly 
depreciated,  unless  it  be  shown  that  the 
emergencies  of  the  estate  require  it,  or  the 
condition  of  the  debtor  makes  it  necessary, 
or  that  the  estate  will  be  benefited  by  re- 
ceiving a  depreciated  currency  which  may 
be  used  in  the  payment  of  debts  or  legacies. 
As  was  said  in  JViUiams'  ex^ors  v.  Skinker: 
"While  of  course  the  executor  has  the  general 
power  to  collect  the  debts  due  his  testator,  be 
certainly  has  no  right  to  release  a  debt  or  to 
discharge  a  debtor  of  undoubted  solvenc>'  of 

his  whole  obligation  by  receiving  a  part 
506     of  *it.    He  has  no  authority  to  receive 

in  a  depreciated  currency  a  debt  payable 


example,  "to  do,  transact,  execute  and  perform  •■.  in  specie,  and  well  secured  upon  real  estate 
all  proper,  legal,  equitable,  needful  and  re-  !  ample  in  value  to  make  it  perfectly  safe, 
quisite  acts,  matters  and  things  relative  to  any  i  unless  the  exigencies  of  the  estate  require  it 
affairs,  business  and  concerns  of  all  and  every  |  for  the  payment  of  debts  (or  where  there 
kind  whatever,  none  excepted  or  reserved ;  ;  are  no  debts)  those  entitled  to  legacies  or 
*  *  *  it  being  meant  and  intended  by  me  to  I  to  distribution  consent  to  receive  it." 
authorize  and  empower  my  said  attorneys,  j  I  am,  therefore,  of  opinion  that  the  exccn- 
or  either  of  them,  to  do  every  matter  and  j  tors  of  Nicholas  Mills  (Charles  S.  Mills 
thing  for  me  in  any  right  and  capacity  and  Robert  R.  Howison)  in  collecting,  in 
whatever  which  can  possibly  be  devised  or  |  the  year  1863,  specie  debts,  secured  upon 
lawfully  done,  although  the  same  may  be  i  real    estate,    in    Confederate    money,    have 


omitted  to  be  herein  particularly  set  forth." 
And  again:  "and  moreover,  in  and  about  the 
premises  to  do,  transact,  execute  and  per- 
form such  other  acts,  matters  and  things 
as  shall  be  deemed  needful  and  most  beneficial, 
as  fully  and  effectually  to  all  intents  and  pur- 
poses as  I  myself  might  or  could  do  by  being 
personally  present."  It  is  difficult  to  conceive 
how  any  form  of  words  or  use  of  language 
could  confer  more  ample  powers  or  larger  dis- 
cretion than  are  conferred  by  this  power  of 
attorney. 

In  Myers  and  Zetelle  the  whole  case  hinged 
and  turned  upon  this  power  of  attorney.  It 
gave  to  Myers  &  Cridland  the  authority  to  do 
everything  that  Zetelle  ''might  or  could  do  if 
he  had  been  personally  present."  So  that 
in  point  of  fact  the  only  question 
505  *was  whether  the  agents  had  fraud- 
ulently exercised"  their  extraordinary 
powers.  No  matter  what  they  did,  if  it  was 
done  without  a  fraudulent  purpose,  without 
any  mala  fides  imputed  or  proved,  they  must 
be  absolved  from  all  liability  for  loss  result- 
ing from  their  conduct,  for  their  power  and 
their  discretion  were  unlimited  and  without 
restriction. 

But  an  executor  or  administrator  has  no 
such  power  as  this.  Their  powers  (unless 
in  the  case  of  an  executor  specially  con- 
ferred by  the  will  of  the  testator)  are  limited 
and  restricted  by  well  settled  rules  of  law. 
They  of  course  have  not  the  same  power  and 
the  same  discretion  over  the  debts  due  to  the 
estate  as  their  testator  or  intestate.  If  they 
had  they  would  be  within  the  rule  of  Zetelle 
V.  Myers.  The  testator  or  intestate  may  do 
what  they  please  with  their  own.  They  may 
take  in   discharge  of  their  debts  a  worthless 


committed  a  devastavit  for  which  they  are 
personally  responsible  to  the  legatees,  and 
that  so  much  of  the  decree  of  the  chancery 
court  as  relieves  them  (the  executors)  from 
liability  should  be  reversed. 

I  am  further  of  opinion  that  neither  the 
debtors  who  paid  their  debts  in  Confeder- 
ate money  to  the  executors,  nor  the  real 
estate  pledged  for  the  security  of  their 
debts,  can  be  held  liable  to  the  legatees; 
there  being  nothing  in  the  record  to  show 
that  tHe  debtors  fraudulently  participated 
with  the  executors  in  the  devastavit  com- 
mitted by  them. 

I  am  further  of  opinion  that  so  much  of 
the  decree  of  the  said  chancery  court  as 
declares  that  the  sale  of  the  real  estate 
known  as  the  "Leigh  street  property.'" 
"made  by  the  two  executors,  Robert  R. 
Howison  and  Charles  S.  Mills,  was  valid,  and 
that  their  deed  conveyed  a  good  title  to  the 
purchasers  thereof,"  should  be  affirmed. 

The  cause  should  be  remanded  to  the  said 
chancery  court  to  be  further  proceeded  in, 
in  conformity  with  the  foregoing  opinion. 

The  above  is  the  opinion  of  Chris- 
507    TiAN,  J.,  delivered  *when  the  cases  were 
first  considered  by  this  court  To  this  he 
apppends   the    following — 

Note. — Upon  the  re-argument  of  this  case, 
at  November  term  1876,  Christian,  J.,  was 
inclined  to  change  his  opinion,  to  the  extent 
of  holding  the  purchasers  of  the  Exchange 
hotel  property  liable  as  well  as  the  executors 

Anderson  and  Burks,  J's.,  concurred  in  the 
opinion  of  MoncurE,  P.    C^^r\r^\ 

Staples,  J.,  concur r^MftQM^ptinion  of 
Christian,  J. 

Decree  affirmed. 
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606        *Moorc  v.  Fire  &  Marine  Ins.  Co. 

[26    Am.    Rep.    373.] 

March   Term,    1877,   Richmond. 

Absent,    Anderson,  J. 

1.  Fire    Insurance — Fraud — Forfeiture. — A 

policy  of  insurance  is  for  $5,000 —  to  wit,  $2,000  on 
buildings,  describing  them,  $1,000  on  machinery  and 
fixtures,  $2,000  on  stock  of  grain,  flour,  meal,  &c 
And  after  prescribing  what  the  insured  shall  do  in 
case  of  loss,  says:  All  fraud  or  attempt  at  fraud, 
or  false  swearing,  on  the  part  of  the  assured,  or  on 
the  part  of  any  person  on  his  behalf,  shall  cause  a 
forfeiture  of  all  claim  under  this  policy.  And  it 
concludes, — and  this  policy  is  made  and  accepted  on 
the  above  express  conditions.  In  an  action  by  the 
insured  on  this  policy  it  is  proved  that  the  claim  of 
the  plaintiff  for  his  alleged  loss  on  his  stock  of 
grain,  &c.,  was  fraudulent  and  false,  and  that  the 
amount  of  loss  designated  in  said  proof  sworn  to  by 
him  was  fraudulent  and  false  so  far  as  the  said  stock 
of  grain,  &c.,  was  concerned.  But  it  was  not  shown 
that  his  claim  or  his  proof  of  loss  as  to  the  said 
buildings  or  machinery  and  fixtures  was  fraudulent 
and  false — Hsld:  The  forfeiture  for  fraud  and 
false-swearing  is  incurred  by  the  fraud  and  false 
swearing  as  to  the  grain,  &c.,  and  the  insured  can- 
not  recover  for  any  part  of  his  loss. 

2.  Same — Same — ^ProT-lslon  for  Forfeiture. 
— Fraud  on  the  part  of  the  insured  in  making  the 
contract  of  insurance  will  render  it  void  without 
any  express  provision  to  that  effect  in  the  policy, 
and  even  though  there  may  be  such  a  provision 
therein  relating  only  to  fraud  or  false-swearing  in 
connection  with  the  preliminary  proof. 

This  is  a  writ  of  error  to  a  judgment  ren- 
dered on  the  3d  day  of  February,  1873,  by 
the  circuit  court  of  the  city  of  Richmond  in 
an  action  of  assumpsit  brought  in  said  court 
by  David  W.  Moore  against  the  Virginia 
Fire  and  Marine  Insurance  company  of 
Richmond,  on  a  policy  of  insurance. 
500  Issue  was  joined  on  the  *plea  of  non 
assumpsit,  and  leave  was  given  to  in- 
troduce any  evidence  under  that  plea  that 
could  be  introduced  under  any  special  plea. 
The  jury  found  a  verdict  for  the  defendants 
on  the  issue  joined;  and  thereupon  the 
plaintiff  moved  the  court  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  which  motion 
was  overruled,  and  judgment  was  rendered 
for  the  defendants. 

The  plaintiff  excepted  to  an  opinion  of 
the  court  given  against  him  on  the  trial  of 
the  cause.  It  is  stated  in  the  bill  of  excep- 
tions, that  on  the  trial  of  the  cause,  the 
plaintiff,  to  sustain  the  issue  on  his  part, 
offered  the  policy  of  insurance,  which  is 
set  out  in  haec  verba  in  the  bill-— 

"By  this  policy  of  insurance,"  it  proceeds 
to  state  "the  Virginia  Fire  and  Marine  In- 
surance company  of  Richmond,  in  consider- 
ation of  the  receipt  of  $125,  do  insure  David 
W.  Moore  and  his  legal  representatives, 
$5,000  to  wit: 

**$2.0CO  on  his  new  wooden,  flour  and 
corn  mill  building  moved  by  water  power, 
and  wooden  and  gravelled  lumber  house  con- 


See  monographic  note  on  insurance  appended  to 
Mutual  Assur.  Society  of  Va.  v.  Holt  &  als.,  29 
Gratt.   612. 
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nected  and  communicating,  situate  near  the 
mouth  of  Shockoe  Creek,  Richmond,  Virginia,, 
and  adjoined  by  his  wooden  plaster  mill. 

"$1,000  on  machinery  and  fixtures  of  all 
kinds,  including  water  wheel  and  mill- 
stones  in   said  mill   building;   and 

"$2,000  on  his  stock  of  grain,  flour,  meal, 
offal  and  empty  barrels  and  bags  in  said 
mill  building  and  lumber  house;  the  same 
being  on  leased  ground. 

"Other  insurance  on  mill,  $2,000;  m'ch'y 
$2,000;  stock  $1,000.  Against  all  such  im- 
mediate loss  or  damage  as  may  accur  by 
fire  to  the  property  specified,  not  exceeding 
the   sum   insured,   nor  the   interest   of 

610  the   *assured   in   the   property,   except 
as    hereinafter    provided,    during    one 

year  to  wit:  from  the  26th  day  of  August, 
1870,  at  12  o'clock  noon,  to  the  26th  day  of 
August,  1871,  at  12  o'clock  noon,  to  be  paid 
in  .sixty  days  after  the  proofs  required  by 
this  company  shall  have  been  received  at 
the  office  of  the  company  in  Richmond,  and 
the  loss  shall  have  been  satisfactorily  ascer- 
tained and  proved,  as  required  by  the  provi- 
sions of  this  policy." 

Then  follow  various  other  provisions  of 
the  policy,  which  it  is  unnecessary  here  to 
repeat,  until  we  get  to  that  which  directs 
what  is  to  be  done  in  the  matter  in  case  of 
loss,  which  is  in  these  words: 

"In  case  of  loss  the  assured  shall  give 
immediate  notice  thereof,  and  shall  render 
to  the  company  a  particular  account  in  writ- 
ing of  said  loss  under  oath,  stating  the  time, 
origin  and  circumstances  of  the  fire,  the  oc- 
cupancy of  the  building  insured,  or  contain- 
ing the  property  insured,  other  insurance  if 
any,  and  copies  of  all  policies,  the  whole  value 
and  ownership  of  the  property,  and  the 
amount  of  loss  or  damage,  and  shall  also 
declare  truly  on  oath  that  the  fire  and  conse- 
quent loss  and  damage  was  occasioned  with- 
out fraud  or  evil  practice  on  his  part,  and  that 
he  has  not  done,  or  caused  to  be  done,  any 
act  in  violation  of  the  provisions  of  this  pol- 
icy, whereby  it  would  become  void,  and  shall 
produce  the  certificate  under  seal  of  a  magis- 
trate, notary  public,  or  commissioner  of  deeds, 
nearest  the  place  of  the  fire,  and  not  con- 
cerned in  the  loss,  or  related  to  the  assured, 
stating  that  he  had  examined  the  circum- 
stances attending  the  loss,  knows  the  charac- 
ter and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has  without 
fraud  sustained  loss  on  the  property  insured  to 
such  an  amount  as  the  said  official  shall 

611  certify.    In  no  case  shall  the  *company 
be  liable,  or  the  claim  be  for  a  greater 

sum  than  the  actual  damage  to  or  cash 
value  of  the  property  at  the  time  of  the 
fire,  or  beyond  such  sum  as  will  enable 
the  assumed  to  replace  or  restore  the  property 
lost  or  damaged;  a  suitable  allowonce  will 
be  required  in  settlement  of  any  loss  for 
depreciation  from  use  or  otherwise,"  &c. 
"If  required  the  assured  shall  produce 
books  of  accounts  and  other  proper  vouch- 
ers, and  all  property  raved  and  hereby  in- 
sured, whether  damaged  or  not  damaged, 
and  be  examined  under  oath  by  any  person 


165 


28  GRATT. 


Virginia  Reports,  Annotated. 


518,  513,  Hi 


appointed  by  the  company  touching  all  per- 
sons relating  to  the  loss,  or,  if  deemed  neces- 
sary by  the  company,  shall  produce  said 
vouchers  and  property,  and  submit  to  a 
second  examination,  and  subscribe  such  ex- 
amination when  reduced  to  writing,"  &c.; 
"and  until  such  proofs  and  certificates  are 
produced,  and  examination  and  appraisal 
permitted,  the  loss  shall  not  be  deemed 
proved  or  payable.  All  fraud,  or  attempt  at 
fraud,  or  false  swearing  on  the  part  of  the 
assured,  or  on  the  part  of  any  person  in  his 
behalf,  shall  cause  a  forfeiture  of  all  claim 
under  this  policy."  Then  follow  various 
other  provisions,  not  necessary  to  be  here 
repeated  until  we  get  down  to  the  conclud- 
ing one  in  these  words:  "And  this  policy  is 
made  and  accepted  on  the  above  express 
conditions." 

And  the  renewal  thereof,  which  is  in  the 
words  and  figures  following,  to  wit: 

"renewal. 
"Premium  $125. 

Virginia  Fire  and  Marine  Insurance  Co., 
Office  Company's  Building, 

No.   1015,  Main  St., 
Richmond,  August  26th,  1871. 
"Received    from    David    W.    Moore 
512     $125,    being    the    *premium    on    $5,000 
insured    under    the   policy    No.    19,526, 
which  is  hereby  continued  in  force  for  one 
year,  to-wit,  from  the  26th  day  of  August, 
1871,  until  the  26th  day  of  August,  1872,  at 
noon. 

William  Willis,  Jr.,  Secretary. 
No.    34,812.     W.   L.   CowARDiN,   President." 

And  proved  the  loss  and  destruction  of  the 
wooden  flour  and  corn  mill  building  and  the 
machinery  and  fixtures  and  stock  of  grain, 
&c.,  named  in  said  policy,  on  the  night  of 
the  24th  December,  1871,  by  fire;  also  proved 
the  value  of  the  said  building  to  be  $2,791.89 
at  the  time  of  the  fire,  and  the  value  of  ma- 
chinery and  fixtures  to  be  $5,250  at  the  time 
of  the  fire;  and  also  offered  testimony  tend- 
ing to  show  that  the  value  of  the  stock  of 
grain,  &c.,  at  the  time  of  the  fire  was 
$4,025,  the  plaintiff  himself  testifying  on 
the  trial  to  the  truth  and  correctness  of 
said  valuations;  also  proved  that  he  was  the 
owner  of  the  said  property  both  at  the  time 
of  the  insurance  and  after  its  loss  and  de- 
struction by  fire;  also  proved  that  he  had 
paid  the  premiums  mentioned  in  said  policy 
and  renewal;  and  also  that  he  had  given 
notice  of  his  said  loss  to  the  defendants  on 
or  about  the  10th  day  of  January  1872, 
rendering  a  particular  account  in  writing  of 
said  loss  as  aforesaid,  under  oath,  as  re- 
quired by  said  policy. 

And  thereupon  the  defendants,  to  sustain 
the  issue  on  their  part,  proved  that  the 
claim  of  the  plaintiff  for  his  alleged  loss  on 
his  said  stock  of  grain,  &c.,  was  fraudulent 
and  false;  and  that  the  amount  of  loss  des- 
ignated in  said  proof,  sworn  to  by  him  as 
aforesaid,  was  fraudulent  and  false  so  far  as 
the  said  stock  of  grain  &c.,  was  con- 
513    cerned;  but  it  was  not  shown  that  *the 


claim  of  the  plaintiff,  or  his  proof  of  loss 
as  aforesaid,  as  to  the  said  buildings  or  said 
machinery  and  fixtures,  was  fraudulent  or 
false;  and  thereupon  the  defendants  asked 
the  following  instruction: 

instruction  refused. 

"If  the  jury  shall  believe  from  the  evi- 
dence that  the  plaintiff  attempted  and  intended 
a  fraud  upon  the  defendant  by  altering  his 
books  of  accounts,  or  that  he  swore  falsely 
and  fraudulently  to  more  or  greater  loss  upon 
his  stock  than  he  had  actually  sustained  in 
the  account  of  loss  rendered  by  him,  then 
the  said  fraud  or  false  swearing  avoided  and 
annulled  his  whole  policy,  and  he  can  recover 
nothing  in  this  action." 

Which  the  court  declined  to  give;  but 
gave  the  following  instructions: 

instructions  given. 
"If  the  jury  believe  from  the  evidence  that 
the  plaintiff,  either  in  the  making  of  his  con- 
tract of  insurance  with  the  defendants  or  at 
any  time  thereafter  prior  to  any  default 
upon  the  part  of  the  defendants  in  paying 
any  loss  incurred  by  fire  upon  the  polic>'  sued 
upon,  attempted  and  intended  a  fraud,  by 
false  representations  or  false  swearing,  as  to 
the  amount  and  value  of  the  propertj-  in- 
sured and  destroyed,  with  a  view  to  enliance 
his  demand  upon  the  defendants,  they  are 
instructed  that  such  fraud  destroyed  all  right 
upon  his  part  to  recover  in  this  action, 

"But  if  the  jury  shall  believe  that  the 
plaintiff  was  guilty  of  no  such  fraud,  prior 
to  default  by  the  defendants,  but  that  sub- 
sequent thereto,  with  a  view  to 
514  *strengthen  his  cause  before  the  court, 
he  has  been  g:uilty  of  attempting  or 
intending  a  fraud,  by  altering  his  books  of 
account,  and  by  false  swearing  upon  the  trial 
of  the  cause,  while  such  fraud  or  attempted 
fraud  does  not  avoid  and  annul  all  claim  upon 
his  part  under  the  policy,  it  is  a  material  fact 
to  be  weighed  by  the  jury  in  valuing  the 
testimony  and  determining  upon  the  valid- 
ity of  the  whole  claim  and  the  amount  of 
the  loss  alleged  to  have  been  incurred. 

"The  plaintiff,  under  the  polic>'  sued  upon, 
had  no  right  to  demand  of  the  defendants 
payment  for  any  loss  sustained  by  the  de- 
struction by  fire  of  any  of  the  property 
insured  in  the  policy  until  after  the  termina- 
tion of  sixty  days  from  the  time  of  presenta- 
tion of  due  notice  and  proofs  of  loss  to  the 
defendants,  and  until  then  the  defendants 
could  not  be  regarded  as  guilty  of  any  de- 
fault in  compliance  with  their  contract." 

Judgment   having   been   rendered  against 
the  plaintiff  as   aforesaid,  he   applied  to  a 
judge    of    this    court    for    a    writ    of   error 
thereto;  which  was  accordingly  awarded. 
Ould  &  Carrington,  for  the  appellant 
Crump,  for  the  appellee. 
MoNCURE,  P.,  delivered  the  opinion  of  the 
court     After  stating  the  case,  he  proceeded: 
The  plaintiff  in  error,  in  his  petition  for  a 
writ  of  error,  assigns  but  two  errors  in  the 
judgment,  both  of  them  l^ing  in  the  instnic- 
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tions  given  by  the  court  to  the  jury.    The 
chief  of  these  assignments  of  error  in  the 
instructions  is, 

515  *lst.    In  ruling  that  fraud  and  false 
swearing  as  to  one  independent  subject 

of   insurance  avoided   the   whole   policy. 

There  is  a  provision  in  the  policy  that  **all 
fraud,  or  attempt  at  fraud,  or  false  swearing 
on  the  part  of  the  assured,  or  on  the  part 
of  any  person  in  his  behalf,  shall  cause  a 
forfeiture  of  all  claim  under  this  policy." 

On  the  trial  of  this  cause  the  defendants, 
to  sustain  the  issue  on  their  part,  proved 
that  the  claim  of  the  plaintiff  for  his  alleged 
loss  on  his  stock  of  grain.  &c.,  named  in 
said  policy,  was  fraudulent,  and  false;  and 
that  the  amount  of  loss  designated  in  his 
proof  of  loss  sworn  to  by  him,  was  fraud- 
ulent and  false,  so  far  as  the  said  stock  of 
grain,  &c.,  was  concerned;  but  it  was  not 
shown  that  the  claim  of  the  plaintiff  or  his 
proof  of  loss  as  aforesaid,  as  to  the  build- 
ings, or  machinery  and  fixtures  named  in 
said  policy  was  fraudulent  or  false. 

The  argument  before  this  court  of  the 
counsel  for  the  plaintiff  proceeded  upon  the 
concession  that  there  was  such  fraud  and 
falsehood,  so  far  as  the  said  stock  of  grain, 
&c.,  was  concerned — a  fact  which  is  certi- 
fied in  the  record  as  having  been  proved  on 
the  trial,  and  was  in  effect  found  by  the 
jury,  and  which,  therefore,  could  not  be  denied 
by  said  counsel;  and  he  admitted  that,  by  rea- 
son of  such  fraud  and  falsehood,  the  plaintiff 
had  forfeited  all  claim  under  the  policy  as  to 
the  said  stock  of  grain,  &c. ;  but  he  contended 
that  as  it  was  not  shown  that  the  claim  of 
the  plaintiff,  or  his  proof  of  loss  as  afore- 
said, as  to  the  said  buildings  or  said  ma- 
chinery and  fixtures  was  fraudulent  or  false, 
the  plaintiff  had  not  forfeited  his  claim  under 
the  policy  as  to  the  said  buildings  or  said  ma- 
chinery and  fixtures.  The  said  counsel  also 
admitted  that  it  was  perfectly  competent 
for    the    parties    to    argue    that    "all 

516  *fraud    or   attempt   at    fraud    or    false 
swearing  on   the  part  of  the   assured, 

or  on  the  part  of  any  person  in  his  behalf, 
shall  cause  a  forfeiture  of  all  claim  under 
the  policy,"  not  only  as  to  the  particular 
srhject  named  in  the  policy  to  which  the 
said  fraud  or  false  swearing  relates,  but  also 
as  to  all  other  subjects  therein  named. 

The  question  to  be  now  considered  and 
decided  therefore  is  one  of  construction 
merely;  that  is,  whether,  according  to  the 
true  construction  of  the  provision  aforesaid, 
it  was  thereby  intended  that  for  a  fraud,  or 
attempt  at  fraud,  or  false  swearing  on  the 
part  of  the  assured,  in  relation  to  one  only 
of  several  subjects  embraced  in  one  policy 
of  insurance,  as  is  this  case,  there  should  be 
a  forfeiture  of  all  claim  under  the  policy, 
not  only  in  regard  to  the  particular  subject 
aforesaid,  but  also  in  regard  to  all  other 
subjects  embraced  in  the  policy,  or  only  a 
forfeiture  of  all  claim  under  the  policy  in 
regard  to  such  particular  subject. 

The  counsel  for  the  plaintiff  maintains  the 
latter  of  these  alternative  constructions; 
while  the  counsel  for  the  defendants  main- 
tains the  former.   Which  of  them  is  correct 


is  the  question  which  this  court  has  now  to 
solve. 

We  are  all  of  opinion  that  the  former  is 
the  correct  construction,  and  that  the  for- 
feiture is  total. 

Supposing  that  to  have  been  the  true  in- 
tention of  the  parties,  we  know  not  how  it 
could  well  have  been  expressed  in  plainer 
language.  ''All  fraud,"  &c.,  "shall  cause  a 
forfeiture  of  all  claim  under  this  policy."  A 
more  comprehensive  word  than  "all"  can- 
not be  found  in  the  English  language;  and 
it  certainly  has  in  this  case  the  comprehen- 
sive meaning  contended  for  by  the  counsel 
of  the  defendants,  instead  of  the  restricted 
meaning  contended  for  by  the  coun- 
517  sel  for  *the  plaintiff,  unless  very 
strong  reasons  can  be  furnished  for 
construing  it  in  the  latter  sense. 

So  far  from  seeing  any  such  reasons,  we 
think  there  are  strong  reasons  for  believing 
that  the  real  intention  of  the  parties  in 
making  the  provision  aforesaid  correspond- 
ed with  the  literal  terms  in  which  it  is  ex- 
pressed, and  that  it  was  intended  to  create 
a  general  forefeiture  as  to  all  the  subjects 
embraced  in  the  policy,  and  not  a  forfeiture 
only  as  to  the  particular  subject  to  which 
the  fraud  or  false  swearing  might  relate. 

A  policy  of  insurance  is  a  contract,  in  the- 
making  of  which,  peculiar  and  great  confi- 
dence must,  of  necessity,  be  reposed  by  the 
insurer  in  the  insured.  Good  faith  and  fair 
dealing  are  especially  required  by  the  for- 
mer of  the  latter.  The  former  must  mainly 
depend  on  the  oath  of  the  latter,  and,  the  ac- 
count he  may  render  to  show  the  fact  of  the 
loss  of  the  property  insured,  and  the  amotmt 
of  the  damage  incurred  by  him.  for  which  he 
claims  indemnity  under  the  policy.  Where 
there  is  no'  good  reason  to  suspect  fraud  or 
false  swearing  on  the  part  of  the  insured,  in 
making  out  his  preliminary  proof  of  loss,  the 
insurer  generally  requires  no  further  evidence 
to  sustain  the  claim  of  the  insured  than  his 
own  oath  and  account,  unless  it  be  "the  cer- 
tificate under  seal  of  a  magistrate,  notary 
public,  or  commissioner  of  deeds,  nearest  the 
place  of  the  fire,  and  jiot  concerned  in  the 
loss,  or  related  to  the  assured,  stating  that 
he  had  examined  the  circumstances  attend- 
ing the  loss,  knows  the  character  and  cir- 
cumstances of  the  assured,  and  verily  be- 
lieves that  the  assured  has  without  fraud  sus- 
tained loss  on  the  property  insured  to  such 
an  amount  as  the  said  official  shall  certify." 
Such  a  certificate  is  generally  provided  for 
in  a  policy  of  insurance,  and  is  provided  for 

by  the  policy  in  this  case. 
518  ♦Now  where,  instead  of  there  being 
no  good  reason  to  suspect  fraud  or 
false  swearing  on  the  part  of  insured  in 
making  out  his  preliminary  proofs,  it  is  proved 
that  his  claim  for  his  alleged  loss  on  one  of 
the  subjects  insured  was  fraudulent  and  false, 
and  that  the  amount  of  loss  designated  in 
his  said  proof  of  loss,  sworn  to  by  him  as 
aforesaid,  was  fraudulent  and  false,  so  far 
as  the  said  subject  was  concerned,  is  it  un- 
reasonable for  the  policy  to  provide  that  in 
such  a  case  the  insured  shall  forfeit  all 
claim  under  the  policy,  not  only  as  to  the  said 
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subject,  but  also  as  to  all  other  subjects  in- 
cluded in  the  policy?  Having  been  proved  to 
be  guilty  of  fraud  and  falsehood  in  regard  to 
one  of  the  subjects  included  in  the  policy,  it 
is  not  unreasonable  to  suppose  that  he  may  be 
guilty  of  the  like  wrongs  in  regard  to  the 
other  subjects  included  therein.  He  may  be 
so  guilty,  and  the  insurer  may  have  no 
means  of  providing  such  guilt.  He  may  him- 
self have  been  the  author  of  the  burning  of 
which  he  complains,  or  he  may  have  ob- 
tained the  insurance  for  the  very  purpose 
of  obtaining  money  by  committing  fraud  and 
perjury  in  regard  to  one  or  more  of  the 
subjects  insured.  He  was  capable  of  either 
of  these  crimes,  as  he  was  capable  of  the 
crime  which  was  proved  upon  him. 

We  therefore  think  the  construction  con- 
tended for  by  the  counsel  for  the  defend- 
ants is  a  reasonable  one,  and  that  it  is  the 
true  one,  especially  as  it  accords  with  the 
literal  terms  of  the  provision  in  question. 

The  learned  counsel  for  the  plaintiff,  in 
his  argument  in  this  case,  referred  to  a 
great  many  decisions  of  other  States  and 
countries,  for  the  purpose  of  sustaining  his 
views  of  the  case,  and  especially  of  the  ques- 
tion we  are  now  considering.  He  referred  to 
no  decision  of  this  court,  because  there 
519  is  none  on  the  question;  *and  he  ad- 
mitted that  he  could  find  no  decision  of 
any  other  court  upon  the  very  question  in  is- 
sue; which  is  certainly  very  strong  negative 
evidence  that  no  such  decision  exists.  We 
have  referred  to  all  these  decisions,  or  at 
least  all  of  them,  which,  from  the  statement 
of  the  learned  counsel  in  regard  to  them, 
seemed  to  be  material  to  be  referred  to  by 
us;  and  none  of  them  seem  to  be  in  con- 
flict with  the  views  we  have  expressed.  H 
any  of  them  be  so,  we  do  not  think  they  ex- 
pound the  law  correctly,  and  we  are  there- 
fore unwilling  to  be  guided  by  them.  The 
learned  counsel  argues,  that  though  the  pol- 
icy in  this  case  is  a  contract  entire  in  form, 
being  a  contract  by  which  "the  Virginia 
Fire  and  Marine  insurance  company  of 
Richmond,  in  consideration  of  the  receipt 
of  one  hundred  and  twenty-five  dollars,  do 
insure  (for  one  year)  David  W.  Moore  and 
his  legal  representatives  five  thousand  dol- 
lars, to  wit,"  &c.  Yet  he  contends  that  it 
is  a  several  contract  in  substance,  because 
it  proceeds  to  value  severally  the  different 
parts  of  the  subject  insured  as  follows, 
to  wit; 

"2,000  on  his  new  wooden  flour  and  corn 
mill  building,  moved  by  water  power,  and 
wooden  and  graveled  lumber  house  con- 
nected. &c. 

"$1,000  on  machinery  and  fixtures  of  all 
kinds,  including  water  wheel  and  mill  stones 
in  said  mill  building;  and  $2,000  on  his 
stock  of  grain,  flour,  meal,  oflFal  and  empty 
barrels  and  bags  in  said  mill  building  and 
lumber  house,'*  &c. 

And  he  argues,  that  the  provision  of  for- 
feiture in  question  must  be  construed  pre- 
•  cisely  in  the  same  way  in  this  contract  as  a 
like  provision  would  be  construed  in  a  sev- 
eral policy  on  each  of  the  subjects  insured. 
In  other  word,  that  this  policy,  though  joint 
in  form,  is  several  in  substance,  and  must 
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520    be  construed  accordingly,  *as  well  in 
regard   to   the   clause   of   forfeiture  in 
question  as  to  every  other  part  of  the  pol- 
icy.   He  applies  to  the  case  the  rule  of  con- 
struction, reddendo  singula  singulis.   That  role 
applies  to  many  cases  arising  under  policies  of 
insurance,  as  some  of  the  cases  cited  by  the 
learned  cotmsel  show ;  but  it  does  not  apply  to 
this  case  for  reasons  already  stated,  it  being 
the  manifest  intention  of  the  parties,  as  it  is 
the    express    declaration   of   their    contract, 
that  "all  fraud,"  &c.,  "shall  cause  a  forfeit- 
ure of  all  claim  under  this  policy."    Where, 
in  reason,  is  the  difference  between  this  case 
and  a  case  in  which  the  different  parts  of 
the  same  subject  are  included  in  one  valu- 
ation, in  regar'd  to  the  clause  in   question? 
Suppose  here  the  whole  subject  insured  had 
been  valued  at  $5,000,  without  any  separate 
valuation  of  the  different  parts  of  the  sub- 
ject, and  there  had  been  fraud  as  to  one  of 
the  parts  only,   would  not  all  claim   under 
the  policy,  as  well  to  the  other  parts  as  to 
that    part    of   the    subject,    have    been    for- 
feited?   Certainly  so,  as  all  will  admit.    But 
where,  in  reason,  is  the  difference  between 
the  two  cases?    What  has  the  mode  of  val- 
uation of  the  subject,  whether  it  be  joint  or 
several,  to  do  with  the  construction   of  the 
clause  of  forfeiture  for  fraud?    Is  not   the 
evil  of  the  fraud  the  same  in  either  case?  Is 
not  the  presumed  intention  of  the  parties  in 
regard  thereto  the  same  in  either  case?    And 
do  not  the  literal  terms  of  the  clause  apply 
alike  to  each  case? 

The  policy  in  this  case  is  an  entire  con- 
tract, notwithstanding  the  separate  valua- 
tion of  the  different  parts  of  the  subject  in- 
sured. That  separate  valuation  was  intended 
for  the  benefit  of  the  insurers,  and  not  the  in- 
sured. The  latter  would  have  been  benefited 
by  letting  the  joint  valuation  of  the  whole  sub- 
ject insured  remain  at  the  sum  of 
531  $5,000  fixed  in  the  policy,  instead  *of 
apportioning  it  among  the  different 
parts  of  the  subject,  as  is  afterwards  done  in 
the  policy.  By  letting  the  joint  valuation 
remain  at  the  sum  of  $5,000,  that  would  have 
been  the  only  limit  of  the  right  to  recover 
the  actual  value  of  any  part  of  the  subject 
insured  which  might  be  lost  by  any  cause  in- 
sured against.  Whereas,  by  apportioning 
the  amount  of  the  joint  valuation  among 
the  different  parts  of  the  subject,  the  valu- 
ation of  each  part  is  the  limit  of  the  ri^ht 
to  recover  for  any  loss  sustained  on  ac- 
count of  such  part.  It  cannot  be  supposed 
that  either  of  the  parties,  much  less  the  in- 
surers for  whose  benefit  alone  the  separate 
valuation  was  made,  could  have  intended 
that  it  should  have  the  effect  of  taking  from 
them  the  benefit  of  the  provision  of  the 
policy  in  regard  to  fraud  or  false  swearing 
as  to  every  part  of  the  subject  insured,  ex- 
cept as  to  that  part  to  which  such  fraud  or 
false  swearing  might  directly  and  specially 
relate.  We  have  seen  both  reason  and  the 
literal  terms  of  the  policy  confirm  the  view. 
that  in  every  such  case  of  fraud  or  false 
swearing,  the  forfeiture  extends  to  all  claim 
under  the  policy  on  account  of  the  subject 
insured  or  any  part  thereof. 
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There  are  cases,  it  is  true,  in  which  it  has 
been  held,  and  no  doubt  properly,  that  a 
policy  may  be  avoided  as  to  a  part  of  the 
subject  insured,  and  valid  as  to  the  rest, 
even  though  the  language  of  the  policy  de- 
claring it  to  be  void  in  such  a  case  may  seem 
to  be  general,  and  apply  to  the  whole  policy. 
As,  for  instance,  in  a  case  in  which  a  policy 
declares  that  it  shall  be  void  for  any  subse- 
quent alienation  by  the  insured.  There,  if  only 
a  part  of  the  subject  be  aliened,  and  the  risk 
as  to  the  rest  cannot  be  increased  by  such  par- 
tial alienation,  the  policy  as  to  the  rest  would 
not  be  thereby  avoided,  but  would  re- 
582  main  in  full  force,  in  ^pursuance  of 
the  presumed  intention  of  the  parties. 
But  such  a  construction  has  never  been  ap- 
plied, and  can  never  be  applied,  to  a  case 
like  this,  of  fraud  and  false  swearing  which 
pervades  and  avoids  the  whole  policy.  To 
such  a  case  the  maxim,  falsum  in  uno,  fal- 
sum  in  omnibus,  applies.  The  insured,  having 
been  convicted  of  falsehood  in,  regard  to 
one  of  the  subjects  insured,  will  be  consid- 
ered as  false  in  regard  to  all  the  rest.  Sup- 
pose the  parties  had  been  asked  when  they 
entered  into  this  contract,  whether  they  in- 
tended that  the  forfeiture  for  fraud  and 
falsehood  of  the  assured  as  to  one  of  the 
subjects  insured,  should  be  confined  to  that 
subject,  or  extend  also  to  all  the  other  sub- 
jects insured  in  the  same  policy,  what 
TKTOuld  have  been  their  answer?  Can  any- 
body doubt?  Certainly  the  insurers  would 
have  answered,  "the  latter;"  and  surely  the 
insured  could  not  have  answered  otherwise; 
for  that  would  have  broken  off  the  contract. 
The  language  of  the  policy,  as  already 
shown,  literally  accords  with  this  obvious 
intention  of  the  parties. 

In  regard  to  the  first  assignment  of  error, 
we  are  therefore  of  opinion,  that  the  circuit 
court  did  not  err  "in  ruling  that  fraud  and 
false  swearing  as  to  one  independent  subject 
of  insurance  avoided  the  whole  policy." 

The  other  of  the  two  assignments  of  er- 
ror in  the  instruction  is, — 

2d.  That  the  court  extended  the  penalty 
of  forfeiture  to  any  false  representation  or 
false  swearing  as  to  the  amount  and  value  of 
the  property  insured  and  destroyed,  made 
either  in  the  contract  of  insurance,  or  at  any 
time  thereafter,  prior  to  any  default  on  the  part 
of  the  defendant  in  paying  any  loss  incurred. 

The  cases  referred  to  in  support  of  this  as- 
signment of  error,  to  wit:  Ferris  v.  N. 
588  American  Ins.  Co.,,1  Hill  *R.  71;  and 
Insurance  Companies  v.  Weides,  14  Wall. 
U.  S.  R.  375;  seem  to  decide  that  the  fraud 
or  false  swearing  referred  to  in  such  a  pro- 
vision as  the  one  now  in  question,  standing 
in  the  same  connection  and  location  in  the 
policy  as  does  the  provision  here,  is  such 
fraud  or  false  swearing  only  as  relates  to  the 
preliminary  proofs.  Without  deciding,  but 
conceding  (for  the  purposes  of  this  case)  that 
to  be  true,  there  can  be  no  doubt  but  that 
fraud  on  the  part  of  the  insured  in  making  the 
contract  of  insurance,  would  render  it  void 
without  any  express  provision  to  that  ef- 
fect in  the  policy,  and  even  though  there 


might  be  such  a  provision  therein  relating 
only  to  fraud  or  false -swearing  in  connec- 
tion with  the  preliminary  proofs.  In  deliv- 
ering the  opinion  of  the  court  in  the  case 
cited  from  l  Hill  71,  jw^ra,  Cowen,  J.,  takes 
occasion  to  say,  expressly,  that  a  policy  "is  al- 
ways avoided  by  the  common  law  for  the 
least  want  of  good  faith  on  the  part  of  the 
assured." 

We  think  there  is  no  error  in  any  of  the 
instructions  given  by  the  court  to  the  jury. 
The  propositions  of  law  therein  announced 
are  undoubtedly  true.  Nor  were  any  of 
them  mere  abstractions.  But  if  it  can  be 
said  that  any  of  them  were  such  abstrac- 
tions, the  court  would  not  on  that  ground  re- 
verse the  judgment,  there  being  no  error  in 
law  in  the  instructions,  and  they  could  not 
have  had  the  effect  of  misleading  the  jury. 

Upon  the  whole,  we  think  there  is  no 
error  in  the  judgment,  and  are  therefore  for 
affirming  it. 

Judgment  affirmed. 


524        *Moore  v.  The  Fireman's  Fund  Ins. 
Co. 

March   Term,    1877,   Richmond. 

Fraud  and  false  swearing  by  the  insured  as  to  one 
part  of.  the  subjects  insured  by  the  policy  held  to 
be  a  forfeiture  of  the  whole  policy,  and  that  the 
insured  cannot  recover  for  any  part  of  his  loss. 

This  case  was  heard  in  this  court,  as  well 
as  tried  in  the  court  below,  together  with 
the  preceding  case.  It  is  sufficiently  stated 
in  the  opinion  of  the  court. 

Ould  &  Carrington,  for  the  appellant. 
Robert  Howard,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  city  of  Richmond 
rendered  on  the  3d  day  of  February  1873  in 
an  action  of  assumpsit  brought  in  said  court 
by  David  W.  Moore  against  the  Fireman's 
Fund  insurance  company,  of  San  Francisco, 
on  a  policy  of  insurance.  Issue  was  joined 
on  the  plea  of  non  assumpsit,  and  leave  was 
given  to  introduce  any  evidence  under  that 
plea  which  could  be  introduced  under  any 
special  plea.  The  jury  found  a  verdict  for 
the  defendants  on  the  issue  joined;  and 
thereupon  the  plaintiff  moved  the  court  to 
set  asid6  the  verdict  and  grant  a  new  trial, 
which  motion  was  overruled,  and  judgment 
was  rendered  for  the   defendants. 

The  plaintiff  excepted  to  an  opinion  of  the 
court  given  against  him  on  the  trial  of  the 
cause.  It  is  stated  in  the  bill  of  excep- 
625  tions  that  on  the  trial  of  the  *cause  the 
plaintiff,  to  sustain  the  issue  on  his  part, 
offered  the  policy  of  insurance  which  is  set 
out  in  haec  verba  in  the  bill.  It  is  stated  in 
the  policy  at  its  commencement  that  the 
said  insurance  company,  "in  consideration 
of  $75,  do  insure  David  W.  Moore  to  the 
amount  of  $2,500 — "viz:  $1»000  on  his  stock 
of  grain,  flour,  meal,  offal  and  empty  bar- 
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rels,  contained  in  his  new  wooden  flour  and 
corn  mill  building  and  wooden  and  gravel 
lumber  houses  connected  and  communicat- 
ing, on  leased  ground,  and  adjoined  by  his 
wooden  plaster  mill;  and  $1,500  on  his  ma- 
chinery and  fixtures  of  every  description,  in- 
cluding water  wheel  and  mill  stones  con- 
tained in  said  mill  building,  which  is  moved 
by  water  power,  and  is  situate  near  the  mouth 
of  Shockoe  creek,  Richmond,  Va."  Then 
follow  the  other  parts  of  the  policy,  in  the 
ninth  clause  of  which,  being  that  which  re- 
lates to  the  notice  and  preliminary  proofs, 
is  the  following  provision:  "All  fraud  or 
attempt  at  fraud  by  false  swearing,  or  other- 
wise, shall  cause  a  forfeiture  of  all  claim 
on  this  company  under  this  policy." 

This  case  was  tried  at  the  same  time,  in 
the  same  court,  by  the  same  jury,  with  the 
case  just  decided  by  this  court  of  Moore  v. 
Virginia  Fire  and  Marine  insurance  com- 
pany. The  same  proceedings  were  had  in 
both    cases    in    the   circuit   court;    and   thfs 


596,  827 

court  of  Dinwiddic  in  1862  makes  a  contract  with  S 
for  the  purchase  of  a  certain  quantity  of  salt,  whidi 
is  delivered  by  S.  This  is  a  valid  contract,  bindiag 
on  the  county  of  Dinwiddie  as  at  present  orfu- 
ized,  and  its  payment  is  not  prohibited  either  by 
the  constitution  of  the  sute  or  of  the  United 
Sutes. 

This  was  a  proceeding  by  Stuart,  Buch- 
anan &  Co.  to  recover  from  the  county  of 
Dinwiddie  the  sum  of  $3,695.30,  the  price  of 
salt  delivered  to  the  agent  of  said  county  in 
1862.  This  salt  was  purchased  under  the  au- 
thority of  an  act  of  the  general  assembly 
of  Virginia,  which  is  set  out  in  the  opinion 
of  Judge  Christian.  In  May  1862,  a  major- 
ity of  the  justices  being  present,  the  coun- 
ty court  made  an  order  appointing 
527  ♦Edward  F.  Williamson  the  agent  of 
the  county  to  purchase  salt  of  Stuart, 
Buchanan  &  Co.,  who  were  the  owners  of 
the  salt  works  in  the  county  of  Smyth.  Wil- 
liamson   proceeded    to    act    under    this   au- 


case,  as  well  as  that,  was  brought  to  this  i  thority,  and  make  a  contract  with  said  par- 


court  by  writ  of  error.  The  two  cases  in 
volved  the  same  questions,  and  were  argued 
and  heard  in  this  court  at  the  same  time. 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record  in  that 
case  and  to  be  considered  as  filed  with  the 
record  in  this  case  also,  that  there  is  no  er- 
ror in  the  judgment  in  this  case,  and  there- 
fore affirm  the  same. 
Judgment  affirmed. 


526 


♦Dinwiddie  County  v.  Stuart,  Buch- 
anan &  Co. 

March   Term,    1877,   Richmond. 

1.  Appeal— Jurisdiction.*— An  appeal  from  a 
decision  of  the  board  of  supervisors  of  a  county, 
rejecting  a  claim  arising  under  an  order  of  a  county 
court,  made  in  1862,  is  properly  taken  to  the  county 
court   of   the   county. 

2.  Statutes — Special  Authority. — A  county 
court  acting  under  the  statute  authorizing  county 
courts  to  purchase  salt,  is  exercising  a  special  au- 
thority, and  it  must  appear  from  the  record  that 
the  justices  were  summoned,  or  a  majority  were 
present,  when  a  bond  was  executed  for  salt  pur- 
chased, or  the  bond  will  be  held  to  be  null  and 
void. 

8.  Same — Statute  of  Lilmltatlon. — Where  a 
party  presents  his  claim  against  a  county  to  the 
board  of  supervisors,  within  the  time  limited  by  the 
statute,  and  they  decline  to  take  it  up,  and  adjourn, 
and  no  entry  is  made  of  it  until  a  subsequent  meet- 
ing of  the  board,  after  the  time  of  limitation,  the 
statute   will  not  be  allowed  to  bar  the   claim. 

4.  Same — Conatltutlonallty.t — Under  the  stat- 
ute authorizing  the  counties  and  corporations  to  pur- 
chase  salt   to   be   sold   to   their   people,   the    county 


*Appeal  from  Supervisor**  Decision — Ju- 
risdiction.—See  Bartons'  Law  Pr.  (2d  Ed.)   7. 

tStatntes — Constitutionality. — The  rule  laid 
down  in  the  second  hcadnote  of  the  principal  case  is 
discussed  at  length  and  reaffirmed  in  Pulaski  County 
V.  Stuart.  Buchanan  &  Co.,  28  Gratt.  872.  In  that 
case  also  the  decision  of  the  principal  case  in  regard 
to  the  constitutionality  of  the  act  of  May  9,  1862  and 


ties  for  the  purchase  of  salt;  which  was  ful- 
filled by  them;  and  at  the  June  term  of  the 
county  court  for  1863.  the  justices  not  hav- 
ing been  summoned  and  a  majority  of  them 
not  being  present,  an  order  was  made  by 
the  county  court  that  the  clerk  of  this 
court  issue  a  bond  for  $3,695.30,  payable 
to  Stuart,  Buchanan  &  Co..  for  salt  to  be 
delivered  by  contract,  the  said  bond  to  be 
paid  the  1st  of  January  1866,  with  interest 
at  three  per  cent,  thereon  from  the  1st  of 
January  1863.  By  an  order  made  on  the 
20th  of  July,  the  interest  was  increased  to 
six  per  cent. 

In  pursuance  of  this  order  the  clerk,  on  the 
20th  of  July,  executed  a  bond  which  is  set  out 
in  the  opinion  of  Judge  Christian. 

On  the  first  Monday  in  January  1873, 
Thomas  G.  Watkins,  as  counsel  for  Stuart, 
Buchanan  &  Co.,  presented  their  claim  for 
the  said  debt  to  the  board  of  supervisors  of 
Dinwiddie;  but  they  declined  to  act  upon  it, 
and  no  entry  of  the  presentation  of  the  daim 
was  then  made  upon  the  books  of  the  super- 
visors, nor  was  an  entry  of  the  claim  made 
until  the  3rd  of  January  1874.  What  occurred 
before  the  board  of  supervisors  in  January 
1873,  is  stated  by  Mr.  Watkins  in  his  evidence, 
and  is  given  by  Judge  Christian  in  his  opin- 
ion; and  Watkins  is  sustained  by  the  clerk 
and  deputy  clerk  of  the  board. 


the  validity  of  contracts  made  under  it  is  reaffirmed. 
Sec  also,  Supervisors  v.  Catlett,  86  Va.  158;  Chester- 
field County  V.  Hall,  80  Va.  321;  School  Board  ». 
Stuart  and  Palmer.  80  Va.  64;  Stuart,  Buchanan  k 
Co.  V.  Greenbrier  County,  16  W.  Va.  95. 

Sealed  Inatraments — Aekno^vledslns^  Seal 
In  Body  of  Inntrament. — In  Bradley  Salt  Co.  v. 
Norfolk,  &«.,  Co.,  95  Va.  461  the  discussion  in  the 
opinion  of  the  principal  case,  pages  530,  531,  concern- 
ing the  validity  of  a  paper  exhibited  in  the  record  as 
a  bond  of  the  county  of  Dinwiddie  is  referred  to  as 
sustaining  the  proposition  that  by  the  Virginia  statute 
in  order  to  constitute  a  sealed  instrument  the  seal 
^cven  if  an  actual  seal  and  not  a  scroll)  most  be 
acknowledged  in  the  body  of  the  instrumeoL 
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On  the  3d  of  January  1874  the  claim  of 
Stuart,  Buchanan  &  Co.  for  the  payment  of 
the  bond  for  $3,695.30,  with  interest  at  six 
per  cent,  per  annum  from  the  1st  of  January 
1863,  was  presented  to  the  board  of 
528  supervisors  *of  the  county  of  Dinwid- 
die,  and  was  disallowed.  And  there- 
upon they  gave  notice  of  their  intention  to 
appeal  to  the  county  court.  At  the  Febru- 
ary term  1874  of  the  county  court,  the  judge 
of  that  court  being  of  opinion  that  it  would 
be  improper  for  him  to  try  the  cause,  or- 
dered it  to  be  removed  to  the  circuit  court 
of  the  county.  And  the  cause  coming  on 
to  be  tried  in  that  court  in  April  1875,  the 
parties  waived  their  right  to  have  a  jury 
for  the  trial  of  the  cause,  and  agreed  that 
the  whole  matter  of  law  and  fact  might  be 
heard  and  decided,  and  judgment  given  by 
the  court.  And  the  court  having  considered 
the  case,  reversed  the  decision  of  the  board 
of  supervisors,  and  rendered  a  judgment  in 
favor  of  Stuart,  Buchanan  &  Co.  for  the 
sum  of  $3,695.30,  with  interest  thereon  from 
the  1st  of  December  1873  till  paid,  and  their 
costs.  And  thereupon  the  defendants  ap- 
plied to  this  court  for  a  supersedeas;  which 
w^as  awarded. 

Jones,  Bernard  and  Epes,  for  the  appellants. 

Ould  &  Carrington,  S.  D.  Davies  and  W. 
L.  Watkins,  for  the  appellees. 

Christian,  J.  There  are  certain  prelimi- 
nary questions  to  be  disposed  of  before  we 
pass  upon  the  merits  of  the  controversy. 

First,  It  is  insisted  in  behalf  of  the  appel- 
lants, that  the  appeal  in  this  case  was  im- 
properly taken  to  the  county  court,  and 
that  it  ought  to  have  been  taken  directly 
to  the  circuit  court. 

The  decision  of  this  question  depends 
upon  the  true  construction  of  the  10th  and 
12th  sections  of  chapter  47,  Code  of  1873, 

page  442.  .  .      .u      •  u*     f 

These  two  sections  give  the  right  ot 
629  appeal  from  a  *decision  of  the  board 
of  supervisors,  in  general  terms,  both 
to  the  counties  and  to  claimants  against  the 
county,  to  the  county  court.  Appended  to  each 
section  is  a  separate  clause,  following  those 
clauses  of  the  sections  giving  the  right  of  ap- 
peal to  the  county  court,  which  separate 
clauses  are  in  these  words:  "Except  that  in 
case  that- where  the  decision  complained  of 
is  upon  an  order  made  by  the  county  court 
or  the  judge  thereof,  or  in  a  case  involving 
the  constitutionality  or  validity  of  an  ordi- 
nance or  by-law  of  a  corporation,  the  appeal 
may  be  taken  to  the  circuit  court  having  ju- 
risdiction over  said  county  or  corporation. 

I  think  it  is  plain  that  this  clause  was 
added  in  order  to  dispose  of  those  claims  which 
might  arise  upon  orders  made  by  the  county 
courts  as  organized  under  the  present  consti- 
tution, and  has  no  reference  to  claims  arising 
upon  orders  of  the  county  court  made  when 
composed  of  justices  of  the  peace,  which 
courts  had  been  abolished  by  the  new  consti- 
tution when  this  act  went  into  operation. 
The  terms  used  in  the  proviso— "county 
court  or  judge  thereof"— plainly  indicate 
that  this  clause  applies  to  the  county  courts  as  at 


present  organized.  Claims  that  arise  under 
orders  of  the  county  courts  which  had  been 
abolished  might  well  be  adjudicated  by  the 
county  court  as  at  present  established,  held 
by  a  judge  learned  in  the  law,  as  required 
by  the  present  constitution.  But  it  would  be 
incongruous,  and  amount  to  a  barren  right  of 
appeal,  if  the  claim  allowed  or  disallowed  by 
the  board  of  supervisors,  which  arose  "upon  an 
order  made  by  a  county  court  or  a  judge 
thereof,"  should  be  adjudicated  by  the  same 
court  or  judge  that  made  the  order  which  is 
the  foundation  of  the  claim.  In  such  a  case  it 
was  proper  to  provide  another  tribunal  to 
which  the  aggrieved  party   may  appeal; 

530  and  in  such  *a  case  the  legislature  wisely 
provided  another  and  independent  tribu- 
nal, to-wit,  the  circuit  court.  This,  however,  is 
in  terms  an  exceptional  case,  and  applies  only 
to  cases  where  the  claim  arises  upon  an  order 
made  by  the  county  court  as  at  present  organ- 
ized, or  the  judge  thereof.  In  these  cases 
the  right  of  appeal  may  be  taken  to  the  cir- 
cuit court  having  jurisdiction  of  the  county 
or  corporation.  In  all  other  cases  the  right 
of  appeal  is  to  the  county  courts.  In  the 
case  before  us  the  claim  not  being  founded 
upon  an  order  of  the  county  court  as  at  pres- 
ent organized,  or  the  judge  thereof,  but  on  an 
order  of  a  county  court  composed  of  justices 
(which  is  no  longer  in  existence),  the  right  of 
appeal  from  the  decision  of  the  board  of  su- 
pervisors was  properly  taken  to  the  county 
court,  and  comes  within  the  general  provisions 
of  the  statute,  and  not  under  the  exception.  I 
am  therefore  of  opinion,  that  the  appeal  in 
this  case  was  properly  pending  in  the  county 
court;  and  that  the  proceedings  in  that  court, 
and  afterwards  in  the  circuit  court,  by  appeal 
from  the  county  court,  were  regular  and  prop- 
er, and  that  the  case  is  properly  now  before 
this  court  for  its  final  adjudicatioi^ 

I  am  further  of  opinion,  that  the  paper 
exhibited  in  the  record  as  the  bond  of  the 
county  of  Dinwiddle  is  invalid  as  a  bond. 
Such  invalidity,  however,  did  not  arise 
from  any  want  of  legal  form.  In  form  and 
legal  effect  it  is  a  bond.  It  is  an  obligation, 
on  the  part  of  the  county  of  Dinwiddie,  to 
pay  a  sum  certain  to  Stuart,  Buchanan  &  Co. 
It  is  sealed  with  the  seal  of  the  court.  The 
seal  is  acknowledged  in  the  body  of  the  instru- 
ment as  follows :  "being  a  bond  created  by  or- 
der of  the  county  court  of  Dinwiddie,  made  in 
pursuance  of  an  act  of  the  general  assembly 
of   Virginia,"    &c.     This    is    equivalent 

531  to  saying,  being  *an  instrument  under 
seal;  an  is  a  sufficient  recognition  of  the 

seal  in  the  body  of  the  instrument.  But  this 
paper  is  invalid,  I  think,  as  a  bond  of  the  coun- 
ty, because  it  does  not  appear  from  the 
record,  that  at  the  court  at  which  it  was  exe- 
cuted the  justices  had  all  been  summoned, 
or  that  a  majority  of  them  were  present.  In- 
deed, it  appears  that  only  three  of  these 
justices  were  present.  It  cannot  be  pres- 
umed, in  a  case  like  this,  that  the  justices  had 
been  summoned.  This  ought  to  appear  af- 
firmatively, or  the  record  should  show  that  a 
majority  was  present.  The  court  was  acting 
upon  a  matter  of  special  jurisdiction,  con- 
ferred by  a  special  statute,  and  upon  a  mat- 
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ter  outside  of  its  general  jurisdiction. 

The  case  does  not,  therefore,  come  with- 
in the  doctrine  declared  by  this  court  in 
Ballard  &  als.  v.  Thomas  &  Ammon,  19  Gratt. 
14.  Here  the  jurisdiction  was  special,  fixed  by 
a  special  statute,  and  must  be  exercised  in 
accordance  with  the  provision  of  the  statute; 
that  is,  either  when  the  justices  had  all  been 
summoned,  or  when  a  majority  was  present. 
The  proceedings  in  this  case  (the  execution  of 
a  bond),  not  being  a  judicial  proceeding  with- 
in its  ordinary  jurisdiction,  must  be  shown  af- 
firmatively to  be  strictly  within  the  pro- 
visions of  the  statute  under  which  the  pro- 
ceeding was  had.  I  am,  therefore,  of  opin- 
ion, that  the  bond  referred  to  was  invalid, 
as  a  bond.  But  I  am  further  of  opinion  that, 
while  the  claim  of  Stuart,  Buchanan  &  Co. 
cannot  be  asserted  upon  this  bond,  yet  that 
is  a  valid  claim,  arising  upon  a  contract 
made  with  the  county  court  of  Dinwiddie, 
for  salt  furnished  said  county,  and  the  claim 
for  which  was  recognized  by  said  county  in 
writing,   and  made   a  matter  of  record,  as 

shown  by  the  following  order: 
582    *  Virginia: 

In    Dinwiddie    county    court,    June 
16th,  1873: 

Ordered,  that  the  clerk  of  this  court  is- 
sued a  bond  for  $3,695.30,  payable  to  Stuart, 
Buchanan  &  Co.,  for  salt  to  be  delivered  by 
contract,  the  said  bond  to  be  paid  the  1st 
January,  1866,  with  interest  at  three  per 
cent,  thereon  from  the  1st  January,  1863. 

A  copy.    Teste: 

A.  C.  Winston,  C.  C. 

The  record  shows  that  when  this  order 
was  entered  a  majority  of  the  acting  jus- 
tices were  present.  This  order  is  the  foun- 
dation of  a  valid  claim  against  the  county  of 
Dinwiddie,  if  the  same  was  presented  within 
the  period  of  the  statute  of  limitations.  In 
a  case  arising  upon  a  claim  to  be  settled  by 
the  board  of  supervisors,  it  must  be  con- 
ceded that  the  time  of  the  commencement 
of  the  action  is  the  date  of  the  presentation 
of  the  claim  before  the  board.  It  is  proved 
by  incontrovertible  evidence  that  the  claim 
of  Stuart,  Buchanan  &  Co.  was  presented 
on  the  first  Monday  in  December,  1873; 
which  was  at  a  period  not  barred  by  the 
statute  of  limitations.  Mr.  Thomas  G.  Wat- 
kins,  one  of  the  counsel  of  Stuart,  Buch- 
anan &  Co.,  testified  as  follows: 

On  the  first  Monday  in  December,  1873, 
I,  as  one  of  the  counsel  for  Stuart,  Buch- 
anan &  Co.,  appeared  before  the  board  of  su- 
pervisors of  Dinwiddie  county.  As  soon  as  the 
board  met  some  member  asked  what  business 
there  was  before  the  board.  Some  one  then 
presented  a  long  string  of  small  claims  against 
the  county.  I  then  got  up  and  told  them  I  had 
a  claim  of  Stuart,  Buchanan  &  Co.,  against  the 
county.  I  unrolled  a  bundle  of  papers, 
588  took  the  claim  out,  *and  proceeded 
to  read  it  aloud  to  the  board.  When 
I  had  finished,  one  member  of  the  board 
(I  did  not  know  the  name  of  any  of  them) 
asked  me  whether  the  amount  of  three 
thousand  odd  dollars  was  the  principal  or 
principal  and  interest  both.    I  replied  it  was 


the  principal.  One  of  them  asked  me  if  i 
had  the  bond.  I  told  h-m  I  did,  and  took  it 
out;  I  also  told  him  I  had  a  copy  which  I 
intended  to  leave  with  the  clerk,  and  then 
handed  a  copy  to  a  member  of  the  board, 
who  I  supposed  was  the  president.  I  then 
told  them  I  had  the  orders  of  the  court  ap- 
pointing the  agent,  &c.,  and  started  to  read 
one  of  them;  but  had  hardly  read  a  sentence 
of  the  order  when  some  member  of  the 
board,  got  up,  with  a  paper  in  his  hand,  and 
announced  that  a  Mr.  Carr,  a  member  of 
the  board,  had  died,  read  some  resolutions, 
and  moved  that  the  board  adjourn.  I  begged 
them  not  to  adjourn,  telling  them  I  had  come 
a  long  way  and  did  not  wish  to  return;  when 
one  of  the  board  said  that  they  Had  come  a 
long  way  too,  and  their  convenience  ought  to 
be  consulted  as  well  as  mine.  The  common- 
wealth's attorney,  Mr.  Epes,  then  arose  and 
told  the  board  that  they  had  a  precedent  for 
adjourning  on  account  of  the  death  of  a 
member;  and  he  hoped  they  would  adjourn, 
so  that  he  would  have  time  to  look  into  the 
claim  of  Stuart,  Buchanan  &  Co.  Mr.  Epes 
advocated  an  adjournment,  and  I  opposed  it 
After  we  had  been  talking  for  some  time,  the 
member  of  the  board  who  had  moved  to  ad- 
journ renewed  his  motion.  They  wanted  to  ad- 
journ indefinitely,  without  naming  any  day. 
Mr.  Epes  then  proposed  some  day  in  Febni- 
ary,  1874.  I  then  asked  to  make  it  the  15tb 
day  of  January,  1874 ;  but  Mr.  Epes  said  he  did 
not  think  it  would  give  him  time  enough 
584  to  look  into  the  case.  *Finally,  however, 
he  agreed  to  30th  of  January,  1874,  say- 
ing he  might  be  able  to  get  ready  by  that  time- 
Before  the  board  adjourned  I  asked  that 
I  might  be  allowed  to  spread  the  papers 
upon  the  record.  Mr.  Epes  objected,  say- 
ing he  did  not  see  what  good  it  would  do 
my  case.  The  clerk  then  said,  "I  suppose  I 
will  be  paid  for  it."  I  told  him  yes,  to 
spread  them  on  the  record  and  send  the  bill  to 
us,  and  we  would  pay  for  it.  He  then  asked  me 
to  put  them  in  the  order  I  wanted  them  to  come 
on  the  record.  I  took  a  pin  and  did  so,  hand- 
ing them  to  him.  I  know  that  all  the  forcgo- 
<  ing  occurred  on  the  first  Monday  in  De- 
cember, 1873.  I  most  undoubtedly  left  with 
the  belief  that  all  the  papers  would  be 
spread  on  the  record  on  that  day. 

This  testimony  of  the  counsel  prosecuting 
the  claim  is  corroborated  in  every  essential 
particular  by  the  clerk  of  the  board  of  sn- 
pervisors.     He    says: 

"On  the  first  Monday  in  December  1873. 
Mr.  Thos.  G.  Watkins,  as  counsel  for  Stuart 
Buchanan  &  Co.,  appeared  before  the  bDard 
of  supervisors,  and  presented  tbg  claim  of 
Stuart,  Buchanan  &  Co.,  and  oraers  of  the 
court,  and  insisted  upon  their  considering  the 
claim  and  spreading  it  and  the  papers  relat- 
ing to  the  same,  upon  the  record  of  said  boird. 
The  board  refused  to  consider  the  matrer, 
and  all  other  claims,  but  simply  passed  a 
resolution  in  relation  to  the  death  of  rne 
of  its  members,  and  then  adjourned  Mr. 
Watkins  left  with  me  copies  of  the  original 
papers  relating  to  the  claim  of  Stuart.  B:i^- 
anan  &  Co.,  and  which  arc  set  out  in  the 
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record  of  appeal.    Mr.  Watkins  urged  upon  [  payment  of  the  same  by  county  levies,  or  by 

.u^    u 1    .u- :j-__.:__    .r   .u.    _i.:_    loans    negotiated    upon    the   bonds   of   said 

counties,  to  be  redeemed  by  county  levies 
or  otherwise. 

§  2.  The  said  courts  shall  have  power  and 
authority  to  distribute  the  salt  thus  pur- 
chased amongst,  or  dispose  of  the  same  to, 
the  people  of  their  respective  counties,  in 
such  quantities,  upon  such  terms,  and  under 
such  regulations  as  the  said  counties  may 
prescribe. 

§  3.  For  the  purpose  of  carrying  out  the 
provisions  of  this  act,  the  said  court  may  ap- 
point or  employ  agents  or  commissioners, 
and  take  from  them  bonds  with  approved  se- 
curity, payable  to  their  respective  counties,  in 
such  penalties  as  such  courts  may  pre- 

637  scribe,  *with  condition   for  the   faithful 
performance      of    their    duties   as   such 

agents  or  commissioners.  The  bonds  so  taken 
shall  be  filed  in  the  clerk's  office  of  the  court 
in  which  they  are  taken,  and  may  be  put  in 
suit  from  time  to  time,  by  the  said  court  in  be- 
half of  the  said  counties,  or  by  any  person  in- 
jured by  the  breach  of  the  said  conditions. 

§  — .  This  act  shall  be  in  force  from  its 
passage. 

It  was  under  this  act  that  the  contracts  in 
the  case  before  us,  and  those  known  as  the 
Salt  cases,  are  now  sought  to  be  enforced. 

The  learned  counsel  for  the  counties  as- 
sail these  contracts  upon  two  grounds  (com- 
mon to  all  the  cases).  First,  That  the  act  of 
the  legislature  under  which  these  contracts 
were  made,  was  the  act  of  a  pretended  legis- 
lature of  an  unlawful  and  usurped  govern- 
ment; and  that  therefore  all  contracts  made 
under  this  pretended  authority  of  such*  leg- 
islation were  illegal  and  void.  Second,  That 
all  such  contracts  come  within  the  prohibition 
of  the  present  state  constitution,  which  de- 
clares that  "no  county,  city  or  corporation 
shall  levy  or  collect  any  tax  for  the  payment 
of  any  debt  contracted  for  the  purpose  of 
aiding  any  rebellion  against  the  state  or 
the  United  States."    Art.  10,  sec.  10  Const. 

These  are  the  two  grounds  upon  which 
these  contracts  are  assailed  by  the  counsel 
representing  the  different  counties. 

As  to  the  first  position  upon  which  coun- 
sel claim  that  these  contracts  cannot  be  en- 
forced, viz:  that  the  contracts  were  made  un- 
der the  pretended  authority  of  an  unlawful  and 
usurped  government,  it  is  sufficient  to  say  that 
the  Richmond  government  (so  called),  as  well 
as  the  Confederate  government,  of  which 

638  it  *formed  a  part,  have  been  repeatedly 
recognized  by  this  court,  by  the  su- 
preme court  of  the  United  States,  and  by 
the  legislature  of  the  restored  government, 
as  at  least  having  all  the  attributes  of  a  gov- 
ernment de  facto.  Walker  v.  Christian,  21 
Gratt.  291,  302;  Walker  v.  Pierce,  21  Gratt. 
722;  Nezvton  v.  Bushong,  22  Gratt.  628;  Ruck- 
man  V.  Lightfier's  ex'ors,  24  Gratt.  19;  Texas 
V.  White,  7  Wall.  U.  S.  R.  702,  733;  Thorn- 
ington  V.  Smith,  8  Wall.  U.  S.  R.  1. 

In  Walker  v.  Pierce,  Judge  Anderson, 
speaking  for  the  whole  court,  and  referring 
to  an  act  of  the  legislature  passed  in  1863,  in 
reference  to  Confederate  currency,  says:  "The 
plaintiff  contends  that  this  act  has  no   force 


the  board  the  consideration  of  the  claim 
that  day,  and  of  spreading  all  the  papers 
upon  the  record.    All  the  papers  were  so  left 

with  me  at  that  meeting  on  that  day." 
635         *He   further    says   no   entry   of   the 
application    was    made    until    the    3rd 
January  1874. 

Now  it  is  insisted  by  the  learned  counsel 
for  the  appellant,  that  it  can  be  shown  by 
the  record  alone  that  the  claim  was  pre- 
sented ;  and  as  the  record  shows  that  the  date 
of  its  presentation  was  3rd  January  1874,  it  is 
therefore  barred  by  the  statute  of  limitations. 
I  cannot  concur  in  this  view.  If  the 
board,  by  its  own  fault,  prevented  the 
recordation  of  the  claim  and  the  papers  to 
sustain  it,  it  cannot  be  permitted  to  take  ad- 
vantage of  its  own  default,  to  defeat  a  claim 
presented  in  due  time;  and  which  ought  to 
have  been  recorded,  and  would  have  been  re- 
corded but  for  its  refusal.  Under  the  circum- 
stances the  board  will  be  estopped  from  plead- 
ing the  act  of  limitations,  and  the  court  will 
regard  the  recordation  of  the  claim  to  have 
been  made  when  it  ought  to  have  been  made — 
when  the  claim  was  presented,  and  the  papers 
sustaining  it  were  delivered  to  the  clerk,  to 
ivit:  on  the  first  Monday  in  December  1873. 

I  am  therefore  of  opinion  that  the  claim 
of  the  appellees  was  not  barred  by  the  stat- 
ute  of  limitations. 

The  decision  of  all  the  preliminary  ques- 
tions brings  me  to  consider  the  case  upon 
its   merits. 

This  contract  of  Stuart,  Buchanan  &  Co. 
-with  the  county  of  Dinwiddie,  for  furnish- 
ing salt  during  the  late  war,  like  those  cases 
known  as  the  Salt  cases,  decided  by  a  divid- 
ed court  at  the  last  term,  all  have  two  fea- 
tures in  common.  They  all  arose  out  of  con- 
tracts made  by  the  several  counties  named, 
under  an  act  of  the  legislature  of  what  is 
called  the  Richmond  government,  in  contradis- 
tinction of  what  is  known  as  the  restored  gov- 
ernment of  Virginia,  and  which  was  passed 
during  the  war,  to  wit:  on  the  9th  May  1862. 
They  all  are  denounced  in  common,  as 
536  contracts  unlawful  *and  invalid,  be- 
cause made  and  entered  into  for  the 
purpose  of  aiding  (the  so-called)  rebellion 
against  the  United  States,  and  therefore 
void  under  the  constitution  of  the  restored 
government   of   Virginia. 

The  authority  under  which  the  contracts 
now  sought  to  be  enforced  were  made,  is 
an  act  of  the  legislature  assembled  at  Rich- 
mond, passed  May  9th,  1862,  entitled  "An 
act  to  authorize  the  county  courts  to  pur- 
chase and  distribute  salt  amongst  the  peo- 
ple and  provided  payment  for  the  same;" 
and  is  in  the  following  words: 

§  1.  Be  it  enacted  by  the  general  assem- 
bly, that  the  courts  of  the  several  counties 
of  this  commonwealth,  when  a  majority  of  the 
acting  justices  of  the  county  is  present,  or 
when  the  justices  have  been  summoned  to  at- 
tend to  act  upon  the  matter,  are  hereby  author- 
ized and  empowered  to  order  the  purchase  for 
the  use  of  the  people  of  said  counties  respec- 
tively, such  quantities  of  salt  as  the  said  courts 
may  deem  necessary,  and  to  provide  for  the 
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or  validity  as  a  law.  I  do  not  concur  in  that 
opinion.  It  was  the  act  of  the  legislature  of 
the  state,  which  had  the  power  to  enforce 
all  its  enactments.  It  had  the  force  and  ef- 
fect of  a  law  of  the  state,  and  was  as  obli- 
gatory on  the  citizens  of  the  state  as  is  any 
law  passed   by    subsequent   legislatures." 

The  opinion  of  Chibp  Justice  Chase,  in 
Texas  v.  White,  is  as  applicable  to  that  por- 
tion of  this  state  now  recognized  as  Virginia, 
as  it  was  to  the  state  of  Texas.  He  says,  page 
733,  "And  yet  it  is  an  historical  fact,  that  the 
government  of  Texas,  then  in  full  control  of 
the  state,  was  its  only  actual  government;  and 
certainly  if  Texas  has  been  a  separate  state, 
and  not  one  of  the  United  States,  the  new 
government  having  displaced  the  regular  au- 
thority, and  having  established  itself  in  the 
customary  seat  of  power,  and  in  the  exer- 
cise of  the  ordinary  functions  of  adminis- 
tration, would  have  constituted,  in  the  strictest 
sense  of  the  words,  a  de  facto  government; 
and  its  acts,  during  the  period  of  its  existence 
as  such,  would  be  effectual,  and  in  almost  all 
respects  valid.  And  to  some  extent  this  is 
true  of  the  actual  government  of 
539  *Texas,  though  unlawful  and  revolu- 
tionary as  to  the  United  States. 
It  is  not  necessary  to  attempt  any  exact 
definition  within  which  the  acts  of  such  a 
state  government  must  be  treated  as  valid 


clared  valid  and  binding  by  the  decisions  of 
this  court  and  of  the  supreme  court  of  the 
United  States,  but  by  the  express  statutes 
of  the  restored  government  of  Virginia— 
whose  constitutionality  or  validity  have 
never  been  questioned  in  this  court  or  else- 
where. 

On  the  28th  February,  1866,  an  act  was 
passed  by  the  legislature  of  the  restored 
government,  the  very  object  of  which,  as 
shown  by  its  title  and  preamble,  was  "to 
give  effect  to  certain  acts,  contracts  and 
proceedings  during  the  late  war." 

After  reference  to  the  existing  and  actual 
supremacy  of  the  Confederate  government  and 
the  state  government  as  a  part  of  it,  it  pro- 
vides as  follows:  "And  whereas  doubts  niay 
arise  whether  any,  and  what  acts,  contracts 
and  proceedings,  done,  made  and  had,  and 
whether  any,  and  what  rights  and  titles  ac- 
quired under  the  authority,  or  supposed  au- 
thority, of  the  said  governments,  or  either  of 
them,  are  valid  and  effectual :  Now,  therefore, 
for  the  better  protection  of  the  people,  and  for 
preventing   and   settling   such    doubts, 

"Be  it  enacted  by  the  general  assembly, 
that  all  contracts  and  agreements  of  every 
kind  and  nature  whatsoever,  whether  execu- 
tory or  executed,  all  marriages,  and  all  acts 
and  proceedings  whatsoever,  made,  done  or 
had.  and  all  rights  and  titles  of  every  kind 


or  invalid.  It  may  be  said,  however,  with  j  and  nature  whatsoever,  accrued  to  or  ac- 
sufl&cient  accuracy,  that  acts  necessary  to  i  quired  by  any  person,  under  the  authority  of 
peace  and  good  order  among  citizens,  such,  either  of  the  governments  aforesaid,  or  of  any 
for  example,  as  acts  sanctioning  and  pro-  law  established  and  recognized  thereby,  *  ♦  • 
tecting  marriage  and  the  domestic  relations,    and  not  inconsistent  with  the  constitution  and 


governing  the  course  of  descents,  regulat- 
ing ^e  conveyance  and  transfer  of  proper- 
ty, real  and  personal,  and  providing  reme- 
dies for  injuries  to  person  or  estate,  and 
other  similar  acts,  which  would  be  valid  if 


laws  of  the  United  States,  or  with  the  con- 
stitution   of    this    state,    and    all    such 

541  contracts  *and  other  acts  and  proceed- 
ings  made,  done  or  had,  and  rights  and 

titles    acquired,   by   any    person    under   the 


emanating  from  a  lawful  government,  must  |  authority  of  the  said  state  government  or 
be  regarded  in  general  as  valid  when  pro-    the  laws  established  or  recogrnized  thereby. 


ceeding  from  an  actual  though  unlawful 
government." 

iSee  also  Thornington  v.  Smith,  8  Wall.  U. 
S.  R.  12;  Sprott  v.  United  States,  20  Wall.  U. 
S.  R.  459;  Huntington  v.  Texas,  16  Wall.  U. 
S.  R.  402 ;  Evans  v.  City  of  Richmond,  Johns, 
Rep.  Ch.  J.  Chase's  Decisions  551;  Thomas  v. 
City  of  Richmond,  12  Wall.  U.  S.  349,  357. 

Upon  these  authorities,  as  well  as  upon 
the  general  principals  of  international  law, 
recognized  by  all  writers  upon  the  subject, 
from  Grotius,  its  father,  down  to  Wheaton 
and  Phillimore,  its  latest  expounders,  the  gov- 
ernment, which  had  its  seat  at  Richmond  dur- 
ing the  late  civil  war,  was  at  least  a  govern- 


*  *  *  shall  be  held  and  taken  to  be.  and 
to  have  been,  at  all  times,  of  the  same  force, 
virtue  and  effect,  in  all  respects,  and  none 
other,  as  if  no  question  had  ever  been  made 
as  to  the  lawful  authority  of  said  govern- 
ments, or  either  of  them." 

Thus  it  appeared  that  by  an  express  en- 
actment of  the  legislature  of  the  recognized 
lawful  and  restored  governments,  all  con- 
tracts made,  and  rights  and  titles  acquired, 
under  the  authority  of  the  Richmond  gov- 
ernment, or  of  laws  established  and  recog- 
nized thereby,  are  expressly  recognized  as 
valid  and  binding,  unless  "inconsistent  with 
the  constitution  and  laws  of  the  United  States, 


ment  de  facto,  and  all  its  acts  in  the  ordinary  )  or  with  the  constitution  of  the  state.' 
administration  of  law,  and  in  the  interests  of  I  come  now  to  notice  the  second  ground 
civil  society,  and  for  the  protection  of  civil  !  upon  which  the  validity  of  the  contracts 
rights,  were  valid,  and  all   contracts,  arising  i  under     consideration     is     assailed    by    the 


out  of  the  laws  of  such  a  government  will 
be  enforced,  after  the  restoration  of  peace, 
to  the  extent  of  their  just  obligations  un- 
less it  be  shown  that  such  laws  were  en- 
acted, or  contracts  entered  into,  "for 
540  the  ♦purpose  of  aiding  any  rebellion 
against  the  state  or  against  the  United 
States." 

Such  laws  and  contracts  are  not  only  de- 


learned  counsel  representing  the  counties  m 
these  suits,  to  wit:  "and  all  these  contracts 
come  within  the  inhibition  of  the  state  consti- 
tution, which  declares  that  'no  county,  city  or 
corporation  shall  levy  or  collect  any  tax  for 
the  payment  of  any  debts  created  for  the 
purpose  of  aiding  any  rebellion  against  the 
state  or  against  the  United  States,'" 
The  question  we  have>  to  detiermme  is, 
j^^  Digitized  by  VjOOQIC 
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were  the  debts  contracted  by  these  coun- 
ties, in  the  purchase  of  salt  for  the  use  of 
its  citizens,  ''created  for  the  purpose  of  aid- 
ing any  rebellion  against  the  state  or  the 
United    States?" 

1st.    Was  there  anything  in  the  act  itself 

which  conferred  the  authority  to  make  these 

purchases,  which  makes  it  liable  to  the 

548    objection  that  it   was  passed   for  ♦the 

purpose  of  aiding  any  rebellion  against 

the  state  or  against  the  United  States? 

It  has  already  been  shown  that  it  was  a 
legislative  act  of  a  government  de  facto,  and 
is  as  operative  and  valid  as  if  it  had  been  the 
legislative  act  of  a  government  de  jure;  pro- 
vided it  is  not  subject  to  the  objection  that 
it  was  passed  for  an  unlawful  purpose.  Cer- 
tainly no  such  unlawful  purpose  is  indicated 
upon  the  face  of  the  act,  either  from  its  ob- 
ject or  express  terms.  Its  title  indicates  its 
purpose:  "An  act  to  authorize  the  county 
courts  to  purchase  and  distribute  salt 
amongst  the  people,  an4  provide  payment 
for  the  same."  Surely  this  is  a  lawful  pur- 
pose.  It  cannot  be  held  that  the  motive  and 


called  upon,  nor  military  orders  issued,  to 
effect  its  distribution.  It  was  distributed  to 
the  people  through  the  civil  courts,  which 
had  their  existence  and  regular  constitu- 
tional organization  long  before  any  "rebel- 
lion" was  dreamed  of;  and  it  was  the  agents 
of  those  courts,  and  not  of  the  military  au- 
thorities, then  at  war  with  the  United 
States,  through  whom  these  bounties  of  charity 
and  humanity  were  dispensed  to  the  people  of 
the  commonwealth.  It  is  true  that  supplies 
of  salt  to  the  people  preserved  life  and  pro- 
moted health,  and  thus  enabled  them  the 
better  to  resist  invasion,  and  to  carry  on  the 
war  then  waged  between  the  north  and 
south;  and  in  this  sense  may  be  satid  to  be  re- 
motely and  indirectly  in  aid  of  the  rebellion. 
The  same  may  be  said  of  every  act  of  charity, 
of  humanity  and  self-preservation  done  during 
a  civil  war.    If  I  gave  to  a  starving  soldier  a 

crust  of  bread  or  a  cup  of  cold 
544    ♦water — if  a  mother  nursed  and  watched 

beside  her  sick  or  wounded  son,  seeking 
by  her  tenderness  and  care  to  restore  him  to 
health    and    strength — if    amid    the    sickening 


object  of  the  legislature  in  passing  such  act  ;  horrors  of  the  hospital  and  the  prison  angels 


was  unlawful  and  treasonable.  The  courts 
will  not  impute  unlawful  motives  to  the  leg- 
islature where  the  terms  of  the  act  do  not 
disclose  the  unlawful  purpose.  As  was  said 
by  Judge  Denio,  in  People  v.  Draper,  15  N.  Y. 
533,  545:  "If  a  given  act  of  legislation  is  not 
forbidden  by  express  words  or  by  necessary 
implication,  the  judge  cannot  listen  to  a  sug- 
gcstton,  that  the  professed  motives  for  pass- 
ing it  are  not  the  real  ones.  If  the  act  can 
be  upheld  upon  any  views  of  expediency  or 
public  policy  which  the  legislature  may 
have  entertained,  the  law  cannot  be  chal- 
lenged in  the  courts."  See  also  People  v. 
Shepard,  36  N.  Y.  2S6,  289.  The  same  doctrine 
is  recognized  by  this  court  in  D caring  v.  Ruck- 
er,  18  Gratt.  427,  437,  where  it  is  said  by 
Judge  Joynes,  "Whatever  we  may  speculate 
about  the  real  purpose  of  the  legislature, 
we  must,  if  the  language  will  allow  it,  im- 
pute to  them  a  lawful  purpose,  and  put  such 
a  construction  upon  the  act  as  will  make  it 
consistent  with  the  supreme  law." 

Adopting  this  rule  of  construction,  it  is 
plain  that  both  the  act  itself,  and  the 
MS  contracts  made  under  it,  ♦were  not 
unlawful.  If  these  debts  had  been  created 
under  the  authority  of  a  lawful  government 
(I  mean  lawful  in  the  sense  of  the  decisions 
of  the  courts),  no  question  could  have  been 
raised  as  to  their  validity.  And  the  true 
test  of  their  validity  is,  were  they  enacted  "for 
the  purpose  of  aiding  any  rebellion  against 
the  state  or  against  the  United  States." 

The  purpose  of  the  act  was  "to  furnish 
salt  to  the  people  of  the  commonwealth," 
not  to  soldiers  in  armed  rebellion  against  the 
state  or  the  United  States,  but  to  the  people 
of  the  commonwealth— women,  children,  old 
men,  non-combatants,  slaves — all  which  make 
up  the  people  of  the  commonwealth.  This  ar- 
ticle of  prime  necessity,  absolutely  requisite 
for  the  preservation  of  human  life  and  ani- 
mal life,  was  to  be  furnished  and  distri- 
buted by  the  terms  of  the  act  through 
agencies  of  the  civil  government,  and  not 
the  military.    Neither  military  officers  were 


of  mercy  were  ministering  to  the  suffering 
and  the  dying,  and  a  single  soldier  be  res- 
cued from  death — or  a  single  wounded  man 
is  healed  and  sent  back  to  the  ranks — "aid" 
is  given  remotely  and  indirectly  "to  the  re- 
bellion." Are  such  acts  as  these — dictated 
by  the  instincts  of  nature  and  the  appeals  of 
our  common  humanity — to  be  denounced  as 
unlawful  and  treasonable?  Docs  the  exist- 
ence of  a  civil  war  loosen  the  bonds  of  so- 
ciety and  destroy  all  natural  and  civil 
rights?  Are  the  horrors  of  war  to  be  in- 
creased and  intensified  by  a  total  suspen- 
sion of  the  administration  of  laws?  Must 
anarchy  rule  supreme  because  a  people  are 
engaged  in  civil  war?  Does  the  maxim, 
"inter  arma  leges  ^silent"  mean  that  all  the 
laws  of  society  and  of  self-preservation  are 
to  be  silenced,  and  all  natural  rights  and 
civil  rights  be  destroyed,  or  yield  to  the 
laws  of  war? 

Society  has  a  right  to  protect  itself.  A 
state  must  provide  for  the  health  and  the 
lives  of  its  citizens.  In  doing  this  it  but 
conforms  to  the  law  of  nature  and  the  law 
of  God.  "The  law  of  nature,"  says  Black- 
stone,  "being  coeval  with  mankind,  is  supreme 
in  obligation  to  any  other.  No  human  laws  are 
of  any  validity  if  contrary  to  this." 

"The  law  of  England  (says  Broom  in  his 
Commentaries  on  the  Common  Law),  whether 
statutory  or  customary,  professes  to  act  in  ac- 
cordance with,  and  to  be  regulated  by, 
certain  great  fundamental  principles.  It 
professes  to  act  and  adjudicate  conformably 
to  the  law  of  nature,  the  law  of  God,  to  " 
common  sense,  to  legal  reason,  to  justice 
and   humanity." 

545  ♦The  enlightened  jurisprudence  of 
every  civilized  country  recognize  and 
enforce  these  doctrines.  They  have  been 
repeatedly  declared  even  by  that  tribunal  (the 
supreme  court  of  the  United  States)  which 
would  be  very  slow  to  legalize  or  validate 
any  act  intended  to  give  aid  to  the  rebel- 
lion. 
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In   Texas  v.   White   (supra)   Judge  Chase  '  no  reference  to  war  or  state  defence;  its  siil>- 
A^fe   «^^«coo.„  ♦^    ^^.«^   ^^A   ^^^A    j^^.^  matter  is  in  the  interests  of  humanity  and 

the    preservation    of    society    itself.     Its  pro- 
fessed object,  as  shown  in  its  title,  is  to  giTC 
relief   to   the   needy,   helpless,   non-combatant 
people,  and  not  to  the  maintenance  of 

547  a  military  ♦force.  These  professed  mo- 
tives being  not  only  innocent,  but  com- 
mendable, we  ought  not  to  entertain  a  sug- 
gestion that  these  were  not  the  real  mo- 
tives. Every  presumption  will  be  made  in 
favor  of  a  lawful  purpose.  It  must  be 
proved  that  the  actual  intent  in  the  passage 
of  the  feict  was  "to  promote  the  rebellion," 
and  that  these  debts  were  created  for  the 
purpose  of  aiding  rebellion  against  the  sute 
or  the  United  States.  In  these  cases  no 
such  intent  is  proved;  but,  on  the  contrary, 
it  is  plain  that  the  act  was  passed  for  the 
lawful  and  humane  purpose  of  furnishing  to 
the  people  that  article  of  pure  necessity, 
without  which  all  human  life  and  animal  life 
must  perish.  It  matters  not  that  the  scarcity 
of  salt  was  produced  by  the  war.  Whether 
by  war,  or  pestilence,  or  famine,  or  earth- 
quake, or  flood,  or  fire,  or  any  other  great 
calamity;  if  this  great  necessity  for  the  pre- 
servation of  health  and  of  life  existed,  it 
was  the  duty  of  the  state  to  supply  it  to  its 
citizens;  and  every  contract  made  for  this 
lawful  and  humane  purpose  is  as  legal  and 
valid,  as  sacred  and  binding,  as  any  contract 
ever  enforced  in  a  court  of  justice. 

I  should  say  therefore,  both  upon  princi- 
ple and  authority,  that  the  obligations  as- 
sumed by  the  counties  for  the  purchase  of 
salt,  under  the  act  of  May  9th.  1862,  arc 
valid,  and  must  be  enforced. 

Now  at  this  •point,  before  entering  upon 
a  discussion  of  further  views  enforced  by 
the  learned  counsel  for  the  appellant,  with 
much  ingenuity  and  ability,  I  desire  to  say, 
in  justice  to  my  brother  Anderson,  that  m 
the  opinion  I  wrote,  after  the  adjournmeat 
of  the  court,  carrying  out  my  oral  opinion, 
delivered  from  the  bench  in  the  cases  known 
as  the  salt  cases,  decided  by  a  divided  court 
in  1876,  I  unintentionally  gave  to  his  language 
an  interpretation  not  intended  by  him. 

548  From    *his    explanation    afterwards,   I 
am    satisfied   I    had   misconceived  his 

meaning,  and  I  now  take  pleasure  in  repair- 
ing any  injustice  which  may  have  been  done 
him  in  the  course  of  that  opinion  arising 
from  such  misconception;  but  I  am  con- 
strained to  say,  most  respectfully,  that  his 
views,  as  modified  and  explained,  do  not 
meet  my  concurrence,  and  admitting  his 
premises  to  be  correct,  would  lead  my  mind 
to  a  contrary  conclusion. 

But  it  is  urged  by  the  learned  counsel  for 
the  appellant,  in  his  petition  of  appeal,  that 
"the  present  county  of  Dinwiddie  is  a  differ- 
ent county  organization  from  that  whose  agent 
contracted  the  debt,  and  is  no  wise  bound 
therefor." 

If  I  understand  this  position  it  is  this — 
that  the  counties  which  made  the  contracts  are 
not  the  same  counties  which  are  now  called 
upon  to  meet  them  by  payment  How  have 
they  lost  their  identity?    When  and  where? 

The  state  has  certainly  not  lost  its  identity 
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said:  "Acts  necessary  to  peace  and  good 
order,  *  *  and  other  similar  acts  (and 
surely  acts  for  the  preservation  of  the 
health  and  life  of  the  citizen  come  within 
the  category),  which  would  be  valid  if 
emanating  from  a  lawful  government,  must 
be  regarded  in  general  as  valid  when  proceed- 
ing from  an  actual  though  unlawful  government." 

In  Bvans  v.  City  of  Richmond  (supra)  the 
same  judge  said:  "In  Texas  v.  White,  the  su- 
preme court  held  that  the  acts  of  a  body  ex- 
crcismg  authority  in  an  insurgent  state  as 
a  legislature  must  be  regarded  by  the  United 
States  as  either  valid  or  not  according  to 
the  subject  matter  of  legislation." 

Again  he  says  in  the  same  case:  "As  to 
regulations  concerning  marriage,  descents, 
conveyances  of  property — everything,  in 
short,  which  belongs  to  ordinary  business 
and  the  common  transactions  of  life — its 
acts  may  be  upheld  as  valid.  But,  on  the 
other  hand,  those  acts  which  were  intended 
to  give  a  sanction  to  proceedings  of  any 
body,  corporate  or  otherwise,  which  would 
have  a  tendency  to  subvert  the  authority  of 
the  United  States,  cannot  be  so  regarded." 

In  Thomas  v.  The  City  of  Richmond,  12 
Wall.  U.  S.  R.  349,  357,  Mr.  Justice  Bradley, 
declaring  the  unanimous  opinion  of  the  court, 
says:  "Laws  made  for  the  preservation  of 
public  order  (and  a  fortiori  for  the  preser- 
vation of  Hfe  and  health),  and  for  the  regula- 
tion of  business  transactions  between 
546  man  and  man,  and  not  '''to  aid  or  pro- 
*mote  the  rebellion,  though  made  by  a 
mere  de  facto  government  not  recognized  by 
the  United  iStates,  would  be  so  far  recog- 
nized as  to  sustain  the  transactions  which 
have  taken  place  under  them.^' 

In  Thorington  v.  Smith  (supra)  it  was  de- 
clared that  "transactions  in  the  ordinary 
course  of  civil  society,  thopgh  they  may  in- 
directly and  remotely  promote  the  ends  of 
the  unlawful  government,  are  without 
blame,  except  w^hen  proved  to  have  been  en- 
tered into  with  the  actual  intent  to  fur- 
ther  insurrection   or   rebellion." 

The  supreme  court  said  in  Huntington  v. 
Texas,  16  Wall.  U.  S.  R.  402,  if  the  bonds  in 
controversy  "had  been  issued  and  applied 
to  the  support  of  schools,  or  the  maintenance 
of  asylums  for  the  insane,  for  the  deaf, 
mute  or  the  blind,  or  to  other  purposes 
equally  legitimate,  the  presumption  would 
be  in  favor  of  the  holders  of  the  bonds,  and 
not  against  them."  ♦  ♦  ♦  Whether  the 
alienation  of  the  bonds,  by  the  usurping  gov- 
ernment, divests  the  title  of  the  state,  depends 
on  other  circumstances  than  the  quality  of  the 
government.  If  the  government  was  in  actual 
control  of  the  state,  the  validity  of  the  alien- 
ation must  depend  on  the  object  and  pur- 
poses of  it.  If  that  was  just  in  itself  and 
laudable,  the  alienation  was  valid. 

In  conformity  with  these  principles,  so 
often  and  clearly  defined  by  the  decision  of 
the  supreme  court  of  the  United  States,  as 
well  as  by  this  court,  it  was  perfectly  com- 
petent for  this  de  facto  state  government  to 
pass  the  act  of  May  9th,  1862,  under  which 
those  debts  were  created.   The  act  itself  makes 
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by  the  events  of  the  war.  That  it  has  not  has 
been  solemnly  decided  by  this  court.  In  Hig- 
ginbetham's  ex*x  v.  Commonwealth,  25  Gratt 
627,  the  lamented  Judge  Bouldin,  speaking  for 
the  whole  court  said,  page  635,  "Virginia  has 
not  lost  her  identity  by  the  loss  of  forty- 
eight  counties  and  the  inhabitants  thereof. 
Impoverished,  crushed  and  dismembered, 
like  a  multitude  of  her  faithful  defenders, 
she  is  Virginia  still,  and  so  I  trust  she  will 
long  remain.  I  am  wholly  unwilling  to  ad- 
mit that  her  identity  has  been  lost." 

Now  if  dissolution  cannot  be  predicated 
of  the  state,  how  can  it  be  of  the  counties? 
Can  the  state  live  and  the  counties  perish? 
Can  the  state  "remain  the  same"  and  the 
counties  change — can  the  state  retain  it? 
identity  and  the  counties  lose  their  iden- 
tity? 

549  *What  is  meant  Jjy  the  declaration 
that  there  is  "a  want  of  identity  be- 
tween the  contracting  party  and  the  paying 
party?"  The  contracting  party  is  the  county 
of  Dinwiddie  in  January  1862.  Is  not  the  county 
of  Dinwiddie  the  same  county  in  January 
1862  as  in  January  1866  or  in  January  1876. 
Surely  it  will  not  be  contended  that  its 
identity  is  destroyed  because  its  citizens  in 
1862  are  not  the  same  ^in  1866  or  1876.  If 
any  change  in  the  actual  residents  of  a 
county  could  destroy  its  identity,  it  would 
lose  its  identity  every  day.  The  county  of 
Dinwiddie  continues  to  be  the  county  of 
Dinwiddie,  however  its  inhabitants  may 
change  either  by  increase  or  decrease.  It  is 
the  identical  county  now  that  it  was  be^ 
fore  any  of  its  inhabitants  were  born.  This 
court  has  more  than  once  decided  that  not 
even  an  excision  of  a  part  of  its  territory 
and  incorporation  of  a  part  of  its  inhabi- 
tPnts  with  another  county  or  municipality 
destroys  the  identity  of  a  county.  Harrison 
Justices  V.  Holland,  3  Gratt.  247;  JVade  and 
others  v.  City  of  Richmond,lS Gr3itt.5S3.  With- 
in a  few  years  past  one-third  of  the  population 
of  the  county  of  Henrico  has  been  incor- 
porated with  the  city  of  Richmond.  Surely  no 
one  will  contend  that  thereby  the  county  of 
Henrico  has  lost  its  identity.  It  is  still  the 
same  county  that  it  was  before.  How  can  it 
be  said,  then,  that  the  county  of  Dinwiddie 
as  it  stood  in  January  1862  is  not  the  same  as 
it  stands  at  the  present  day.  Its  territory  is 
the  same,  its  population  is  but  little  changed, 
and  substantially  the  same  body  of  laws 
govern  it  now  as  in  1862. 

The  declaration  that  there  is  "want  of 
identity"  between  the  counties  during  the 
existence  of  the  war  and  after  its  close  is  a 
declaration  in  another  form  that  the  coun- 
ties perished  or  lost  their  identity  during  the 
war.    It  is  admitted  that  the  states  did 

550  not;  and  a  *fortiori  the  counties  did  not. 
If  the   state   retained  its   identity,   the 

counties  a  fortiori  remained  the  same.  But  if 
by  the  argument  that  there  is  a  "want  of 
identity  between  the  contracting  party  and 
the  paying  party"  it.  is  meant  to  assert  that 
a  county  within  the  territory  of  a  state, 
while  it  was  one  of  the  Confederate  States, 
is  not  the  same  county  after  that  state  has, 
by  the  destruction  of  the  Confederacy,  been 
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restored  to  the  Union,  then  all  I  have  to 
say    is,  why  is  it   that    in    the   cases    involving 
the    same    question,    decided   by   this    court    . 
and   by   the    supreme   court   of  the   United 
States,  no  such  ground  has  ever  before  been 
even  hinted  at  either  by  court  or  counsel. 
In  Jones  v.  City  of  Richmond,  18  Gratt.  517, 
the  city  of  Richmond  made  during  the  war, 
upon   the   eve   of   the   evacuation,   a   contract 
to  pay  its  citizens  for  all  spirituous  liquors 
which  as  a  measure  of  peace  and  order,  it 
was  deemed  necessary  to  destroy.  This  con- 
tract  was  enforced   after   the   war.    It  was 
never    hinted    that    the    city    of    Richmond 
which  made  the  contract  was  not  the  same 
city   of    Richmond    which    was    required   to 
pay    the    damages.     There    was    the    same 
"want  of  identity"  between  Richmond  dur- 
ing the  war  and  Richmond  after  the  war  ns 
there  was  between  the  county  of  Dinwiddie 
during  the  war  and  the  county  of  Dinwiddie 
after  the  war.   So  in  the  case  of  the  Town  of 
Danville  v.  Pace,  25  Gratt.  1,  the  bortds,  the 
subject    of   controversy,    were    issued   by    the 
town  of  Danville  during  the  war.    Judgment 
was   given   upon   these   bonds   after  the   war, 
which  was  affirmed  by  this  court.   It  was  never 
suggested  by  court  or  counsel  that  there  was 
any    "want    of    identity"    between    Danville 
during  the  war  and  Danville  after  the  war, 
or  that  these  contracts  made  by  these  towns 
during    the    war    could    not    be    enforced 
against  them  after  the  war.    In  both 
551  '  *cases  the  court  was  unanimous.     See 
also  Miller  &  Franklin  v.  City  of  Lynch- 
burg, 20  Gratt.  330,  in  which  Judge  Andekson 
delivered   the   opinion   of  the   court.    So  in 
the  cases  of  Evans  v.  City  of  Richmond  and 
Thomas  v.  same  (supra),  it  never  was  hinted 
by  Chief  Justice  Chase  or  Mr.  Justice  Mil- 
ler, who  delivered  the  opinion  of  the  court 
in    these    two    cases    respectively,    that    the 
City  of  Richmond  which  issued  the  "small 
notes,"  the  subject  of  controversy,  was  not 
the   same  city  of  Richmond  against   which 
payment  was  to  be  enforced;  but  the  case 
turned  upon  the   ground  that  the   purpose 
for  which  they  were  issued  was  unlawful, 
because  in  aid  of  the  rebellion. 

The  fact  that  these  suits  were  brought 
against  municipalities  can  make  no  diflFer- 
ence.  The  counties  must  be  governed  by  the 
same  principles  which  control  these  cases. 
The  argument  that  these  contracts  must 
now  be  declared  invalid,  because  the  county 
of  Dinwiddie  is  a  different  county  from  that 
which  made  the  contract,  is  but  another 
form  of  asserting  the  proposition,  that  the 
counties  and  county  courts  during  the  war 
had  no  power  to  bind  the  counties  or  their 
people  after  the  war.  What  are  the  conse- 
quences which  would  flow  from  the  estab- 
lishment of  such  a  doctrine?  Have  they  been 
seriously  considered?  What  becomes  of  the 
judgments  of  the  county  courts  of  that  time? 
Are  they  binding  now?  Or  was  there  such  a 
want  of  identity  between  the  county  courts 
that  pronounced  the  judgments  and  the  county 
courts  of  1866  that  the  latter  could  not  enforce 
them?  Are  the  roads  which  the  county  courts 
established  in  1862  no  public  roads  in  1866? 
Are  the  amounts  awarded  for  condemnation 
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in  1862  collectable  now?  Are  the  roads  which 
were  discontinued  by  county  courts  in 
558  1862  still  public  *roads,  notwithstand- 
ing their  alleged  discontinuance?  Are  the 
probates  which  they  allowed  during  the  war 
valid  now?  Are  the  wills  which  they  admitted 
to  probate  then  valid  instruments  now?  Are 
the  deeds  recorded  in  the  clerks*  offices  of 
these  courts  legally  recorded?  Are  the  rec- 
ognizances taken  enforceable  now?  Are  the 
administrations  which  they  committed  to 
the  hands  of  sheriffs,  administrators  and  ex- 
ecutors lawfully  in  the  hands  of  these  par- 
ties now?  Are  the  levies  which  they  laid 
unlawful;  and  can  the  aggrieved  citizen  re- 
cover the  unlawful  tax  he  has  paid?  Are 
the  bonds  of  public  ofHcers  taken  by  these 
courts  invalid  and  no  longer  binding?  How 
can  these  questions,  and  a  hundred  others, 
be  answered,  if  it  be  true  that  the  counties 
of  this  state  lost  their  identity  during  the 
war,  and  are  not  the  same  counties  now 
that  they  were  during  the  war?  Are  not 
these  questions  all  solved  in  the  confirming 
act  of  February  28th,  1866?  And  was  it  not 
the  very  purpose  and  object  of  that  act  to 
remedy  the  very  evils  which  would  arise 
from  the  doctrine  asserted?  The  whole 
scope  of  the  act  is  to  carry  out  what  its 
title  asserts — "to  give  effect  to  certain  acts, 
contracts  and  proceedings  during  the  late 
war."  So  even  if  it  be  true  that  the  counties 
now  are  not  the  same  counties  which  made 
tke  contracts  (to  which  I  utterly  dissent), 
yet,  under  the  express  terms  of  the  confirm- 


ing  act,   these    contracts    are    still    binding*  contracted  during  the 


that  declared  by  the  Federal  courts.  If  any- 
thing is  settled  by  the  decisions  of  the  su- 
preme court  of  the  United  States,  it  is  that 
the  validity  of  the  legislation,  or  other  acts 
during  the  war,  depends  upon  the  character 
of  the  act,  and  not  upon  the  fact  that  the 
particular  legislation  was  consequent  upon 
the  events  of  the  war,  or  flowed  from  the 
actual  condition  of  things.  The  Federal  tri- 
bunals have  always  applied  the  test  to  the 
act  which  was  done,  or  the  legislation  whkh 
was  enacted,  and  have  never  stigmatized 
any  act.  or  any  legislation  with  illegality, 
merely  because  secession  made  it  necessary, 
or  because,  if  there  had  been  no  secession, 
the  act  would  never  have  been  done, 
554  Will  *our  courts  establish  a  more 
stringent  or  sweeping  rule  than  the 
Federal  courts? 

The  only  case  relied  upon  by  the 
learned  counsel  to  sustain  this  position,  is 
that  of  Leake  v.  Corner  of  Richmond,  M 
North  Car.  R.;  opinion  of  Chief  Justice 
Pearson  since  overruled. 

This  is  the  only  case  referred  to,  to  sus- 
tain the  view  suggested;  and  this  case  is 
opposed  by  the  whole  current  of  decisioBs 
•in  the  Federal  courts,  in  this  court,  and  in 
the  courts  of  Tennessee,  Alabama,  Missis- 
sippi and  Texas. 

I  am  the  more  confirmed  in  my  opposi- 
tion to  these  views  of  the  learned  counsel, 
because  their  logical  coadusion  and  le§iti- 
mate  results  would  inevitably  tend  to  a  re- 
pudiation   of    all    debts,   public    and   private. 


u^n  the  counties  and  people  thereof. 

Public  necessity,  public  morals,  and  the 
interest  of  good  government  require  that 
this  court  shall  carry  out  and  firmly  main- 
tain the  confirming  act  of  1866,  passed  by  a 
legislature  of  our  wisest  and  best  men,  at 
a  period  when  anarchy  would  follow  war, 
and  when  it  required  the  voice  of  law  to 

dispel  chaos  and  reproduce  order. 
558        *It  is  impossible  to  estimate  the  dis- 
astrous    consequences     which     would 
flow  from  a  failure  to  carry  out  and  enforce 
these  wise  enactments. 

Titles  would  be  destroyed;  estates  would 
be  ruined ;  probate  of  wills  would  be  invalid ; 
the  acts  of  administrators,  executors,  and 
guardians  and  other  fiduciaries  would  be 
mere  nullities.  The  bonds  of  matrimony 
would  be  dissolved,  or  marriage  made  adul- 
terous and  offspring  illegitimate;  the  pun- 
ishment of  felons  would  be  made  false  im- 
prisonment or  their  execution  murder:  In  a 
word,  the  bonds  of  society  would  be  loos- 
ened and  anarchy  would  reign  supreme. 

But  it  is  further  argued  by  the  learned 
counsel  for  the  appellant,  that  this  and  like 
debts  were  created  in  consequence  of  seces- 
sion, and  grew  out  of  the  war.  and  cannot 
therefore  now  be  enforced;  that  the  action 
of  the  county  court  to  supply  the  people 
with  salt  was  rendered  necessary  by  the 
war,  and  was  necessary  to  encourage  and 
strengthen  the  people  to  maintain  the  war 
for  the  establishment  of  the  Confederacy. 

This   is   carrying   the   doctrine    far   beyond 


Why  should  not 


the  same  principle  be  applied  to  a  debt  con- 
tracted by  an  individual  during  tke  war,  as 
to  a  debt  created  by  a  corporatmi? 

If  a  contract,  made  by  a  corporation,  wkicfa 
"was  rendered  necessary  by  reoson  of  se- 
cession," cannot  now  be  enforced,  why 
should  we  enforce  against  individual  con- 
tracts which  also  **were  rendered  necessary 
by  reason  of  secession?"  Was  not  the  debt 
enforced  in  the  case  of  Mann  v.  Dosier,  24 
Gratt.  1,  a  contract  which  "was  rendered  nec- 
essary by  reason  of  secession?"  Are  not 
all  suits  upon  bonds  given  to  substitutes 
which  have  been  enforced  since  the  war,  suits 
upon  contracts  "rendered  necessary  by  rea- 
son of  secession?"  Could  it  not  be  said,  in- 
deed must  it  not  be  said,  of  all  contracts 
made  for  the  payment  of  Confederate 
money,  that  they  "were  rendered  necessary 
by  reason  of  secession,"  and  that  "had  there 
been  no  Confederacy,  no  such  contract 
could  have  been  made?"    And  ytX  we  know 

that  such  contracts,  by  the  thousand. 
555    *have  been  enforced  by  this  court  and 

by  every  other  court  in  the  common- 
wealth. We  hold  that  the  contracts  of  in- 
dividuals "which  were  rendered  neces.sary 
by  secession,"  and  which  would  never  have 
been  made  "had  there  been  no  Confeder- 
acy," are  binding  and  valid.  How  can  we 
say  that  when  such  contracts  are  made  by 
corporations  and  counties  (which  are  quasi 
corporations),  that  they  are  invalid  and 
void.  There  is  no  difference  in  principle. 
And  indeed  this  court,  at  its  last  term,  held 
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that  a  corporation  (the  Eastern  Lunatic 
Asyltttn)  was  bound  for  a  claim  which  orig- 
inated during  the  war,  and  which  never 
could  have  arisen  "if  there  had  been  no 
secession/'  and  no  "Confederacy."  See 
Eastern  Lunatic  Asylum  v.  Garrett,  27  Gratt. 
163.  I  can  see  no  reason  why  a  different 
rule  is  to  apply  to  corporations  than  to  in- 
dividuals. I  would  excuse  neither  from  the 
payment  of  their  just  obligations,  if  lawful 
in  themselves. 

The  constitution  itself  makes  a  distinction 
between  contracts  made  by  the  state  while 
under  the  dominion  of  the  Confederate  gov- 
ernment and  those  made  by  cities,  counties 
and  corporations.  Payment  of  the  former 
is  expressly  prohibited:  but  payment  of  the 
latter  is  only  prohibited  when  they  are  debts 
created  for  the  purpose  of  aiding  any  rebel- 
lion against  the  state  or  the  United  States. 

The  constitution  makes  no  other  inhibition. 
The  very  distinction  which  it  makes  be- 
tween debts  created  by  the  state  and  those 
created  by  counties  and  corporations,  shows 
that  whenever  such  debts  are  lawful  in 
themselves  they  may  still  be  enforced.  It 
does  not  prohrbit  payment  of  such  as  "were 
rendered  necessary  by  secession,"  or  such 
as  would  not  have  been  contracted  "if  there 
had  been  no  secession  and  no  Confeder- 
acy;" but  tke  inhibition  is  against  the 
5M  payment  *of  all  debts  "created  for  the 
purpose  of  aiding  any  rebellion  against 
the  state  or  the  United  States."  Unless  it 
comes  witiMn  this  category  it  is  a  lawful 
contract  and  must  be  enforced.  I  cannot  add 
another  pr^htbttion  which  the  constitution 
does  not  reco^ize. 

These  considerations  lead  my  mind  to 
this  conclusion:  that  whenever  it  appears 
from  the  facts  clearly  proved,  or  from  fair 
and  legal  inferences  from  the  facts,  that  the 
contract  of  the  parties  was  made  "for  the 
purpose  (that  is,  with  the  intent)  of  giving 
aid  to  any  rebellion  against  the  state  or  the 
United  States,"  I  should  declare  the  con- 
tract invalid  and  void;  but  where  this  does 
not  appear,  I  should  uphold  and  enforce  it; 
and,  as  I  have  already  indicated,  that  a  con- 
tract made  by  counties  and  corporations 
under  act  of  May  9th,  1862,  is  not  subject 
to  the  inhibition  of  the  constitution,  but  is 
lavtrful  and  valid  and  must  be  enforced. 

The  counsel  for  the  appellant  relies 
strongly  upon  the  cases  of  Chalkley  v.  Com- 
monwealth, 20  Gratt.  404,  and  De  Rothschild  v. 
The  Auditor,  22  Gratt  44,  as  ruling  this  case. 

The  argument  is  based  upon  an  entire 
misconception  of  the  principles  decided  in 
those  cases;  and  they  have  no  application  to 
the  case  before  us.  In  those  cases  it  was 
held  that  the  present  state  government  (the 
restored  government,  s'^-called)  was  not  the 
successor  of  the  Richmond  government, 
and  was  not  responsible  for  debts  contract- 
ed by  that  government;  and  that  the  present 
state  goveri>ment  was  inhibited  by  express 
terms  of  the  constitution,  from  paying  any 
debt  contracted  by  the  Richmond  govern- 
ment during  the  war.    Art.  10,  sec.  10. 

This  positive  inhibition  of  the  constitu- 
tion must  be  observed:  but  the  same  sec- 
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557  tion  only  prohibited  the  *payment  by 
counties    and       corporations    of     such 

debts  as  were  created  for  the  purpose  of 
aidmg  the  rebellion. 

I  am  of  opinion,  for  the  reasons  herein 
stated,  that  the  contract  of  the  county  of 
Dmwiddie  with  Stuart,  Buchanan  &  Co.,  for 
furnishmg  salt  to  the  people  of  that  county, 
dunng  the  late  war,  was  a  lawful  contract, 
and  must  now  be  enforced. 

But  I  am  further  of  opinion,  that  said 
contract  was  one  solvable  in  Confederate 
currency,  and  should  be  scaled  to  its  value 
in  gold  at  the  date  of  the  contract,  to  wit, 
on  the  29th  May,  1862. 

Anderson,  J.  The  contract  in  this  case,  it 
is  claimed,  was  made  by  authority  of  an  act 
of  the  Confederate  state  of  Virginia,  passed 
May  9th,  1862.  Unless  the  power  was  vest- 
ed in  the  county  court  by  an  act  of  the  leg- 
islature, it  could  not  bind  the  people  of  the 
county  by  contract. 

The  county  court  is  invested  with  judicial 
power  by  the  constitution;  but  not  to  make 
contracts  for  the  county,  or  the  people  of 
the  county.  It  is  in  no  proper  sense,  the 
representative  or  agent  of  the  people;  was 
never  constituted  such  by  the  voice  or 
act  of  the  people;  and  can  only  be  author- 
ized to  bind  the  people  by  act  and  authority 
of  the  legislature  of  the  state'.  It  is  a  dele- 
gated power. 

Was  the  contract  in  question  made  pur- 
suant to  the  authority  given  by  the  Con- 
federate legislature?  The  first  section,  under 
which  the  authority  is  claimed,  is  as  fol- 
lows: County  courts  are  "authorized  and  em- 
powered to  order  the  purchase,  for  the  use  of 
the  people  of  said  counties  respectively,  such 
quantities  of  salt  as  the  said  courts  may  deem 
necessary,  and  to  provide  for  the  payment  of 
the  same  by  county  levies,  or  by  loans  nego- 
tiated upon  the  bonds  of  said  counties, 

558  to  *be   redeemed  by  county  levies  or 
otherwise."    Upon  a  fair  construction 

of  this  act  it  was  evidently  intended  by  the 
ler'  ^ature  in  vesting  this  power  in  the 
county  courts  to  contract  for  the  purchase  of 
salt,  to  invest  them  also  with  power  to  provide 
for  its  payment;  and  it  was  evidently  con- 
templated that  when  providing  for  the  pur- 
chase, the  county  courts  should  at  the  same 
tim;'  provide  for  its  payment  by  making  a 
levy;  or,  if  they  determined  to  purchase  for 
cash,  and  to  raise  the  money  by  negotiating  a 
loan  on  the  bonds  of  the  county,  they  were  at 
the  same  time  required  to  provide  for  the  re- 
demption of  the  bonds,  by  a  levy,  "or  other- 
wise" The  second  section  authorizes  them  to 
dispose  of  the  salt  to  the  people  of  their  re- 
spective counties,  under  which  clause  they 
had  authority  to  sell  the  salt  to  the  people 
of  the  county  for  cash;  as  the  county  court 
of  Dinwirldie  county  did.  And  in  that  case 
they  might  have  met  the  requirement  of  the 
1st  section,  in  providing  for  the  payment,  by 
requiring  the  proceeds  of  the  sales,  to  be  ap- 
plied to  the  redemption  of  the  county  bonds, 
or  in  paying  directly  for  the  salt,  if  no  bonds 
had  been  issued;  or  if  there  was  any  better 
mode,  in  their  opinion,  by  the  terms  "or  other- 
wise,"   they    were    authorized    to    adept   it. 
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But  the  provision  for  payment,  whatever  in 
their  discretion  they  might  adopt,  was  to 
be  made  when  they  ordered  the  purchase, 
and  not  to  leave  it  to  their  successors  to 
levy,  and  future  generations  to  pay  for  it 
And  this,  it  seems  to  me,  is  a  qualification 
of  the  power  to  purchase,  with  which  they 
were  invested  by  the  act.  I  do  not  think  it 
was  intended  or  contemplated  by  that  leg- 
islature, to  invest  the  county  courts  that 
made  the  contract,  with  power  to  bind  fu- 
ture county  courts,  and  certainly  not  county 
courts  which  were  subordinate  to  the  gov- 
ernment of  the  United  States,  to  or- 
559  der  *a  levy  for  their  payment,  after 
the  Confederate  legislature,  from 
whom  the  power  emanated,  had  become  ex- 
tinct. That  legislature  itself  had  no  power 
to  invest  them  with  such  authority. 

If  this  construction  is  correct,  then  to  or- 
der the  purchase  of  salt,  upon  the  bond  of 
the  county,  payable  at  a  remote  period, 
reaching  beyond  the  probable  continuance 
of  the  war,  without  providing  in  any  way  for 
its  payment,  as  was  done  in  this  case,  was  a 
violation  of  the  spirit,  if  not  the  letter,  of  the 
law.  It  was  a  speculation,  in  which  it  was  not 
in  the  power  of  the  county  court,  under  this 
act,  to  involve  the  people  of  the  county.  And 
as  the  appellees  co-operated  with  the  county 
court  in  thus  abusing,  if  not  exceeding  its  au- 
thority, indeed  it  appears  to  have  been  dv^ne 
at  their  instance  and  request,  they  ought  to 
bear  the  consequences;  and  the  present  pop- 
ulation of  Dinwiddle  county  ought  not  now 
be  subject  to  a  levy  to  pay  for  salt  which 
the  people  of  the  county,  at  the  time  they 
received  it  from  the  agents  of  the  county, 
paid  for  in  cash.  But  if  I  am  mistaken 
in  this  view,  and  the  acts  of  the  county 
court  of  EHnwiddie  in  relation  to  the  contract 
in  question  were  in  conformity  with  and  in  pur- 
suance of  the  act  of  the  Confederate  legislature 
relied  on,  the  contract  ought  not  to  be  enforced 
on  other  grounds  which  I  will  not  consider. 

I  do  not  hold  that  the  legislature  which 
passed  the  act  aforesaid  was  a  pretended 
legislature  of  "an  unlawful  and  usurped 
government."  To  the  contrary,  I  am  of 
opinion  that  it  was  the  legislature  not  mere- 
ly of  a  de  facto,  but  of  a  de  jure  government ; 
and  that  all  its  acts  within  the  limits  of  its 
authority,  under  the  constitutions  of  the  state 
and  the  Confederate  States,  were  valid  and 
binding  on  the  citizens  of  Virginia  until  the 
fall  of  the  Confederacy  and  the  sub- 
590  mission  of  the  *state  to  the  power  of 
the  United  States;  and  that  then  such 
of  its  unexecuted  acts  of  legislation  and  ad- 
ministration as  were  the  result  of  secession, 
and  in  the  interest  of  the  Confederacy,  and 
for  its  support  and  maintenance  in  its  re- 
sistance to  the  power  and  authority  of  the 
United  States,  became  inoperative  and  void. 
I  have,  therefore,  no  fault  to  find  with  the 
decision  in  Walker  v.  Pierce,  21  Gratt.  722, 
and  see  no  cause  to  change  or  modify  the 
opinion  I  gave  in  that  case. 

By  the  ordinance  of  secession  the  seced- 
ing states  dissolved  their  relations  with  the 
Federal  government  and  the  other  states  of 
the  Union.   The  states  thus  withdrawing  from 


the  Union,  entered  into  new  political  relatioas 
with  each  other,  forming  a  political  entity,  or 
body  politic,  known  as  the  Confederacy,  wfakb 
they  invested  with  powers  of  sovereignty,  for 
their  government  and  protection. 

The  government  of  the  United  States  re- 
fused to  acknowledge  the  right  of  the  states 
thus  to  dissolve  the  bonds  of  union,  to  ab- 
soWe  themselves  from  their  obligations  tc 
the  Federal  government,  and  to  form  a  con- 
federation independent  of  the  Union;  anc 
resolved  to  resist  it  with  arms. 

The  Confederate  States  resolved  to  main- 
tain their  right  to  withdraw  from  the  Unior 
to  form  a  new  Confederate  government  foT 
themselves,  and  to  resist  force  with  force 
Then  ensued  the  most  gigantic  and  bloody 
war  of  modern  times. 

The  Confederate  States,  after  a  brave 
and  gallant  resistance,  for  a  period  of  four 
years,  were  obliged  to  succumb  from  exhaos- 
tion,  to  a  power  so  vastly  superior  in  numbers, 
and  material  resources,  whose  navy  covered 
the  seas,  and  whose  armies  were  recruited 
from  the  four  quarters  of  the  globe,  and 

561  whose  arsenals  *and  commissariat  were 
furnished  by  a  world-wide  conmierce. 

During  the  four  years  existence  of  the  Con- 
federacy, a  currency  was  created,  based  akmc 
on  faith  in  the  Confederacy,  which  became  the 
almost  exclusive  circulating  medium  of  all 
the  states  within  its  limits  and  under  its 
control.  And  contracts  were  entered  into  by 
the  Confederate,  and  state  governments  of  the 
Confederacy,  and  by  the  counties  and  munici- 
palities of  the  Confederate  States  (such  a? 
the  contract  sought  to  be  enforced  in  this 
case)  with  individuals  and  corporations 
which  were  not  fulfilled  before  the  over- 
throw of  the  Confederacy.  These  contracts 
are  vast  in  amount,  and  various  in  character. 
There  are  contracts  which  were  made  with 
the  Confederate  government  itself,  through 
diflFcrent  agencies.  There  are  contracts 
made  by  state  governments  of  the  Confed- 
eracy, in  diversified  forms.  And  there  arc 
contracts  made  by  counties  and  municipali- 
ties of  the  states  in  the  Confederacy,  under 
authority  of  laws  passed  by  a  Confederate 
state  legislature.  These  are  large  in  amount 
and  relate  to  diversified  subjects.  Many  of 
the  counties  and  municipalities,  during  the 
war,  under  authority  of  acts  of  the  legis- 
lature, issued  promissory  notes,  which  were 
designed  to  supplement  the  circulating 
medium,  vast  amounts  of  which  are  still 
outstanding  and  unredeemed.  Many  of  the 
counties  under  the  same  authority  bor- 
rowed Confederate  money,  to  be  used  in  the 
purchase  of  supplies  for  soldiers  and  sol- 
diers' families,  or  for  the  poor  generally;  or 
for  the  purchase  of  salt  for  sale  or  distribo- 
tion  to  the  people  of  their  several  counties,  or 
entered  into  contracts  for  the  purchase  of 
Fait.  These  were  of  no  higher  obligation 
than  either  of  the  former.  All  these  acts 
of  the  legislation     and  administration. 

562  whether  *by  the  state,  or  by  the  coun- 
ties,  by  authority   of    the   state,  were 

binding  at  the  time.  But  a  grave  question 
r  rises,  are  they  operative  now,  and  can  they 
be  enforced  after  the  Confederp.ry  has  ceased 
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to  exist,  and  has  no  representative  or  succes- 
sor? Or  have  those  contracts  which  were 
made  in  the  interest  of  the  Confederacy, 
and  for  its  support  and  maintenance,  by  the 
members  of  the  Confederacy,  or  the  sub- 
ordinate political  divisions  of  the  Confeder- 
ate states,  by  authority  of  the  states,  like 
the  contracts  made  directly  with  the  Con- 
federate government — the  head — become 
extinct  by  the  death  of  the  Confederacy, 
without  a  successor  or  representative? 

It  is  true  the  states  are  indestructible, 
whilst  the  Confederacy  was  transient.  It  had 
but  a  fleeting  existence,  though  it  has  left  its 
impress  on  the  world's  history,  which  will  be 
ineffaceable  by  time.  But  the  states  remain 
— though  not  as  Confederate  States,  nor  as 
a  part  and  parcel  of  the  organized  system 
of  resistance  to  the  power  and  authority  of 
the  United  States;  but  as  constituents  of 
the  United  States.  They  have  abrogated  and 
annulled  their  acts  of  secession,  and  have 
yielded  to  the  demands  of  the  Union,  and 
are  a  part  of  it.  Is  there  not  an  incongruity 
in  holding  them,  the  states  or  the  counties, 
in  the  courts  of  the  United  States,  state  or 
federal,  bound  to  fulfil  contracts  which 
were  entered  into  by  them  as  members  or 
parts  of  a  Confederacy  which  was  organized 
in  resistence  to  the  power  and  authority  of 
the  United  .States,  for  the  support  and  main- 
tenance of  that  Confederacy,  after  they  have 
been  reduced  to  submission  to  the  power  of 
the  United  States,  and  have  been  rehabili- 
tated in  the  government  of  the  Union? 

I  do  not  believe  that  a  precedent  can  be 
found  in  the  history  of  civil  wars 
563  amongst  civilized  nations,  *or  of  wArs 
between  federal  states,  of  the  success- 
ful belligerent  undertaking  to  pay  the  war 
debt  of  the  conquered  party  contracted  in 
resisting  its  authority.  We  have  been  re- 
ferred by  counsel  in  argument  to  the  civil 
wars  and  revolutions  in  England,  and  were 
told  that  the  monarchy  under  Charles  II 
undertook  to  pay  the  debt  contracted  by 
Cromwell.  We  are  told  by  the  historian 
hume  that  the  great  debts  of  the  republic 
were  thrown  upon  the  king  after  the  re- 
storation (Hume's  History  of  England,  vol. 

vi.,    p.    366,   edition ),   but   not    the    war 

debt  which  was  contracted  by  parliament  in 
the  subversion  of  the  regal  power  which 
was  now  restored  in  the  person  of  Charles 
II.  It  is  much  more  likely  that  the  debt 
contracted  by  Charles  I  in  the  maintenance 
of  the  throne  would  have  been  assumed  by 
the  government  which  was  restored  in  the 
person  of  his  son.  Indeed  I  think  it  will  be 
found  that  any  debts  contracted  by  the  king 
in  his  unsuccessful  and  unhappy  resistence 
to  the  power  of  parliament  were  never  as- 
sumed and  paid  by  the  republic  under  Crom- 
well which  succeeded  the  monarchy.  I  think 
it  will  also  be  found  that  William  and  Mary, 
who  by  a  successful  revolution  soon  after  the 
death  of  Charles  II  were  raised  to  the  throne, 
from  which  James  II,  his  successor,  was  ex- 
pelled, never  undertook  to  pay  the  debts  con- 
tracted by  James  in  the  wars  waged  by  him  in 
his  fruitless  efforts  to  overthrow  their  gov- 
ernment and  to  regain  what  he  had  lost. 


Nor  can  it  be  maintained,  I  think,  that  the 
government  of  the  United  States  was  bound 
to  assume  and  pay  the  debts  contracted  by 
the  states  or  counties  of  the  Confederacy  in 
resisting  its  authority.  And  if  not,  the  states 
which  compose  the  United  States  and 
which  are  constituents  of  that  government, 

and  the  subdivisions  of  the  states,  the 
564    counties,  which  are  in  *the  protection 

of  the  United  States  government  and 
owe  obedience  to  its  constitutions  and  laws  as 
supreme,  are  not  bound  to  pay  such  debts. 

If  it  were  competent  for  the  county  courts, 
during  the  war  and  when  they  were  subordi- 
nate to  the  Confederacy,  to  bind  the  present 
county  courts,  which  are  subordinate  to  the 
Union,  to  make  a  levy  for  the  payment  of 
debts  contracted  by  them,  not  in  the  ordi- 
nary course  of  legislation  or  administration, 
but  which  became  necessary  by  reason  of 
secession  and  the  organized  resistance  to 
the  power  and  authority  of  the  United 
States,  and  for  its  maintenance,  then  we 
have  the  anomaly  of  a  county  court  at- 
tached to  the  Union  and  a  part  of  it,  and  sub- 
ordinate to  it,  levying  a  tax  on  citizens  of  the 
United  States  to  pay  a  debt  which  was  con- 
tracted by  a  county  court  of  the  Confederacy, 
for  citizens  of  the  Confederacy,  in  the  in- 
terest of  the  Confederacy,  and  to  maintain 
it  in  its  hostility  to  the  United  States.  Such 
an  anomalv  can  find  no  support  in  reason 
nor  in  the  laws  of  nations. 

The  county  court,  as  we  have  seen,  is  not 
the  agent  or  representative  of  the  people  of 
the  county  to  bind  them  by  contract.  If 
it  has  such  power  it  is  a  delegated  power, 
and  can  only  be  delegated  to  it  as  the  organ 
of  a  quasi  corporation  by  the  sovereign  leg- 
islative power  of  the  state.  The  county,  as 
a  quasi  corporation,  is  a  political  entity,  which 
exists  only  in  contemplation  of  law,  and  must 
derive  its  character  from  the  law  which  gives 
it  such  existence.  It  was,  prior  to  the  17th  of 
April  1861,  a  quasi  corporation  of  the  Union, 
because  it  derived  its  corporate  character 
from  the  laws  of  a  state  which  was  a  mem- 
ber of  the  Union,  and  it  owed  obedience  to 
the    constitution    and    laws    of    the    United 

States  as  the  supreme  law  of  the  land. 
566     It  then  ceased  to  be  a  corporation  *of 

the  Union,  because  the  people  of  Vir- 
ginia, in  convention  assembled,  on  that  day 
passed  an  ordinance  repealing  and  abrogating 
the  ordinance  of  1788,  which  ratified  and 
adopted  the  constitution  of  the  United  States, 
and  declaring  that  the  Union  between  the  state 
of  Virginia  and  the  other  states  of  the 
Union,  under  that  constitution,  was  dis- 
solved, and  that  said  constitution  was  no 
longer  binding  on  any  of  the  citizens  of 
this  state;  the  said  ordinance  to  take  effect 
as  of  that  day.  when  ratified  by  a  majority 
of  the  people  of  the  state.  It  was  submitted 
to  the  people,  and  the  vote  was  taken  by  coun- 
ties, and  it  was  ratified  by  a  majority  of  about 
one  hundred  and  thirty  thousand.  The  coun- 
ties were  represented  in  the  convention,  and 
after  the  said  ordinance  was  thus  ratified  by  the 
people,  they  ceased  to  be  corporations  of  the 
Union  as  long  as  said  ordinance  was  in  force. 
On  the  19th  of  July  following  the  conven- 
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tion  passed  another  ordinance  ratifying  and 
adopting  the  constitution  of  the  Confederate 
States,  and  declaring  that  it  was  binding  on 
all  the  people  of  the  state;  and  on  the  1st  of 
July  "ordained  that  wherever  the  words 
'United  States'  occur  in  the  constitution, 
Code  or  other  laws  of  Virginia,  the  words 
'Confederate  States'  shall  be  and  are  hereby 
substituted  therefor  when  applicable." 
Thence  forward  the  quasi  corporation  of  the 
counties,  which  submitted  to  and  ratified  the 
ordinance  of  April  17th,  1861,  was  a  Confed- 
erate quasi  corporation,  so  far  as  it  was  sub- 
ordinate to,  and  acted  for,  and  in  the  inter- 
est of  the  Confederacy,  until  the  Confeder- 
acy became  extinct,  and  the  ordinances 
aforesaid  were  abrogated.  See  the  Histor- 
ical Synopsis,  Code  of  1873,  page  1. 

For  as  a  political  entity  of  the  Confeder- 
acy, its  breath  of  life  was  imparted  to 

566  it  by  the  Confederate  *States  to  which 
it    belonged.     And    the    power    which 

was  vested  in  its  organ,  the  county  court, 
to  contract  for  it,  in  the  interest  of  the  Con- 
federacy, was  delegated  by  a  Confederate 
legislature,  which  could  not  survive  the 
Confederacy,  but  expired  when  the  Confed- 
eracy expired. 

This  is  well  illustrated  by  what  actually 
occurred  in  this  state.  The  last  legislature, 
which  was  elected  under  the  Confederacy, 
never  met,  but  was  superseded  and  sup- 
planted by  another  legislature,  which  was 
elected  and  assembled  as  the  representative 
body  of  Virginia,  in  its  legislative  depart- 
ment, under  oath  to  support  the  constitu- 
tion of  the  United  States.  There  were  then 
two  legislatures  in  the  state  at  the  same 
time,  the  one  Confederate,  and  the  other 
Union,  unless  the  former  had  expired  with 
the  Confederacy.  It  was  impossible  that  both 
could  exist  together  as  the  representative  legis- 
lature of  Virginia.  The  former  must  there- 
fore have  expired  with  the  Confederacy.  It 
was  as  extinct  as  the  Confederacy  itself.  And 
its  acts  of  legislation,  which  were  unusual,  and 
the  result  of  secession,  in  the  interest  of  the 
Confederacy,  and  in  aid  of  it,  died  with  it; 
and  the  Confederate  quasi  corporations,  with 
their  acts  of  legislation  and  administration, 
by  the  authority  of  the  Confederate  State 
legislature,  expired  with  it.  So  that  con- 
tracts made  by  the  county  courts,  in  aid  of  the 
Confederacy,  as  Confederate  quasi  corpora- 
tions, by  virtue  of  a  legislative  authority, 
which  had  become  extinct  with  the  fall  of  the 
Confederacy,  died  with  the  authority  by  vir- 
tue of  which  they  were  formed,  just  as  con- 
tracts, which  had  been  made  with  the  head 
of  the  Confederacy,  died  with  it. 

But  it  is  said  to  be  incomprehensible  how 

a  county  could  be  "organized  in  hostility  to 

the  Union."   And  we  are  told  that  "the 

567  counties   never    had    any    relation    *to 
either  the  Confederacy  or  the  Union;" 

and  that  "the  county  courts  were  never  in 
any  sense  subordinate  either  to  the  govern- 
ment of  the  United  States  or  of  the  Confed- 
erate States;"  and  that  "there  was  nothing 
in  the  constitution  or  laws  of  that  govern- 
ment (the  Confederate)  which  made  the 
county  courts  of  the  states  subordinate  to 
the  Confederacy." 
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The  counties  are  integral  parts  of  the 
states.  They  are  political  as  well  as  terri- 
torial divisions  of  the  state,  to  which  they 
severally  belong.  And  their  relation  to  the 
United  States,  or  to  the  Confederate  States, 
was  to  the  one  or  the  other  just  as  was  the 
relation  of  their  state.  The  counties  voted 
for  members  of  congress  and  for  electors  of 
president  and  vice-president  of  the  United 
States  or  of  the  Confederate  States,  just  as 
the  relation  of  their  state  was  to  the  one 
or  the  other.  The  counties  had  then  a  re- 
lation to  the  United  States  or  the  Confed- 
erate States;  and  during  the  war  it  was  a 
relation  of  amity  or  hostility,  just  as  was 
the  relation  of  the  state. 

The  county  courts  were,  and  in  an  im- 
portant sense,  subordinate  to  the  United 
States  or  the  Confederate  States  govern- 
ment; and  the  constitutions  of  both  govern- 
ments placed  them  in  that  state  of  sulwrdina- 
tion.  For  by  both  the  constitution,  laws  and 
treaties  of  the  government  are  declared  to  be 
the  supreme  laws  of  the  land;  and  "all  execu- 
tive and  judicial  officers,  both  of  the  Confcd 
erate  States  and  the  several  stutts,  shall  be 
bound  by  oath  or  affirmation  to  support  this 
constitution."  The  constitution  of  the  Unitet? 
States  has  the  same  provision.  See  Constitn 
tion  of  Confederate  States,  article  vi,  clauses 
3  and  4;  and  Constitution  of  United  States, 
article  vi,  clauses  2  and  3.  Can  it  be  triily 
said  that  the  county  courts,  composed  of  jus- 
tices who  were  bound  by  one  or  the 
568  other  of  these  oaths,  *wcre  in  no  sense 
subordinate  to  either  government?  To 
ask  the  question  is  to  answer  it. 

And  is  the  assertion  that  the  counties  of 
a  Confederate  state  "were  organized  in  hos- 
tility to  the  United  States"  so  preposterous 
as  to  be  incapable  of  comprehension?  The 
orders  made  by  the  county  court  of  Din- 
widdie  from  February  1861  to  the  August 
term  1864,  set  out  in  this  record,  plainly 
show  how  that  court  was  organized  in  the 
interest  of  and  subordinate  to  the  Confed- 
eracy and  in  hostility  to  the  United  States. 
We  need  not  to  be  informed  at  this  day  that 
if  the  justices  of  any  county  in  a  Confeder- 
ate state  had  renounced  their  subordination 
to  the  paramount  authority  of  the  Confed- 
erate States,  and  had  taken  an  oath  to  sup- 
port the  constitution  of  the  United  States, 
they  would  have  soon  found  that  they  were 
subordinate  to  the  Confederacy  unless  pro- 
tected by  the  United  States  bayonets. 

But  it  is  further  said,  the  counties  could 
not  have  been  organized  in  hostility  to  the 
Union,  because  their  organisation  into 
counties  antedated  the  Confederacy.  I  can- 
not agree  that  because  bodies  politic  had  a 
prior  existence,  they  could  not  afterwards 
be  organized  in  hostility  to  a  common 
enemy.  The  states  of  the  Confederacy  all 
had  an  organization  as  states  which  ante- 
dated the  Confederacy,  yet  they  organized 
in  hostility  to  the  United  States. 

Having  answered  these  objections,  we 
will  now  come  to  the  consideration  of  other 
grounds  against  the  enforcement  of  such 
contracts.  They  cannot  be  enforced,  be- 
cause the  party  contracting  to  pay,  and  the 
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party   from  whom  payment  is   sought,  are 

"  This  court  in  Commonwealth  v.  Chalkley, 
20  Gratt.  404,  refused  to  enforce  the  con- 
569  tract,  not  upon  the  ♦ground  that  the 
contract  was  not  just,  or  was  not  tor  a 
humane  and  lawful  purpose;  nor  upon  the 
ground  that  it  was  invalidated  by  the  state 
constitution;  for  Judge  Joynes,  m  his  opmion, 
in  which  a  majority  of  the  court  concurred, 
says  (page  413)  this  question  he  docs  not  pro- 
pose to  consider,  and  he  rests  his  decision 
upon  the  ground,  that  the  sales  were  made 
by  Chalkley  to  the  superintendent  ot  the 
penitentiary,  upon  the  credit  cl  the  Rich- 
mond  state  government,  to  which  he  looked 
alone  for  payment,  and  that  the  govern- 
ment from  which  he  now  sought  paymoin 
(the  present  government)  was  not  the  same 
government,  nor  its  successor,  nor  responsi- 
ble for  its  acts,  nor  bound  by  its  contracts. 

And  this  doctrine  was  again  declared  ex- 
plicitly, in  DeRothschUd  v.  The^  Auditor,  22 
Gratt.  41.  Judge  Staples,  delivering  the  opin- 
ion concurred  in  by  the  other  judges,  says:  It 
is  easy  "to  demonstrate  that  this  is  not  the 
Richmond  government,  nor  the  successor  of 
that  government,  and  consequently  is  not  an- 
swerable for  the  debts  contracted  by  that  gov- 
ernment." In  both  of  these  cases,  ;t  wa^  held 
substantially,  that  the  party  contracting  to  pay, 
and  the  party  from  whom  payment  was  de- 
manded, were  not  the  same.  v^  -,1 
The  counties,  as  before  said  are  territorial 
and  political  divisions— integral  pa[ts-of  the 
state.  And  if  the  government  of  the  state  at 
Richmond,  during  the  war,  could  not  by  its 
contracts  'bind  the  present  ^oveniment  ^e^ 
cau-e  it  is  not  the  same  government  whch 
made  the  contract,  nor  its  successor,  for  the 
Sme  reason  the  county  courts  which  made 
t^e  contracts  during  the  war,  &y  ««*^^^j:''y 
Tone^i  the  state  government,  could. not  bind 
?he  present  county  courts  to  their  fulnll- 
ment  A  power  cannot  be  delegated  which 
the  party  delegating  does  not  itself 
570  possess.  It  *is  easier  to  say  that  these 
'  cases  are  not  applicable  to  the  case 
in  hand,  than  to  show  it.  In  my  opinion, 
hose  decisions,  if  they  ^^^  ,\l\  ^f^ll'^^^ 
are  decisive  of  this  case;  and  that  in  fact  the 
hitter  is  a  much  stronger  case  against  the 
enforcement  of  the  contract,  than  either  of 

^'tji'oT-other  ground  the  party  con- 
tracting and  the  party  from  whom  pay- 
men  "s^  sought  in  this  case,  are  not  the  same^ 
If  the  county  court  which  was  the  contracting 
iart^  is  identical  with  the  present  county  court, 
ft  [s  really  not  the  paying  party,  agamst  whom 
TOvment  is  sought  to  be  enforced.  Upon  whom 
Kd  the  burden  fall?  Not  "Pon  t^e  par^ 
vho  contracted  the  debt— a  Confederate 
anasi  corporation,  but  upon  the  population 
of  Dlnwiddie  county,  who  never  contracted 
with  or  promised  to  pay  to  the  appellees 
^^pon  men  who  received  nothing  for  wha 
;c  nr^  souirht  to  be  wrenched  from  them. 
forXy  3  cash  for  all  the  salt  they  got  to 
thl  aeenrof  the  county  from  whom  they 
iurchfsed;  a^d  if  the  county   court  misap- 
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plied  it,  it  is   not  their   fault,  and   it  is  in- 
equitable  to   hold   them  bound  to   pay  again. 
And  as  has  been  shown,  the  county  court  had 
no  authority  to  act  as  their  agent  or  represen- 
tative to  make  such  a  contract.    If  it  had  any 
authority   to   make   the   contract,    it   was   a 
Confederate '(jMfWJ   corporation,  acting  under 
an  authority  delegated  to  it  by  a  Confederate 
legislature,  which  power,  as   we  have  seen, 
was  only  co-extensive   with  the  existence  of 
the  Confederacy.     For  when  that  was  extin- 
guished, the  Confederate  legislature  ceased 
to    exist,    was    defunct — dead,    and    has    no 
living   representative   or  successor.     And   the 
county    quasi   corporation,    as   a    Confederate 
entity,  to   whom   the   authority   to   make  this 
contract   was   delegated,   if   it   was   ever    in 
fact  delegated,  is  likewise  extinct.     To 
571     whom  then  can  *thc  appellees  look   for 
payment?     To   the    Confederate   quasi 
corporation    with    whom    they    contracted? 
That  is  extinct.    It  died  with  the  Confederate 
legislature,  from  which  it  claimed  to  have  de- 
rived its  authority,  which  has  no  more  vitality 
now  than  the  head  of  the  Confederacy  has. 
And  if  so,  this  Confederate  entity,  of  which 
the  county  court  of  Confederate  Dinwiddie 
county   was   the  organ,   like   the   Confederate 
legislature  of  Virginia,  has  no  successor;  and 
the  present  Union  quasi  corporation  of  Din- 
widdie county  is  not  bound  by  its  contracts, 
just  as  the  present  government  of  Virginia 
was  held  not  to  be  bound  by  the  contracts  of 
Chalkley   &  DeRothschUd  with   th«   govern- 
ment of  the  Confederate  state  of  Virginia. 
The  people   of   Dinwiddie   county  who  are 
now  sought  to  be  charged,  paid  for  all  the 
salt    they    got,    and    it    would    be    very   in- 
equitable and  unjust  to  compel  them  to  pay 
for  it  again.    And  it  would  be  equally  unjust 
to  compel  those  to  pay  who  were  not  citi- 
zens of  the  county  at  the  time. 

Upon  the  foregoing  grounds,  I  think  the 
argument  against  the  enforcement  of  the 
contract  in  question,  and  all  such  contracts, 
may  firmly  rest,  without  stigmatizing  them 
as  rebellious  and  treasonable — the  ground 
upon  which  their  payment  is  inhibited  by  the 
state  constitution.  If  there  is  no  other  ground 
upon  which  they  may  be  avoided  than  the 
inhibition  of  the  state  constitution,  I  can- 
not perceive  how  the  state  or  the  counties 
can  be  relieved  from  any  of  them. 

Regarding  Virginia  as  it  is  now,  though 
disrupted  and  dismembered,  upon  the  false 
pretence  that  she  assented  to  it,  as  the  iden- 
tical Virginia  which  made  those  contracts, 
she  could  not  repudiate  her  own  obligations 
by  so  providing  in  her  constitution.  And  we 
all  hold  that  she  is  the  same  Virginia, 
572  though  under  a  *different  government. 
It  was  so  held  in  Higginhotham's  ex'x 
V.  The  Commonwealth,  25  Gratt.  627,  by  the 
whole  court.  No  more  could  she  repudiate  ob- 
ligations which  her  counties  had  assumed  by 
virtue  of  authority  which  she  delegated  to  their 
county  courts.  If  she  could  not  in  the  one  case, 
she  could  not  in  the  other.  It  is  as  much 
her  act,  if  done  by  a  county  court  by  her  au- 
thority, without  which  the  county  court  had 
no  power  to  contract.  W^d^^y^gj  sUte 
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itself.  Qui  facit  per  alium,  facit  per  se,  is  a 
maxim  of  the  law.  And  the  doctrine  is  well 
settled  that  a  state  can  no  more  impair  the 
obligation  of  a  contract  by  adopting  a  con- 
stitution than  by  passing  a  law.  The  Home- 
stead cases,  Judge  Christian,  22  Gratt.  266, 
281-2,  and  cases  cited.  If  the 'state  could 
repudiate  debts  so  contracted,  it  can  only  be 
upon  the  ground  of  a  change  of  relation  which 
affects  her  political  identity,  and  which  would 
authorize  her  as  a  member  of  the  Union  to 
disclaim  the  obligation  of  debts  which  had 
been  contracted  in  resistance  to  the  Union. 
And  this  is  very  questionable,  as  under  the 
Federal  constitution  she  is  prohibited  from 
passing  any  law  (which  embraces  constitu- 
tional provisions,  as  is  well  settled.)  which 
impairs  the  obligation  of  a  contract.  If  it 
be  said  that  the  contract  having  been  made 
in  resistance  to  the  power  and  authority  of 
the  United  States,  it  imposed  no  obligation 
on  the  state,  and  her  repudiation  of  it  in  her 
constitution  could  not,  therefore,  be  held  to 
be  the  impairment  of  the  obligation  of  a 
contract,  that  would  be  conceding  that  the 
contract  was  voidable,  antecedent  to.  and 
independent  of,  the  constitution,  and  that 
its  invalidity  does  not  depend  upon  the 
constitutional  inhibition;  and  that  is  what  I 
maintain. 

It  is  otherwise  as  to  an  inhibition  in 
573  the  constitution  *of  the  United  States. 
If  congress  may  not  legislate  to  avoid 
a  contract,  although  the  provision  in  the 
constitution  is  only  an  express  inhibition  to 
such  legislation  by  the  states,  upon  which  it 
is  unnecessary  to  give  an  opinion;  the  states 
have  the  power  to  alter  and  amend  the  Fed- 
eral constitution.  They  might  erase  from  it 
the  clause  aforesaid  altogether,  or  ordain 
that  it  shall  not  be  applicable  to  a  law  of 
congress,  or  they  may  expressly  provide  (as 
they  have  done  by  the  fourteenth  amendment 
to  the  constitution,  clause  four,)  that  a  cer- 
tain class  of  contracts  shall  be  null  and  void; 
that  is,  that  "neither  the  United  States,  nor 
any  state,  shall  assume  or  pay  any  debt  or 
obligation  incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States." 

Whether  or  not  it  was  rebellion,  is  a  ques- 
tion which  we  do  not  mean  now  to  discuss. 
From  our  standpoint  we  could  not  view  it  in 
that  light,  but  it  is  evidently  so  treated  in 
this  amendment  to  the  constitution.  And  if 
it  was  rebellion,  it  consisted  in  the  act  of 
secession  and  in  the  measures  taken  to  sus- 
tain it.  The  withdrawal  of  a  state  and  its 
citizens  from  the  Union,  and  from  obedience 
to  the  constitution  and  laws  of  the  United 
States,  and  the  confederation  with  other 
states  to  organize  a  government  independent 
of,  and  alien  to  the  government  of  the  United 
States,  and  in  defiance  of  its  authority,  con- 
stituted the  rebellion,  if  there  was  rebellion ; 
and  this  would  depend  upon  the  question, 
whether  the  states  in  thus  seceding  and  or- 
ganizing, were  justified  in  so  doing,  by  vio- 
lation of  the  compact  of  Union  by  the  other 
states,  who  were  parties  to  it.  This  is  a 
Question  which  I  do  not  propose  now  to  con- 
r,  because  it  is  immaterial  how  it  may  be 
'ed,  as  to  the  point  in  issue  inasmuch 


as  the  clause  in  the  fourteenth  amend- 

574  ment,  under   consideration,  *cvidcntlT 
points  to  the  secession  movement  as 

rebellion,  and  inhibits  the  payment  by  the 
United  States,  or  any  state,  of  all  debts  con- 
tracted in  aid  of  it. 

The  prohibition  of  payment  is  by  the 
United  States  or  any  state.  Therefore  it  docs 
not  extend  to  debts  due  from  individuals  or 
bodies  corporate,  as  distinguished  from 
bodies  politic,  or  such  as  constitute,  or  are 
a  part  of  the  political  power.  It  embraces 
debts  contracted  by  a  state,  and  of  course 
those  which  are  contracted  by  counties  by 
authority  of  the  state. 

It  is  a  conclusion,  therefore,  which  cannot 
be  resisted,  that  if  the  contract  in  question 
was  made  in  aid  of  the  secession  movement, 
but  for  which  it  never  would  have  been  made, 
and  was  important  for  the  support  and  main- 
tenance of  the  Confederacy  in  its  resistance 
to  the  power  and  authority  of  the  United 
States,  its  enforcement  now  falls  within  the 
foregoing  inhibition  of  the  constitution  ot 
the  United  States.  It  matters  not  whether 
the  foregoing  amendment  to  the  constitution 
was  just  and  right  or  not.  Thus  it  is  written. 
It  has  been  accepted  as  a  part  of  the  consti- 
tution of  the  United  States,  and  it  is  binding 
upon  all  the  courts,  state  and  federal. 

But  it  is  only  an  authoritative  declaration 
by  the  United  States,  in  solemn  form,  of  a 
right  which  I  have  endeavored  to  show 
belongs  to  the  triumphant  party  in  a  civil 
war,  or  a  war  between  federal  states. 

This  inhibition  in  the  Federal  constitution 
was  a  matter  of  great  importance  to  the  gov- 
ernment of  the  United  States,  indeed  a  require- 
meiit  of  state  necessity.  It  is  easy  to  see  at 
a  glance  how  embarrassing  it  would  have 
been  to  the  government  to  have  restored  all 
the  states  ^vhich  had  united  in  resistance  to 
its  authority,  with  the  immense  burden  of 
debt  which  they  and  their  several  coun- 
ties   and    municipalities    had    contracted 

575  *in  maintaining  the  Confederacy.     And 
upon  no  principle  of  law  or  reason  or 

natural  right  could  a  refusal  on  part  of  the 
United  States  be  condemned. 

But  this  restriction  was  even  more  impor- 
tant to  the  states  who  resumed  their  position 
in  the  Union,  and  to  their  respective  counties 
and  their  municipalities,  than  for  the  United 
States.  For  them  to  have  undertaken  to  pay 
such  debts,  as  were  made  necessar>'  by  seces- 
sion, and  were  in  aid  of  the  Confederacy, 
would  have  been  to  assume  a  burden  which 
would  have  been  oppressive,  insupportable, 
and  ab.'olutely  ruinous  to  them.  And  this 
would  have  been  really  the  source  of  em- 
barrassment to  the  government  of  the  United 
States.  This  restriction  imposed  on  them,  in 
the  constitution  of  the  Union,  was  therefore 
for  their  benefit.  The  failure  of  the  Con- 
federacy, and  the  incalculable  loss  of  pmp- 
erty  which  it  devolved  upon  its  citizens, 
utterly  incapacitated  them  to  assume  and 
pay  the  accumulation  of  debt  which  the 
states  of  the  Confederacy  and  their  respec- 
tive counties  and  municipalities  had  con- 
tracted in  their  efforts  to  maintain  it. 

From  what  has  been  said,  it  is  manifest 
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that  the  contract  in  question  is  of  the  class 
that  falls  within  the  prohibition  of  the  fourth 
clause  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  upon  which 
ground  alone,  if  there  was  no  other,  it  cannot 
be  enforced.  It  was  a  contract  made  with 
the  organ  of  a  Confederate  quasi  corporj-.tion, 
the  ivounty  court  of  a  Confederate  county. 
The  contract  itself  was  of  a  novel  and  unprec- 
edented character,  such  as  would  never  have 
been  made  but  for  the  act  of  secession,  and 
the  formation  of  the  Confederacy,  in  resist- 
ance to  the  power  and  authority  of  the  United 
States.  It  was  not  an  act  of  the  county  court 
of   Dinwiddie,    aside    from,    and    inde- 

576  pendent    of,    its    relation    to    the    ♦Con- 
federacy in  the  exercise  of  its  ordinary 

functions.  It  was  only  by  its  relation  to, 
and  connection  with  the  Confederacy,  that  it 
became  necessary,  and  it  was  done,  and 
could  only  be  done  by  an  act  of  the  legisla- 
ture of  a  state,  which  was  a  member  of  the 
Confederacy,  and  united  in  the  organized  re- 
sistance to  the  power  and  authority  of  the 
United  States.  And  it  was  essentially  in  aid 
of  the  Confederacy  and  of  that  organized 
resistance  to  the  United  States.  If  the 
United  States,  one  of  whose  methods  of  re- 
ducing the  Confederate  States  to  submission 
to  their  authority,  was  to  cut  off  their  people 
from  a  supply  of  food,  of  clothing,  of  medi- 
cine, and  all  the  essentials  of  living,  could 
have  cut  oflF  the  people  of  Virginia  and  of  the 
Confederacy  from  a  supply  of  salt,  an  article 
of  vital  necessity,  it  would  have  been  effect- 
ual to  the  speedy  overthrow  of  the  Confed- 
eracy. The  effect  of  these  contracts  was  to 
supply  that  article  of  necessity,  and  to  enable 
the  Confederacy  longer  to  resist  the  power  of 
the  United  States.  It  is  too  plain  for  further 
discussion,  that  this  contract,  and  all  such, 
were  made  by  the  county  courts  in  their 
relation  to  the  Confederacy,  and  as  the 
organs  of  Confederate  quasi  corporations  in 
the  interest  of  the  Confederacy,  and  were 
important,  if  not  essential,  for  its  support 
and  maintenance  in  resisting  the  power  and 
authority  of  the  United  States,  and  were 
made  by  authority  of  a  state,  which  was  in 
the  confederation  against  the  United  States. 
But  it  is  said  it  was  an  act  of  humanity  to 
furnish  salt  to  the  suffering  Confederates,  and 
the  claim  for  compensation  should  not  be 
rejected.  By  another  order  of  the  same 
court,  provision  was  made  by  a  loan  of  money 
on  the  bonds  of  the  county  for  the  support  of 
soldiers  of  the  Confederacy,  who  were  dis- 
abled,   and    of    the    fathers,    mothers, 

577  wives   and   children    *of   soldiers    who 
were  killed  or  died  in   the   service   of 

their  country.  Can  it  be  conceived  that  there 
rests  upon  the  county  of  Dinwiddie  an  obli- 
gation to  pay  the  claims  of  the  appellees, 
which  is  more  sacred  and  binding  than  the 
obligation  to  pay  the  former?  Yet  upon  the 
competing  doctrine  that  obligation  is  can- 
celed, whilst  the  families  of  these  soldiers 
who  were  killed  or  died  in  the  service,  and 
the  soldiers  who  were  disabled  in  the  serv- 
ice of  their  country,  are  to  be  taxed  to  pay 
the  latter. 

But  the  case  cannot  be  decided  on  such 
grounds.     Doubtless   the   people   would   have 


suffered  if  they  had  not  been  supplied  with 
salt,  and  the  Confederacy  would  have  sooner 
collapsed.  And  so  a  besieged  city  would 
have  been  forced  to  surrender  if  the  be- 
sieged could  not  have  been  supplied  with 
food.  It  would  certainly  be  an  act  of  hu- 
manity to  supply  food  to  the  starving.  But 
it  could  not  be  addressed  to  the  conqueror 
as  a  reason  why  he  should  require  the  man 
to  be  paid  who  furnished  salt  in  the  one 
case,  or  food  in  the  other,  whereby  re- 
sistance to  his  power  and  authority  were 
protracted;  that  it  was  an  act  of  humanity 
to  furnish  them,  and  that  in  so  doing  he  had 
come  to  their  relief  as  "angels  of  mercy." 

Doubtless  Mess.  Stuart,  Buchanan  &  Co. 
employed  their  energies,  and  very  commend- 
ably,  in  the  production  of  salt.  And  whilst 
they  in  a  legitimate  way  accumulated  for 
themselves  large  fortunes,  they  were  render- 
ing essential  service  to  the  Confederacy — a 
service  which  relieved  them  from  military 
duty,  in  the  camp  and  the  field,  which  other- 
wise would  have  devolved  on  them,  as  on 
others.  Their  exemption  from  military  serv- 
ice was,  probably,  because  the  supply  of  salt 
was  essential  to  the  support  and  maintenance 
of  the  Confederacy.    Others  served  the 

578  Confederacy  in  *other  ways  outside  of 
the    army;    but    all    doing    what    they 

could  for  the  common  cause.  They  should  be 
paid  for  the  salt  which  they  furnished  the 
county  court  of  Dinwiddie,  in  the  perform- 
ance of  their  part  of  the  work,  in  which  all 
true  men  in  the  state  were  engaged,  to  defend 
the  liberties  of  their  country,  if  the  party  to 
whom  they  sold,  a  quasi  corporation  of  the 
Confederacy,  were  now  in  existence  and  had 
wherewithal  to  pay.  And  so  they  ought  to 
be  paid  for  salt  which  they  sold  to  the  Con- 
federate government,  if  it  were  in  existence. 

But  in  no  just  sense  are  the  people  of  Din- 
widdie, who  paid  for  all  the  salt  they  got,  and 
never  promised  to  pay  Stuart,  Buchanan  & 
Co.,  bound  morally,  equitably  or  legally  to 
pay  it  again.  The  only  advantage  they  de- 
rived from  the  contract  made  by  the  county 
court,  beyond  what  they  paid  for,  was  the  aid 
given  to  the  Confederate  cause  by  the  fur- 
nishing of  salt,  and  that  was  as  much  to  the 
advantage  of  the  appellees  as  to  them.  If 
the  appellees  must  lose  it,  thousands  of  our 
people  toiled  and  periled  their  lives,  and  gave 
their  time,  their  labor  and  their  fortunes,  for 
the  common  cause,  and  got  nothing.  The 
cause  in  which  all  were  engaged  perished, 
and  desolation  and  ruin  were  brought  upon 
the  states  and  their  populations,  who  were 
consecrated  to  its  success.  And  it  does  not 
seem  right  that  the  people  who  have  paid  for 
all  the  salt  they  got,  and  have  derived  no 
other  advantage  from  the  supply  of  the  salt 
to  the  county,  than  such  as  was  enjoyed  in 
common  with  them  by  the  appellees,  that  a 
people  who  periled  their  lives  in  the  field  and 
camp,  who  were  disabled  in  the  service,  and 
the  fathers  and  mothers  and  wives  and  chil- 
dren of  those  who  were  killed  or  died  in  th^ 
service  of  their  country — in  a  word  a  people 
who    suffered     the    loss    of    property 

579  *and  their  almost  entire  means  of  sub- 
sistence, in  their  devotion  to  the  cause 
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which  was  lost,  and  which  was  the  common    individuals,  though  they  gave  aid  to  the  re- 


cause  of  the  appellees  and  themselves,  should 
now  be  required  to  pay  twice  for  the  salt, 
in  order  to  make  good  the  losses  incurred 
without  their  fault,  by  the  appellees,  in  ad- 
dition to  bearing  their  own  burdens  and 
sustaining  their  own  losses. 

Numerous  decisions  of  the  Federal  courts 
have  been  cited  in  opposition  to  positions 
wfjich  are  attributed  to  counsel  in  argument, 
and  consequences  are  deduced  from  those 
positions  to  show  their  absurdity.  As  I  have 
not  assumed  or  sanctioned  any  of  those  posi- 
tions. I  am  not  responsible  for  the  conse- 
quences deduced  from  them.  Nor  have  I  in 
this  opinion  assumed  any  position,  I  believe, 
v.'hich  is  in  conflict  with  any  of  the  decisions 
cited,  except  that  I  hold  that  the  Richmond 
government  was  during  the  Confederacy  the 
ie  jure  government  of  Virginia;  and  inas- 
much as  the  Federal  courts,  for  the  most  part, 
concede  that  it  was  a  de  facto  government, 
the  difference  of  opinion  on  this  point  is 
not  material  in  the  decision  of  this  case.  If 
I  seem  to  go  further  than  the  Federal  courts, 
in  relieving  the  states  and  the  people  who 
were  united  in  the  Confederacy  from  re- 
sponsibility, embarrassment  and  loss,  it 
enures  to  the  benefit  of  those  who  suffered 
the  loss  of  fortune  and  their  almost  entire 
means  of  subsistence  by  their  devotion  to 
what  they  believed  to  be  the  cause  of  na- 
tional independence  and  liberty.  And  this 
should  not  be  surprising  when  it  is  con- 
sidered that  the  subject  is  viewed  by  us 
from  different  standpoints. 

With  regard  to  Jones  v.  The  City  of  Rich- 
mond, 18  Gratt.  517,  Town  of  Danville  v.  Pace, 
25  Gratt.  1,  and  Miller  &  Franklin  v.  City  of 
Lynchburg,  20  Gratt.  330,  it  would  be  easy  to 
show  by  a  review  of  those  decisions 
580  '''that  there  is  nothing  in  this  opinion 
in  conflict  with  either  of  them. 

But  it  is  said  that  the  doctrines  of  this 
opinion  tend  to  the  repudiation  of  all  debts 
contracted  during  the  war;  and  this  upon  the 
ground  that  there  is  no  difference  as  to  the 
present  obligation  of  debts  contracted  by  in- 
dividuals, and  those  contracted  by  the  state 
or  the  counties  of  the  state  during  the  war; 
and  that  if  the  latter  are  not  binding  and 
valid  now,  the  former  are  not. 

If  this  is  true,  the  competing  view  is  equally 
liable  to  the  same  objection.  For,  according 
to  that,  contracts  made  by  the  state  or  the 
counties,  by  authority  of  the  state,  in  aid  of 
the  rebellion,  are  valid;  and  if  there  is  no 
difference,  all  contracts  made  by  individuals 
in  aid  of  the  rebellion  are  invalid.  But  this 
court  has  held  otherwise.  Bier  &  Mann  v. 
Dosier,  24  Gratt.  1.  The  constitution  of  the 
United  States  makes  a  difference.  For  the 
prohibition  is  limited  to  debts  or  obliga- 
tions incurred  by  the  state  or  the  United 
States,  and  does  not  extend  to  contracts  made 
by  individuals.  And  I  think  there  is  good  rea- 
son for  the  difference. 

It  is  obvious  that  the  principle  upon  which 
the  contract  is  voidable  is  applic^ '-  to  con- 
tracts of  the  political  power  wli  resisted 
the  authority  which  is  established  by  the  war, 
afid  not  to  contracts  in   general  made   by 


sistance.  Individuals  were  not  responsible  for 
the  war,  nor  can  be  recognized  as  parties 
to  it.  It  must,  upon  well  established  princi- 
ples of  international  law,  be  regarded  as  a 
public  war — s.  war  inter  gentes,  and  not  as  a 
war  between  individuals.  Their  contracts  may, 
therefore,  be  enforced,  though  they  were 
in  aid  of  the  war.  There  are  other  rea- 
581  sons  which  might  be  *given  in  sup- 
port of  this  conclusion,  if  this  opinion 
were  not  already  too  extended. 

I  will  notice  only  one  other  objection 
which  has  been  urged  against  my  conclu- 
sions. It  is,  that  if  the  contract  in  question 
was  not  valid  and  binding  on  the  people  of 
Dinwiddie  county  before,  the  act  of  February 
28,  1866  (Session  Acts  of  1865-'6,  p.  187) 
gives  validity  to  it  and  lays  the  people  of  the 
county  under  obligation  to  fulfill  it. 

I  would  not  indulge  in  remarks  of  the 
slightest  disparagement  to  the  legislature 
which  passed  this  act.  It  certainly  embraced 
some  of  our  ablest  and  best  men.  The  la- 
mented death  of  two  of  them  that  I  mig^ht 
name  I  have  regarded  as  a  great  loss  to  the 
state.  Yet  I  cannot  indorse  as  wise  all  that 
it  did  nor  all  that  it  did  not  do.  It  was  as- 
sembled soon  after  the  war,  in  troublous 
times,  when  everything  was  unsettled,  and 
dark,  angry  clouds  hovered  over  and  ob- 
scured the  political  horizon.  The  times  were 
certainly  very  unpropritious  for  calm  and  un- 
biased and  uncon  fused  legislation.  This  act 
shows  upon  its  face  that  it  was  hastily,  care- 
lessly, and  loosely  drawn.  It  undertakes,  it 
seems  to  me,  not  only  to  give  validity  to  con- 
tracts made  by  the  state  government,  but  also 
to  contracts  made  by  the  Confederate  gov- 
ernment. I  was  not  aware  before  that  nnndi 
importance  was  ever  attached  to  iL  It  is 
strange  that  it  has  not  been  relied  on  more 
frequently  for  the  settlement  of  controver- 
sies by  the  courts.  I  do  not  remember  to 
have  known  it  to  be  relied  on  before,  by 
either  party,  in  any  controversy  in  this,  or 
any  other  court.  If  it  had  never  been  passed, 
I  hardly  think  that  there  would  have  been 
any  destruction  of  titles,  or  ruin  of  estates, 
for  the  want  of  it;  or  that  the  probate  of 
wills,  or  the  acts  of  executors,  admin- 
588  istrators,  guardians  or  other  *fiducxaries, 
would  ever  have  been  disturbed  by 
reason  of  its  not  having  been  enacted.  And 
it  is  my  impression  that  if  there  had  been  no 
such  act  in  our  statute  book,  the  bonds  of 
matrimony  would  have  been  as  firm  as  they 
are  with  it,  and  the  offspring  of  the  marriages 
as  legitimate.  It  is  also  my  impression  that 
the  punishment  of  felons  could  not  have  been 
made  false  imprisonment,  nor  murder — and 
that  the  bonds  of  society  would  have  contin- 
ued as  unbroken  as  they  are,  and  public 
morals  as  secure.  And  I  think  so  because  I 
do  not  think  that  it  has  ever  been  held  by 
any  tribunal  that  the  acts  o!  legislation  and 
administration  during  the  war,  in  the  tts«al 
routine  and  ordinary  course  of  administfa- 
tton,  not  in  the  interest  or  in  aid  of  the  Con- 
federacy, and  of  the  resistance  to  the  power 
and  authority  of  the  United  States,  were  not 
as  valid  and  binding  as  they  would  have  been 
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if  the  states  had  remained  in  the  Union  and 
there  had  been  no  secession.  This  is  my 
opinion,  and  I  believe  it  is  the  opinion  of 
the  court.  .  ,  .  . 

But  I  hold  that  the  legislature  which 
passed  this  act  was  invested  with  no  power 
to  impose  such  an  obligation  on  the  people 
of  the  state  or  the  several  counties.  It  had 
only  legislative  powers  under  the  constitu- 
tion. It  had  no  power  to  pass  judicially 
upon  the  question  of  the  liabihty  of  a 
county  or  of  the  people  thereof,  to  pay  such 
debts,  much  less  to  create  a  liabihty  on 
them  to  pay,  when  none  antecedently  ex- 
isted. It  is  a  judicial  question  which  could 
only  be  decided  by  the  courts. 

I  am  of  opinion,  therefore,  that  the  con- 
tract in  question  ought  not  to  be  enforced 
against  the  people  of  Dinwiddie  county.  I 
think  there  is  error  also  in  the  order  of  this 
court,  allowing  six  per  cent  interest  when  the 
contract  set  up  by  the  appellees  stipu- 

583  lated  ♦for  only  three  per  cent,  interestf 
I    am   of   opinion   that   there   is   error 

in  the  judgment  of  the  circuit  court,  and 
that  the  same  be  reversed. 

MoNCURE,  P.,  concurred  in  the  opinion  of 
Anderson,  J. 

StapUS  and  Burks,  Js.,  concurred  in  the 
opinion  of  Christian,  J. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  did  not  err  in  declaring  by  its 
decree,  that  the  appellant  was  liable  to  the 
appellees  for  the  claim  asserted  and  proved 
by  them,  for  salt  furnished  to  the  said  appel- 
lant, under  said  contract  of  the  19th  May, 
1862.  But  the  court  is  of  opinion  that  the 
circuit  court  did  err  in  not  scaling  the  amount 
of  said  claim  from  its  nominal  to  its  true 
value  in  gold,  according  to  the  scale  of  de- 
preciation of  Confederate  currency  at  the 
time  when  such  contract  was  made  and  en- 
tered into;  and  it  is  decreed  and  ordered  that 
to  this  extent  the  said  decree  be  reversed  and 
annulled.  And  the  court  proceeding  to  enter 
such  decree  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  further  decreed  and 
ordered,    that    the     appellees     recover 

584  against    the    appellant   *two    thousand 
and   fifty-two   dollars   and  ninety-four 

cents,  with  interest  thereon,  to  be  computed 
after  the  rate  of  six  per  centum  per  annum 
from  the  1st  of  January,  1863.  till  payment, 
and  their  costs  by  them  expended  in   the 


prosecution  of  their  appeal  in  the  said  cir- 
cuit court;  and  they  being  the  parties  sub- 
stantially prevailing,  it  is  ordered  that  they 
also  recover  against  the  appellant  their 
costs  by  them  about  their  defence  in  this 
behalf  expended  in  this  court.  Which  is 
ordered  to  be  certified  to  the  said  circuit 
court  of  Dinwiddie  county. 

Judgment  reversed  in  part,  but  affirmed 
on  the  important  point. 


585 


^Southern  Mutual  Ins.  Co.  v.  Yates. 

March   Term,    1877,   Richmond. 


tThc  court  in  the  opinion  holds  that  the  claim  of 
the  appellees  "is  a  valid  claim,  arising  upon  a  con- 
tract made  with  the  county  court  of  Dinwiddie  for 
aalt  fiamished  said  county,  and  the  claim  for  which 
was  recognized  by  said  county  in  writing,  and  made 
a  matter  of  record  as  shown  by  the  following  order: 

"Virginia— In  Dinwiddie  county  court,  June  16th, 
1863-  Ordered  that  the  clerk  of  this  court  issue  a 
boiMi  for  $3,695.30.  payable  to  Stuart,  Buchanan  & 
Co  for  salt  to  be  delivered  by  contract,  the  said  bond 
to  l>e  paid  the  1st  January,  1866,  with  interest  at  three 
per  cent,  thereon  from  the  Ist  January,  1863." 


Absent,  Anderson  and  Burks,  Js. 
I.  Fire  Insurance — Application  for. — The  ap* 

plication  to  an  insurance  company  for  insurance 
upon  a  building  which  is  granted  and  a  policy  issued 
based  upon  the  application,  is  a  part  of  the  policy. 
.1.  Same — Same — Statements  In  'Warranties. 
— In  such  an  application,  one  question  is  whether 
there  are  any  incumbrances  on  the  property,  to 
which  the  answer  is  none.  This  is  a  warranty,  and 
if  there  was  an  incumbrance  upon  it,  the  policy  is 
not  binding  upon  the  company,  unless  at  the  time 
of  issuing  the  policy  they  had  actual  knowledge  of 
the  existence  of  such  incumbrances. 

III.  Same — Same — Same — Parol  BTidence^^ 
If,  after  the  answers  to  the  questions  are  written  in 
the  ap^ication,  it  is  signed  by  the  applicant,  parol 
evidence  is  not  admissible  to  prove  that  he  did  not 
read  the  application,  and  no  question  was  asked  him 
as  to  the  existence  of  incumbrances  upon  the  prop- 
crty. 

IV.  The  insured  had  taken  out  two  policies  upon  two 
buildings,  which  were  consumed  in  the  same  fire. 
The  company  paid  one  of  the  policies,  but  deter- 
mined  to  contest  the  other.  In  calling  for  the 
payment  of  assessments  upon  premium  notes,  the 
secretary  of  the  company  by  mistake,  called  for 
the  assessment  on  the  note  of  the  policy  which  was 
contested,  instead  of  upon  the  other,  and  it  was 
paid — Held: 

1.  Same — "WalT^er  and  Bstoppel. — If  the 
company  knowingly  received  the  assessment  with 
knowledge  of  the  existence  of  the  incumbrance, 
this  would  be  a  waiver  of  the  breach  of  the  war- 
ranty whether  so  intended  or  not. 

2.  Same — Same. — But  if  the  company  received 
such  assessment  under  the  erroneous  idea  on  the 
part  of  its  officers  that  it  was  paid  upon  another 
and  totally  different  note,  the  right  to  insist  upon 
the  forfeiture  would  not  be  in  the  least  affected 

by  such  payment  and  receipt. 

586  *This  was  an  action  of  assumpsit 
upon  a  policy  of  insurance  on  a  build- 
ing, brought  in  September  1871  by  Snowdcn 
Yates  against  the  Southern  Mutual  insur- 
ance company.  Yates  obtained  from  the 
Southern  Mutual  insurance  company  two 
policies  of  insurance,  numbered  1,091  and 
1,092,  upon  two  buildings  at  Orange  Court- 
house, both  of  which  buildings  were  con- 
sumed by  the  same  fire.  The  loss  on  the 
building  secured  by  the  policy  1,092  was  paid 

See  monographic  note  on  insurance  appended  to 
Mutual  Assur.  Society  of  Va.  v.  Holt  &  als.,  29  Gratt. 
612. 
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by  the  company;  but  they  contested  their 
liability  for  the  loss  on  the  other  building,  on 
the  ground  that  in  his  application  for  the 
policy,  among  the  vvrritten  questions  put  to 
him  was  the  following:  "Is  your  property 
encumbered;  by  what,  to  whom,  and  to 
what  amount?"  To  which  his  answer  was, 
"None."  And  after  the  answers  to  the 
questions  were  all  taken  down,  the  paper 
was  signed  by  Yates.  And  the  company 
insisted  this  was  a  warranty;  and  there 
having  been  at  the  time  a  deed  of  trust 
upon  the  building,  the  policy  was  null. 

On  the  trial  of  the  cause,  after  the  plaintiff 
had  introduced  in  evidence  the  policy  of  in- 
surance and  the  application  for  it,  which  is 
referred  to  in  the  policy,  he  was  introduced 
as  a  witness  in  his  own  behalf,  and  stated 
that  the  signature  to  said  application  was  in 
his  handwriting.  His  counsel  then  asked 
him  if  he  had  ever  read  the  application  for 
the  policy.  To  which  question  the  defendant 
by  counsel  objected :  but  the  court  overruled 
the  objection;  and  the  witness  said  that  he 
had  never  read  the  said  application  either  at 
the  time  it  was  prepared  or  since.  The  wit- 
ness was  then  asked  what  questions  were 
asked  him  by  the  agent  of  the  company  at 
the  time  he  prepared  the  said  application,  as 
to  the  title  to  and  encumbrances  upon  the 
property,  and  what  answers  he  gave.  To 
this  question  and  answer  thereto  the 
687  defendant  by  ♦counsel  objected,  so  far 
as  it  might  tend  to  contradict  the 
statement  and  answers  in  said  application. 
But  the  court  overruled  the  objection;  and 
the  plaintiff,  the  witness,  answered  that  the 
agent  of  the  company  asked  him  in  whom 
the  title  was,  and  he  replied  it  was  in  him- 
self; and  that  the  agent  did  not  ask  him  any 
questions  as  to  encumbrances  on  said  prop- 
erty. To  the  opinion  of  the  court,  overrul- 
ing the  defendant's  objections  to  said  ques- 
tions and  answers,  the  insurance  company 
excepted. 

When  the  policies  of  insurance  were  ob- 
tained by  Yates  he  paid  a  part  of  the  pre- 
miums in  cash  and  gave  his  premium  notes, 
each  for  $40,  for  the  balance;  and  in  Feb- 
ruary 1872,  after  this  suit  was  instituted,  H. 
S.  Price,  the  secretary  and  treasurer  of  the 
company,  in  pursuance  of  a  resolution  of  the 
directors,  called  upon  him  for  $10,  an  assess- 
ment on  his  premium  note  No.  1,091 ;  and  it 
was  paid  by  Yates.  In  relation  to  this  pay- 
ment Price,  who  was  examined  as  a  witness 
by  the  defendant,  stated  that  his  assessment 
was  made  and  collected  through  mistake;  that 
Yates  had  obtained  two  policies,  one  No. 
1,091  and  the  other  No.  1,092;  and  when  wit- 
ness had  made  out  his  book  of  assessments 
upon  premium  notes,  knowing  that  the  com- 
pany had  determined  to  contest  the  policy 
which  insured  a  building  of  the  plaintiff 
which  had  been  burnt,  he  made  a  memoran- 
dum in  red  ink  opposite  to  the  memorandum 
of  the  premium  note  given  in  consideration 
of  policy  numbered  1.092 — **burned  and  con- 
tested"— which  should  have  been  endorsed 
opposite  the  premium  note  given  under  policy 
No.  l.roi;  and  made  an  assessment  on  the 
premium   note    given   for   policy   No.    1,091, 


which  should  have  been  made  on  the  pre- 
mium  note   for   policy   No.   1,092,   and  col- 
lected the  same  through  his  own  mis- 

588  take;    and   he    *did   not    make    out   or 
collect  any  assessment  upon  the  prem- 
ium note  given  for  policy  No.  1,092. 

After  the  evidence  had  been  introduced 
the  defendant  moved  the  court  to  give  the 
following  instructions: 

1.  That  the  application  upon  which  the 
policy  sued  on  in  this  cause  is  based  is  a  part 
of  the  policy;  and  the  answer  to  the  ninth 
question  in  said  application  amounts  to  a 
warranty  on  the  part  of  the  plaintiff  that  at 
the  date  of  the  said  application  the  propertj 
covered  "by  said  policy  was  not  encumbered 

2.  If  the  jury  believe  from  the  evidence  in 
this  cause,  that  at  the  date  of  the  said  ap- 
plication, and  also  of  the  said  policy  men- 
tioned in  the  first  instruction,  which  is 
asked  to  be  read  as  a  part  of  this,  there 
was  an  encumbrance  on  the  said  property, 
either  by  trust  deed,  mortgage  or  other- 
wise, then  there  was  a  breach  of  the  said 
warranty  on  the  part  of  the  plaintiff,  and 
the  said  policy  was  void  on  that  account  at 
its  date,  although  the  said  incumbrance  bad 
been  duly  recorded;  unless  they  also  believe 
from  the  evidence  that  the  defendant,  at 
the  time  of  issuing  the  said  policy  sued  upon 
in  this  case,  had  actual  knowledge  of  the 
existence  of  such  incumbrance. 

3.  And  if  upon  the  evidence  in  this  cause 
the  said  policy  mentioned  in  the  first  and 
second  instructions,  which  are  asked  to  be 
read  with  this,  was  void  at  its  date,  it  was 
no  contract,  and  there  was  no  sort  of  obli- 
gation under  it  on  the  part  of  the  defendant 
to  the  plaintiff;  and  to  render  the  defendant 
liable  to  the  plaintiff  for  an  insurance  on 
said  property,  the  plaintiff  must  prove  a 
new  or  other  contract  of  insurance  between 
him  and  the  defendant,  and  it  must  appear 
that  this  suit  is  founded  upon  such  new  or 

other  contract. 

589  *4.  That  although  the  jury  may  be- 
lieve from  the  evidence,  that  the  de- 
fendant demanded  and  received  of  the  plaintiff 
an  assessment  on  the  premium  note  of  the 
plaintiff  given  under  said  policy,  after  said 
breach  of  the  said  warranty  by  the  said 
plaintiff,  and  after  the  defendant  knew  of 
the  breach  of  the  said  warranty  on  the  part 
of  the  plaintiff,  and  whilst  this  suit  iK-a« 
pending,  yet  such  demand  and  receipt  did 
not  give  validity  to  the  policy  so  as  to  en- 
able the  plaintiff  to  recover  from  the  de- 
fendant, if  such  demand  was  made  and 
money  received  under  a  mistake  by  one  of 
the  officers  of  the  defendant,  and  was  not 
intended  by  the  defendant  to  be  a  waiver  of 
the  said  breach  of  warranty  by  the  plaintiff, 
but  that  when  the  defendant  made  such  de- 
mand he  believed  that  he  was  demanding  apd 
receiving  said  assessment  on  a  different 
premium  note  of  the  said  plaintiff  than  the 
one  given  under  the  aforesaid  policy  men- 
tioned in  instructions  No.  1.  2  and  3.  which 
are  asked  to  be  read  as  a  part  of  this. 

5.  We  ask  the  court  to  give  the  jury  the 
following  instruction:  That  the  application 
for  insurance  in  this  case  is  a  part   of  the 
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policy;  and  that  any  misrepresentation  in 
answer  to  a  question  propounded  to  the  as- 
sured by  the  company,  if  untrue,  whether 
material  or  not,  intentional  or  not,  avoids 
the  contract. 

6.  If  the  jury  believe  from  the  evidence 
that,  at  the  time  of  the  application  for  the 
policy  sued  upon  in  this  case,  the  question 
was  asked  the  plaintiff  whether  the  proper- 
ty covered  by  the  policy  aforesaid  was  en- 
cumbered, and  was  answered  by  the  defend- 
ant, the  materiality  or  immateriality  of  the 
answer  is  not  a  question  for  the  considera- 
tion of  the  jury;  the  asking  and  answering  the 
question  was  an  agreement  between  the  plain- 
tiff  and    the    defendant    that   the    said 

590  question    *and    answer    are    material; 
and  it  is  asked  that  instructions  1,  2, 

3,  4  and  5  be  read  as  a  part  of  this. 

All  of  which  instruction  the  court  refused 
to  give,  except  the  sixth,  which  it  gave; 
one  of  them,  the  third,  he  refused  to  give. 
and  gave  none  in  lieu  thereof;  and  in  place 
of  the  other  four  instructions  gave  the  fol- 
lowing: 

1.  That  the  application  upon  which  the 
policy  sued  on  in  this  case  is  based,  provid- 
ed the  same  was  actually  made  by  the  plain- 
tiff and  the  questions  therein  contained 
actually  propounded  to  him  by  an  agent  of 
the  defendant,  and  his  answers  thereto  ac- 
curately and  subsequently  written  as  given 
by  him,  is  a  part  of  the  said  policy,  and 
said  answers  amount  to  warranties;  and  the 
answer  to  the  ninth  question  in  said  appli- 
cation is  in  that  event  a  warranty  on  the 
part  of  the  plaintiff  that  at  the  date  of  the 
said  application  the  property  covered  by 
said  policy  was   not  encumbered. 

2.  If  the  jury  believe  from  the  evidence 
that  the  said  application  was  made  by  the 
plaintiff,  and  that  the  questions  therein  con- 
tained were  actually  propounded  to  him  by 
an  agent  of  the  defendant,  and  his  answers 
thereto  substantially  written  down  in  said 
application  as  given  by  him,  and  that  at 
the  date  of  said  application  and  the  issuing  of 
the  policy  thereon  there  was  an  incum- 
brance on  the  said  property,  either  by  trust 
deed,  mortgage  or  otherwise,  then  there 
was  a  breach  of  said  warranty  on  the  part 
of  the  said  plaintiff,  although  the  said  in- 
cumbrance had  been  duly  recorded;  unless 
they  further  believe  from  the  evidence,  that 
the  defendant  at  the  time  of  issuing  the  siid 
policy  had  actual  knowledge  of  the  said  in- 
cumbrance,   or,    upon    obtaining    actual 

591  knowledge  thereof  *at  some  subsequent 
date,  did  or  suffered  to  be  done  any  act 

hy  which  any  objection  thereto  was  waived,  and 
that  said  policy  was  void  on  that  account. 

4.  That  although  the  jury  may  believe,  from 
the  evidence,  that  the  defendant  demanded, 
and  received  of  the  plaintiff  an  assessment 
on  the  premium  note  of  the  plaintiff  given 
under  said  policy,  after  the  said  breach 
of  the  said  warranty  by  the  said  plaintiff, 
and  after  the  defendant  knew^  of  the  breach 
of  the  said  warranty  on  the  part  of  the 
plaintiff,  and  whilst  this  suit  was  pend- 
ing, yet  such  demand  and  receipt  did  not 
give  validity  to  the  policy  so  as  to  enable 


the  plaintiff  to  recover  from  the  defendant, 
if  such  demand  was  made  and  money  re- 
ceived, under  a  mistake  made  by  one  of  the 
officers  of  the  defendant,  but  that  when  the 
defendant  made  such  demand,  he  believed 
that  he  was  demanding  and  receiving  said 
assessment  on  a  different  premium  note  of 
the  said  plaintiff,  than  the  one  given  under 
the  aforesaid  policy,  mentioned  in  the  in- 
structions No.  1.  2  and  .3,  which  is  asked  to 
be  read  as  a  part  of  this. 

5.  That  the  application  for  insurance  in 
this  case,  if  actually  made  by  the  plaintiff, 
and  the  question  therein  contained  actually 
propounded  to  him,  and  his  answers  there- 
to substantially  written  by  an  agent  of  the 
defendant  as  given  by  him,  as  a  part  of  the 
policy,  and  that  any  representation  in  an- 
swer as  to  any  matter  specifically  enquired 
of  by  the  defendant  in  said  application,  if 
untrue,  whether  material  or  not,  intentional 
or  not.  avoids  the  contract,  unless  actually 
at  the  time  in  the  knowledge  of  the  de- 
fendant, or  unless  when  brought  to  its 
knowledge,  objection   thereto  be   waived. 

And  the  defendant  excepted. 

There  were  two  other  instructions  asked 
for  by  the  defendant,  but  it  is  unnecessary 
to  state  them. 

592  *There  was  a  verdict  and  judgment 
in  favor  of   the  plaintiff  for  $800,  the 

amount  of  the  insurance,  with  interest  from 
18th  of  June,  1871;  and  therupon  the  insur- 
ance company  applied  to  the  judge  of  the 
circuit  court  for  a  writ  of  error  and  super- 
sedeas, which  was  allowed;  but  when  the 
case  came  on  to  be  heard  in  that  court  the 
judgment  was  affirmed.  The  company 
thereupon  applied  to  a  judge  of  this  court 
for  a  writ  of  error  and  supersedeas;  which 
was  allowed. 

Meredith  and  Geo.  B,  Harrison,  for  the  ap- 
pellant. 

Field  &  Grey,  for  the  appellee. 

Staples,  J.    The  plaintiff  is  the  holder  of 

a  policy  of  fire  insurance  in  the  Southern  Mu- 
tual insurance  company.  In  his  application 
upon  which  the  policy  issued,  he  is  repre- 
sented as  stating  in  answer  to  a  question 
asked  by  the  agent,  that  there  was  no  in- 
cumbrance upon  the  property.  The  applica- 
tion is  signed  by  the  plaintiff,  is  made  a 
part  of  the  policy,  and  has  all  the  force  and 
effect  of  a  warranty. 

The  property  having  been  destroyed  by 
fire,  and  the  company  refusing  to  pay,  the 
plaintiff  brought  his  action  to  recover  the 
value.  One  of  the  grounds  of  defence  relied 
on  by  the  company  is,  that  the  representa- 
tion in  respect  to  the  incumbrance  was  untrue, 
that  at  the  time  there  was  a  deed  of  trust  upon 
the  building,  nearly  equal  to  its  value,  the  ex- 
istence of  which  was  wholly  unknown  to  the 
company.  This  is  not  controverted  by  the 
plaintiff;  but  he  insists  that  he  made  no 
such  representation  upon  the  subject  of  in- 
cumbrances as  is  set  forth  in  the  application. 

Upon  the  trial  he  was  introduced  as  a 
witness  in  his  own  behalf,  and  in  re- 

593  sponse   to   a   question   propounded   *by 
his  own  counsel,  he  said  he  had  never 
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read  the  application  either  at  the  time  or 
since;  that  the  agent  of  the  company  asked 
him  in  whom  the  title  was,  and  he  replied 
it  was  in  himself,  but  the  agent  did  not  ask 
him  any  question  as  to  incumbrances  on 
said  property. 

This  evidence  was  objected  to  by  the 
company  upon  the  ground  that  its  effect 
was  to  contradict  the  express  terms  of  the 
warranty:  but  the  court  overruled  the  ob- 
jection and  permitted  the  evidence  to  go  to 
the  jury.  From  this  statement  it  is  mani- 
fest that  the  whole  question  turns  upon  the 
admissibility  of  parol  testimony  to  affect 
the  terms  of  a  written  contract. 

In  Towner  v.  Lucas'  ex* or,  13  Gratt.  705,  all 
the  authorities  bearing  upon  this  question  are 
cited  and  discussed  by  Judge  Ai,len  with 
great  ability.  That  was  a  case  of  great  hard- 
ship upon  the  defendant.  He  had  signed  his 
name  as  surety  to  a  bond  upon  the  most  pos- 
itive assurance  of  the  obligee  he  should  never 
be  called  on  to  pay  it;  that  his  signature  was 
a  mere  matter  of  form,  only  designed  to  put 
a  stop  to  the  talk  of  a  particular  person  named 
in  the  neighborhood.  The  defendant  of- 
fered to  show  these  facts;  but  the  evidence 
was  held  inadmissible.  In  answer  to  the  ar- 
gument that  it  would  be  a  fraud  to  insist  on 
the  written  agreement  in  violation  of  the 
parol  understanding,  it  was  said  the  rule  of 
the  common  law  excludes  oral  testimony 
of  the  alleged  understanding,  and  as  it  can- 
not be  proved  by  legal  evidence  the  un- 
derstanding itself,  in  legal  understanding, 
cannot  be  regarded  as  existing  in  fact. 

This  last  case  was  followed  by  that  of 
Woodward,  Baldwin  &  Co.  v.  Foster,  18  Gratt. 
200,  where  the  subject  is  a  good  deal  discussed 
by  Judge  Joynes.  In  these  two  opinions  all 
the  Virginia  cases  are  referred  to,  and  the  ar- 
gument exhausted.  They  show  that  in 
594  *this  state  certainly,  the  rule  is  well 
settled,  that  when  a  contract  is  reduced 
to  writing,  the  writing  is  regarded  as  not 
only  the  best,  but  the  sole  evidence  of  the 
contract,  and  the  parties  are  presumed  to 
have  rejected  everything  it  does  not  contain. 

There  is  no  doubt  that  this  rule  applies  as 
well  to  policies  of  insurance  as  to  any  other 
class  of  written  contracts.  In  Lee  v.  Hozvard 
fns.  Company,  3  Gray's  R.  583,  BigElow,  J., 
discussing  the  question  of  the  admissibility 
of  parol  evidence  to  affect  the  terms  of  the 
policy,  said:  "That  upon  the  most  familiar 
principles  of  the  law  of  evidence,  all  pre- 
vious verbal  agreements  must  be  taken  to  be 
merged  in  the  written  agreement  of  the  par- 
ties made  for  the  purpose  of  embodying  the 
terms  of  the  contract,  and  designed  to  be  the 
depositary  and  proof  of  their  final  intention." 

The  exceptions  to  this  rule  that  are  sanc- 
tioned by  the  courts,  are  found  in  those 
cases  in  which  the  insured  is  misled  by  the  as- 
surances or  declarations  of  the  agent  of  the 
insurer,  or  where  the  latter  seeks  to  take  ad- 
vantage of  a  forfeiture  of  his  own  creation, 
or  where  the  insured  has  given  a  correct  de- 
scription of  the  property,  which  has  not  been 
followed  by  the  insurers  or  their  agents  in 
preparing   the    policy;   or   where   the    parlies 
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stand  on  unequal  ground,  and  one  of  them 
uses  his  superior  knowledge  or  influence  to 
mislead  the  other  as  to  the  true  import  of  the 
contract. 

There  are  numerous  others  which  need 
not  be  mentioned.  See  2  Am.  L.  Cases.  912  to 
915,  916.  It  must  be  conceded  that  many  of 
these  exceptions,  if  they  can  be  so  termed,  are 
utterly  irreconcilable  with  the  rule  itself,  or 
any  just  principle  upon  which  it  is  founded. 
In  such  cases  it  is  said,  however,  the  oral  evi- 
dence is  not  offered  to  contradict  the 
595  writing,  but  *to  show  that  the  repre- 
sentation as  it  is  written  ought  not  to 
be  used  against  the  party,  upon  the  ground  of 
an  equitable  estoppel.  The  recent  cases  of 
Georgia  Home  Ins.  Co.  v.  Kinnier's  adm'r 
supra,  88,  and  Manhattan  Fire  Ins.  Co.  v.  Weill 
&  Ullman,  supra,  389,  recently  decided  by  this 
court  are  illustrations  of  this  doctrine. 

It  is  believed,  however,  that  no  well  consid- 
ered case  can  be  found  which  has  gone  so  far 
as  to  allow  the  introduction  of  parol  proof 
such  as  is  offered  here.  The  application 
contains  a  particular  and  minute  descrip- 
tion of  the  building— its  location,  size,  the 
material  of  which  it  is  constructed,  the  uses 
to  which  the  rooms  are  appropriated,  and  of 
other  matters  which  could  only  have  been 
furnished  by  the  insured  himself  or  his 
agents;  following  this,  the  description,  is 
the  representation  in  respect  to  the  liens  and 
encumbrances.  It  is  conceded  that  whatever 
relates  to  the  former  was  furnished  by  the 
plaintiff;  but  it  is  insisted  that  the  repre- 
sentation in  respect  to  the  encumbrances 
was  inserted  without  his  knowledge  or  con- 
sent. It  is  not  pretended  that  the  agent  of 
the  company  was  guilty  of  any  fraud  or  wil- 
ful misrepresentation.  The  effort  of  the 
plaintiff  is  to  defeat  a  written  representa- 
tion and  warranty  by  a  simple  denial  on  his 
part,  that  either  was  in  fact  m:ade.  And  the 
difficulty  of  thus  contradicting  the  plain 
terms  of  his  contract  is  sought  to  be  ob- 
viated by  asserting  that  it  was  never  read 
to  him.  If  such  evidence  is  admissible,  it 
is  difficult  to  imagine  a  case  in  which  it 
would  not  be  allowable  to  vary  the  legal 
import  of  a  deed  by  parol  testimony. 

In  Cooper  v.  Farmers'  Mutual  Ins.  Camp., 
50  Penn.  R.  299,  a  case  very  similar  to  this, 
an  effort  was  made-  to  show  that  the  repre- 
sentation in  regard  to  the  incumbrance  had 
been  introduced  into  the  application  by 
596  ♦mistake,  and  that  the  contract  should 
read  as  if  the  property  had  been  repre- 
sented as  incumbered.  The  supreme  court 
said:  "Had  the  evidence  been  received,  it 
would  have  proved  what  doubtless  is  true, 
that  there  was  no  fraud  or  wilful  misrepre- 
sentation; but  it  did  not  tend  to  show  that 
the  warranty  has  not  been  made,  or  that  it 
had  not  been  broken.  But  were  it  conceded 
that  parol  evidence  is  admissible  for  the  pur- 
pose of  reforming  a  policy,  it  is  still  true  that 
no  written  instrument  can  be  reformed  on 
proof  of  a  mistake,  unless  it  be  a  mistake  of 
both  parties.  Mistake  of  the  assured  alone  will 
not  answer.  If  it  would,  insurers  might  be 
held  by  a  contract  to  which  they  never  as- 
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sented.    It  is  mutual  mistakes  only  which 
make  a  contract  reformable  in  equity." 

One  of  the  later  cases  on  this  subject  is 
Ryan  v.  World  Life  Ins.  Comp.,  41  Conn.  R. 
168.  There,  as  here,  the  insured  asserted 
that  she  and  her  husband  had  signed  the 
application  without  reading  it  and  without 
its  being  read  to  them.  The  court  said,  that 
of  itself  was  inexcusable  negligence.  The 
application  contained  her  agreements  and 
representations  in  an  important  contract. 
When  she  signed  it  she  was  bound  to  know 
what  she  signed.  The  law  requires  that  the 
insured  shall  not  only  in  good  faith  answer 
all  the  interrogatories  correctly,  but  shall 
use  reasonable  diligence  to  see  that  the  an- 
swers are  correctly  written.  It  is  for  his 
interest  to  do  so ;  aAd  the  insurer  has  the  right 
to  presume  that  he  will  do  it."  The  cases  of 
Barrett  &  als.  v.  Unien  Mut.  Fire  Ins.  Comp., 
7  Cush.  R.  175 ;  Jenkins  v.  Quincey  Mut,  Fire 
Ins.  Comp.,  7  Gray  H-  370;  Holmes  et  als.  v. 
Charlestown  Mut.  Fire  Ins.  Comp.,  10  Mete. 
R,  211,  are  all  authorities  in  point,  and  fully 
sustain  the  view  here  taken. 

The  introduction  of  parol  evidence 
597  in  such  cases  is  *but  an  attempt  to 
substitute  for  the  representations  and 
warranties  contained  in  the  written  agree- 
ment oral  representations  and  warranties 
of  an  entirely  different  character. 

We  are  therefore  of  opinion  that  the  cir- 
cuit court  erred  in  receiving  the  evidence 
set  out  in  the  defendant's  first  bill  of  ex- 
ceptions; and  for  this  error  the  judgment 
must  be  reversed  and  the  cause  remanded 
for  a  new  trial,  upon  which,  if  the  same  evi- 
dence is  again  offered  and  objected  to  by  the 
defendant,  it  must  be  refused  by  the  court. 

The  next  question  for  consideration  is  in 
respect  to  the  several  instructions  set  out  in 
the  defendant's  second  bill  of  exceptions.  It 
is  apparent  that  the  action  of  the  court  m 
living  some  of  these  instructions,  and  in 
refusing  others,  was  based  entirely  upon  its 
opinion  with  regard  to  the  admissibility 
and    effect  of  the  parol  testimony  already 

considered.  

The  first,  second  and  third  instructions 
asked  for  by  defendants,  assert  the  proposi- 
tion that  the  application  is  a  part  of  the 
policy,  that  the  answers  therein  given,  m 
respect  to  the  non-existence  of  any  incum- 
brance upon  the  property,  amount  to  a  war- 
ranty, and  if  the  jury  should  believe  there 
was  such  an  incumbrance  at  the  time,  this 
X  constituted  a  breach  of  warranty,  and  the  pol- 
icy was  on  that  account  void,  unless  the  de- 
fendant had  notice  of  the  incumbrance.  These 
instructions  correctly  state  the  law,  and  ought 
to  have  been  given  by  the  court. 

The  fourth  instruction  substantially  affirms, 
that  the  act  of  the  defendant  in  demanding 
and  securing  assessments  upon  the  pre- 
mium note  of  the  plaintiff  would  not  amount 
to  a  waiver  of  the  breach  of  warranty,  un- 
less so  intended  by  the  defendant  In  this 
respect  the  instruction  is  clearly  er- 
598  roneous.  If  the  *defendant  with 
knowledge  of  the  existence  of  the  in- 
cumbrance, knowingly  received  assessments 
upon  the  note   involved  in  this  controversy, 
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such  conduct  would  amount  to  a  waiver  of 
the  breach  of  warranty,  whether  so  intend- 
ed or  not.  On  the  other  hand,  if  the  defend- 
ant received  such  assessments  under  an  er- 
roneous idea  on  the  part  of  one  of  its  of- 
ficers, that  they  were  paid  upon  another 
and  totally  different  note,  it  is  clear  that  the 
right  to  insist  upon  the  forfeiture  would 
not  be  in  the  least  affected  by  such  pay- 
ments and  receipt.  This  proposition  would 
seem  to  be  too  plain  to  require  argument 
or  authority  to  support  it. 

The  fifth  instruction  lays  down  a  propo- 
sition of  law  in  the  broadest  and  most  com- 
prehensive terms,  not  involved  in  the  case, 
and  not  necessary  to  its  proper  decision. 
Without  undertaking  now  to  say  whether 
the  proposition  is  sound,  we  are  of  opinion, 
for  the  reason  just  stated,  it  was  properly 
refused.  The  sixth  instruction  was  given, 
and  no  complaint  is  made  by  any  one  on 
that  ground. 

The  second  instruction  given  by  the 
court,  in  lieu  of  the  fourth  asked  for  by  the 
defendant,  is  erroneous,  at  least  so  much  of  it 
as  refers  to  the  supposed  acts  of  waiver  on 
the  part  of  the  defendant.  The  instruction  in- 
forms the  jury  that  the  existence  of  an  in- 
cumbrance, under  the  circumstances  therein 
detaiUd,  was  a  breach  of  the  warranty,  unless 
the  defendant  had  actual  knowledge  of  such 
incumbrance,  or  upon  obtaining  actual  knowl- 
edge thereof  at  some  subsequent  date  did, 
or  suffered  to  be  done,  any  act  by  which 
any  objection  thereto  was  waived.  This  in- 
struction was  calculated  palpably  to  mis- 
lead the  jury.  It  left  them  unrestricted  to  ex- 
plore the  field  of  inquiry,  and  to  assume  that 
any  act  done,  or  suffered  to  be  done,  by  the 
defendants,  might  be  construed  by 
599  ♦them  as  a  waiver  without  regard  to 
the  circumstances  under  which  the  act 
was  done,  whether  done  with  full  knowl- 
edge or  under  a  plain  mistake  of  the  facts. 
What  has  been  said  in  regard  to  the  fourth  in- 
struction asked  for  on  the  part  of  the  defend- 
ants, and  refused  by  the  court,  will  show  the 
character  of  the  instruction  which  ought  to 
have  been  given  on  this  branch  of  the  case. 

The  bill  of  exceptions  sets  out  other  instruc- 
tions asked  for  by  defendant ;  but  they  involve 
no  new  propositions.  They  only  tend  to 
cumber  the  record,  without  elucidating  the 
matter  of  controversy.  All  of  them  are  con- 
nected in  a  greater  or  less  degree,  with  the 
parol  evidence  already  adverted  to.  When 
that  is  out  of  the  case,  the  instructions  must 
be  regarded  as  wholly  immaterial. 

Upon  the  grounds  here  stated,  we  are  of 
opinion  the  judgment  of  the  circuit  court  must 
be  reversed,  and  a  new  trial  awarded. 

MoNCURE,  P.,  and  Christian,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

The  judgment  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
testimony  of  the  defendant  in  error,  set  forth 
in  the  plaintiff  in  error's  first  bill  of  excep- 
tions, was  not  competent  to  contradict  the 
legal  import  and  effect  of  the  representation 
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contained  in  the  declaration,  upon  which  the 
policy  of  insurance  in  this  case  was  founded; 
and  the  county  court  erred  in  overruling  the 
objection  of  the  plaintiff  in  error  to  the  same. 
The   court    is    further   of   the   opinion   that 

the  county  court  erred  in   refusing  to 
600     *give  to  the  jury  the  first,  second  and 

third  instructions  asked  for  by  the 
plaintiff  in  error;  but  did  not  err  in  refusing 
to  give  the  fourth  and  fifth  instructions 
asked  for  by  the  said  plaintiff  in  error.  The 
court  is  further  of  opinion  that  the  said 
county  court  erred  in  giving  to  the  jury  the 
second  instruction  given  by  the  court  in  lieu 
of  the  fourth  instruction  asked  for  by  the 
plaintiff  in  error;  this  court  not  deeming  it 
material  to  pass  upon  the  first  and  second 
instructions  asked  for  by  the  plaintiff  in  er- 
ror in  the  secotid  series.  Therefore  it  is 
considered  that  the  judgment  of  the  said  cir- 
cuit court,  affirming  the  judgment  of  said 
county  court,  be  reversed  and  annulled;  and 
that  the  plaintiff  in  error  recover  against  the 
defendant  in  error  its  costs  by  it  expended  in 
the  prosecution  of  its  writ  of  supersedeas 
aforesaid  here.  And  this  court  proceeding  to 
render  such  judgment  as  the  said  circuit  court 
ought  to  have  rendered,  it  is  further  con- 
sidered that  the  judgment  of  the  said  coun- 
ty court  be  reversed  and  annulled,  that  the 
verdict  of  the  jury  be  set  aside,  and  the 
cause  remanded  to  the  said  circuit  court 
for  a  new  trial  to  be  had  therein  in  accord- 
ance with  the  principles  of  this  judgment. 
Which  is  ordered  to  be  certified  to  the 
said  circuit  court. 
Judgment  rex'Ersed. 
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^Tancil  v.  Seaton. 

March  Term,    1877,  Richmond. 


1.  Lost     Property— Title     of     Finder.*— The 

finder  of  a  bank  note,  as  against  a  bailee  without 
reward,  to  whom  he  delivers  it  to  be  kept  for  such 
finder,  has  such  a  possessory  interest  in  the  note  as 
entitles  him  to  recover  the  same  of  the  bailee,  on  his 
refusal  to  redeliver  it  to  the  finder  on  request,  and 
in  the  absence  of  any  claim  of  the  rightful  owner 
made  known  by  him  to  such  bailee. 

2.  Bailee  without  Regard— Liability.— Such 
bailee  is  not  bound  to  use  as  great  care  and  dili- 
gence in  the  keeping  of  the  note  as  he  would  be  if 
he  were  a  bailee  with  compensation;  and  if  the  note 
was  stolen  from  his  possession,  he  will  not  be  liable 
for  it,  unless  the  loss  was  *  the  result  of  gross 
negligence  on  his  part. 

3.  HThat  Plaintiff  Mnst  Shoi^  to  Recover.— 
In  such  a  case  to  entitle  the  plaintiff  to  recover,  he 
must  show  that  the  note  was  a  genuine  note,  and 
of  the  value  claimed. 

This  was  an  action  of  assumpsit  in  the 
corporation  court  of  Alexandria,  brought  by 
Isaac  Tancil  against  George  L.  Seaton,  to 
recover  the  amount  of  a  National  Bank 
note  for  $1,000,  deposited  by  the  wife  of  the 


*L.ost    Property— Title     of    Finder.— See     3 

Min.    Inst.    39;    Bartons'    Law    Pr.    129    (2nd    Ed.); 
Carrington  v.  Ficklin,  32  Gratt.  670. 


plaintiff  with  the  defendant.  The  facts  arc 
stated  by  Judge  Burks  in  his  opinion. 

In  the  progress  of  the  trial,  the  plaintiff 
asked  for  two  instructions,  which  were  re- 
fused; and  the  defendant  asked  for  three, 
which  were  given;  and  the  plaintiffs  ex- 
cepted. It  is  unnecessary  to  state  the  in- 
structions asked  for  by  the  plaintiff;  those 
of  the  defendant  are  as  follows: 

First.  If  the  jury  believe  from  the  e\n- 
dence,  that  the  note  of  one   thousand 

602  dollars    was    a    National    Bank    *note, 
and  that  Tancil  had  no  other  right  to 

it  than  such  as  he  might  have  acquired  by 
finding  it,  and  that  he  delivered  it  to  the 
defendant  for  safe  keeping,  communicating 
to  the  defendant  the  fact  that  he  had  so  ac- 
quired it  by  finding,  that  then  they  must 
find  for  the  defendant. 

Second.  If  the  jury  believe  from  the 
evidence,  that  the  deposit  was  made  for  the 
accommodation  of  the*  plaintiff,  and  without 
compensation  to  the  defendant,  and  that  the 
note  was  stolen  from  his  possession  alt'^ng 
with  money  of  his  own,  without  gross  neg- 
ligence on  the  part  of  the  defendant,  they 
mnst  find  for  the  defendant. 

Third.  In  order  to  find  for  the  plaintiff,  it 
is  necessary,  not  only  for  the  jury  not  to 
find  the  facts  as  stated  in  the  foregoing  in- 
structions, but  must  find  the  further  fact 
that  the  said  note  was  a  genuine  note  of  the 
value  of  $1,000. 

There  was  a  verdict  and  judgment  for 
the  defendant;  and  Tancil  thereupon  ap- 
plied to  this  court  for  a  supersedeas;  which 
was  allowed. 

F.  L.  Smith,  Jr.,  for  the  appellant. 
Claughton,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court 
On  the  10th  day  of  May  1869,  the  plaintiffs 
wife  handed  to  the  defendant  what  was 
claimed  to  be  a  thousand  dollar  National 
Bank  note,  she  representing  that  her  little 
son  had  found  it,  and  offering  to  pay  the 
defendant  one  hundred  or  one  hundred  and 
fifty     dollars    if    he    would    find    out 

603  whether  the  note  was  good.    *The  de- 
fendant declining  to  make  any  charge, 

took  the  note  and  put  it  into  his  iron  safe  in 
his  store-house  for  safe-keeping.  Within  a  few 
days  afterwards,  according  to  the  statement 
of  the  defendant,  his  store-house  was  broken 
into,  the  safe  forced  open,  and  the  note,  to- 
gether with  several  hundred  dollars  of  the 
plaintiff's  own  money  in  the  safe  was  stolen. 
and  never  recovered.  Suit  was  brought  by 
the  plaintiff  in  the  corporation  court  of  the 
city  of  Alexandria  to  recover  the  amount  of 
the  note  from  the  defendant,  and  on  the 
trial  verdict  and  judgment,  were  rendered 
for  the  defendant,  to  which  judgment  a  writ 
of  supersedeas  was  awarded  the  plaintiff  by 
one  of  the  judges  of  this  court. 

At  the  trial  both  plaintiff  and  defendant 
prayed  instructions  to  the  jury.  Those 
asked  by  the  defendant  were  given,  and  those 
asked  by  the  plaintiff  were  refused,  and  the 
plaintiff   excepted.    The  plaintiff  also   moved 
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the  court  to  set  aside  the  v,erdict  of  the  jury 
and  grant  him  a  new  trial,  on  the  ground 
that  the  instructions  given  were  erroneous. 
The  motion  was  overruled,  and  the  plaintiff 
again  excepted. 

It  appears  from  the  bills  of  exceptions 
that  the  plaintiff's  recovery  was  resisted 
mainly  on  two  grounds :  First,  that  the  title  of 
the  plaintiff,  acquired  by  the  finding,  which 
was  communicated  to  the  defendant  at  the 
time  the  note  was  delivered  to  him,  was  not 
sufficient  to  support  the  action;  second,  that 
the  note  was  stolen  from  the  possession  of  the 
defendant  without  negligence  on  his  part. 

If  the  owner  of  a  personal  chattel  volun- 
tarily and  wholly  abandons  it,  intending  not 
to  reclaim  it,  the  first  occupant  acquires  an 
absolute  right  to  it.  If,  however,  he  merely 
loses  it  accidently,  he  does  not  part  with 
his  title,  and  the  finder  becomes  a  quasi  de- 
positary, invested  with  such  posses- 
604  sory  interest  as  will  *entitle  him  to 
hold  it  against  all  the  world  except  the 
rig^htful  owner.  This  rule  of  law  has  never 
been  seriously  questioned  since  the  leading 
case  of  Armory  v.  Delamirie,  reported  in  1 
Strange  504  (see  i  Smith's  Lead  Cases,  part 
1,  side  p.  471,  and  notes). 

It  is  contended,  however,  that  the  rule  is 
limited  to  the  finding  of  a  personal  chattel, 
and  has  no  application  to  choses  in  action; 
and  in  support  of  this  proposition  we  are  re- 
ferred to  the  case  of  McLaughlin  v.  Waite, 
9  Cow.  R.  670,  affirmed  (with  much  dissen- 
sion) in  5  Wend.  R.  404. 

The  reasoning  of  the  distinguished  chan- 
cellor (Walworth)  in  the  case  last  named  is 
somewhat  subtle  and  not  very  satisfactory: 
but  if  his  conclusion  is  sound,  that  nego- 
tiable notes,  bankers*  checks  and  lottery 
tickets,  payable  to  the  holder,  are  not  with- 
in the  operation  of  the  rule,  still  it  by  no  means 
follows  that  current  bank  notes,  convert- 
ible at  par  into  money,  are  not  subject  to 
the  rule.  The  finder  of  monev,  we  appre- 
hend, would  acquire  by  the  finding  the  same 
title  to  it  that  the  chimney  sweeper's  boy  in 
the  leading  case  acquired  to  the  jewel 
w^hich  he  found,  and  which  he  was  permitted 
to  recover  in  an  action  against  a  wrongdoer. 
Bank  notes  are  not  money  in  a  str'ct  sense. 
They  are  not  a  lawful  tender  in  discharge  of 
debts  and  obligations  solvable  in  money;  but 
for  most  purposes  in  the  transaction  of  busi- 
ness, and  by  common  consent,  they  are  con- 
sidered and  treated  as  money.  "They  are 
not  esteemed."  says  Lord  Mansfield,  "as 
goods,  securities,  or  documents  of  debt]  but 
are  looked  on  as  money,  as  cash,  in  tbe  or- 
dinary course  and  transaction  of  business, 
by  the  general  consent  of  mankind;  which 
g-ives  them  the  credit  and  currency  of  money 
to  all  intents  and  purposes."  They  are 
005  as  much  money  as  guineas  ♦them- 
selves are,  or  as  any  other  current 
coin  that  is  used  cts  money  or  cash.  Miller  v. 
Race,  1  Bur.  R.  452,  457. 

Such  being  their  character,  we  can  see  no 
good  reason  why  the  finder  of  a  bank  note  of 
a  solvent  institution  does  not  acquire  by  the 
finding  the  same  title  as  the  finder  of  a  per- 
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sonal  chattel,  and  why  he  is  not  entitled  to 
the  same   remedies  against  third  parties. 

That  his  title  and  remedies  are  the  same, 
notwithstanding  what  is  said  by  the  Chan- 
cellor in  McLaughlin  v.  Waite,  supra,  would 
seem  deducible  from  the  case  of  Bridges  v. 
Hawkesworth,  7  Eng.  L.  &  Eq.  R.  424.  The 
plaintiff  in  that  case  having  picked  up  from 
the  floor  of  the  shop  of  the  defendant  a  par- 
cel containing  bank-notes,  handed  them  over 
to  the  defendant  to  keep  till  the  owner  should 
claim  them.  They  were  advertised  by  the  de- 
fendant, but  no  one  appearing  to  claim  them, 
and  three  years  having  elapsed,  the  plaintiff 
requested  the  defendant  to  return  them,  ten- 
dering the  costs  of  the  advertisements,  and 
offering  an  indemnity.  The  defendant  hav- 
ing refused  to  return  them,  it  was  decided 
that  the  plaintiff  was  entitled  to  the  notes  as 
against  the  defendants.  The  recent  case 
(1874)  New  York  &  Harlem  R.  Road  Co.  v. 
Hau's  &  al,  56  N.  Y.  R.  175.  though  not  di- 
rectly to  the  point,  is  suggestive. 

Now,  if  the  reasoning  of  Chancellor  Wal- 
worth in  the  case  cited  from  5  Wend,  supra, 
justly  applies  to  bank  notes,  then  the  plain- 
tiff was  not  entitled  to  recover  in  the  case  of 
Bridges  v.  Hawkesworth,  supra.  It  is  true, 
that  in  the  last-named  case  indemnity  was  of- 
fered to  the  defendant  before  action  brought; 
but  it  would  seem  that  was  necessary  in  that 
case  because  the  notes  were  deposited  by  the 
finder  with  the  defendant  ''to  keep  until  the 
owner  appeared  to  claim  them."  It  is  so  ex- 
pressly stated;  and  the  defendant  hav- 
606  ing,  by  *the  terms  of  the  bailment  and 
the  advertisements,  come  under  obli- 
gation to  the  owner,  it  was  but  just  and 
reasonable  that  before  he  should  be  re- 
quired to  return  the  notes  to  the  finder  he 
should  be  indemnified  against  the  liability 
he  had  incurred  to  the  owner,  should  he  after- 
wards appear  and  establish  his  right.  There 
would  seem  to  have  been  no  necessity  for  the 
indemnity  but  for  the  undertaking  of  the 
biilee  by  his  contract  of  bailment  and  by 
his  advertisements,  to  account  to  the  owner 
for  the  notes  if  he  should  appear. 

As  a  general  rule,  the  bailee  is  not  al- 
lowed to  dispute  the  title  of  his  bailor,  and 
we  see  no  good  reason  why  the  depositary 
of  a  lost  bank  note,  as  between  himself  and 
the  finder,  should  be  an  exception  to  this 
rule,  where  the  owner  is  unknown  and  there 
is  no  assertion  of  claim  on  his  part  against  the 
depositary.  To  permit  the  latter,  under  such 
circumstances,  against  his  contract  of  bail- 
ment, to  withhold  the  note  from  the  finder, 
and  if  the  owner  never  appears,  to  appropriate 
it  to  his  own  use,  would  be  to  protect  him  in 
his  fraud  and  dishonesty — a  thing  not  to  be 
tolerated,  much  less  sanctioned,  in  any  court 
of  justice. 

The  defendant  being  a  mere  depositary  of  the 
note,  a  bailee  without  reward,  holding  the  note 
only  for  the  benefit  and  accommodation  of  the 
plaintiff,  he  was  not  bound  to  use  as  great  care 
and  diligence  in  the  custody  of  the  note  as  if 
he  had  been  a  bailee  with  compensation,  and 
therefore  it  the  note  was  stolen  from  his  posses- 
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sien  he  was  not  accountable  for  it  unless  the 
loss  was  the  resultof  gross  negligence  on  his  part. 
The  first  instruction  given  to  the  jury  on 
the  motion  of  the  defendant,  and  the  two 
instructions  prayed  by  the  plaintiff,  and  re- 
fused by  the  court  are  in  conflict  with  our 
views  of  the  law  hereinbefore  ex- 
607  pressed.  *The  second  and  third  in- 
structions given  seem  free  from  error. 
The  court  is  therfore  of  opinion,  that 
while  the  corporation  court  of  the  city  of 
Alexandria  did  not  err  in  giving  the  second 
and  third  instructions  as  prayed  by  the  de- 
fendant, nor  in  rejecting  the  instructions 
prayed  by  the  plaintiff,  yet  the  said  court  com- 
mitted an  essential  error  in  giving  the  first 
instruction  asked  for  by  the  defendant:  and 
for  this  error  the  judgment  of  the  corpora- 
tion court  must  be  reversed  and  annulled, 
the  verdict  of  the  jury  set  aside  and  a  new 
trial  ordered. 
The  judgment  was  as  follows: 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
finder  of  a  bank  note,  as  against  a  bailee 
without  reward,  to  whom  he  delivers  it,  to 
be  kept  for  such  finder,  has  such  posses- 
sory interest  in  the  note  as  entitles  him  to  re- 
cover the  same  of  said  bailee  on  his  refusal 
to  re-deliver  it  to  the  finder  on  request  and  in 
the  absence  of  any  claim  of  the  rightful  owner 
made  known  by  him  to  such  bailee;  and  such 
bailee  is  not  bound  to  use  as  great  care  and 
diligence  in  the  keeping  of  said  note  as  he 
would  be  if  he  were  a  bailee  with  compensa- 
tion, and  if  the  note  were  stolen  from  his 
possession  he  would  not  be  liable  for  it  unless 
the  loss  was  the  result  of  gross  negligence  on 
his  part;  and  the  court  is  further  of  opinion, 
that  while  the  said  corporation  court  did  not 
err  in  giving  the  second  and  third  instruc- 
tions to  the  jury  prayed  by  the  defend- 
606  ant  in  *error,  nor  in  refusing  to  give 
the  two  instructions  prayed  by  the  plain- 
tiff in  error,  yet  the  said  court  did  err  in  giv- 
ing the  first  instruction  asked  for  by  the  de- 
fendant in  error,  and  further  erred  in  ov«»r- 
ruling  the  motion  of  the  plaintiff  for  a  new 
trial;  it  is  therefore  considered  by  the  courl 
that  the  said  judgment  be  reversed  and  an- 
nulled, and  that  the  defendant  in  error  pay 
to  the  plaintiff  in  error  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  said  writ  of 
supersedeas  here;  and  this  court  proceeding 
to  render  such  judgment  as  the  said  corpora- 
tion court  ought  to  have  rendered,  it  is  fur- 
ther consider  that  the  verdict  of  the  jury  be 
set  aside,  and  a  new  trial  of  the  issues  in  the 
cause  be  granted,  and  upon  such  trial  the  said 
corporation  court,  in  the  giving  or  refusing  of 
instructions  to  the  jury,  shall.be  governed 
by  the  opinion  and  principles  herein  ex- 
pressed; and  this  cause  is  remanded  to  the 
said  corporation  court  for  further  proceed- 
ings to  be  had  therein  in  conformity  with 
the  directions  herein  contained:  w^hich  is 
ordered  to  be  certified  to  the  said  corpora- 
tion court  of  the  city  of  Alexandria. 
Judgment  reversed. 


609  *Garrett'8  Adm'x  v.  Bradford. 

March  Term,    1877,  Richmond. 
Absent.   Andskson,   J. 

I.  Appealable  Decrees.* — A  decree  which  otct- 
rulcs  certain  exceptions  to  a  commissioner's  report, 
and  confirming  the  report  as  to  the  questions  in- 
volved in  these  exceptions,  is  a  decree  settling  the 
principles  of  the  cause  as  to  these  questions,  from 
which  the  party  excepting  may  appeal,  although  the 
report  is  recommitted  to  the  commissioner  as  to 
other  matters  involved  in   other  exceptions. 

n.  In  1860,  G,  of  Washington  city,  and  B,  of  Cul- 
peper  county,  in  Virginia,  form  a  partnership  for 
grazing  and  selling  sheep,  to  be  conducted  by  B; 
and  G  executes  his  bond  to  B  for  $3,700,  for  a  half 
interest  of  the  sheep  on  hand,  which  is  to  be  paid 
by  G's  share  of  the  net  profit^;  and  B  is  to  be  al- 
lowed such  compensation  for  managing  the  business 
as  they  shall  agree  upon.  The  partnership  is  closed 
in  December  1862,  when  G's  share  of  the  profits  is 
$2,428.75.  B  invests  the  money  in  Confederate 
bonds. — Hsld: 

1.  Accoantlnv. — G  is  entitled  to  have  his  bond 
credited  for  the  $2,428.75,  at  its  scaled  value  in 
December  1862. 

2.  Same — Separatlen  by  "War. — .\s  the  par- 
ties were  separated  by  the  war,  so  that  they  con<d 
not  agree  upon  B's  compensation,  he  is  entitled 
to  have  a  just  allowance  made  him  for  his  atten- 
tion to  the  business. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Fauquier  county,  brought  in  1866 
by  Milton  Garrett,  a  resident  of  Washing- 
ton city,  against  Samuel  S.  Bradford,  of 
Culpeper  county,  to  have  a  settlement  of  a 
partnership  account  in  relation  to  the  graz- 
ing and  selling  sheep. 

By  an  agreement  under  seal  bearing 

610  date    the    1st    day    *of    January   1860, 
Bradford  agreed  to  sell  to  Garrett  one 

equal  undivided  half  of  eight  hundred  and 
twenty-five  of  his  fine  wool  sheep,  to  be 
kept  thereafter  as  a  copartnership  flock,  in 
the  possession  and  under  the  control  and 
management  of  Bradford,  so  long  as  it 
should  be  mutually  agreeable  and  satisfactory 
to  them  both.  For  this  interest  in  the  gheep 
Garrett  was  to  pay  to  Bradford  $100  in  hand, 
and  to  execute  his  bond  bearing  interest  fiom 
date  for  $3,700,  on  which  he  was  to  pay  $100 
each  month  of  the  year  1860,  and  his  portion 
of  the  proceeds  from  sales  from  the  flock  of 
sheep,  after  paying  the  necessary  expenses; 
and  after  that  year  to  make  monthly  pay- 
ments of  fifty  dollars,  in  addition  to  his  half 
of  the  net  proceeds  from  the  sheep  each 
vear  until  the  bond  was  fully  paid.  Brad- 
ford was  to  keep  account  of  expenses,  &c. 
And  after  the  first  year  Bradford  should 
have  such  remuneration  for  his  services  in 
the  general  control  of  the  flock  as  he  and 
Garrett  might  agree  upon. 

At  the  June  term  1866,  there  was  a  decree 
for  an  account,  in  which  the  commissioner 


•Appenlnlile  Decree*. — See  Alexander  v.  Byrd, 
85  Va.  696.  citing  the  principal  case.  Reed  t.  Cline.  9 
i^ratt.  136  and  Elder  v.  Harris,  75  Va.  71.  See  also, 
Fameyhougn  v.  Dickerson,  2  Rob.  Sbl\  Triplctt  t. 
Jameson.  2  Munf.  242;  Bart  Ch.  Pr.  (2nd  Ed.)  838. 
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was  directed  to  take  an  account  of  the  bond 
executed  by  Garrett  to  Bradford,  and  of 
all  payments  thereon,  or  other  proper  cred- 
its to  which  the  same  was  entitled,  and 
charge  each  party  with  all  partnership 
moneys  received,  or  which  ought  to  have 
been  received  by  him.  and  give  him  credit 
by  all  sums  expended  by  him  for  the  firm,  and 
also  for  moneys  which  came  properly  to  his 
hands,  but  perished  on  his  hands  without  fault 
of  his.  And  each  party  was  required  to  answer 
interrogatories  before  the  commissioner,  &c. 

A  great  mass  of  testimony  was  taken  be- 
fore the  commissioner,  and  both  the  par- 
ties were  examined;  and  in  April  1870  the 
commissioner  returned  his  report;  to  which 
the  plaintiff  filed  eighteen  exceptions. 
611  *This  report  terminated  the  partner- 
ship in  December  1862. 

The  cause  came  on  to  be  heard  on  the 
20th  of  September  1870,  when  the  court 
made  a  decree  overruling  the  exceptions 
Nos.  2,  3,  4,  5,  7.  8  and  14,  and  sustaining  ex- 
ceptions Nos.  1,  6,  10,  11,  12,  13,  15,  16,  17  and 
18,  recommitting  the  report  to  the  commission- 
er with  instructions  to  allow  the  items  ex- 
cluded from  said  report  and  embraced  in  the 
last  named  exceptions,  if  the  same  shall  be 
sustained  by  satisfactory  evidence;  and  sus- 
taining exception  No.  9,  instructed  the  com- 
missioner to  exclude  the  item  embraced  in 
said  exception  from  his  report.  And  there- 
upon Garrett's  administratrix  applied  to  a 
judge  of  this  court  for  an  appeal;  which  was 
allowed. 

The  only  exceptions  noticed  in  this  court 
are  the  fifth,  seventh  and  eighth.  The  fifth 
is  to  an  allowance  to  Bradford  in  the  partner- 
ship of  two  sums  of  money,  one  of  $60  and 
the  other  of  $410,  for  his  services.  This  was 
on  the  ground  that  under  the  contract  Brad- 
ford was  not  entitled  to  compensation.  The 
seventh  exception  is  that  in  the  account  shew- 
ing the  balance  due  on  the  bond  of  Garrett 
to  Bradford,  the  commissioner  does  not  cred- 
it Garrett  with  $2,428.75,  half  of  the  net 
profits  due  the  1st  of  December  1862,  as  by 
the  terms  of  the  contract  Bradford  obliged 
Garrett  to  appi»opriate  the  net  profits  to  the 
payment  of  said  bond.  And  the  eighth  ex- 
ception is  that  in  the  account  of  Garrett 
&  Bradford  with  Garrett,  the  commissioner 
has  credited  Garrett  &  Bradford,  and  thereby 
charged  Garrett,  with  a  Confederate  bond  of 
$2,000,  and  Confederate  notes  $662.75.  It  ap- 
pears by  the  commissioner's  statement  of 
the  partnership  account,  that  one-half  of  the 
net  profits  of  the  concern  was,  on 
618  *the  1st  of  December  1862,  $2,428.75. 
Instead  of  crediting  this  siJm  on  the 
bond,  it  is  brought  into  the  account  of  Gar- 
rett with  the  partnership  as  a  credit  to  bim, 
and  he  is  charged  with  the  Confederate 
bond  of  $2,000,  and  the  account  is  balanced 
by  a  charge  to  him  of  $662.75  in  Confederate 
notes,  which  Bradford  had  received  and 
which  had  become  worthless.  The  facts 
in  relation,  to  this  Confederate  bond  are 
stated  by  Judge  Christian  in  his  opinion. 

Field  &  Gray,  for  the  appellant. 

IV m.  Green,  for  the  appellee. 


Christian,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  circuit  court  of 
Fauquier.  The  court  is  of  opinion  that  the 
decree  of  the  circuit  court,  overruling  cer- 
tain exceptions  to  the  commissioner's  report, 
was  an  interlocutory  decree,  "adjudicating 
the  principles  of  the  cause,"  from  which  an 
appeal  might  be  taken  without  awaiting  a 
final  decree  disposing  of  all  the  questions 
involved  in  the  cause.  The  main  subject  of 
controversy  between  the  parties  was, 
whether  under  their  contract  the  bond  of  the 
appellant's  intestate  should  be  credited  by  one 
half  of  the  net  profits  of  the  partnership  in 
the  business  of  sheep  raising;  and  whether 
under  the  contract  of  partnership  the  appel- 
lee was  entitled  to  compensation  for  services 
rendered  in  conducting  the  business  of  said 
partnership.  These  questions  were  distinctly 
raised  by  the  exceptions  to  the  commissioner's 
report,  and  distinctly  adjudicated  by  the 
court  when  it  overruled  these  exceptions. 
The  fact  that  the  report  was  recom- 
618  mitted  ♦as  to  other  matters  did  not 
aflFcct  these  questions.  They  were 
finally  passed  upon  by  the  court  and  with- 
drawn from  further  consideration  by  the 
commissioner;  and  quoad  these  questions  the 
decision  of  the  court  was  final. 

The  court  is  therefore  of  opinion  that  the 
appeal  in  this  case  was  not  improvidently 
awarded. 

The  court  is  further  of  opinion  that  the 
decree  of  the  circuit  court  was  erroneous  in 
overruling  the  eighth  exception  to  the  com- 
missioner's report  taken  by  appellant.  By 
the  express  terms  of  the  contract  Garrett's 
bond  was  to  be  credited  by  "his  portion  of 
the  proceeds  from  the  sales  from  the  flock 
of  sheep."  According  to  the  commissioner's 
report  (not  excepted  to)  one  half  of  the 
net  proceeds  of  the  partnership  amounted 
to  $2,428.75.  This  amount  Bradford  received 
in  the  fall  of  1862.  At  that  time  Confederate 
currency  was  but  slightly  depreciated,  not  more 
than  Federal  currency.  It  was  then  univer- 
sally received  in  payment  of  debts,  and  its 
purchasing  value  was  little  less  than  gold. 
At  that  time  property  was  bought  and  sold 
for  this  currency,  and  except  where  gold 
was  purchased  with  it,  the  depreciation  was 
inconsiderable. 

It  is  shown  by  incontrovertible  proof  in 
the  record  that  Bradford  in  the  fall  of  1862 
sold  four  hundred  sheep,  of  which  Garrett 
was  joint  owner,  and  received  the  proceeds, 
and  invested  the  same  in  Confederate  bonds 
not  for  the  firm,  but  in  his  own  name.  He  now 
claims  that  these  Confederate  bonds,  by  the 
result  of  the  war  being  worthless,  he  is  not 
accountable  to  Garrett  for  the  funds  he  re- 
ceived in  the  fall  of  1862.  To  support  this 
pretension  he  says  he  "delivered"  to  Garrett 
in  1863  one  of  these  bonds  for  $2,000,  and 
claims  credit  for  that.  It  must  be  ob- 
614  served,  however.  *that  neither  in  his 
answer,  nor  in  his  deposition,  which  is 
twice  taken,  does  he  pretend  that  the  deliv- 
ery of  this  bond  to  Garrett  was  received  by 
him  in  payment  of  what  was   due  him  oa 
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account  of  the  partnership,  or  that  he,  Brad- 
ford, so  informed  him  that  he  designed  it  as  a 
payment  to  him  of  what  was  due  on  account 
of  the  partnership  transactions.  He  simply 
says  he  ''delivered"  to  Garrett  one  of  those 
bonds  for  $2,000.  Garrett's  account  of  this 
transaction  is  as  follows :  "The  Confederate 
bond  for  $2,000  (No.  2,173)  was  given  or 
loaned  to  me  to  carry  to  Washington  to  show 
our  friends,  and  keep  them  from  being  im- 
posed upon  by  spurious  Confederate  bonds 
which  the  northern  people  were  trying  to  sell 
in  Washington,  as  the  genuine  Confederate 
bond  could  not  be  assigned  except  with  the 
knowledge  and  consent  of  an  officer  of  the 
Confederacy,  and  I  never  dreamed  of  its  be- 
ing my  personal  property."  This  account  of 
the  transaction  is  not  denied  by  Bradford, 
and  must  be  taken  as  true,  and  is  entirely 
consistent  with  Bradford's  allegation  in  his 
answer,  that  he  "delivered"  a  $2,000  Con- 
federate bond  to  Garrett.  Garrett's  state- 
ment must,  therefore,  be  taken  as  true.  And 
it  is  further  confirmed  by  the  production  of 
the  bond  which  bears  date  August,  1863,  is 
issued  to  Bradford  and  had  never  been  as- 
signed to  Garrett. 

The  court  is  therefore  of  opinicn,  that 
under  the  contract  of  the  parties  Garrett 
was  entitled  as  a  credit  on  his  bond  to  the 
scaled  value  of  the  sum  of  $2,428.75  on  the 
31st  December  1862,  the  date  at  which,  by 
the  report  of  the  court,  the  partnership 
ceased,  shewing  one-half  of  the  net  profits 
to  be  the  sum  above  named. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  decree  of  said  cir- 
615  cuit  court  in  overruling  ♦the  appel- 
lant's exception  as  to  certain  allow- 
ances made  to  Bradford  for  services  ren- 
dered in  the  joint  business  of  sheep-raising. 
By  the  contract  of  the  parties  it  was  stipulated 
that,  after  the  year  1860,  Bradford  "should  re- 
ceive for  his  services,  in  the  general  control 
of  the  flock,  such  remuneration  as  he  and  Gar- 
rett may  agree  upon."  The  parties  being  sep- 
arated by  the  existence  of  the  war,  could  make 
no  agreement  on  the  subject  for  themselves, 
and  none  was  made,  but  we  think  that  Brad- 
ford is  entitled  to  reasonable  compensation  for 
the  services  he  has  rendered,  which  have 
been  fairly  estimated  by  the  commissioner. 
The  court  is  therefore  of  opinion,  that 
for  the  error  above  referred  to  in  overruling 
the  appellant's  eighth  exception,  the  said 
decree  be  reversed,  and  in  all  other  respects 
the  same  be  affirmed. 

The  decree  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing,  &c.,  that  the  decree  of  the  said 
circuit  court  was  erroneous  in  overruling 
the  appellant's  eighth  exception  to  commis- 
sioner Latham's  report ;  this  court  being  of 
oprnion  that  under  the  contract  of  the  parties, 
set  forth  in  the  appellant's  bill,  the  bond  of 
Garrett  was  entitled  to  a  credit  of  the  scaled 
value  of  the  sum  of  $2,428.75,  that  being  one- 
half  of  the  net  profits  of  the  joint  business  of 
sheep-raising  in  December  1862,  as  ascertained 
by  said  commissioner's  report.  It  is  there- 
fore adjudged  and  ordered  that  for  this  er- 


ror the  said  decree  be  reversed  and  an- 
nulled, but  that  the  same  be  affirmed  in  aU 
other  respects,  and  that  the  appellant  re- 
cover against  the  appellee  his  costs  by  him 

expended  in  the  prosecution  of  his  ap- 
616     peal    here;    and    *it   is   ordered    to  be 

certified  to  said  circuit  court,  with  in- 
structions to  said  court  to  direct  its  com- 
missioner, in  making  a  settlement  of  ac- 
counts between  the  parties,  to  credit  the 
bond  of  said  Garrett  with  the  said  sum  oi 
$2,428.75,  scaled  from  its  nominal  value  to  its 
value  in  gold,  as  of  the  31st  of  December  1862, 
which  is  ordered  to  be  certified  to  said  cir- 
cuit court. 
Decree  reversed. 


617  ^Old  Dominion  Granite  Co.  &  als.  ▼. 

Clarke  &  als. 
Same  v.  Jones  &  als. 

March   Term,    1877,   Richmond. 

Absent,   Andekson,    J. 

Statute — Dockettnsr — Indexlas.* — C  dttatned  a 

judgment  against  B  and  P,  as  partners  trading  nzh 
der  the  firm  of  B  &  Co.  He  delivered  a.n  abstract 
of  his  judgment  to  the  clerk  of  the  county  court  cf 
the  county,  wherein  there  was  a  tract  of  land  be- 
longing to  P;  and  the  same  was  properly  entered  tf 
the  cl^rk  in  the  body  of  the  judgment  dodBCt.  hm 
was  not  indexed  in  the  name  of  P,  bat  merely  is 
the  name  of  "B  &  Co."  Subsequently  P  sold  as^ 
conveyed  nis  land  to  O,  who  had  no  knowledce  «s 
C's  judgment.  Upon  a  bill  filed  by  C,  to  stibject  dbe 
land  in  the  hands  of  O  to  the  lien  of  his  judgmesL 
—Held:  That  under  ch.  186,  9  4,  8,  Code  of  IHM^ 
indexing  was  not  a  necessary  part  of  the  dockctiag, 
and  that  the  land  was  therefore  subject  to  the  hcs 
of  C's     vdgment. 

These  were  suits  in  equity  in  the  Rich- 
mond chancery  court,  brought  one  by  Williara 
R.  Clarke  and  Harrison  E.  Woodward,  plan- 
ners, and  the  other  by  T.  J.  Jones  and  Thoioas 
Knapp,  late  partners,  to  subject  a  tract  of  iand 
in  the  county  of  Chesterfield,  to  satisfy  jcdg- 
ments  recovered  by  them  agrainst  D.  B, 
Bridgford  and  N.  Tinsley  Pate,  partners 
under  the  name  and  style  of  Bridgford  & 
Co.  The  judgments  were  recovered  in  ihe 
hustings  court  of  the  city  of  RichmondL  the 
one  first  named  in  February  1866  tor 
$2,390.76,  with  interest  from  the  1st  of  July 
1861,  and  the  other  in  April  1861  for 
$1,714.22,  with  interest  from  the  1st  of  Jan- 
uary 1861.  They  were  both  docketed  on  tkc 
15th  of  August  1866,  in  the  clerks'  of- 

618  fices  of  the  hustings  *court  of  the  dty 
of  Richmond  and  the  county  coon  o: 

Chesterfield;  and  they  were  indexed  in  tfce 
name  of  Bridgford  &  Co.,  but  not  in  tte 
names  of  D.  B.  Bridgford  and  N.  Tinsiey 
Pate, 


*Docketlnar— Present     Statute  —  Imdextas 
Reavtred.— Sec.    3561,    Code    1887,    proTides   tk« 

"Every  judgment  shall,  as  soon  as  it  is  dodoetedL  b« 
indexed  by  the  clerk,  in  the  name  of  each  defcodass, 
and  shall  not  be  regarded  as  docketed  as  to  aaar  ic^ 
fendant  in  whose  name  it  is  not  so  indexed."  Sec 
also,  Bartons'  Ch.  Pr.  (2nd  Ed.)  1050,  1061. 
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At  the  time  these  judgments  were  dock- 
eted in  Chesterfield  Pate  owned  a  valuable 
tract  of  land  in  that  county.  By  deed  bear- 
ing date  the  6th  of  June  1868,  Pate,  in  con- 
sideration of  the  sum  of  $7,500,  conveyed  to 
Hiram  Woods,  in  trust  for  Alice  L.  Norris, 
about  one  hundred  and  fifty  acres  of  this 
land.  And  on  the  29th  day  of  October,  1868, 
in  consideration  of  the  sum  of  $20,000,  he 
conveyed  to  Allison  White,  of  Philadelphia, 
seventy-one  acres.  And  on  the"  22d  of  April 
1871  White,  in  consideration  of  $20,000  con- 
veyed this  land,  which  had  a  granite  quarry 
upon  it,  to  the  Old  Dominion  granite  com- 
pany. All  these  deeds  were  immediately  ad- 
mitted to  record  in  the  clerk's  office  of  the 
county  court  of  Chesterfield. 

The  defendants  to  the  suits  were  the  debt- 
ors Bridgford  and  Pate  and  the  grantees  in 
the  said  deeds.  Woods  and  the  Old  Domin- 
ion granite  company  demurred  to  and  an- 
swered the  bills.  They  stated  and  proved 
that  before  the  conveyances  to  Woods  and 
White  were  made  counsel  had  been  em- 
ployed to  examine  the  record  for  incum- 
brances upon  the  land;  that  the  counsel 
again  and  again,  with  the  assistance  of  the 
clerk  of  the  county  court  of  Chesterfield,  ex- 
amined the  records;  that  they  took  a  list  of 
every  judgment  against  Pate  that  appeared  on 
the  index  to  the  judgment  docket;  that  all 
these  judgments  were  satisfied  out  of  the  pur- 
chase money  of  the  land;  that  the  judgments 
of  the  plaintiffs,  not  having  been  docketed  in 
the  naipe  of  the  defendant  Pate,  were  not  dis- 
covered, and  therefore  were  not  paid; 
619  and  that  after  satisfying  *the  judg- 
ments known  they  had  paid  over  to 
Pate  an  amount  of  purchase  money  much 
more  than  sufficient  to  satisfy  the  judgments 
of  the  plaintiffs.  And  they  insisted  that  the 
judgments  not  having  been  indexed  in  the 
name  of  Pate,  as  required  by  the  statute,  they 
were  not  properly  docketed,  and  were  not  valid 
Hens  upon  the  land  as  against  them. 

The  two  causes  came  on  to  be  heard  to- 
gether on  the  20th  of  June  1872;  when  the 
court  held  that  the  index  was  not  a  part 
of  the  docket,  and  the  defect  in  that  did  not 
affect  the  docket  of  the  judgments;  and  the 
judgments  having  been  docketed  before  the 
conveyances  to  Woods  and  White  were 
made  and  recorded,  the  liens  of  the  judg- 
ments upon  the  land  were  valid  against  the 
defendants;  and  a  commissioner  was  di- 
rected to  make  certain  enquiries.  And 
thereupon  the  Old  Dominion  granite  com- 
pany and  Woods,  as  trustee,  &c.,  applied  to 
this  court  for  appeals;  which  were  allowed. 

Quid  &  Carrington  and  Nash,  for  the  ap- 
pellants. 

Sands,  Leake  &  Carter,  for  the  appellees. 

Staples,  J.  The  appellants  purchased  the 
land  in  controversy  ,  from  Nelson  T.  Pate. 
Before  paying  the  purchase  money  they 
caused  to  be  made  a  diligent  search  of  the 
proper  clerk's  office,  to  ascertain  whether 
there  were  then  any  incumbraces  upon  the 
property.  They  did  not  search  the  judg- 
ment docket;  but  their  counsel  made  a  care- 


ful examination  of  the  index  to  the  docket,, 
and  failed  to  discover  any  trace  of  a  judg- 
ment against  Pate.  Thereupon  the  appel- 
lants paid  the  purchase  money  and  recorded 
their  deed.  It  now  appears  that  the 
appellees    had     recovered     judgments 

620  *against  D.  B.  Bridgford  and  N.  Tins- 
ley  Pate,  partners  trading  under  the  firm 

and  style  of  Bridgford  &  Co.,  and  in  this  form 
the  judgments  were  docketed.  The  clerk,  how- 
ever, did  not  index  the  judgments  in  the  indi- 
vidual name  of  Pate,  as  required  by  the  stat- 
ute, but  only  in  the  partnership  name  of 
Bridgford  &  Co.;  and  thus  it  was,  the  appel- 
lants, in  making  their  search,  failed  to  dis- 
cover the  judgments  against  Pate. 

The  question  arising  here  is,  whether  the 
appellants  are  entitled  to  hold  the  land  dis- 
charged of  the  lien  of  those  judgments.  In 
Beverley  v.  BUis  &  Allen,  1  Rand.  102,  this- 
court  held,  that  when  a  purchaser  deposits 
his  deed  with  the  clerk  for  recognition,  it  is 
a  full  compliance  on  his  part  with  the  stat- 
ute, although  the  deed  is  never  recorded.  A 
construction,  said  the  court,  could  never  be 
tolerated  which  would  make  the  rights  of 
a  purchaser  depend  on  the  acts  or  omis- 
sions of  the  clerk,  over  whom  he  has  no 
control,  and  with  whom  the  law  compels 
him  to  deposit  his  deed. 

In  the  present  case  the  chancellor,  rely- 
ing upon  the  principle  as  laid  down  in  Beverley 
V.  Ellis  &  Allen,  was  of  opinion,  that  all  the 
statute  requires  of  the  creditor  to  preserve  his 
lien,  is  that  he  shall  deliver  to  the  clerk  an 
authenicated  abstract  of  his  judgment  and  re- 
quire him  to  docket  it;  that  every  other  step 
must  be  taken  by  the  clerk,  over  whom  the 
creditor  has  no  control,  and  for  whose  fail- 
ure the  creditor  cannot  be  held  responsible; 
and  if  the  purchaser  is  misled  by  the  failure 
to  index,  he  must  look  to  the  clerk. 

The  learned  counsel  for  the  appellant  has 
stiv.ngly  controverted  this  proposition.  He 
insists  that  the  statute  under  which  Beverley 
v.  BUis  &  Allen  was  decided,  is  different  in 
its  phraseology  from  the  statute  relating  to 
the  docketing  of  judgments ;  and  he  has  cited 
numerous    decisions    in   other   states,   to 

621  show  that  ♦in  cases  of  this  character  it 
is  the  duty  of  the  creditor  to  see  that 

his  judgment  is  duly  and  properly  docketed, 
and  every  requirement  of  the  law  fully 
complied  with;  otherwise  the  purchaser  will 
hold  the  land  discharged  of  the  lien;  and 
the  creditor  must  look  to  the  clerk. 

In  the  view  we  have  taken  of  this  case,  it 
is  unnecessary  to  decide  this  question.  Con- 
ceding for  the  sake  of  the  argument,  it  is 
the  duty  of  the  creditor  to  have  his  judg- 
ment docketed,  the  question  still  arises  wheth- 
er that  has  not  been  done  in  the  case  before  us. 
As  already  stated,  the  abstract  of  the  judg- 
ment was  properly  placed  on  the  judgment 
docket,  but  it  was  not  indexed  in  the  indi- 
vidual name  of  the  defendant  Pate.  The  point 
presented  is,  whether  "indexing"  is  a  part 
and  necessary  part  of  the  docketing.  In 
other  words,  is  the  docketing  incomplete 
until  the  judgment  is  also  properly  indexed 
in  the  name  of  the  defendants.    This  ques- 
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tion  must  of  course  be  solved  by  the  provi- 
sions of  our  statute   exclusively. 

The  first  act  passed  upon  this  subject  was 
in  April  1843.  A  recurrence  to  that  act  will 
very  materially  aid  us  in  reaching  a  correct 
conclusion.  The  first  section  provides,  it 
shall  be  the  duty  of  the  clerk  of  the  county 
court  to  keep  in  well  bound  books  a  judg- 
ment docket,  in  which  shall  be  regularly  dock- 
eted all  such  unsatisfied  final  judgments,  de- 
crees, &c.,  as  any  person  interested  therein 
shall  require  him  to  docket.  In  such  docket 
there  shall  be  plainly  set  down  in  separate 
columns  the  date  of  such  judgment  or  de- 
cree, the  name,  description  and  residence  of 
the  parties,  the  amount  of  the  debt,  costs, 
&c.,  appearing  in  each  case,  and  the  amount 
and  date  of  the  credits,  if  any.  We  have 
here  plainly  pointed  out  what  constitutes  a 
docket,  the  manner  and  form  in  which  it 
622  shall  be  made  out,  *and  the  facts  it  is  re- 
quired to  set  forth  for  the  information 
of  parties  concerned.  Having  thus  provided 
for  a  docket,  the  act  makes  provision  for 
an  index  as  follows :  "And,  for  the  purpose  of 
more  convenient  reference,  there  shall  be 
made  and  preserved  in  the  same  books  a 
plain  and  accurate  index  of  all  judgments, 
decrees,  &c.,  docketed,  and  every  judgment, 
&c»,  in  the  said  index  shall  be  set  down  in 
alphabetical  order,  the  names  of  the  debtors, 
and  each  of  them." 

The  second  section  provides,  that  "if  any 
clerk  shall  fail  to  docket  without  delay,  in 
the  manner  herein  prescribed,  any  judgment, 
&c.,  which  he  shall  be  required  to  docket,  or 
shall  fail  to  make  and  preserve  the  index  here- 
by required  of  him,  he  shall  be  liable  to  the 
action  of  the  party  aggrieved  for  such  dam- 
ages as  he  may  sustain  thereby."  It  will 
thus  be  seen  that  the  docket  is  one  thing, 
and  the  index  another,  and  quite  a  different 
thing.  Nothing  can  more  strongly  enforce 
this  distinction  than  the  language  of  the 
second  section  just  quoted.  The  clerk  is  re- 
quired to  docket  only  when  requested,  but 
it  is  his  duty  to  index,  whether  requested 
or  not.  While  the  statute  imposes  upon  the 
creditor  the  duty  of  requiring  the  clerk  to 
docket  the  judgment,  it  imposes  no  duty 
upon  him  with  respect  to  the  indexing. 
With  that  the  creditor  need  not  concern 
himself.  Certainly  he  is  not  compelled  to 
make  any  demand  upon  the  clerk  by  the 
express  terms  of  the  provision.  The  sole 
object  of  the  indexing,  as  disclosed  in  the 
statute,  is  "for  the  purpose  of  a  more  con- 
venient reference,  to  facilitate  the  search,  to 
enable  parties  more  readily  to  find  that 
which  is  contained  in  the  docket."  The  in- 
dex is  a  ffuide  to  the  docket;  it  saves  labor 
and  trouble  in  examining  the  docket,  but  it 
is  not  the  docket  itself,  nor  a  part  of  it.  We 
come  then  to  the  fourth  section,  which 
62S  provides  that  "no  *judgment  or  decree 
shall  bind  the  land  against  ^  bona  fide 
purchaser  for  valuable  consideration  with- 
out notice,  unless  the  same  shall  be  docketed 
in  the  manner  prescribed  in  the  first  section." 

Xow  if  this  section  had  provided  that  the 
judgment  shall  not  constitute  a  lien  unless 


docketed  and  indexed  according  to  the  first 
section,  the  question  would  be  free  from  dif- 
ficulty. But  it  does  not  say  so.  The  for- 
feiture results  only  from  a  failure  to  docket; 
and  as  we  have  seen,  the  docketing  is  conh 
plete  without  the  indexing.  If  the  clerk  fails 
to  make  the  index  as  prescribed  by  the  sut- 
ute  and  the  purchaser  is  misled,  the  latter 
doubtless  may  have  his  action  for  damages. 
But  this  is  no  concern  of  the  creditor.  Hav- 
ing docketed  his  judgment,  he  may  safely 
leave  the  rest  to  the  clerk,  whose  duty  as  to 
the  index  does  not  depend  upon  any  act  or 
request  of  the  creditor.  The  provisions 
found  in  the  revisal  of  1849  are  substantially 
the  same  as  the  act  of  1843.  The  only  differ- 
ence is,  that  in  the  former  the  revisors 
omitted  the  phrase  "for  the  purpose  of  a 
more  convenient  reference."  It  is  certain 
that  no  material  change  was  thereby  in- 
tended. It  was  probably  thought  those 
words  were  unnecessary,  an4  consequcndy 
they  were  left  out  in  conformity  with  tht 
plan  of  condensing  all  the  statutes. 

In  the  decision  of  questions  of  this  char- 
acter little  aid  is  to  be  derived  from  the  de- 
cisions of  other  states,  unless  their  law* 
substantially  correspond  with  ours.  The 
statutes  of  the  state  of  New  York  are  per- 
haps more  nearly  like  these  of  Virginia  in 
this  particular  than  those  of  any  other  state- 
There  the  law  requires  a  record  book  of  all 
deeds  and  mortgages;  and  it  further  de- 
clares that  the  clerk  shall  provide  books  for 
making  general  indices,  and  shall  form  in- 
dices therein  in  such  manner  as  to  af- 
ford convenient  and  easy  reference 
624  *to  the  several  books  of  record  in  their 
oflfices  respectively.  This  act  was 
passed  about  the  same  time  as  ours,  in  Hat 
year  1843.  In  a  very  recent  case — Mutual  Uff 
Ins.  Company  v.  Drake,  reported  on  the  Cen- 
tral Law  Journal,  340,  of  April  13th.  1877- 
the  question  arose  as  to  the  rights  of  a  bons 
fide  purchaser  as  against  the  licfn  of  a  mort- 
gage. There  also  the  purchaser  had  examined 
the  index,  but  found  no  reference  to  a  mort- 
gage, although  in  fact  it  was  duly  recorded. 
The  court  of  appeals  held  that  the  provision 
in  respect  to  indexing  instruments  did  not 
show  any  ground  for  claiming  that  the  index 
should  constitute  notice.  The  index  was  sim- 
ply required  to  be  attached  to  each  book;  and 
all  this  was  for  the  convenience  of  these 
searching  the  records,  but  was  not  considered 
part  of  the  records.  Judge  Smith,  who  spoke 
for  all  the  judges,  in  closing  his  opinion,  uses 
the  following  language :  "On  the  whole.  I  am 
of  opinion  that  under  our  statute  the  index  is 
not  an  essential  part  of  the  record  for  the  pur- 
pose of  notice;  that  in  this  case  the  plaintiff's 
mortgage  was  duly  recorded  so  as  to  be  re- 
garded as  giving  notice  to  after-purchasers, 
and  that  the  lien  of  the  plaintiffs  mortgage 
is  superior  to  that  of  the  Baity  morttragc 
held  by  the  defendant  Dake.  In  reachin? 
this  conclusion,  I  have  not  overlooked  the 
practical  inconveniences  that  mav  revolt 
from  it  in  searching  records.  But  the  diit> 
of  the  court  is  onlv  to  declare  the  law  as 
the  legislature  has  laid  it  down.   Arguments 
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ab  inconvenienti  may  sometime^  throw  light 
upon  the  construction  of  ambiguous  or 
doubtful  words;  but  where,  as  here,  the 
language  of  the  law  makes  it  plain  they  are 
out  of  place.  Inconveniences  in  practice 
will  result,  whichever  way  the  question  shall 
be  decided.  The  power  to  remedy  them 
is  in  the  legislature,  and  not  in  the 
B2S  *courts.  Even  as  the  law  now  stands, 
the  party  injured  by  the  omission  of 
the  clerk  is  not  without  remedy,  for  he  has 
his  action  against  the  clerk." 

All  that  is  here  said  is  equally  applicable 
to  the  case  before  us.    Indeed  it  would  be 
difficult  to  ifind  an  authority  more  directly  in 
point.    Judge  Smith  further  states,  that  the 
statutes  of  Vermont  and  Missouri  are  the 
same   in  many   respects    as   those    of   New 
York,  and  he  relies  upon  Curtis  v.  Lyman,  24 
Vermont  R.  338,  and  Bishop  v.  Schneider,  46 
Missouri  R.  472,  in  which  the  same  questions 
arose,  and  the  same  doctrine  was  affirmed  by 
a  unanimous  court.  See  also  the  recent  case  of 
Chatham  v.  Bradford,  50  Georgia  R.  327,  upon 
the    construction    of    a    statute    similar    in 
many   of  its   provisions   to   the   New   York 
statute.     These    cases    substantially    assert 
that  the  index  is  no  part  of  the  record,  brt 
a  means  of  easy  reference  to  the  record.    If 
the  clerk  fails  to  make  the  index,  he  injures 
those  who  desire  to  make  the  search.    The 
clerk's  duty  is  therefore  to  the  searcher  and 
to  the  public,  and  not  to  the  holder  of  the 
deed.    When  the  latter  has  placed  his  deed 
upon  the  record  book  he  has  done  all  the 
law  requires  him  to  do.    Any  one  who  will 
tike  the   trouble  can  examine   this  record. 
The    time   and   labor   expended   in   making 
this  examination  is  merely  a  question  of  de- 
gree.   If  the  party  pursuing  the   search   is 
content  with  looking  at  the  index,  without 
an    examination    of   the   record,    and   he    is 
thereby  misled,  his   remedy  is  against  the 
clerk,  whose  duty  it  is  to  prepare  the  index 
for  the  benefit  of  the  searcher,  and  not  of 
the   holder   of  the   deed.    These   views   are 
not  only  in  conformity  with  the  provisions 
of  our  statute,  upon  a  fair  and  reasonable 
interpretation,  but  they  are  intnnsically  just 
and  sensible  in  themselves.    All  that  is  said 
with  reference  to  the  holder  of  a  deed 
626     admitted  to  *record.  but  not  indexed, 
is    equally    applicable    to    a    judgment 
creditor,  whose  judgment  is  docketed   and 
not   indexed.    Upon   the  whole    we   are   of 
opinion  there  is  no  error  in  the  decree  ot 
thf'  chancery  court,  and  the  same  must  be 
affirmed.     Before    concluding    this    opinion, 
it  is  proper  to  state  that  the  legislature  has 
recently  amended  the   statute  on  this   sub- 
ject    And  it  is  now  provided,  every  jucjg- 
ment  shall  so  soon  as  it  is  docketed  be  in- 
dexed by  the  clerk  in  the  name  of  each  de- 
fendant  thereon,  and   unless    so   ^^^if.^j\c 
shall  not  be  regarded  as  docketed.  With  the 
wisdom  or  propriety  of  this  amendment  the 
courts  have  no  concern.    Being  prospective 
necessarily  in  its  operation,  it  can  have  no 
application  to  the  present  case. 

MoNCUR«,  P.,  and  Christian  and  Burks, 
Js..  concurred  in  the  opinion  of  Stapi.es,  J. 
Decree  affirmed. 
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627         *Lewis'  Ex'ors  v.  Ovcrby's  Adm'or. 

March  Term,    1877,   Richmond. 
Sealed    Instmments.* — ^A    paper    which    in    the 


..    paper     __    .„    — 

body  of  it  says,  "as  witness  my  hand  and  seal,"  has 
the  word  "seal"  affixea  to  the  signature  of  the 
maker.  It  is  a  sealed  instrument  within  the  meaning 
of  the  statute.     Code  of  1849.  ch.   143.  s.  2,  p.   580. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Mecklenburg  county,  brought  by 
Robert  Y.  Overby's  executors,  and  after- 
wards revived  in  the  name  of  his  admin- 
istrator de  bonis  non,  &c.,  against  the  execu- 
tors of  John  Lewis.  The  plaintiffs  declared 
upon  a  writing  obligatory  for  $1,800,  exe- 
cuted by  John  Lewis  and  James  E.  Has- 
kins.  The  defendants  filed  the .  pleas  of 
"payment,"  and  "won  est  factum." 

The  paper  declared  on  was  as  follows: 

Dolls.  $1800.  On  demand  with  interest 
from  the  first  of  April  next,  we  promise  and 
bind  ourselves,  heirs,  &c.,  to  pay  to  Rob*t 
Y.  Overby  eighteen  hundred  dollars,  for 
value  received.  As  witness  our  hands  and 
seals  this  24th  day  of  March,  1853. 

Jas.  E.  Haskins,  Seal. 

Jno.  Lewis,  Seal. 

On  the  trial  of  the  cause  the  defendants 
objected  to  the  introduction  of  this  paper, 
because  it  had  no  scrolls  by  way  of  seals 
affixed  opposite  to  the  signatures  with 
which  the  paper  writing  is  subscribed; 
628  and  ♦therefore  was  not  a  writing  obli- 
gatory within  the  meaning  of  the  law 
of  Virginia.  But  the  court  overruled  the  ob- 
jection, and  admitted  the  paper  as  evidence; 
and  the  defendants  excepted.  There  was  a 
verdict  and  judgment  for  the  plaintiff;  and 
thereupon  the  defendant  applied  to  one  of 
the  judges  of  this  court  for  a  supersedeas; 
which  was  awarded. 

Jones  &  Bouldin,  for  the  appellants. 
Jno.  A.  &  Alex.  Coke,  for  the  appellees. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  word 
"seal"  has  the  same  force  and  effect  as  a 
"scroll"  in  the  true  intent  and  meaning  of 
the  Code,  which  declares,  that  "any  writing 
to  which  the  person  making  it  shall  affix  a 
scroll  by  way  of  seal,  shall  be  of  the  same 
force  as  if  it  were  actually  sealed."  Code  of 
1849,  ch.  143,  §  2,  p.  580.  And  the  persons 
making  the  writing  on  which  this  action  is 
founded,  having  severally  annexed  to  their 
names  subscribed  to  the  said  writing  the 
said  word  "seal;"  and  having  clearly  indi- 
cated in  the  body  of  the  said  writing,  their 
intention  to  make  it  a  sealed  instrument,  by 
using  therein  the  words:  "»s  witness  our 
hands  and  seals,"  &c.;  the  court  is  of 
opinion  that  the  said  writing  is  a  sealed  in- 
strument accordingly.  See  2  Rob.  Pract, 
ch.  1,  pp.  2-8,  and  cases  therein  cited. 

Therefore   it  is  considered  by   the   court 


*$iealed   In«triiii»ent». — See    Dinwiddie   County 
Stuart,  Buchanan  &  Co.,  28  Gr^t;^^6^fi>4  nof; 
i  Bartons'   Law   Pr.    (2nd   Ed.)    95. 
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that  there  is  no  error  in  the  said  judgment; 
that  the  same  be  affirmed;  and  that  the 
plaintiffs  in  error,  John  T.  Lewis  and  Rich- 
ard B.  Lewis,  executors  of  John  Lewis,  out 

of  the  estate  of  their  said  testator  in 
629     their    hands    to   be    administered,    *do 

pay  to  John  A.  Coke  administrator  de 
bonis  non  with  the  will  annexed  of  Robert  Y. 
Overby,  dec'd,  damages  according  to  law  and 
his  costs  by  him  about  his  defence  in  this 
court  expended. 

Which  is   ordered  to  be  certified  to  the 
circuit  court  of  Mecklenburg. 

Judgment  affirmed. 


629,  630,  6S1,  6» 


680        "fConnecticut  Mut.  Life  Ins.  Co.  v. 
Duerson's  Ex'or. 

July  Term,    1877,   Wythe /ille. 

1.  Contracts  of  Insurance — Effect  of  War. 

— Contracts  of  insurance  entered  into  before  the  late 
war,  between  parties  afterwards  separated  in  doniicil 
by  the  belligerent  lines,  were  not  abrogated,  but 
only  suspended,  by  the  war.  Ace.  Ins.  Co.  v. 
Hendren,  24  Gratt.   546,  and  cases  there  cited. 

2.  Same — Same — Extent  of  Suspension. — This 
suspension  extends  to  the  stipulation  requiring  pay- 
ment of  premiums  at  dates  falling  wit|^in  the  period 
of  such  separation. 

8.  Same — Same — Tender  of  Premium. — Nor 
in  such  case  is  it  material  whether  tender  of  such 
payment  was  made  at  the  day  or  not,  even  though 
the  insurer's  agent,  resident  in  the  state  of  the 
domicil  of  the  insured  prior  to  the  war,  continued  to 
reside  there  on  the  same  side  with  the  insured  whilst 
the  insurer  and  insured  were  so  separated. 

4.  Same — Same — Same — Acts  of  Company** 
Asrent. — If  such  tender  would  in  any  case  be  ma- 
terial, it  will  at  any  rate  not  be  when  before  the 
premium  in  question  became  due  such  agent  had 
publicly  proclaimed  his  purpose  not  to  receive  any 
more  premiums,  which  declaration  was  propably 
made  known  to  the  insured  and  was  the  cause  of 
the  failure  to  tender,  and  especially  when  insurer 
after  the  war  refused  to  ratify  the  act  of  said  agent 
in  receiving  payment  of  a  premium  from  another 
person  as  much  as  a  month  before  the  premium  in 
question    was   due. 

6.  Same — Same — Same — Time  for  Maklnar. — 
In  such  case,  however,  it  is  the  duty  of  the  insured 
to  tender  payment  within  a  reasonable  time  after 
the  war,  if  living;  and  his  failure  so  to  do  will 
occasion  a  forfeiture  of  the  policy. 

O.  San&e — Same — Same — Duty  of  Personal 
Representative. — But  in  case  of  the  death  of 
the  insured  pending  the  war,  his  personal  repre- 
sentative would  be  under  no  obligation  to  make  such 
a  tender,  for  then  there  would  be  in  the  hands  of 
the  insurer  a  fund  of  the  insured  out  of  which  he 
could  deduct  the  unpaid  premium.  Nothing  more 
would  then  be  necessary  on  the  part  of  the  insured 
than  that  the  insurer  should  within  a  reasonable 
time  from  the  ending  of  the  war  be  informed  of 
such  death  and  of  its  date. 

031  *7.  Same — Same — Sulllclency  of  Notice 
of  Death. — Such  information  will  be  suffi- 
cient though  unaccompanied  by  any  formal  demand 
of  payment  or  assertion  of  right  to  it. 

See  McLean  v.  Piedmont  &  Arlington  Life  Ins.  Co., 
29  Gratt.  361,  and   note. 
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8.  Foreign  Insurance  Companies — ^Rt^litts 
Plead  Statute  of  Limitations. — An  insuraoce 
company  chartered  by  another  state,  but  doing  bast- 
ness  in  this  sUte  in  compliance  with  the  statntcs  of 
1855-'6,  is  to  be  considered,  for  the  purpose  of  bctng 
sued,  as  domiciled  in  this  state,  and  is  entitled  to 
rely  on  the  statute  of  limitations  just  as  if  it  were  a 
company  which  had  been  chartered  by  the  legis- 
lature  of  this  state. 

0.  Statute  of  Limitations— Suspension  duvw 
Inar  Waiv-Valldlty  of  Acts.— The  several  acts 
of  the  government  of  V^irginia  during  the  war,  sns- 
pending  the  statutes  of  limitations,  were  valid  to 
prevent  the  running  of  said  statutes  to  3d  Mardk 
1866.  Ace.  7o/inj<on  V.  Gi//,  27  Gratt^587.  And  the 
time  from  2d  March  1866  to  If^  January  1869  is  to 
be  left  out  of  the  computation  under  said  statotes 
by  virtue  of  the  seventh  section  of  the  act  of  March 
2d»  1866,  commonly  known  as  the  stay  law.  Ace 
Danville  Bank  v.   Waddill,   27  Gratt.  448. 

10.  Foreign  Corporations — ^Revocation  of 
Aflrency- Service  of  Process.— Thoygh  such 
company  had  after  the  war  expressly  revoked  the 
powers  of  the  resident  agent  it  had  before  the  war, 
and  had  never  afterwards,  appointed  another  in  bis 
place,  service  of  process  on  such  agent  will  never- 
theless be  effectual  under  the  statutes  in  that  bchaH 
to  give  jurisdiction  of  an  action  against  such  c«a- 
pany. 

11.  Same — Acceptance  of  Conditions  of 
Dolufc  Business  In  State.— The  proWsions  of 
said  statutes  of  1855-'6  were  amendatory  of  tbe 
previous  law,  and  extended  as  well  lo  policies  pre- 
viously issued  as  to  policies  thereafter  issued;  and  a 
foreign  company  doing  business  in  the  state  under 
the  same  at  the  time  said  amendments  were  enacted. 
and  continuing  to  do  business  afterwards  in  com- 
pliance with  all  said  statutes,  must  be  taken  to  have 
accepted  said  provisions  and  to  be  bound  by  them. 

This  case  was  heard  at  Richmond,  but 
was  decided  at  Wytheville.  It  was  an  action 
of  assumpsit  in  the  circuit  court  of  Spottsvl- 
vania  county,  brought  in  December  1873.  by 
William  R.  Duerson.  executor  of  Robert  C 
Duerson,  deceased,  against  the  Connecticut 
Mutual  life  insurance  company,  to  recover 
the  amount  of  two  policies  of  insurance 
upon  the  life  of  the  said  Robert  Duerson 
issued  by  the  said  company.  The  process 
was  served  on  A.  A.  Little,  who  had  been 

the   general  agent  of  the   company. 
632        *Upon   the   calling   of   the    cause   in 

September  1874,  the  defendant,  by 
counsel,  moved  the  court  to  quash  the  pro- 
cess in  the  cause,  on  the  ground  that  the 
defendant  had,  in  1861,  revoked  the  agency 
of  A.  A.  Little  in  Virginia,  and.  declined  to 
reinstate  it  after  the  war,  on  account  of  the 
change  in  the  legislation  in  Virginia  by  the 
act  of  February  1866,  affecting  foreign  in- 
surance companies. 

It  appeared  from  the  evidence,  that  A.  A. 
Little  was  an  agent  of  the  company  from 
1850  to  some  time  in  1861,  when  the  war 
breaking  out,  communication  A^as  cut  oflF 
with  Hartford,  Connecticut,  the  home  of  said 
company,  and  he  ceased  to  act  as  agent;  and 
his  agency  was  formally  revoked  by  the  com- 
pany in  March  1866;  that  he  had  done  no  act 
as    agent    of   said^.c^mJ^giyii^^nS^re^    «<> 
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agent  of  the  company  had  since  been  ap- 
pointed in  Virginia. 

The  company  further  insisted  in  behalf  of 
said  motion,  that  these  contracts  of  insur- 
ance were  made  in  1850  and  1851,  before  the 
act  of  1855-'56,  which  first  required  foreign 
insurance  companies  in  Virginia  to  appoint 
an  attorney  to  accept  service  of  process  in 
any  suit  against  said  company;  and  said  act 
was  therefore  no  part  of  the  contract  of  in- 
surance in  these  cases,  and  the  comjpany 
could  not  be  required  to  retain  an  attorney 
in  Virginia  to  accept  service  of  process  in 
this  case.  And  second,  that  the  act  of  1855-'56 
had  been  repealed  by  the  act  of  P'ebruary 
3rd,  1866,  inaugurating  an  entirely  new  pol- 
icy, and  requiring  new  regulations,  licenses 
and  deposits  of  foreign  insurance  companies 
doing  business  in  Virginia;  and  the  defend- 
ant declining  to  continue  its  business  in 
Virginia,  because  of  said  legislation,  has 
now  no  agent  in  Virginia,  and  no  party 
upon  whom  process  against  said  company 
in  this  case  can  be  legally  served. 
683  ♦But  it  was  shewn  in  evidence,  that 
in  April  1856,  the  company  executed  a 
power  of  attorney,  appointing  Little  their 
agent  in  Virginia,  to  accept  service  of  all 
lawful  processes  against  the  company  in  the 
state  of  Virginia,  and  to  cause  an  appear- 
ance to  be  entered  in  any  action,  in  like 
manner  as  if  the  company  had  existed  and 
been  duly  served  with  process  within  said 
state.  And  this  power  of  attorney  was  filed 
in  the  office  of  the  auditor  of  the  state.  It 
appeared  further,  that  Little  made  his  re- 
turns to  the  auditor,  and  paid  the  tax  on  the 
premiums  received  by  him  from  May  1st, 
1859,  to  May  1st,  1861. 

The  court  overruled  the  motion  to  quash 
the  process;  and  the  defendant  excepted. 

The  cause  came  on  for  trial  on  the  12th 
of  December  1874,  upon  the  general  issue, 
-with  leave  to  the  defendants  to  prove  any- 
thing under  that  issue  that  they  might  prove 
under  any  special  pleas;  and  when  all  the 
testimony  had  been  introduced  before  the 
jury,  the  defendant  demurred  to  the  evi- 
dence, and  the  plaintiff  joined  in  the  de- 
murrer. There  was  a  verdict  for  the  plain- 
tiff for  $3,500,  with  interest  from,  &c.,  sub- 
ject to  the  demurrer;  and  the  court  holding 
that  the  evidence  was  sufficient  to  sustain 
the  plaintiffs  action,  rendered  a  judgment 
upon  the  verdict  in  his  favor  for  the 
amount.  And  thereupon  the  defendant  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  was  allowed. 

R.  C.  Duerson,  of  'Spotsylvania  county, 
Virginia,  effected  with  the  said  company,  a 
corporation  chartered  by  the  state  of  Con- 
necticut, and  having  their  home  office  in 
Hartford,  through  their  agent  in  and  for 
Virginia,  A.  A.  Little,  of  Fredericksburg, 
tivo  policies  of  insurance  upon  his  life, 
dated  respectively  lOth  June  1850,  and 
634  9th  June  1851,  one  for  $2,000,  ♦and  the 
other  for  $1,500,  and  numbered  9,990 
and  14,678  respectively.  , 

By  these  policies,  the  company  in  consid- 
eration of  the  payment  of  the  respective 
sums  named  therein  by  said  Duerson,  and 


of  the  annual  premiums  named,  to  be  paid 
on  or  before  the  9th  and  10th  days  of  June 
respectively  in  every  year  during  the  con- 
tinuance of  said  policies,  assure  the  life  of  said 
Duerson  in  the  said  respective  amounts  of 
$2,000  and  $1,500  "for  the  term  of  the  whole 
continuance  of  his  life."  And  said  company 
promise  and  agree  to  pay  said  sums  within 
ninety  days  after  due  notice  and  proof  of 
the  death  of  said  Duerson,  deducting  there- 
from all  notes  taken  for  premiums  unpaid 
at  that  date.  There  are  numerous  provisos 
and  conditions,  as  usual,  contained  in  said 
policies,  none  of  which  are  material  to  this 
case,  or  necessary  to  be  adverted  to,  ex- 
cept the  clause  which  provides,  that  in  case 
the  assured  shall  not  pay  the  said  annual 
premiums  on  or  before  the  several  days 
therein  before  mentioned  for  payment 
thereof,  then  and  in  every  such  case  the 
said  company  shall  not  be  liable  to  the  pay- 
ment of  the  sum  insured,  or  any  part  there- 
of, and  the  policies  shall  cease  and  deter- 
mine, and  all  interest  shall  be  forfeited. 

The  premiums  upon  these  policies  were 
regularly  and  promptly  paid  or  settled  for 
by  Duerson  with  said  Little  up  to  and  in- 
cluding the  premiums  falling  due  on  the  9th 
and  lOth  days  of  June  respectively,  1860,  by 
which  said  policies  were  continued  in  force 
for  the  years  following  said  dates.  Before 
the  next  premiums  fell  due,  to  wit:  the  9th 
and  10th  days  of  June  1861,  the  great  war 
between  the  Confederate  States,  of  which 
Virginia  was  one,  and  the  United  States,  of 
which  Connecticut  was  one,  had  intervened. 
All  intercourse  with  the  north,  the  home 
635  of  the  company,  had  ceased,  *and  the 
agent  who,  as  well  as  the  insured,  resided 
in  Fredericksburg,  had  publicly  and  freely  pro- 
claimed in  the  town — there  being  a  number 
of  policy  holders  therein — before  said  dates, 
that  he  would  not  *  receive  any  premiums 
from  any  policy  holders.  And  after  the  war 
the  company  refused  to  allow  a  credit  for 
the  amount  of  a  premium  which  had  been 
paid  to  Little  on  the  4th  of  May  1861  to  an- 
other person  holding  a  policy  of  the  com- 
pany, which  he  wished  to  have  reinstated. 

Little,  who  was  examined  as  a  witness  by 
the  defendant,  states  that  Duerson  at  this 
time  resided  in  Fredericksburg,  was  ser- 
geant of  the  corporation;  he  was  a  prompt 
business  man,  prompt  in  paying  his  pre- 
miums, had  abundant  means,  and  said  agent 
"supposes  Duerson  would  have  paid  his 
premiums  during  the  war  had  not  he  heard 
that  said  Little  would  not  receive  them,  as 
he  was  prompt  and  punctual,  and  had  paid 
the  others  promptly,"  though  said  Little 
cannot  recollect  whether  he  had  any  con- 
versation with  Duerson  on  the  subject  of 
the  premiums  and  policies  after  the  war  begim. 
But  said  Little  would  not  say  he  had  not  con- 
versed with  said  Duerson  during  this  time, 
and  that  the  premiums  were  not  tendered.  And 
"it  was  generally  known  in  town  that  Mr.^  Lit- 
tle  was   not  receiving  any  premiums?" 

Duerson  died  on  the  17th  day  of  March, 
1863,  in  Fredericksburg,  Va.,  of  pneumonia 
— his  disease  not  having  been  induced  by 
any  military  service,  as  he  never  was  en- 
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gaged  as  either  soldier  or  sailor  during  the 
late  war,  and  he  died  a  natural  death. 

At  the  time  of  his  death  there  were  re- 
maining unpaid  the  premiums  for  1861  and 
1862,  and  four  notes  given  for  premiums,  &c. 
.  In  August,  1863,  Mrs.  Duerson  qualified 
as  executrix  of  said  R.  C.  DuerSon. 
636  She  having  died  in  June,  *1865,  and  the 
executor  named  in  the  will  being  under 
age,  J.  C.  Cammack  qualified  as  administra- 
tor d.  b.  n.  c.  t.  a.,  on  the  12th  October,  1865. 

On  the  31st  January,  1866,  Cammack 
wrote  to  the  company,  informing  them  of 
the  death  of  R.  C.  Duerson  during  the  war, 
from  natural  causes,  and  stating  that  Duer- 
son "was  prevented  from  making  further 
payments  by  the  then  existing  war." 

He  says:  If  Duerson  could  have  made  one 
more  payment  his  family,  now  in  very  re- 
duced circumstances,  would  have  been  en-, 
titled  to  the  full  amount  of  the  premiums. 
I  do  not  know  what  has  been  your  custom 
in  such  cases,  but  having  heard  that  you 
were  very  liberal  in  the  renewal  of  policies 
that  had  expired  under  similar  circum- 
stances, I  thought  it  probable  you  might  pay 
something  on  account  of  these  policies.  I 
administered  upon  Duerson's  estate,  besides 
which  he  manied  my  sister. 

I  am,  very  respect*y, 

John  C.  Cammack. 

To  this  letter  the  company  reply: 

Hartford,  June  15,  1866. 

J  no.  C.  Cammack,  Bsq.,  Louisa  C.  H.  Va., 

Dear  Sir — An  answer  to  your  letter  of 
January  31st,  1866,  has  been  delayed  by  the 
great  demands  upon  my  time.  It  has  not 
been  our  custom,  norjs  it  usual  with  other 
companies,  to  give  any  consideration  in  the 
case  of  the  decease  of  persons  that  have  al- 
lowed their  policies  to  lapse.  This  being  a 
mutual  company,  the  right  of  each  member 
to  its  benefits  is  based  upon  the  fulfillment 
of  his  or  her  contract.    The  case  you  state 

is  a  somewhat  peculiar  one,  and  is  per- 
637     haps   entitled    to   more   ♦consideration 

than  most  cases,  where  whole  or  par- 
tial payment  is  desired  after  the  forfeiture 
of  the  policy  and  the  death  of  the  insured: 
but  the  question  will  arise,  if  payment  is 
made  in  this  case,  why  not  pay  upon  poli- 
cies that  lapsed  in  1860,  and  if  payment  is 
made  upon  policies  that  lapsed  in  1860,  why 
not  upon  policies  that  lapsed  in  1855,  and 
so  on.  The  practice  once  commenced,  there 
is  no  point  at  which  to  stop.  We  are  com- 
pelled, for  the  reasons  stated  above,  to  de- 
cline making  partial  payments  upon  policies 
Nos.  9,990  and  14,678. 

Very  respectfully  yours, 
Guy  R  Phelps,  Pres't, 

Per.  Howard. 

Cammack  having  died,  and  the  executor 
named  in  the  will,  said  W.  R.  Duerson,  son 
of  the  assured,  having  come  of  age,  h.e  qual- 
ified as  executor  on  the  12th  June,  1873.  And 
on  the  1st  July.  1873,  he  wrote  to  the  com- 
pany, reminding  them  of  Cammack's  pre- 
vious application,  and  the  death  of  his  fath- 


er, and  calling  upon  them  for  settlement  To 
this  letter  no  reply  was  made. 

After  waiting  for  some  time  to  hear  from 
the  company,  the  executor  of  Duerson 
placed  the  matter  in  the  hands  of  attorney's  to 
procure  a  settlement  by  suit  or  otherwise,  and 
there  was  some  correspondence  between  the 
attorneys  and  the  company.  In  the  letter  oi 
the  assistant  secretary  of  the  company,  un- 
der date  of  August  8th,  1873,  directed  to 
the  attorney  of  Duerson's  executor,  he  says: 
"We  have  your  favor  of  the  5th  ultimo,  re- 
lating to  policies  Nos.  9,990  and  14,678,  on  the 
life  of  R.  C.  Duerson,  forfeited  for  non-pay- 
ment of  premiums  in  1861.  For  reasons  sat- 
isfactory to  us  and,  as  we  believe,  con- 

638  elusive  in  law,  we  recognize  ♦no  claim 
on   these    forfeited    policies    and    ac- 
knowledge no  liability  by  virtue  thereof." 

William  A.  Little,  for  the  appellant 
Marye  &  Pitzhugh,  J.  T.  Goolrick  and  /.  G. 
Mason,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

It  must  be  regarded  as  settled  law,  at 
least  in  Virginia,  that  contracts  of  life  insur- 
ance entered  into  before  the  late  war,  bv  par- 
ties who  were  separated  by  the  belligerent  lines, 
are  not  abrogated,  but  only  suspended,  by  the 
war.  The  New  York  Life  Ins.  Co.  v.  Heniren 
24  Gratt.  536;  citing  Manhattan  Life  Ins.  Co 
V.  Warwick,  20  Gratt.  614 ;  Mutual  Benefit  Life 
Ins.  Co.  V.  Atwood's  adm'x,  24  Gratt.  4»7-  and 
New  York  Life  Ins.  Co.  v.  White — ^spcdal 
court  of  appeals  of  Virginia— Insurance  Law 
Journal  for  December  1873,  p.  917.  These 
Virginia  decisions  are  in  accord  with  the 
decisions  of  the  supreme  courts  of  the  states 
of  Kentucky,  New  York,  New  Jersey  and 
Mississippi,  and  the  Federal  circuit  courts 
for  the  southern  district  of  New  York.  J. 
Blatchford,  and  for  the  eastern  district'  of 
Virginia,  J.  Bond. 

In  the  case  under  judgment  one  of  *' : 
policies  of  insurance  was  issued  by  ihe 
plaintiff  in  error  on  the  10th  day  of  June 
1850,  for  the  insurance  of  the  life  of  Robert 
C.  Duerson,  of  Spotsylvania  county,  in  the 
state  of  Virginia,  in  the  amount  of  $3,000. 
for  the  term  of  the  whole  continuance  of 
his  life,  in  consideration  of  the  sum  of  $70.30 
to  the  said  company  in  hand  paid  by  the 
said  Robert  C.  Duerson,  and  of  the  annual 
premium  of  $70.20  to  be  paid   on  the 

639  10th  of  *June  in  every  year  during  the 
continuance  of  the  policy.    The  other 

policy,  which  is  also  an  insurance  for  the 
term  of  the  whole  continuance  of  his  life,  is 
dated  June  9th,  1851,  and  is  for  $1,500.  in 
consideration  of  $54.45  in  hand  paid  and  of 
the  annual  premium  of  same  amount  to  be 
paid  on  the  9th  of  June  of  every  year  during 
the  continuance  of  the  policy. 

The  plaintiff  in  error  was  an  incorpo- 
rated company  of  the  state  of  Connecticut, 
and  had  an  agent,  A.  Alexander  Little,  at 
Fredericksburg.  Virginia.  The  testator  of 
the  defendant  in  error,  R.  C.  Duerson,  was 
a  resident  citizen  of  Virginia.  The  pre- 
miums on  both  policies  were  regularly  and 
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punctually  paid  to  the  agent,  in  the  mode  pre- 
scribed by  the  policies,  by  the  insured,  in  ful- 
fillment of  his  contracts  up  to  the  9th  and  10th 
of  June  1861.  At  those  dates  the  next  pre- 
miums were  due.  They  were  not  paid.  The  late 
war  between  the  states,  at  those  dates  and 
prior  thereto,  was  flagrant,  and  separated 
the  home  office  and  domicil  of  the  company 
from  its  agent  at  Fredericksburg,  and  from 
the  insured,  R.  C.  Duerson,  by  the  belliger- 
ent lines.  The  contract  was  thereby  sus- 
pended, the  agent  of  the  company  having 
resolved  to  receive  no  further  premiums 
after  the  preceding  4th  day  of  May,  >yhich 
he  made  known  to  the  public.  There  is  no 
direct  proof  that  the  premiums  then  due 
were  tendered  by  Duerson  to  the  agent.  I 
think  the  presumptions  is  they  were  tendered; 
or,  if  not  tendered,  it  was  because  Duerson 
knew  they  would  not  be  received,  as  the  agent 
had  stated  publicly  he  would  receive  no 
more  premiums;  and  he  now  testifies  that 
if  they  had  been  tendered  he  would  not 
have  received  them. 

•  But  I  do  not  think  it  material  whether 
they  were  tendered  or  not,  inasmuch  as 
the  war  suspended  the  contract,  and  if 
they  had  been  tendered  they  would 
840  *not  have  been  received.  In  the  Manhat- 
tan Life  Ins.  Co.  v.  Warwick,  supra,  it  is 
true  we  held  that  a  payment  tendered  to  the  agent 
in  July  1861,  and  received  by  him,  was  valid 
and  binding  on  the  company,  and  that  the  in- 
sured should  be  credited  with  it,  although  the 
company  never  received  it  But  in  that  case  it 
was  shown  that  the  agent  had  received  it  in 
compliance  with  express  instructions  from 
the  company,  which  was  therefore  charged 
with  it.  But  in  this  case  there  is  no  special 
authority  given  to  the  agent  by  the  com- 
pany to  receive  any  premiums  during  the 
war,  and  after  the  war  it  refused  to  ratify 
his  act  in  receiving  payment  of  a  premium 
from  Gordon  on  the  4th  of  May  1861.  If  it 
had  been  competent  for  the  agent  to  receive 
premiums  without  special  authority,  he  re- 
solved not  to  receive  them,  and  it  would  not  be 
right  to  hold  the  assured  to  a  forfeiture  of  his 
policies  in  this  case  for  not  tendering  them,  m 
asmuch  as  if  they  had  been  tendered,  the  agent 
declares  they  would  not  have  been  received, 
and  if  they  had  been  tendered  and  received 
the  company  would  have  refused  to  ratify  it, 
as  is  inferrable  from  the  fact,  that  they  dis- 
claimed the  authority  of  their  said  agent  m 
another  case  to  receive  payment  of  a  pre- 
mium, even  at  an  earlier  stage  of  the  war, 
and  refused  to  ratify  it.  ^  ^  ^     , 

But  the  contract  being  suspended  by  the  war, 
all  acts  which  were  to  be  done  in  its  execution 
were  suspended;  and  the  stipulations  that  the 
insured  should  pay  the  premiums  of  the  9th 
and  10th  of  June  1861,  as  the  conditions  of 
the   policies,  were   suspended. 

But  this  being  so,  it  was  obligatory  on  the 
insured,  if  living,  to  have  tendered  payment 
in  a  reasonable  time  after  the  termination  of 
the  war.  But  if  the  insured  had  not  survived 
the  war,  but  had  died  pendente  hello,  the  case, 
it  seems  to  me,  is  different,  and  the 
Ml  assured  ♦is  not  liable  to  a  forfeiture  of 
the  policy  by  reason  of  the  failure  of 


the  personal  representative  of  the  insured  to 
make  a  tender  of  the  unpaid  premiums  after 
the  termination  of  the  war.  The  insurer 
had  in  his  own  hands  money  due  from  him 
to  the  assured,  out  of  which  he  was  entitled 
to  retain  the  unpaid  premiums,  and  a  ten- 
der of  them  by  the  personal  representative 
would  have  been  unnecessary  if  not  im- 
proper. But  the  insurer  should  have  been 
informed  in  a  reasonable  time  after  the  war 
ended  of  the  death  of  the  insured,  that  he 
might  know  what  his  liabilities  were..  The 
non-payment  of  premiums  pending  the  war, 
and  by  reason  of  its  existence,  were  facts 
within  his  knowledge,  and  need  not  have 
been  communicated  to  him  by  the  personal 
representative,  because  not  necessary  to  in- 
form him  of  his  liability  or  its  extent. 

In  this  case  the  insured  died  March  17, 
1863,  pendente  bello.  His  wife  qualified  as  his 
executrix,  and  died  in  June  1865,  soon  after 
the  termination  of  the  war.  Letters  of  ad- 
ministration d.  b.  n.,  c.  t.  a.,  were  granted  to 
her  brother,  J.  C.  Cammack,  on  the  12th  of  Oc- 
tober following;  and  he  wrote  to  the  secretary 
of  the  company  in  January  following,  in- 
forming him  of  the  death  of  R.  C.  Duerson 
from  disease.  He  also  informed  him  of  the 
date  of  his  death,  and  of  whatever  it  was 
necessary  for  the  company  to  learn  from 
him  to  form  a  conclusion  as  to  its  liability.  I 
do  not  regard  this  letter  as  conceding  that 
there  was  no  legal  liability  on  the  company  to 
pay  the  policy  as  contended  for  by  its  counsel. 
On  the  contrary,  it  seems  to  me  that^  accord- 
ing to  its  natural  import,  the  writer  was  of 
opinion  that  the  assured  had  a  claim  upon  the 
company,  but  to  what  extent,  or  whether  it 
could  be  legally  enforced  or  not,  he  was  not 
informed,  and  wished  to  have  the  views  of 

the  company  with  regard  to  it.  Rely- 
642    ing  ♦upon  what  he  had  heard  as  to  its 

liability  in  other  cases,  he  hoped  it 
would  come  to  just  conclusions.  I  do  not 
think  it  can  be  regarded  as  a  surrender  in 
any  manner  of  any  just  or  legal  claim, 
which,  as  the  personal  representative  of  R. 
C.  Duerson,  he  had  upon  the  company, 
though  it  is  not  a  positive  assertion  of  any 
legal  claim.  The  company  replied  through 
its  president,  after  a  delay  of  some  five 
months,  declining  to  pay  anything,  and  for  its 
conclusion  assigns  reasons  which  absolutely  ig- 
nore the  only  fact,  the  existence  of  the  war, 
which  might  relieve  the  insured  from  a  for- 
feiture on  account  of  the  non-payment  of  pre- 
miums, but  puts  its  refusal  to  pay  anything 
upon  the  ground  of  the  non-payment  of  pre- 
miums, and  upon  that  ground  alone.  No  ob- 
jection is  made  upon  the  ground  of  the  delay 
in  communicating  the  death  of  the  insured,  or 
for  the  want  of  a  more  formal  notice  of  his 
death,  or  for  the  non-compliance  with  any  for- 
mal requirement  of  the  policies,  but  only  on 
the  ground  of  the  non-payment  of  premiums, 
which  may  therefore  be  regarded  as  a  waiver 
of  such  requirements  if  not  strictly  ob- 
served. It  does  not  appear  that  Cammack 
made  any  response  to  the  said  letter. 

On    the    12th    of   June    1873.    William    R. 
Duerson,  son  of  decedent,  qualified  as  his  ex- 
ecutor, and  on  the  1st  July  following  he  wrote 
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to  said  company,  informing  them  that  he  had 
in  his  possession  as  executor  the  said  policies, 
and  demanded  payment.  This  letter  was 
not  answered,  and  the  claims  were  placed 
in  the  hands  of  an  attorney  for  collection, 
who,  after  some  correspondence  with  the 
company,  instituted  suit,  the  company  hav- 
ing denied  all  liability. 

I  am  not  aware  that  the  claims  in  this 

suit  can  be  defeated  on  account  of  delay  in 

their  assertion  and  prosecution  by  suit, 

843  unless  it  was  such  delay  as  would  ^bar 
the  plaintiff's  recovery  under  the  stat- 
ute of  limitations,  which  is  pleaded  by  the 
company.  And  the  company,  under  the  Vir- 
ginia act,  having  a  local  existence  and  domi- 
cil  in  this  state,  for  the  purpose  of  being 
sued,  the  statute  of  limitations  may  be  re- 
lied on  just  as  if  the  company  had  been 
chartered  by  an  act  of  the  Virginia  legisla- 
ture. It  is  necessary  therefore  to  inquire 
whether  the  assured's  right  of  recovery  in 
this  case  is  barred  by  the  statute. 

The  questions  arising  under  this  head 
have  been  answered  by  recent  decisions  of 
this  court.  In  Johnston  v.  Gill,  27  Gratt.  587, 
it  was  held  that  the  several  acts  of  the  gov- 
ernment of  Virginia  during  the  war,  sus- 
pending the  statutes  of  limitations,  were 
valid,  to  prevent  the  running  of  the  statute 
prior  to  the  3d  of  March  1866.  Consequent- 
ly the  claims  involved  in  this  suit  were  not 
barred  by  the  statute  on  the  3d  March  1866. 
And  in  the  Danville  Bank  v.  Waddill,  27 
Gratt.  448,  it  was  held  that  in  an  action  of  as- 
sumpsit, on  the  plea  of  the  statute  of  limita- 
tions, the  time  from  the  2d  March  1865,  to 
the  1st  day  of  January  1869,  is  to  be  left  out 
of  the  computation  by  virtue  of  section  7 
of  the  act  of  2d  March  1866.  The  statute 
could  not  therefore  begin  to  run  before  the 
1st  January  1869,  and  suit  was  brought  on 
the  29th  day  of  December  1873.  within  the 
five  years,  so  that  the  plea  of  the  statute  of 
limitations  is  not  sustained. 

But  it  is  contended  for  the  plaintiff  in 
error,  that  if  it  had  a  domicil  in  this  state, 
to  the  end  that  it  might  be  sued  here,  the 
right  of  action  was  not  suspended  by  the 
war,  and  consequently  the  right  to  collect 
the  premiums,  and  unless  the  defendant  in 
error  has  shown  a  tender  to  the  agent  on 
the  day,  and  refusal,  he  cannot  be  relieved 
from  a  forfeiture  of  the  policy.  To  this  ob- 
jection, it  is  only  necessary  to  reply, 

844  that  it  *dces  not  lie  in  the  mouth  of 
the  plaintiff  in  error  to  put  in  such  a 

plea,  since  its  agent,  after  the  4th  day 
of  May,  publicly  refused  to  receive  any 
more  premiums,  and  declares  that  if  the  pre- 
miums had  been  tendered  by  Duerson,  he 
would  not  have  received  them.  And  his  de- 
termination was  not  only  approved  by  it,  but 
it  actually  refused  to  ratify  his  act  in  receiv- 
ing a  premium  on  the  4th  of  May  preceding. 

But  it  is  further  contended  for  the  plaintiff 
in  error,  that  the  judgment  of  the  court  below 
is  erroneous  for  the  want  of  jurisdiction,  no 
process  having  been  served  on  it, — the  serv- 
ice on  A.  A.  Little  being  futile,  as  he  was 
not  its  agent,  his  agency  having  been  revoked 


by  the  war,  and  also  by  express  revocation 
after  the  war  was  over.  But  by  the  express 
provision  of  the  Virginia  act  of  1855-'56,  it 
was  not  authorized  to  grant  policies  in  this 
state,  or  make  renewals,  until  it  had  ap- 
pointed an  agfent  in  the  way  described  by 
the  statute,  and  was  not  allowed  to  revoke 
the  authority  of  said  agent  until  it  had  ap- 
pointed another  in  his  place,  as  long  as  any 
of  its  obligations  in  the  state  remained  un- 
satisfied. So  that  by  virtue  of  this  act  the 
agency  which  had  been  constituted  in  A.  A. 
Little  was  irrevocable  as  long  as  those  obli- 
gations remained  unsatisfied,  no  other  agent 
having  been  appointed  by  the  company. 

But  it  is  contended,  that  said  provision  of 
the  law  not  being  in  force  at  the  time  the 
contracts  in  question  were  made,  but  being 
subsequently  enacted,  were  not  binding 
upon  the  company  in  this  case.  The  said  pro- 
visions were  amendatory  of  the  previous  law, 
and  extended  to  policies  which  had  been  pre- 
viously made,  as  well  as  those  which 
were  made  subsequently,  and  the  com- 
pany by  its  acts  of  compliance  with  its  terms 
and  by  operating  under  it,  must  be  held 
845  to  have  accepted  *its  provisions,  and 
cannot  now,  at  this  late  hour,  after  hav- 
ing for  years  carried  on  its  business,  and  exer- 
cised corporate  powers  and  enjoyed  special 
privileges  under  its  provisions,  without  pro- 
test or  objection,  be  allowed  to  plead  that  those 
provisions  of  the  law  requiring  it  to  keep  an 
agent  here,  not  only  for  negotiating  new  poli- 
cies, but  for  executing  those  which  had  been 
previously  made,  were  not  binding  on  it. 
and  that  it  could,  at  its  pleasure,  revoke  the 
authority  of  its  agent  with  regard  to  the  ful- 
fillment of  its  obligations  already  incurred, 
without  appointing  another  in  its  place.  I 
am  of  opinion,  therefore,  that  A.  A.  Little 
continued  to  be  the  asrent  of  the  company 
for  receiving  the  service  of  the  process  in 
this  case.  Upon  the  whole,  I  am  of  opinion 
that  there  is  no  error  in  the  judgment  of  the 
circuit  court,  and  that  the  same  be  affirmed. 

Judgment  affirmed. 


848    *Kendrick  Sc  als.  v.  Whitney  ft  als. 

July  Term,   1877,   Wylhcvillc. 

Absent,   Bukks,  J.* 

1.   Interlocutory    Decreeii — Statntory   Bar.f 

— There  is  no  statutory  bar  to  the  time  within  which 
a  petition  may  be  filed  to  correct  error  in  an  inter- 
locutory    decree. 


•The   case  was  heard  before  the  election  of  Jew* 
Burks. 
Interlocatory    Decrees — Statutory     Bar.f 

— In  Woodson  v.  Leyburn,  83  Va.  846,  the  court,  cit- 
ing and  distinguishing  the  principal  case  in  reference 
to  the  rule  that  there  is  no  statutory  bar  to  the  time 
within  which  a  petition  may  be  filed  to  correct  error 
in  an  interlocutory  decree,  says:  "This,  as  a  general 
rule  of  equity  practice,  is  well  established  and  undis- 
puted; but  it  has  no  application  to  the  case  in  hand, 
because  it  is  met  and  neutralized  by  another  rule 
equally  well  established  and  understood,  which  is,  that 
an  interlocutory  decree  .affirn^3^^^^f()^  ^°  *^ 
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Sam« — ^RetaearlnflT — Jvdflre*a    Discretion.! 

— Whether  in  such  case  a  rehearing  shall  be 
granted,  depends  upon  the  sound  discretion  of  the 
court  upon  all  the  circumstances  of  the  case. 

3.  Statute — Llmltatlona.f — The  motion  to  cor- 
rect error  in  a  judgment  or  decree  by  default  given 
by  ch.  177,  f  5  (Code  of  1873),  is  barred  after  the 
lap«e  of  five  years  from  the  date  of  the  judgment 
or  decree. 

4.  Same — Camnlatlve  Remedies. || — That  stat- 
utory remedy  is,  however,  cumulative,  and  has  not 
superseded  or  abolished  petitions  for  rehearing, 
which  may  still  be  had,  according  to  the  course  of 
equity,  in  the  same  manner  as  before  the  enact- 
ment of  that  statute. 

5.  Same — Same. — Though  the  motion  here,  if 
treated  as  made  under  ch.  177,  f  5,  is  barred  by  the 


upon  land  by  a  debtor  to  protect  his  sureties  on  the 
debt  against  harm,  it  is  error  to  decree  a  sale  of 
the  land  before  making  the  creditor  a  party  to  the 
suit. 
8.  Sales — Acconatlnsr. — Where  judgment  credit- 
ors file  their  petitions  in  a  suit  for  the  sale  of  their 
debtor's  land,  it  is  error  to  enter  a  decree  for  sale 
in  their  favor,  before  referring  the  cause  to  a  com- 
missioner, so  that  the  judgment  debtor  may  have  an 
opportunity  of  showing  any  payments  made»  or 
set-oflFs  to  which  he  may  be  entitled. 

647  ♦This  was  a  suit  in  equity  in  the  cir- 
cuit court  of  Scott  county,  brought  in 
November  1859,  by  Whitney,  Gushing  & 
Comstock,  partners,  to  subject  the  land  of 
George  H.  Kendrick  to  satisfy  a  judgment 


that  motion  was  founded,  was  signed  by  counsel, 
was  <:erved  upon  all  the  parties  in  interest,  and  was 
regularly  filed,  and  contained  all  the  requisites  of  a 
petition  for  a  rehearing,  it  will  be  treated  as  a  peti- 
tion for  a  rehearing  and  relief  given  accordingly. 

O.  Sales — Liens — ^Priorities.! — It  is  error  to  de- 
cree a  sale  of  land  before  taking  an  account  of  the 
liens   thereon,  and  their   respective  priorities. 

7.  Deed  of  Trust  —  Sureties  —  Chancery 
Practice. — When  a  deed  of  trust  has  been  given 


peal  cannot  therefore  be  reheard  by  the  court  in  which 
it  was  pronounced."  As  sustaining  the  principal  case 
on  this  point,  see  Adkinj  v.  Eawards,  83  Va.  301; 
Trevelyan  v.  LofFt,  83  Va.  146;  Newberry  v.  Stuart, 
86  Va.  967;  Fultr  v.  Brightwell,  n  Va.  750;  Staples 
V.  Staples,  85  Va.  79;  Rawlings  v.  Rawlings,  57  Va. 
91;  Wayland  v.  Crank,  79  Va.  604.  See  also,  4  Min. 
Inst.  (2nd  Ed.)  1390;  Bartons'  Ch.  Pr.  (2nd  Ed.) 
132.  See  especially,  Lloyd  v.  Kyle,  26  W.  Va.  534, 
for  construction  of  the  West  Virginia  statute  for- 
bidding petitions  for  appeal  from  any  decree  or  judg- 
ment after  five  years. 

tSame — Retaearlns — Discretion  of  Jndire. 
— The  rule  laid  down  in  the  principal  case,  that  in 
the  case  of  an  interlocutory  decree,  the  granting  of  a 
rehearing  is  in  the  discretion  of  the  judge,  is  sus- 
tained in  Ryan  v.  McLeod,  32  Gratt.  383;  Welsh  v. 
Solenberger,  85  Va.  445. 

IStatntory  Remedy — Cumulative. — The  prin- 
cipal case  is  cited  with  approval  in  Gallatin  Land,  etc., 
Co.  V.  Davis.  44  W.  Va.  112  (28  S.  E.  747),  on  the 
point  embodied  in  the  fourth  headnote.  Citing  also, 
Bank  v.  Stiirley,  26  W.  Va.  S«3;  Sturm  v.  Fleming, 
22   W.  Va.  404. 

f( Notice — ^Blli  of  Review. — In  Dick  v.  Robin- 
son, 19  W.  Va.  165,  the  court  says:  "The  defendant 
Handly  appeared  to  th^  notice,  and  in  his  answer  in- 
sisted on  the  statutory  bar  of  five  years  thereto.  The 
decree  dismissing  the  bill  as  to  Handly  had  been  en- 
tered more  than  six  years  before  the  service  of  the 
said  notice.  As  a  notice  it  was  clearly  barred.  But 
it  is  contended  by  counsel  for  appellees,  that  if  as  a 
notice  it  is  barred,  the  court  will  treat  the  notice  as 
a  bill  of  review  to  the  said  final  decree.  We  cannot 
so  treat  it  even  under  the  liberal  rules  as  to  chancery 
pleadings  laid  down  in  Laidley  v.  Merrifield,  7  Leigh 
346;  Kcndrjck  v.  Whitney,  28  Gratt.  646;  Dillard  v. 
Thornton,  29  Gratt.  392  and  Hill  v.  Bowjer,  18  Gratt. 
364."  See  also,  Martin  v.  Smith,  25  W.  Va,  583  and 
Sturm  V.   Fleming,  22  W.   Va.  413. 

^Sales — Liens — Priorities. — As  sustaining  the 
role  laid  down  in  the  sixth  headnote  of  the  principal 
case,  to  the  etxect  that  it  is  error  to  decree  a  sale  of 
land  before  taking  an  account  of  the  liens  thereon  and  ' 


lapse  of  time,  still,  inasmuch  as  the  notice,  on  wWch  '  they  had   recovered  against  him.    The  bill 

states  that  they  recovered  a  judgment  for 
$125,  with  interest,  against  Kendrick  on  the 
3d  of  February  1856,  which  was  docketed  on 
the  9th  of  November  1858.  That,  by  deed 
dated  the  12th  of  August  1857,  Kendrick  had 
conveyed  a  tract  of  land  to  John  A.  Mann, 
in  trust  to  secure  H.  F.  Kendrick  and  William 
Nash,  his  sureties,  in  a  debt  of  $1,065.66,  due 
to  Kent,  Paine  &  Kent.  This  debt,  plaintiffs 
were  informed  and  believed,  had  been  paid. 
That  on  the  20th  of  October  1858  Kendrick 
had  conveyed  the  land  to  said  Mann,  to  secure 
a  debt  of  $895.58  to  one  William  Dingus.  They 
charge  that  at  the  time  of  executing  this 
deed  Mann  and  Dingus  had  notice  of  their 
judgment;  and  that  said  debt  has  been  fully 
paid;  but,  be  that  as  it  may,  they  claim  pri- 
ority over  it,  and  charge  that  said  deed  was 
made  to  hinder  and  defraud  the  plaintiffs  in 
the  collection  of  their  debt. 

George  H.  Kendrick.  John  A.  Mann,  Hen- 
ry F.  Kendrick,  William  Nash  and  William 

their  respective  priorities,  see  Shultz  v.  Hanshrough, 
Zl  Gratt.  567,  and  note\  Alexander  v.  Howe,  85  Va. 
198  and  Daingerlield  v.  Smith,  83  Va.  81,  citing  the 
principal  case.  See  also.  Bartons'  Ch.  Pr.  (2nd  Ed.) 
189,  859,  11j5,  1156.  See  Marling  v.  Robrecht,  13 
W.  Va.  462,  citing  the  principal  case  and  Moran  v. 
Brent,  25  Gratt.  104;  Simmons  v.  Lyles,  21  Gratt.  92^; 
Wiley  V.  Mahood,  10  W.  Va.  206;  Cralle  v.  Meem,  8 
Gratt.  530;  Buchanan  v.  Clark,  10  Gratt.  165;  Live- 
say  V.  Jarrett,  3  W.  Va.  283;  Murdock  v.  Welles, 
9  W.  Va.   552. 

Same — Same — Nature  of  Ne^r  Evidence. — 
In  Corey  v.  Moore,  86  Va.  730,  the  court  says:  "The 
well  established  rule  is,  that  whether  the  proceeding 
be  by  bill  of  review  to  a  final  decree  or  by  a  petition 
to  rehear  an  interlocutory  decree,  if  it  be  f'Sunded  on 
after-discovered  evidence,  the  bill  or  petition,  as  the 
case  may  be,  must  not  only  allege  that  the  new  matter 
was  discovered  after  the  rendition  of  the  decree 
sought  to  be  reviewed  or  reheard,  but  should  be  sup- 
ported by  an  affidavit  that  the  newly  discovered  evi- 
dence could  not  have  been  procured,  with  the  use  of 
due  diligence,  in  time  to  have  been  used  when  the 
decree  was  rendered;  and  the  affidavit  must  also  state 
the  substance  of  the  evidence,  which  must  be  relevant, 
and  not  merely  cumulative,  and  such  as,  if  true,  ought 
to  produce  a  different  result  on  another  hearing. 
Lewis,  P.,  in  Trevelyan*s  Adm'r  v.  Lofft,  83  Va.  141; 
citing  Kendrick  v.  Whitney,  28  Gratt.  646;  Connolly 
V.  Connolly,  32  Gratt.  657;  Whitten  v.  Saunders,  75 
Va.  563;  Douglass  v.  Stephepsoij'^  '^^PsVS^X'^^'^'* 
1    Bart.   Ch'y   Pr.    126.' 
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Dingus  were  made  parties  defendant  to  the 
bill;  but  none  of  them  answered.  The  cause 
as  set  for  hearing  at  the  March  rules  for 
1860.   At  the  May  term  of  the  court  Hubbard, 


without  prejudice  to  the  rights  of  the  parties 
to  seek  relief  in  the  cause,  which  was  still 
pending  in  the  court,  in  any  legitimate 
mode,  by  petition,  motion  or  otherwise,  as 


Gardner   &  Carlton  and  Smith   &  Roberts  |  they    may    be    advised.      And    thereupon 


filed  their  petitions,  claiming  to  be  credit- 
ors by  judgment  of  George  H.  Kendrick,  re- 
covered at  the  November  term  1856  of  the 
county  court  of  Scott  county,  the  first  for 
$408.64,  with  interest,  and  the  second  for 
$294.47,  with  interest.  Although  no  order 
seems  to  have  been  made  admitting  the  peti- 
tioners as  defendants,  their  names  were  inserted 
in  the  bill,  and  they  filed  their  answers. 

648  *On   the   same   day  on   which   these 
petitions   and  answers  were   filed,  the 

cause  came  on  to  be  heard  ,on  the  answers 
of  Hubbard,  Gardner  &  Carlton  and  Smith 
&  Roberts,  and  the  bill  taken  for  confessed 
as  to  Kendrick,  Mann  and  the  other  parties 
originally  made  parties  by  the  bill;  and  the 
court  decreed  that  the  complainants,  Hub- 
bard, Gardner  &  Carlton  and  Smith  &  Rob- 
erts, should  respectively  recover  against 
George  H.  Kendrick  the  amount  of  their 
judgments.  And  that  time  be  given  to  said 
Kendrick  to  pay  the  said  sums  decreed 
against  him  until  the  10th  of  September 
next;  and  in  case  of  his  failure  to  pay  the 
same,  a  commissioner  was  appointed  with 
direction  to  sell  the  land,  or  so  much  there- 
of as  might  be  necessary,  to  pay  the  said 
decree,  &c.,  on  a  credit  of  six,  twelve  and 
eighteen  months.  And  he  was  directed  to 
report  his  proceedings  to  the  court. 

Nothing  seems  to  have  been  done  under 
this  decree;  but  the  cause  was  regularly 
continued  until  the  March  term  1874  of  the 
court,  when  George  H.  Kendrick,  Henry  F. 
Kendrick,  William  Nash,  and  John  A.  Mann, 
filed  a  notice  to  Whitney,  Gushing  &  Corn- 
stock,  Hubbard,  Gardner  &  Carlton,  and 
Smith  &  Roberts,  and  their  counsel,  that 
they  would  at  the  March  term  of  the  court 
move  the  court  to  reverse,  vacate  and  annul 
the  decree  made  in  the  cause  in  May  1860. 
The  notice  was  signed  by  counsel,  and  sets 
out  the  case  and  the  decree  by  default  in 
favor  of  the  different  parties,  and  the  ap- 
pointment of  a  commissioner  to  sell  the 
land.  And  it  sets  out  the  errors  on  which 
they  rely  for  the  reversal  of  the  decree. 
Such  of  these  errors  as  were  acted  on  by 
this  court  are  sufficiently  stated  in  the  opin- 
ion of  Judge  Staples.  Service  of  the  notice 
was  acknowledged  by  the  counsel  of  the 
parties  on  the  19th  of  November  1873. 

649  *The  motion  was  fully  argued  at  the 
March  term  of  the  court,  but  the  case 

was  retained  for  consideration  until  the 
Aug^ist  term,  when  the  court  held  that  by 
the  fifth  section  of  chapter  177,  of  the  Code 
of  1873,  the  motion  authorized  by  that  sec- 
tion of  the  Code  must  be  made  before  the 
judge  in  vacation,  or  the  court  in  term,  within 
five  years  from  the  rendition  of  the  decree  or 
judgment  complained  of;  and  if  the  motion 
comes  within  the  seventh  section  of  the  act 
of  1866,  yet  more  than  five  years  had  elapsed 
between  the  date  of  the  decree  and  the  motion 
made  on  the  2d  day  of  March  term  last  past. 
The   motion   was   therefore    overruled,   but 
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George  H.  Kendrick,  and  the  other  plaintiffs 
in  the  motion,  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

Wm,  H.  Burns,  for  the  appellants. 

P.  Hagan  and  Morrison,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court.     .. 

The  appellants  moved  the  circuit  court  of 
Scott  county,  at  the  March  term  1874,  to 
reverse  an  interlocutory  decree  by  default 
of  the  same  court  rendered  on  the  17th  May, 
1860.  It  appears  that  the  notice  upon  which 
the  motion  was  founded  was  served  the  19th 
November,  1873.  If  the  date  of  serving  the 
notice  be  adopted  as  the  true  time,  rather 
than  the  date  of  making  the  motion,  and  if 
the  period  provided  for  by  the  seventh  sec- 
tion of  the  act  of  March  3d,  1866, 
660  *known  as  the  stay  law,  be  excluded 
from  the  computation,  still  the  motion 
was  not  made  in  five  years  from  the  date 
of  the  decree  of  the  17th  May,  1860.  It  was 
upon  this  ground  the  learned  judge  of  the 
circuit  court  refused  to  entertain  the  mo- 
tion, and  not  because  in  his  opinion  the  de- 
cree of  1860  is  correct. 

The  appeal  in  this  case  brings  in  review 
the  correctness  of  that  decision.  The  m> 
tion,  it  is  insisted,  was  made  under  the  fifth 
section  of  chapter  181,  Code  of  i860;  and 
the  question  is  as  to  the  true  interpretation 
of  that  section  and  the  one  immediately 
following.  It  is  there  provided,  that  the 
court  in  which  there  is  a  judgment  by  de- 
fault, or  a  decree  on  a  bill  taken  for  con- 
fessed, or  a  judge  of  said  court  in  vacation 
thereof,  may  on  motion  reverse  such  judg- 
ment or  decree  for  any  error  for  which  an 
appellate  court  might  reverse  it,  if  the  fol- 
lowing section  (which  is  the  sixth)  was  not 
enacted,  and  give  such  judgment  as  ought 
to  be  given.  It  is  further  provided  that 
every  motion  under  that  chapter  (181)  shall 
be  after  reasonable  notice  to  the  opposite 
party,  his  agent  or  attorney  in  fact  or  at 
law,  and  shall  be  within  five  years  from  the 
date  of  the  judgment  or  decree. 

The  sixth  section  provides  that  no  appeal, 
writ  of  error  or  supersedeas  shall  be  allowed 
by  an  appellate  court,  or  judge,  for  any  mat- 
ter for  which  a  judgment  or  decree  is  liable 
to  be  reversed  or  amended,  on  motion,  as 
aforesaid,  by  the  court  which  rendered  it,  or 
the  judge  thereof  in  vacation,  until  such 
motion  be  overruled  in  whole  or  in  part. 

There  is  no  difficulty  in  regard  to  the 
proper  construction  of  these  two  sections, 
as  applied  to  final  decrees  by  default.  Under 
former  laws,  the  limitation  upon  the  right 
of  appeal  was  five  years.  The  same  limita- 
tion was  by  analogy  prescribed  for 
651  motions  ♦under  the  fifth  section  just 
cited.  The  object  of  that  section,  as 
stated  by  Judge  Allen,  in  Davis,  sheriff,  v. 
Commonwealth,   16    Gratt.    134,    137,   was  to 
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save  parties  the  delay  and  costs  of  an  appeal 
to  correct  irregularities  and  formal  errors, 
which  seldom  affect  the  merits  of  the  con- 
troversy, and  which  would  have  been  cor- 
rected at  once  by  the  court  if  pointed  out. 
See  also  Hill  et  als.  v.  Bowyer  et  als.,  18  Gratt. 
364.  As  the  party  aggrieved  could  after  the 
lapse  of  five  years  take  no  appeal  from  a 
final  decree,  it  was  proper  to  apply  the 
same  limitation  in  case  of  a  motion  which  m 
such  case  is  made  a  substitute  for  an  appeal. 
All  this  is  plain  enough.  The  real  difficulty 
is  in  respect  to  interlocutory  decrees;  as  to 
which  there  is  not  and  never  was  a'ny  limi- 
tation. An  appeal  may  be  taken  from  such 
a  decree  at  any  time,  so  long  as  the  cause 
is  pending  in  court.  And  whilst  a  bill  of 
review  to  a  final 'decree  cannot  be  brought 
after  three  years,  a  petition  to  rehear  an 
interlocutory  decree  is  not  limited  by  any 
statutory  bar.  Cases  may  be  found  in  which 
the  court  has  reheard  a  cause  at  the  distance 
of  eighteen  years  from  the  time  the  decree 
complained  of  was  pronounced.  In  another 
case  the  court  has  refused  to  discharge  an 
order  for  a  rehearing,  though  at  a  distance 
of  twenty-five  years.  Newland  Chy.,  page 
188.  See  also  Cockers  adm'r  v.  Gilpin,  1  Rob. 
R.  20.  Whether  a  rehearing  shall  be  granted 
is  said  always  to  depend  upon  the  sound  dis- 
cretion of  the  court  upon  all  the  circum- 
stances of  the  case.  Adams  Eq.,  marg.  379; 
Land  v.  Wickham,  1  Paige  R.  256. 

I  think  it  was  not  the  design  of  the  legisla- 
ture, in  enacting  the  sections  already  quoted, 
to  abolish  these  long  established  rules  of 
practice  and  proceeding  in  courts  of  equity; 
but  to  afford  an  additional  remedy  by  mo- 
tion in  certain  classes  of  cases  to  re- 
658  verse  or  amend  *a  decree  interlocutory 
or  final.  If  the  party  aggrieved  resorts 
to  the  motion  allowed  by  the  statute,  he 
must  commence  his  proceeding  in  five  years 
from  the  date  of  the  decree. 

A  motion  is,  necessarily  to  a  great  extent, 
a  proceeding  of  an  informal  character.  It 
is  an  application  ore  tenus  addressed  to  the 
court  by  counsel.  Under  the  statute  it  may 
be  made  even  in  vacation  and  upon  notice 
to  an  agent  or  attorney.  In  many  cases  it 
is  insufficient  to  bring  before  the  court  all 
the  equities  and  matter  proper  to  be  under- 
stood by  the  court,  and  which  may  have 
arisen  after  the  lapse  of  years.  It  was  prop- 
er, therefore,  to  provide  some  limitation  to 
such  motions,  even  where  the  decree  is 
purely  interlocutory,  and  that  limitation  is 
fixed  at  five  years. 

But  the  remedy  by  motion,  thus  afforded 
by  the  fifth  section,  is  not  exclusive  but 
cumulative.  The  party  aggrieved  may,  if 
he  pleases,  still  resort  to  his  petition  for  a 
rehearing,  even  within  the  five  years,  for  a 
petition  is  in  effect  a  motion,  and  answers 
all  the  Diirpr>ses  of  the  latter  under  the  stat- 
ute. But  if  more  than  five  years  have 
elapsed  since  the  date  of  the  decree,  the  par- 
ty is  deprived  of  his  statutory  motion;  but 
his  remedy  by  a  petition  for  a  rehearing 
still  remains.    And  there  may  be  cases  in 


which  he  might  even  still  resort  to  his  mo- 
tion, according  to  the  course  of  proceeding 
in  the  courts  of  chancery.  Every  one  fa- 
miliar with  the  practice  in  these  courts  is 
aware  that  both  in  England  and  Virginia 
errors  in  decrees  are  often  corrected  upon 
motion,  especially  where  the  decree  is  by 
default.  Indeed  there  does  not  appear  any 
very  distinct  line  of  demarcation  between 
the  cases  in  which  applications  of  an  inter- 
locutory nature  should  be  made  by  motion, 
and  those  in  which  they  should  be  made  by 
petition,  the  practice  in  this  respect 
658  ♦being  generally  regulated  by  the  cir- 
cumstances of  each  case.  3  Daniel's 
Ch.  Prac.  244;  Newland's  Ch'y,  185,  186; 
Moore  v.  Hylton,  12  Leigh  1,  26. 

These  rules  of  practice  were  not  intended 
to  be  interfered  with  by  the  statute;  the 
only  alteration  being,  that  when  the  decree 
is  by  default,  the  party  aggrieved  must  pro- 
ceed by  motion,  or  by  a  petition  for  a  re- 
hearing, which  is  in  effect  a  motion,  before 
an  appeal  can  be  taken  to  this  court. 

Any  other  construction  would  involve  in- 
congruities in  the  practice  never  contem- 
plated by  the  legislature.  If  the  statute  has 
abolished  petitions  for  rehearing  after  five 
years,  the  effect  will  necessarily  be,  that  no 
appeal  can  be  taken  from  the  interlocutory 
decree  by  default  after  that  time.  And  yet 
the  party  aggrieved  in  such  case  has  only 
to  wait  until  there  is  a  final  decree,  and  then 
take  his  appeal,  which  necessarily  brings  in 
review  all  the  proceedings,  including  the 
interlocutory  decree.  Where  any  such  a  de- 
cree adjudicates  the  principles  of  a  cause,  or 
directs  the  payment  of  money,  or  the  title 
or  possession  of  property  to  be  changed, 
the  policy  is  to  allow  an  appeal  without  wait- 
ing for  a  final  decree.  If  the  defendant  in 
such  a  case  may  wait  until  there  is  a  final  de- 
cree, and  then  take  his  appeal,  no  matter  what 
may  be  the  time  elapsed  between  the  interlocu- 
tory and  final  decree,  why  should  he  not  be  al- 
lowed to  appeal  from  the  interlocutory  decree 
at  any  time  before  a  final  decree;  and  if  he 
may  appeal,  why  may  he  not  petition  for  a  re- 
hearing, when  the  justice  of  the  case  requires 
it,  whatever  may  have  been  the  lapse  of  time, 
if  in  fact  no  final  decree  has  been  rendered. 
The  policy  of  the  law  is  to  encourage  petitions 
for  a  rehearing  as  cheaper  and  more  expedi- 
tious than  the  expensive  remedy  by  appeal ;  and 
the  courts  ought  to  give  to  the  statute 
654  such  an  interpretation  *as  will  preserve 
this  mode  of  proceeding  according  to 
the  long  established  course  of  the  courts, 
rather  than  to  compel  parties  to  await  a 
final  decree,  and  then  incur  the  expense  of 
appeals,  or  to  lie  down  under  interlocutory 
decrees  grossly  unjust  and  illegal. 

My  opinion,  therefore,  is,  that  the  circuit 
judge  did  not  err  in  holding  that  a  motion 
under  the  statute  is  barred  after  five  years, 
whatever  may  be  the  character  of  the  decree. 
But  while  concurring  with  him  in  this  view,  f 
think  there  was  no  good  reason  for  not  treat- 
ing the  motion  in  this  case  as  substantially  a 
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which  that  motion  was  founded  was  signed 
by  counsel,  it  was  served  upon  all  the  par- 
ties claiming  under  the  decree  of  May  l7th, 
1860,  and  was  regularly  filed  in  the  circuit  court. 
It  accurately  describes  the  suit  in  which  that 
decree  was  rendered;  and  it  specifies  with 
sufficient  minuteness  all  the  grounds  upon 
which  appellants  rely  for  reversing  the  de- 
cree. It  contains,  therefore,  every  feature 
necessary  to  constitute  a  petition  for  a  re- 
hearing; and  if  it  had  been  so  called,  there 
would  be  no  difficulty  in  so  considering  it. 
Why,  then,  may  it  not  be  treated  as  a  peti- 
tion? In  Virginia  the  practice  of  courts  of 
equity  is  marked  by  the  greatest  liberality 
with  respect  to  the  pleadings.  Sometimes 
a  petition  for  a  rehearing  is  treated  as  a 
bill  of  review,  and  vice  versa.  In  Laidley  v. 
Merrifield,  7  Leigh  346,  it  was  declared  that 
an  application  of  a  party  is  not  to  be  re- 
jected altogether  because  he  has  given  it 
the  form  and  name  of  a  bill  of  review,  in- 
stead of  a  petition  or  a  supplemental  bill  in 
the  nature  of  a  bill  of  review.  Judge  Cabei^l 
said,  the  court  should  regard  its  substance, 
and  treat  it  accordingly  as  a  petition  or  a 
supplemental  bill  in  the  nature  of  a  bill  of 
review.  In  Metiert's  adm'r  v.  Hagan,  18 
656  Gratt.  231,  an  answer  ♦was  held  suf- 
ficient for  all  the  purposes  of  a  cross 
bill.  See  also  Sands  v.  Lynham,  escheator,  27 
Gratt.  291.  These  cases  show  the  disposition 
of  the  courts  of  equity  to  regard  substance 
rather  than  mere  form,  and  so  to  mould  the 
pleadings  as  to  attain  the  real  justice  of  the 
case. 

I  think,  therefore,  the  notice  in  this  case 
was  substantially  a  petition  to  rehear  and 
set  aside  the  decree  of  May  17th,  1860,  and 
ought  to  have  been  so  treated  by  the  court. 
The  parties  being  before  the  court,  the 
grounds  for  the  reversal  being  distinctly  set 
forth,  the  court  ought  to  have  given  the  de- 
fendants in  the  motion  an  opportunity  of 
answering,  if  they  desired,  and  then  to  have 
gone  on  and  decided  the  question  raised  as 
upon  a  petition  for  a  rehearing. 

It  only  remains  to  inquire  whether  there 
is  any  error  in  the  decree  of  May  17th,  1860, 
for  which  it  is  liable  to  be  reversed.  I  think 
there  is.  The  court  plainly  erred  in  decreeing  a 
sale  of  the  land  before  taking  an  account  of 
the  liens  thereon,  and  settling  priorities  of 
the  different  creditors.  The  necessity  of  such 
an  account  has  been  repeatedly  affirmed  by  this 
court.  Moran  v.  Brent,  25  Gratt.  104 ;  Simmons 
V.  Lylcs,  27  Gratt.  922.  But  this  is  not  all.  A 
part  of  the  judgment  creditors,  Hubbard, 
Gardner  &  Carlton,  and  Smith  and  Roberts, 
were  permitted  to  come  in  by  petition  and 
make  themselves  defendants,  and  on  the 
very  same  day  a  decree  was  entered  in  their 
favor  for  the  sale  of  the  land.  The  defend- 
ant, George  H.  Kendrick,  ought  to  have 
been  afforded  an  opportunity  of  showing 
any  payments  made,  or  set-offs,  to  which  he 
may  have  been  entitled  as  against  those 
creditors.  To  that  end  the  court  ought  to 
have  referred  the  matter  to  one  of  its  com- 
missioners, to  summon  the  parties,  and  in- 
quire and  report  the  amount  of  indebtedness 
properly  chargeable  on  the  land. 


656  ♦The  decree  of  May  17th,  1860,  is  er- 
roneous in  another  respect.  It  appears 
that  the  appellant,  George  H.  Kendrick,  on 
the  12th  August  1857,  executed  a  deed  of 
trust  for  the  benefit  of  H.  F.  Kendrick  and 
William  Nash,  his  sureties,  upon  a  bond 
due  Kent,  Paine  &  Kent.  The  bill  avers 
that  this  debt  had  been  paid  and  the  deed 
discharged;  but  there  is  no  proof  of  the  fact 
in  the  record.  Kent,  Paine  &  Kent,  al- 
though not  expressly  provided  for  in  the 
deed,  were,  upon  familiar  principles  of  eq- 
uity, entitled  to  the  benefit  of  the  security, 
and  they  ought  to  have  been  made  parties 
before  any  decree  for  the  sale  of  the  land. 
These  errors,  if  promptly  insisted  on,  it 
is  very  clear  were  sufficient  to  vacate  the  de- 
cree of  1860.  But  since  that  time  new  rights 
may  have  accrued,  other  equities  may  have  at- 
tached, which  would  render  it  impossible  to 
interfere  with  the  sale  of  the  land  without 
much  inconvenience  and  injustice  to  parties, 
and  even  to  third  persons.  The  errors  alluded 
to  are  not  fundamental,  but  such  as  may  have 
been  cured  or  effectually  waived.  It  may  be 
that  Kent,  Paine  &  Kent  had  been  paid  their 
debt,  so  that  they  are  no  longer  interested  in 
the  subject  matter  of  controversy.  It  is  not 
improbable,  certainly  not  impossible,  that  all 
the  creditors  may  have  been  before  the  court, 
or  their  claims  have  been  satisfied,  or  that  the 
land,  if  sold  at  all,  was  sold  at  its  full  value. 
The  record  furnishes  no  information  upon 
these  points,  and  it  would  be  improper  for 
this  court  to  pass  upon  them  finally  with- 
out giving  the  parties  an  opportunity  of  being 
heard  upon  them,  or  upon  any  others,  bearing 
upon  the  decree  of  1860,  and  the  sale  there- 
under. The  case  must  therefore  be  remanded 
to  the  circuit  court  for  further  proceedings  in 
conformity  with  the  views  herein  expressed, 
and  a  decree  to  be  entered  accordingly. 

Decree  reversed. 
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657       ♦Schurtz  &  als.  v.  Johnson  &  als. 

July   Term,    1877,    Wythcvillc. 

Absent,    Anderson   and    STAPLiis,   J's. 

I.  In  1859  W  conveyed  to  P  a  tract  of  land  in  Yoik 
county,  in  trust  to  secure  a  debt  of  $8,000  with 
interest.  In  May  1866  W  conveyed  his  equity  of 
redemption  in  this  land  to  N,  in  trust  to  secure  a 
debt  of  $2,000  then  lent  to  him.  All  the  parties  to 
this  deed  then  living  in  Baltimore,  the  deed  pro- 
vided that  in  default  of  payment  the  trustee  should 
sell,  "at  such  place  as  he  may  think  proper,"  the 
said  property  at  public  auction,  &c.  In  July  1869 
the  trustee  advertised  and  sold  the  said  equity  of 
redemption  at  public  auction  in  Baltimore,  when  the 
creditor  became  the  purchaser;  and  she  afterwards 
sold  it  at  a  small  advance,  but  not  sufficient  to  pay 
the  whole  of  her  debt.  At  the  time  of  the  sale  by 
the  trustee  the  amount  of  the  prior  lien  was  as- 
certained. In  November  1859  M  recovered  two 
judgments  against  W  in  Accomac  county;  and  J 
and  S,  who  claimed  to  have  paid  these  judtmc"^ 
had  them  docketed  in  York  county  in  May  1867. 
On  a  bill  by  J  and  S  ^o^^/^f^rf¥c  said  sales 
and  conveyances.— HEtD^y^^^^^l^ 
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1.  Sai«  br  Traatee— Select lorf  of  Place —  |  counts  ordered.  And  the  trustee  and  the 
Trv«tee*a  Dlseretlon.* — The  deed  of  trust  i^gt  purchaser  applied  to  this  court  for  an  ap- 
Icaving  the  place  of  sale  to  the  discretion  of  the  j  peal;  which  was  awarded.  The  case'  is  suffi- 
trustee,  he  had  the  authority  to  sell  the  property  *  '  *      "         '  ^  •      i -•_    --i_: 

in  Baltiinore,   or  at  any  other  place  which  he  in 


his  discretion  mifht  select.  And  the  only  ques- 
tion is,  whether  he  exercised  that  discretion  fairly 
and  prudently — ^in  other  w^rds,  whether  he  com- 
mitted a   breach   of  trust. 

X.  Equity  of  Redemption — Sale.f — The 
amount  of  the  prior  Hen  being  certain  and  ascer- 
tained, the  sale  of  the  equity  of  redemption  was 
proper. 

8.  Deecl»--av«iffment  Liens — Priorities.^ — 
#The  deed  of  trust  having  been  taken  without  any 
notice  to  the  trustee  or  creditor  of  the  existence 
of  the  judgments  in  Accomac,  and  before  these 
judgments  were  docketed  in  York  county,  the  Hens 
of  the  judgments  were  subsequent  to  that  of  the 
deed  of  trust  and  presented  no  objection  to  the  sale. 
II.    Responaiire  Ansi^em — Rffect.l — When   the 

plaintiff  in    equity   by   his   bill    calls   for   a   material 


cientiy  stated  by  Judge  Burks  in  his  opinion. 

John  H,   Gilmer  and  Gratian,  for  the  ap- 
pellants. 
John  S.  Wise  and  Crump,  for  the  appellees. 

Burks,  J.  This  case  presents  the  ques- 
tion as  to  the  validity  of  a  sale  made  by  a 
trustee  under  a  deed  given  to  secure  the 
payment  of  debts. 

On  the  17th  of  January,  1859,  Samuel  C. 
White  by  deed  of  that  date  conveyed  his 
tract  of  land  called  "Temple  Farm,"  lying 
in  York  county,  Virginia,  to  W.  S.  Peachy, 
in  trust  to  secure  the  payment  of  $8,000, 
with  interest,  to  James  P.  Selby.  By  deed  of 
the  31st  of  May,  1866.  he  conveyed  the  eq- 
uity of  redemption  of  this  deed  of  trust  to 
Nathaniel  F.  Williams,  of  Baltimore,  to  se- 


discosure    from   the   defendant   on    oath,    and  ^  ^^^^^    ^y^^    payment    tO    Martha    E.    Williams 

ti..  ^.f.„Ho„t  in  M,  «n«w.r  .on  oath  makcs    ^^^  ^j^^^  ^    Hewson,  of  Baltimore,  to  each 

the  sum  of  $1,000  and  interest,  for  money  bor- 
rowed of  them.  Williams  (the  trustee) 
659  on  the  17th  ♦of  July,  1869,  made  sale 
by  public  auction  at  Baltimore,  of  the  eq- 
uity of  redemption  conveyed  to  him  by  the 
last-named  deed,  and  the  said  Clara  M.  Hew- 
son becoming  the  purchaser,  he  conveyed  the 
same  to  her  by  deed  dated  23d  of  July,  1869. 

Clara  M.  Hewson  afterwards  sold  the  eq- 
uity of  redemption  to  William  D.  Shurtz  (the 
appellant  here)  and  conveyed  the  same  to  him 
by  deed  of  the  28th  of  February,  1870. 

After  the  making  of  the  trust  deed  afore- 
said, but  precisely  when  does  not  appear. 
White  made  a  contract  with  Anthony  M. 
Kimber  and  others,  of  Philadelphia,  for  the 
sale  to  them  of  eighty  acres  of  the  "Temple 


6ff8        ^c  defendant  in   his   answer 

such  disclosure  fully  and  unequivocally,  the 
answer,  to  the  extent  of  such  disclosure,  is  said 
to  be  responsive  to  the  bill,  and  the  statement 
must  be  taken  as  true,  unless  overcome  by  the  sat- 
isfactory testimony  of  at  least  two  opposing  wit- 
nesses, or  of  one  witness  with  clear  corroborating 
dream  stances. 

This  case  was  argued  in  Richmond  and 
decided  at  Wytheville.  It  was  a  suit  in  eq- 
uity to  set  aside  a  sale  of  land  under  a  deed  of 
trust,  and  the  conveyance  to  the  purchaser 
from  the  trustee,  and  also  a  sale  and  convey- 
ance by  that  purchaser  to  a  purchaser  from 
her.  The  case  was  heard  upon  the  bill,  the 
answers,  and  the  exhibits;  and  the  sales  and 
conveyances  were  set  aside  and  certain  ac- 

'Sale  by  Trustee — Selection  of  Place — 
Trustee**  Discretion. — In  Morriss  v.  Virginia 
Sute  Insurance  Co.,  90  Va.  379,  the  question  of  the 
right  of  the  truste  to  exercise  his  discretion  in  selecting 
a  place  of  sale  when  no  place  is  specified  in  the  deed  is 
discussed  at  length  and  while  the  rule  laid  down  by 
the  principal  case  is  affirmed,  it  was  held  that  where 
the  trustee  selected  a  place  of  sale  to  which  the  debtors 
objected,  the  debtor's  wishes  should  have  governed, 
Lewis,  P.,  dissenting.  See  Barton's  Ch.  Pr.  (2nd 
Ed.)    473. 

TBqaitT  of  Redemption — Sale. — As  to  the  sale 
of  the  equity  of  redemption  where  the  land  is  encum- 
bered by  ascertained  liens,  see  Wise  v.  Taylor,  44  W. 
Va.  496,  (29  S.  E.  1003)  and  Curry  v.  Hill,  18  W. 
Va,    3r5, 

tDeeds — Jvdirnient  I^lens — Notice — Prior- 
ities.— In  Morrison  v.  Bausemer,  32  Gratt.  232,  the 
principal  case  is  cited  and  distinguished  on  the  point 
laid  down  in  the  third  headnote.  See  also.  Freeman 
T.  Eacho,  79  Va.  43;  Tabb  v.  Tabb,  82  Va.  48;  Carr 
T.  Branch,  85  Va.  605  and  Williams  v.  l^rd  &  Rob- 
hifon,  75  Va.  404,  citing  the  principal  case  and  Wick- 
ham  V.  Lewis  Martin  &  Co.,  I J  Gratt  427,  437; 
Evans  V.  Greenhow,  15  Gratt.  Ibo,  157;  Exchange 
Bank  v.  Knox,   19   Gratt.    739. 

IResponsfl^e  Ansivers — Effect. — The  rule 
laid  down  by  the  principal  case  in  regard  to  the  effect 
of  an  answer  responsive  to  the  bill  is  followed  in 
Shultz  V.  Hanabrough,  33  Gratt.  567;  Batchelder  v. 
White,    80  Va.   109   and  Thompson  v,   Clark.   81    Va. 


428,  citing  the  principal  case  and  Jones  v.  Abraham, 
75  Va.  466;  Bell  v.  Moon,  7V  Va.  341;  Moore  v. 
Ullman,  80  V^a.  307.  See  also,  4  Min.  Inst.  (2nd  Ed.) 
1325,  citing  Maupin  v.  Whiting,  1  Call  224;  Pryor  v. 
.\dams,  1  Call  388;  Buck  v.  Copland,  2  Call  229; 
Bullock  V.  Goodall,  3  Call  49;  Hoomes  v.  Smock,  1 
Wash.  390;  Thornton  v.  Gordon,  2  Rob.  719;  Fant  v. 
Miller,  17  Gratt.  187.  See  Barton's  Ch.  Pr.  (2nd 
Ed.)   422. 

Sale  by  Trustee — Duty  to  Parties.— In  Mul- 
ler  V.  Stone,  84  Va.  837,  the  court  says  "That  a 
trustee  is  considered  as  the  agent  of  both  parties  and 
bound  to  act  impartially  between  them;  that  it  is  his 
duty  to  use  every  reasonable  effort  to  sell  the  estate  to 
the  best  advantage,  and  that  it  is  his  duty  to  apply 
to  a  court  of  equity  where  there  is  a  cloud  upon  the 
title,  or  where  there  is  doubt  or  uncertainty  as  to  the 
amount  to  be  raised,  or  as  to  prior  encumbrances  on 
the  trust  subject,  or  where  there  is  a  conflict  between 
the  creditors,  or  in  any  case  in  which  the  aid  of  a 
court  of  equity  is  necessary  to  remove  impediments  in 
the  way  of  a  fair  execution  of  his  trust,  are  proi>osi> 
tions  which  none  will  deny,  and  which  have  been  re- 
peatcdly  affirmed  by  this  court.  Shurtz  v.  Johnson,  28 
Gratt.  657;  1  Lom.  Dig.  323;  Lane  v.  Tidball,  Gilm. 
130;  Gay  v.  Hancock,  1  Rand.  72;  Miller  v.  Ar- 
gyle's  Ex'or,  5  Leigh  460;  Wilkins  v.  Gordon,  11 
*^eigh  547;  Miller  v.  Trevilian,  2  Rob.  1;  Bryan  v. 
Stump,  8  Gratt.  241;  Rossett  v.  Fisher,  11  Gratt.  492; 
White  V.  Mcch.  Building  Fund  Ass'n,  22  Gratt.  233." 
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Farm;"  but  this  contract  was  never  carried 
out,  and  after  the  purchase  of  the  equity  of 
redemption  by  Hewson,  it  was  rescinded. 

On  the  5th  day  of  November,  1859,  Wil- 
liam K.  Merritt  &  Co.  recovered  two  judg- 
ments against  White  in  the  circuit  court  of 
Accomac  county,  which  were  never  docket- 
ed in  the  county  of  York,  where  "Temple 
Farm"  lies,  until  the  21st  day  of  May,  1867. 

Abel  T.  Johnson  and  E.  K.  Sneed,  (appel- 
lees here)  claiming,  as  sureties  of  White  on 
an  injunction  bond,  to  have  paid  off  these 
judgments,  filed  their  bill  in  the  circuit 
court  for  the  county  of  James  City  and  the 
city  of  Williamsburg,  against  Shurtz,  N.  F. 
Williams,  (trustee),  Clara  M.  Hewson  and 
others,  to  set  aside  the  sales  aforesaid,  and 
subject  the  equity  of  redemption  to  the  pay- 
ment of  said  judgments. 

Shurtz,  Williams,  (trustee),  Martha  E. 
Williams,  and  Clara  M.  Hewson  filed  an- 
swers to  the  bill,  and  the  cause  having  been 
matured  as  to  all  of  the  defendants,  was  re- 
moved to  the  circuit  court  of  Gloucester 
county,  where  it  was  heard  on  the  bill,  an- 
swers and  exhibits,  (no  depositij-ins  hav- 

660  ing  been  taken),  and  a  *decree  entered 
setting   aside   the   sale   to   Hewson   by 

Williams  (trustees),  and  ordering  certain 
accounts,  which  need  not  be  noticed.  An  ap- 
peal from  this  decree  allowed  to  Shurtz  and 
Hewson  brings  the  case  here  for  review. 

It  is  admitted  that  the  sale  by  the  trustee 
was  made  at  Baltimore,  in  the  state  of 
Maryland.  The  estate  sold  was  an  equitable 
interest  in  lands  lying  in  the  state  of  Virginia ; 
and  it  is  contended  that  the  trustee  had  no 
power  under  the  laws  of  this  state  to  make 
sale  at  a  place  outside  its  limits  and  beyond 
its  jurisdiction,  and  for  this  reason  alone,  if 
for  no  other,  the  sale  was  invalid;  and 
such  seems  to  have  been  the  ground  on 
which  the  decree  complained  of  was  based. 

I  know  of  no  law  of  this  state  forbidding 
such  a  sale,  and  no  decision  of  any  court 
has  been  cited  in  support  of  the  general  prop- 
osition, that  a  trustee  who  is  invested  with 
power  to  make  sale  of  real  estate  for  the  pay- 
ment of  debts,  without  express  limitation  as 
to  the  place  of  sale,  cannot  lawfully  make  such 
sale  at  a  place  outside  the  territory  and  be- 
yond the  jurisdiction  of  the  state  in  which 
such  real  estate  may  be.  The  powers  of  the 
trustee  must  be  determined  from  an  examina- 
tion of  the  deed  under  which  he  acted.  The 
deed  speaks  this  language:  "P/iould  said 
Samuel  C.  White  fail  to  pay  or  cause  to  be 
paid  such  sums  of  money,  or  any  interest, 
as  the  same  becomes  due  and  payable,  it 
shall  be  the  right  and  privilege  of  the  said 
Nathaniel  F.  Williams,  trustee,  his  heirs  or 
successors,  immediately  upon  such  disfault 
to  advertise  for  sale  the  whole  or  any  part 
of  the  hereby  mortgaged  property  in  such 
public  manner,  and  for  such  length  of  time, 
(not  less  than  thirty  days),  and  at  such 
place  as  he  or  they  may  think  proper, 
and  after  having  done  so,  to  sell  said 

661  *property  at  public  auction  for  cash  or 
on  credit,  at  his  or  their  option,  and 

apply  the  proceeds  of  sale,  &c." 

It  thus  appears  that  neither  Baltimore  nor 
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any  other  place  is  specially  designated  in  the 
deed  as  the  place  where  the  sale  is  to  be  made, 
but,  by  the  plainest  implication,  the  selection  of 
such  place  is  left  to  the  discretion  of  the  trus- 
tee, as  is  usual  in  deeds  of  this  character. 

It  may  not  be  doubted,  therefore,  that  the 
trustee  had  the  power  under  the  deed  to  make 
the  sale  at  Baltimore,  or  at  any  other  place 
which  he  in  his  descretion  might  select  The 
real  and  only  question  is,  whether  he  exer- 
cised that  power  fairly  and  prudently;  in 
other  words,  whether  he  committed  a 
breach  of  trust.  The  statement  in  the  an- 
swer, that  at  the  time  the  deed  was  executed 
there  was  a  parol  agreement  amongst  the 
parties  that  the  sale,  in  case  of  default, 
should  be  made  at  Baltimore,  cannot  be 
considered.  It  is  an  affirmative  statement; 
and  if,  when  proved,  it  had  been  competent 
evidence,  still  it  was  not  proved. 

In  a  deed  of  trust  to  secure  the  payment 
of  debts,  the  trustee  is  the  agent  of  both 
parties,  debtor  and  creditor,  and  should  act 
impartially  between  them ;  and  in  making  sale 
of  the  trust  subject  he  should  use  all  reason- 
able diligence  to  obtain  the  best  price.  And  if 
there  be  any  cloud  hanging  over  the  title  or 
uncertainty  as  to  the  amounts  of  the  debts 
secured,  or  of  prior  encumbrances,  or  any 
other  impediment  to  the  fair  execution  of 
the  trust  which  cannot  be  otherwise  re- 
moved, the  aid  of  a  court  of  equity  should 
be  invoked  by  hirn  to  remove  the  impediment 
before  sale;  and  if  he  fail  or  refuse  to  resort 
to  the  court  for  that  purpose,  the  parties  in  in- 
terest who  may  be  injured  by  his  default, 
whether  debtor,  secured  creditor,  or  subse- 
quent encumbrancer,  may  apply  to  the 
668  court  for  relief.  *Rossett  v.  fisher,  11 
Gratt.  492,  and  cases  there  cited;  Ho- 
gan  V.  Duke  &  als.,  20  Gratt.  244. 

The  gravamen  of  the  bill  in  this  case  is, 
that  the  sale  was  in  Baltimore,  outside  the 
limits  of  this  state ;  that  no  notice  of  the  time 
aiid  place  of  sale  was  ever  published  at  any 
place  in  this  state;  and  that  the  property  was 
sold  while  it  was  heavily  encumbered  with 
prior  liens  and  while  clouds  were  hanging  over 
the  title,  and  was  consequently  sacrificed  and 
sold  for  much  less  than  it  would  have  brought 
at  a  fair  sale  made  in  the  county  of  York 
or  its  vicinity.  These  allegations  the  sev- 
eral defendants  were  called  upon  to  answer 
on  oath;  and  Samuel  C.  White.  Nathaniel 
F.  Williams  (the  trustee),  Martha  E.  Wil- 
liams and  Clara  M.  Hewson  were  especially 
required  to  discover  and  state  the  consider- 
ation, if  any,  for  the  deed  of  trust  executed 
to  Williams  (trustee);  whether  the  sale  by 
said  trustee  was  not  made  in  Baltimore,  and 
at  the  instance  and  request  of  the  said  Sam- 
uel C.  White;  and  whether  any  notice  of  the 
said  sale  was  ever  published  or  given  in  the 
county  of  York,  in  the  state  of  Virginia,  or 
in  any  other  part  of  said  state. 

The  defendants,  N.  F.  Williams  (trustee), 
Martha  E.  Williams  and  Clara  M.  Hewson, 
in  their  joint  and  several  answer,  state,  as 
required  by  the  bill,  the  consideration  of  the 
deed  made  to  said  trustee,  and  say  thai  it 
was  for  money  loaned  by  Martha  E-  Wil- 
liams and  Clara  M.  Hewson  to  the  said  Sam- 
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uel  C.  White ;  and  in  that  connection  they  sUte 
the  circumstances  under  which  the  loan  was 
made.  They  admit  that  the  sale  was  made  in 
Baltimore,  and  state  the  facts  and  circum- 
stances attending  the  sale.  They  deny  that  the 
sale  was  made,  as  alleged  in  the  bill,  at  the  in- 
stance and  request  of  Samuel  C.  White.  They 
further  deny  that  no  notice  of  the  sale 

663  was  published  in  Virginia,  *as  alleged 
in  the  bill;  and  state  that  notice  was 

given  by  the  advertisement  in  the  Baltimore 
Daily  Sun  for  thirty  consecutive  days,  and 
a  copy  of  the  advertisement  is  filed  with  their 
answer;  and  in  direct  response  to  the  inquiry 
of  tlie  bill,  they  say  that  notice  of  the  sale  was 
given  and  published  in  the  county  of  York, 
in  the  state  of  Virginia,  and  elsewhere.  They 
expressly  and  positively  deny  that  there  was 
any  cloud  hanging  over  the  title  at  the  time  of 
sale,  and  state  the  amount  of  the  encumbrances, 
which  amount  was  known  at  the  day  of  sale. 
They  deny  that  the  property  was  sacrificed, 
as  alleged  in  the  bill,  or  that  it  would  have 
brought  more  money  if  it  had  been  SDld  in 
Virginia;  and  aver  that  the  sale  was  fair  and 
for  an  adequate  price.  The  affirmative  aver- 
ments in  the  answer  as  to  repeated  inef- 
fectual efforts  to  sell  the  land,  and  as  to 
other  matters,  need  not  be  noticed,  as  no 
proof  was  offered  in  support  of  them. 

When  the  complainant  in  a  bill  in  chan- 
cery calls  upon  the  defendant  to  answer  an 
oath  material  allegations  of  the  bill,  and  the 
defendant  in  his  answer  made  on  oath,  ex- 
pressly, directly  and  positively  denies  the  truth 
of  such  allegations,  or  when  the  bill  calls  for 
a  material  disclosure  from  the  defendant  on 
oath,  and  the  defendant  in  his  answer  on  oath 
makes  such  disclosure  fully  and  unequivocal- 
ly, in  either  case,  the  answer,  to  the  extent 
of  such  denial  or  disclosure,  is  said  to  be  re- 
sponsive; and  it  is  an  elementary  principle 
of  equity  jurisprudence  that  an  answer,  as 
far  as  it  is  responsive,  is  evidence  for  the 
respondent,  and  its  statements  so  far  must 
be  taken  as  true,  unliess  overcome  by  the 
satisfactory  testimony  of  at  least  two  op- 
posing witnesses,  or  of  one  such  witness 
with  clear  corroborating  circumstances. 

664  1       Daniell    Ch.    Prac.    843,    *844,    and 
notes;  2  Story's  Eq.  Juris.  §  1528;  Fant 

V.  Miller  &  Mayhew,  17  Gratt.  187. 

The  answer  of  the  defendants,  Nathaniel 
F.  Williams,  Martha  E.  Williams  and  Clara 
M.  Hew^son,  in  all  particulars  before  re- 
ferred to.  is  responsive  to  the  bill,  and  must 
so  far  be  taken  as  true.  No  testimony  has 
been  taken  to  contradict  it;  and  the  exhibits 
filed  in  the  cause  go  for  the  most  part  to 
confirm  it.  Taking  these  responsive  state- 
ments as  true,  the  complainants  made  no 
case  for  relief,  and  their  bill  should  have 
been  dismissed. 

The  mere  fact,  as  we  have  seen,  that  the 
sale  was  made  at  a  place  outside  of  this 
state,  did  not  render  the  sale  invalid.  The 
trustee,  in  the  exercise  of  a  sound  discretion, 
was  authorized  to  make  it  in  Baltimore,  or  at 
any  other  place.  The  place  selected  was  con- 
venient to  all  the  parties  interested.  The 
debtor,  the  trustee  and  the  creditors  secured 
by  the  deed,  all  resided  there,  as  well  when 


the  deed  was  executed  as  when  the  sale  was 
made.  The  complainants  resided  in  the 
county  of  Accomac;  and  Baltimore  was 
probably  more  convenient  to  them"  than 
Yorktown.  In  the  condition  in  which  that 
portion  of  Virginia  in  which  "Temple  Farm" 
lay  was  in  the  year  1869,  it  is  fair  to  pre- 
sume that  a  better  sale  could  have  been  ef- 
fected in  Baltimore  than  at  Yorktown  or  any 
other  place  in  its  vicinity.  The  sale  appears  to 
have  been  well  advertised.  Notice  was  pub- 
lished for  thirty  consecutive  days  in  a  lead- 
ing newspaper  in  Baltimore  and  further 
published  in  York  county,  Virginia,  where 
the  farm  was  situated,  and  in  other  places. 
It  would  seem  there  was  no  lack  of  bidders 
at  the  sale.  The  debtor  was  present,  and  so 
were  the  creditors  secured  by  the  deed,  and 
persons    from    Virginia,    who    actually 

665  *bid  for  the  property;  and  every  effort 
seems  to  have  been  made  to  obtain  the 

highest  price.  There  was  really  no  cloud 
on  the  title.  The  record  shows  that  when 
White  conveyed  the  land  to  Peachy  in  trust 
he  had  a  perfect  title  in  fee.  Certainly  no 
question  has  been  made  as  to  this,  nor  was 
there  any  doubt  that  the  estate  which  Wil- 
liams as  trustee  sold  was  White's  equity  of 
redemption  of  the  Peachy  trust  deed.  That 
estate  was  certain  and  well  defined.  The  eq- 
uity of  redemption  was  substantially  the 
Temple  farm,  with  the  encumbrance  upon  it 
of  the  debt  secured  in  the  deed  to  Peachy. 
The  amount  of  that  incumbrance  appears  to 
have  been  ascertained  and  known  at  the  day 
of  sale.  White  (the  debtor)  knew  the 
amount  and  all  about  it,  and  was  present  to 
give  information  to  all  desiring  it,  and  no 
doubt  did  give  it.  Clara  M.  Hewson  did  not 
desire  to  purchase  the  property.  She  was 
interested  in  making  it  bring  as  much  as 
possible,  in  order  that  she  might  save  her 
debt.  White  had  a  like  interest;  and  both 
seem  to  have  used  every  exertion  to  get  the 
highest  price.  The  encumbrance  of  the 
judgments  of  Merritt  &  Co.  was  not  then 
known  to  the  trustee  Williams,  nor  to  the 
creditors  secured  by  the  deed,  and  there- 
fore had  no  effect  on  the  sale;  and  if  it  had 
been  known  and  proclaimed,  it  would  have 
had  no  effect,  for,  as  I  shall  presently  show, 
the  liens  of  the  judgments  were  inferior  and 
subordinate  to  the  other  encumbrances. 

And  the  same  may  be  said  of  the  sale  of 
the  eighty  acres  of  land  to  Kimber  and  oth- 
ers. This  was  a  contract  for  a  sale  made 
after  the  conveyance  to  Williams,  and  could 
not  affect  the  title  previously  conveved  to 
Williams,  and  therefore  could  not  have  af- 
fected the  sale  made  by  Williams.  The  con- 
tract was  executory  and  was  afterwards 

666  rescinded  without  any  substantial  ♦bene- 
fit accruing  to  Hewson,  of  which  the 

judgment  creditors  could  justly  complain. 

Nor  does  it  appear  that  the  property  was 
sacrificed,  as  alleged  in  the  bill,  or  sold  for 
an  inadequate  price,  or,  as  further  alleged  in 
the  bill,  for  a  less  sum  than  it  would  have 
brought  if  it  had  been  sold  in  York  county. 
The  answer  positively  denies  these  allegations, 
and  thus  shifts  the  burden  of  proof  to  the 
romplainants,  and  although  they  allege  in 
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their  bill  that  they  are  "prepared  to  establish" 
these  allegations,  they  offer  no  proof  what- 
ever of  them.  If  they  could  have  established 
them,  surely  after  the  flat  denial  of  the  an- 
swer it  behooved  them  to  do  so,  and  as  the 
proof  was  most  material  to  their  case,  the  fair 
presumption  is,  that  it  could  not  be  had.  The 
difference  in  the  price  paid  by  Mrs.  Hewson, 
and  the  price  obtained  by  her  from  the  ap- 
pellant Shurtz,  is  not  sufficient  evidence  of  sac- 
rifice by  the  trustees'  sale,  and  although  she 
obtained  some  advance  on  the  price  paid  by 
her,  still  several  hundred  dollars  of  her  debt 
against  White  remained  unpaid. 

The  judgments  sought  to  be  enforced  by 
the  bill  in  this  case  were  recovered  5th  No- 
vember,  1859.    They   were   never   docketed 


in  conflict  with  the  views  hereinbefore 
668     expressed.    I  have  ♦examined  that  case 

carefully,  and  do  not  find  any  such 
conflict.  On  the  contrary,  the  proposition 
stated  in  my  opinion,  to  wit,  that  where  the 
place  of  sale  is  not  prescribed  by  the  deed, 
it  is  left  to  the  discretion  of  the  trustee,  i> 
there  affirmed.  "In  the  exercise  of  that  dis- 
cretion," says  Judge  Stapi,es,  "it  would  seem 
clear  that  the  sale  ought  to  have  been  nude 
at  least  in  the  county  where  the  property  was 
situated,  more  particularly  as  at  that  time  ac- 
cess to  Georgetown  was  rendered  more  diffi- 
cult by  the  presence  of  the  military  and  by  the 
requirements  of  permits  for  persons  resident 
in  the  county  of  Alexandria."  Whether  dis- 
cretionary   power    in    any    case    has   been 


in    the    county    of      York    where    "Temple    abused  in  its  exercise  must  be  determined 
Farm"   lies,   until   21st    May,   1867.    At   the    by  the  facts  and  circumstances  of  such  case; 


time  the  deed  was  made  to  Williams,  (trus- 
tee), 31st  May,  1866,  neither  the  trustee  nor 


and  all  that  was  intended,   I  apprehend,  tc 
be  affirmed  by  Judge  Staples  in  what  he  sa>^ 


the  creditors  secured  by  the  deed  had  any  supra,  was  that  the  discretion  of  the  trustee 
notice  of  them.  If  they  had  been  docketed  was  not  properly  exercised  in  that  case.  The 
in  said  county  within  twelve  months  from  sale  "ought  to  have  been  at  least  in  the 
the  date  of  their  recovery,  they  would  have  I  county  where  the  property  was  situated." 
constituted  liens  on  White's  equity  of  redemp-  I  for  the  reasons  stated  by  him.  He  does  not 
tion  of  the  deed  to  Peachy,  (trustee),  as  of  the  I  even  intimate  that  under  different  circum- 
date  of  their  recovery;  (Code  of  1860,  ch.  186,  stances  the  sale  would  have  been  zoid  npoo 
§§  6,  8;)  which,  being  prior,  would  have  the  sole  ground  that  it  was  made  at  a  place 
been  superior  to  the  lien  created  by  the  deed  i  outside  the  state,  there  being  no  other  objec- 

to  Williams,  (trustee).  The  trustee  in  j  tions  to  the  sale.  It  is  unnecessary  to  notice 
667     the    *last   named   deed   and    the   cred-    further  the  opinion  in  27  Gratt.  511.   An  ci- 

itors   secured   therein   are   "purchasers  j  amination  of  it  will  show  that  the  dccisioii 


for  valuable  consideration"  within  the  mean 
ing  of  section  8,  ch.  186,  Code  of  1860,  and 
having  had  no  notice  of  the  judgment  at 
the  time  the  deed  was  executed  and  re- 
corded, the  lien  created  by  the  deed  takes 
precedence  of  the  lien  of  the  judgments.  Hv- 
ans,  trustee,  v.  Greenhow  &  als.,  15  Gratt.  153 ; 
Exchange  Bank  of  Va.  for  &c.  v.  Knox  & 
als;  and  Farmers  Bank  of  Va.  for  &c.  v.  An- 
derson &  Co.,  19  Gratt.  747. 
As  the  sale  and  conveyance  of  the  equit>'  of 


in  that  case  rests  upon  facts  essentially  dif- 
ferent from  those  established  by  the  record 
in  this  case. 

MoNCURE,  P.,  concurred  in  the  opinion  of 
Burks,  J. 


Christian,  J.,  dissented. 

The  decree  was  as  follows: 
89  "^This  cause,  which  is  pending  in  this 
court  at  its  place  of  session  at  Rich- 
redemption  to  Clara  M.  Hewson  were  valid,  |  mond,  having  been  fully  argued  there,  bm 
it  follows  that  the  title  of  the  appellant  Shurtz  I  not  determined,  this  day  came  here  the  par- 
under  his  purchase  and  conveyance  from  |  ties  by  their  counsel;  and  the  court  having 
Hewson  is  good;  it  therefore  becomes  un-  |  maturely  considered  the  transcript  of  the 
necessary  to  express  any  opinion  as  to  the  I  record  of  the  decree  aforesaid  and  the  argn- 
defence  of  Shurtz  relied  on  in  his  answer,  I  ments  of  counsel,  is  of  opinion,  for  reasons 
that  he  is  a  purchaser  for  valuable  consider-  |  stated  in  vvriting  and  filed  with  the  record, 
ation  without  notice  of  the  alleged  equity  of  (  that  the  said  decree  is  wholly  erroneous.  It 


the  complainants  set  up  in  the  bill. 

I  have  taken  no  notice  of  the  deed  of  the 
6th  of  February,  1868,  from  Samuel  C. 
White  to  his  son  Isaiah  H.  White,  because 
it  is  confessedly  voluntary  and  subject,  by 
its  terms,  to  all  the  liens,  sales  and  encum- 
brances on  the  land  existing  at  the  time  it 
was  made.  It  could  not  in  any  way  have 
affected  the  sale  made  by  Williams. 

I  am  of  opinion,  that  the  decree  of  the 
circuit  court  of  Gloucester  county  should  be 
reversed  and  annulled,  and  the  bill  of  John- 
son and  Sneed  (appellees  here  and  com- 
plainants there)  dismissed. 

My  attention  has  been  called  to  the  case 
of  Walker  v.  Bcauchlcr.  27  Gratt.  511,  not  re- 
ported, and  not  seen  by  me  until  after  the 
foregoing  was  written.  It  is  supposed  by  some 
that  the  opinion  of  the  court  delivered  by 
Judge  Stapi.es  in  that  case  is  to  some  extent 


is  therefore  decreed  and  ordered,  that  the 
said  decree  be  reversed  and  annulled,  and 
that  the  appellees,  Abel  T.  Johnson  and  E 
K.  Sneed,  pay  to  the  appellants  their  co»t* 
by  them  expended  in  the  prosecution  of 
their  appeal  aforesaid  in  this  court.  .\nii 
this  court  now  proceeding  to  render  such 
decree  as  the  said  circuit  court  oaght  t»^ 
have  rendered,  it  is  further  decreed  and  or- 
dered that  the  bill  of  the  complainants,  Abel 
T.  Johnson  and  E.  K.  Sneed  (ap'licllees 
here),  be  dismissed,  and  that  they  pay  to 
the  defendants  their  costs  by  them  aboct 
their  defence  in  the  said  circuit  court  ex- 
pended: which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Gloucester  county. 
And  it  is  further  ordered  that  thts  decree 
be  entered  on  the  order  book  here,  and  b: 
forthwith  certified  to  the  clerk  of  the  court 
at  the  place  of  session  where  this  caasc  is 
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pending  as  aforesaid,  who  shall  enter  the 
same  on  his  order  book  and  certify  it  to 
the  clerk  of  the  circuit  court  of  the  county 
of  Gloucester. 

Decree  reversed. 


670  ♦Ware  v.  Ware's  Adm'r. 

July    Term,    1877,    Wythcvillc. 

Absent,  Anderson  and   Burks,  J*s. 

A  ^ardian  of  an  infant  husband  received  in  satis- 
faction of  the  wife's  distributable  share  in  her 
father's  estate,  certain  bonds  due  the  estate.  These 
bonds  the  guardian  surrendered  to  the  obligors,  «knd 
took  from  them  other  bonds  payable  to  himself 
as  guardian;  upon  which  latter  he  recovered 
judgments  and  sued  out  executions,  which  were 
levied  upon  the  property  of  the  debtors  respec- 
tively. Forthcoming  bonds  were  given  and  for- 
feited, and  executions  again  issued  and  levied; 
but  no  sales  were  made  of  the  property.  All  this 
occurred  in  the  lifetime  of  the  husband,  and  he 
died  before  he  became  of  age.  After  the  death  of 
the  husband,  the  wife  filed  her  bill  against  the  ad- 
ministrator of  the  husband  to  have  the  debts  de- 
livered to  her,  or  to  have  a  settlement  out  of 
them — Held  : 

1.  Glioses  in  Action — Reduction  into  Pos-  ! 
■cssion.* — The  guardian  had  the  power,  as 
guardian,  to  reduce  into  possession  for  the  hus- 
band the  wife's  choses  in  action;  and  what  was 
done  in  this  case  was  sucn  a  reduction  into 
possession    of   these   choses  in   action. 

2.  Same — Same — Hnsband  and  'Wife. — 'lue 
property  having  been  reduced  Into  possession  the 
wife   is   not   entitled    to   a   settlement 

This  case  was  heard  at  Richmond,  but 
was  decided  at  the  term  of  the  court  at 
Wytheville.  It  was  a  suit  in  equity  in  the  cir- 
cuit court  of  Gloucester  county,  brought  in 
October,  1872,  by  Mary  E.  Ware,  the  widow  of 
Cincinnatus  J.  Ware,  deceased,  and  daughter 
of  Henry  Hughes,  deceased,  against  the  ad- 
ministrator of  Cincinnatus  J.  Ware,  to  have 
decreed  to  her  certain  judgments  which  had 
been  recovered  by  the  guardian  of  her  hus- 
band, and  which  were  based  upon  debts 
871  transferred  ♦by  the  representatives  of 
her  father  to  the  guardian  of  C.  J. 
Ware,  as  a  part  of  the  distributive  share  in 
her  father's  estate.  There  was  a  decree  dis- 
missing the  bill;  and  thereupon  Mrs.  Ware 
applied  to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed.  The  facts  are 
stated  in  the  opinion  of  Stapi,es,  J. 

/.  S.  Wise,  for  the  appellant. 

JVm.  B.  Taliaferro,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

There  can  be  no  doubt  that  the  acts  done 
by  the  guardian  of  the  husband,  in  this  case, 
if  done  by  the  husband  himself,  would  be 
held  to  be  a  reduction  into  possession  of  the 
wife's  choses  in  action.  After  the  intermar- 
riagre  of  Mrs.  Ware,  the  appellant,  with  Cin- 

•See  1  Min.  Inst.  (4th  Ed.)  331  and  464;  Barton's 
Ch.    Pr.    (2nd    E:d.)    753. 


cinnatus  J.  Ware,  the  administrator  of 
her  father's  estate  delivered  to  the  guardian 
of  Cincinnatus  J.  Ware,  certain  bonds  in 
payment  or  satisfaction  of  Mrs.  Ware's  dis- 
tributive share  in  that  estate.  These  bonds, 
as  is  conceded,  the  guardian  surrendered  to 
the  obligors  respectively,  taking  in  their 
place  others  payable  to  himself  as  guardian. 
Upon  these  he  afterwards  instituted  suits,  re- 
covered judgments,  sued  out  executions,  which 
were  levied  upon  the  property  of  the  debt- 
ors respectively.  Forthcoming  bonds  were 
given  and  forfeited,  and  executions  again 
issued  and  levied,  but  no  sales  were  made  of 
the  property,  in  consequence  of  the  stay 
laws  passed  in  the  early  part  of  the  war.  All 
this  occurred  in  the  life  time  of  Cincin- 
natus J.  Ware,  and  during  his  minority.  He 
was  killed  in  battle  while  in  the  public  serv- 
ice and  before  he  attained  twenty-one  years 
of  age.  It  is  not  seriously  controverted,  that 
these  acts  were  sufficient  to  extinguish 

672  the  entire   interest  *of  Mrs.   Ware  in 
the  subject  matter  of  controversy,  if  it 

be  competent  for  a  guardian  of  an  infant 
husband  to  reduce  into  possession  for  the 
husband,  the  wife's  choses  in  action.  The 
learned  counsel  for  the  appellant  takes  the 
ground  that  the  guardian  has  no  such  pow- 
er; that  it  is  a  marital  right  personal  to  the 
husband,  which  he  alone  can  exercise,  and 
which  he  may  exercise  or  not,  at  his  pleas- 
ure; and  in  this  case,  the  husband  never 
having  elected  to  reduce  the  wife's  choses 
into  possession,  and  not  having  ratified  the 
acts  of  the  guardian,  whatever  was  done  by 
the  latter  was  without  authority,  and  wholly 
ineffectual  to  divest  the  wife's  interest.  This 
point  has  been  elaborated  with  great  force 
and  ingenuity  in  the  printed  brief  of  the 
counsel  for  the  appellant.  And  it  is  to  this 
our  attention  must  be  chiefly  directed. 

It  is  well  settled,  that,  as  to  the  choses  in 
action  of  the  wife,  marriage  is  only  a  quali- 
fied gift  to  the  husband,  upon  condition  that 
he  gets  possession  during  the  coverture;  for 
if  he  die  before  the  wife,  without  having 
gained  such  possession,  she,  and  not  his 
personal  representatives,  will  be  entitled  to 
them:  but  it  is  equally  true,  and  has  been  so 
expressly  held  by  this  court,  that  the  mariial 
right,  though  it  confers  no  absolute  title  to 
the  property  while  a  chose  in  action,  yet  at- 
taches to  the  chose  in  action — vests  an  ap- 
preciable interest  therein — gives  the  right  to 
make  the  property  of  which  it  is  the  repre- 
sentative absolutely  that  of  the  husband;  and 
this  right,  vendible  and  assignable,  is  the  sub- 
ject of  sale  or  gift  to  the  extent  of  the  hus- 
band's interests.  When  the  assignment  is 
without  consideration,  as  in  c«ise  of  a  gift,  if 
the  husband  dies  before  the  chose  is  reduced 
into  possession,  the  legal  right  of  the  wife  of 
survivorship  attaches  and  defeats  the  right 
of  the  assignee.     If  the  assignment  is 

673  special  *for  value,  it  is  considered  in 
many  cases  a  qt4asi  reduction  into  pos- 
session, which  defeats  the  legal  right  of 
survivorship,  and  the  assignee  is  only  sub- 
ject to  the  wife's  equity  to  a  settlement.  See 
Dold's  trustee  v.  GeigePs  adm'r,  2  Gratt.  98 — 
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110.  In  that  case,  the  wife  being  entitled  to  a 
distributive  share  in  her  father's  estate,  it 
was  agreed  by  the  husband,  who  was  then 
insolvent,  it  should  be  settled  upon  the  wife, 
and  it  was  accordingly  settled  to  her  sepa- 
rate use.  Although  the  husband  thus  de- 
clined to  reduce  the  property  into  posses- 
sion, and  expressly  waived  his  martial  right 
thereto,  this  court  was  unanimously  of  opin- 
ion, that  it  was  liable  to  the  claims  of  the 
husband's  creditors,  and  might  be  subject  to 
their  payment,  notwithstanding  the  settle- 
ment upon  the  wife. 

It  will  thus  be  seen  that  the  husband  has 
an  appreciable  interest  in  the  wife's  choses 
in  action,  which  may  be  the  subject  of  sale, 
gift,  assignment  or  release,  and  may  be  ap- 
propriated by  his  creditors  to  the  payment 
of  their  claims.  See  upon  this  ooint  Yerby 
and  wife  v.  Lynch  &  als.,  3  Gratt.  439,  474, 
477,  493-4,  567-8. 


be  the  loss  of  the  debt  or  other  interest,  in 
many  instances,  for  want  of  legal  authority  to 
collect  or  secure  it.  And  however  great  might 
be  the  necessity  of  the  husband  and  wife,  and 
however  ample  the  estate  of  the  wife,  there 
wouM  be  no  hand  to  receive  and  apply  it 
to  their  maintenance  and  support  The 
675'  ♦same  difficulties  must  arise  with  re- 
spect to  the  ordinary  personal  effects 
of  the  wife — such  as  horses,  jewels,  and  the 
like — in  the  possession  of  third  persons.  No 
title  vests  in  the  husband  until  he  takes 
them  in  his  possession;  but  according  to  the 
theory  of  the  learned  counsel  he,  being  an 
infant,  cannot  elect  to  divest  the  wife's  in- 
terest; and  as  the  guardian  is  incompetent 
in  such  case  to  elect  for  him,  the  property 
must  remain  beyond  the  control  of  the  hus- 
band or  guardian  until  the  former  arrives  at 
twenty-one  years  of  age  and  makes  his 
election  to  reduce  it  to  his  possession.    It 


This  being  so,  it  is  difficult  to  understand    is  no  answer  to  this  view  to  say  that  a  court 
.      .,        L__  .•         .  -„i-:„.  .^  .u        a:  q£  equity  might  give  relief.   In  the  large  ma- 

jority of  cases  of  goods  and  chattels  belong- 
ing to  the  wife,  and  choses  in  action  due  her, 
no  ground  could  be  plausibly  suggested  for 
the  jurisdiction  of  a  court  of  chancery.  Be- 
sides, according  to  the  theory  advanced, 
the  right  to  reduce  the  wife's  choses  to  pos- 
session is  a  marital  right  personal  to  the  hus- 
band, to  be  exercised  by  him  and  him  alone. 

In  the  case  before  us,  the  personal  repre- 
sentative of  the  estate  of  Hughes,  the  wife's 
father,  might  have  paid  the  guardian  the 
wife's  distributive  share  in  money  instead  of 
bonds — and  such  a  payment  would  have 
been  as  valid  as  a  payment  made  to  an 
adult  husband.  If  the  administrator  was 
willing  to  transfer,  and  the  guardian  to  accept, 
solvent  bonds,  in  discharge  of  the  wife's  in- 
terest, it  was  equally  a  good  payment.  There 
is  no  doubt  that  the  guardian  might  at  once 
have  received  payment  from  the  obligors  in 
these  bonds.  If  he  had  done  so,  and  loaned 
the  money  to  third  persons,  or  even  to  the 
same  obligors,  the  transaction  would  have 
been  substantially  the  same  as  that  before 
us.  In  either  case,  it  was  the  exercise  of  a 
rightful  authority,  and  was  effectual  to 
676  place  the  fund  ♦under  his  control  for 
the"  exclusive  use  and  benefit  of  ihc 
husband.  In  every  view  that  may  be 
taken,  the  question  is  free  from  all  difficulty. 

The  last  point  to  be  considered  is,  wheth- 
er the  appellant  has  a  valid  claim  to  a  set- 
tlement upon  her  of  the  whole  or  any  part 
of  the  fund.  The  rule  on  that  subject  in  this 
state  is  settled  under  repeated  decisions  of 
this  court. 

It  is  thus  laid  down  in  Poindexter  and  wife 
v.  Jeffries,  15  Gratt.  363-369:  Whenever  the 
husband,  in  right  of  his  wife,  has  obtained 
possession  of  and  title  to  her  property,  his  own 
title  jure  mariti  becomes  complete,  and  the 
property  to  the  extent  of  his  title,  is  subject 
to  his  right  of  disposition,  and  to  the  claims 
of  creditors,  like  any  other  property  of  his 
otherwise  acquired.  And  when  the  proper- 
ty, by  being  reduced  into  the  husband's  pos- 
session, has  once  been  released  from  the 
wife's  equity,  it  can  never  again  be  sub- 
jected to  it.   If  it  be  recoverable  at  law,  and 


why  the  chose  is  not  subject  to  the  ordinary 
rules  and  incidents  applicable  to  any  other 
estate  of  property  of  the  ward  which 
may  be  brought  under  the  control  and  super- 
vision of  the  guardian.  Although  the  guar- 
dian has  no  beneficial  interest  in  the  estate  of 
his  ward,  still  his  authority  is  coupled  with  an 
interest,  and  is  not  barely  an  office.  In  re- 
spect to  the  real  estate,  he  may  make  a 
lease  for  years,  upon  which  ejectment  may 
be  maintained;  he  may  have  an  action  of 
trespass  against  a  stranger,  in  his  own 
name,  for  spoiling  the  grass;  he  may  have 
a  writ  of  right  of  ward,  and  recover  the  land 
and  damages,  as  well  as  the  body  of 
674  the  ward;  he  ♦may  assign  dower  and 
institute  proceedings  for  partition. 
Truss  V.  Old,  6  Rand.  556. 

In  respect  to  the  personal  estate,  his  pow- 
ers are  very  extensive.  His  authority  ex- 
tends to  the  collection  of  debts  and  other 
choses  in  action  belonging  to  the  ward;  to 
the  receipt  of  legacies  and  distributive  shares, 
and  granting  acquittances  for  the  same.  He 
may  assign  mortgages,  compromise  and  sub- 
mit to  arbitration,  and  in  fine,  do  whatever 
is  necessary  to  protect  the  ward's  interest. 

In  Hunter  v.  Lawrence's  adm'r  &  als.,  11 
Gratt.  Ill,  a  bond  griven  to  an  executor  was 
transferred  by  him  to  a  guardian  as  part  of 
the  ward's  estate.  This  court  held,  that  what- 
ever interest  the  ward  had  in  the  bond  was 
subject  to  the  control  of  the  guardian,  who 
may  receive  the  money  thereon,  if  voluntarily 
paid;  may  sue  for  it  in  the  common  law 
courts  in  the  name  of  the  executor  for  his 
own  use  as  guardian,  and  cannot  be  prevented 
by  the  executor;  or  he  may  sell  and  transfer 
the  bond  to  a  bona  fide  purchaser. 

Seeing  that  the  guardian  is  thus  cloihed 
with  very  extensive  powers  in  respect  to  the 
personal  estate  of  the  ward,  conferred  for  the 
benefit  of  the  latter,  he  ought,  for  the  same 
reason,  to  have  the  power  of  making  avail- 
able the  ward's  interest  in  the  wife's  personal 
property.  If  the  guardian  is  not  authorized 
to  do  so,  who  is? — not  the  wife  certainly, 
because  she  is  under  the  disability  of  cover- 
ture; nor  the  ward  himself,  he  being  under 
the   disability  of   infancy.    The   result   would 
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Rhea,  to  have  partition  of  a  tract  of  land 
which  had  been  conveyed  by  William  Chiles 
to  said  Jordan  and  Rhea,  by  deed  bearing 
date  the  4th  of  January,  1842.  Rhea  insisted 
that  he  had  purchased  from  Jordan  his  tin- 
divided  moiety  of  the  land  and  had  paid 
him  for  it  in  full;  that  he  went  into  possession 
of  the  land  in  1843  and  had  held  it  ever  since, 
without  any  claim  by  Jordan,  either  of  the 
land  or  the  proceeds  of  it;  and  that  he  had 
made  expensive  improvements  upon  it, 
which  he  specifies.  He  afterwards  filed  a 
cross-bill  to  have  a  conveyance  of  the  title; 
but  on  the  hearing  upon  the  admission  of  his 
counsel,  at  the  hearing,  that  the  bill  was  mul- 
t'farious,  the  demurrer  to  it  was  sustained. 
The  cause  same  on  to  be  heard  on  the 
9th  of  October,  1874,  when  the  court  held 
^VdTan,"followed  by  the"  judgment  and  ^  the  plaintiff  was  entitled  to  a  partition 

execution  in  ♦the  name  of  the  guard-    679    of   the  land;  and  commissioners  *were 

appointed  to  make  it.  And  a  commis- 
sioner was  directed  to  state  an  account,  &c. 
Rhea  thereupon  applied  to  a  judge  of  this 


the  aid  of  a  court  of  equity  be  not  m^ked 
to  recover  it,  her  equity  does  not  exisl. 

Tested  by  this  rule,  it  is  manifest  that  the 
appellant  is  not  entitled  to  a  settlement  out 
of  the  fund  which  is  the  subject  of  contro- 
versy. That  fund  the  personal  representative 
of  the  husband  was  proceeding  to  collect  at 
law  under  judgment  and  execution,  when 
this  bill  was  filed  by  the  appellant  requiring 
him  to  account  with  and  pay  over  to  her 
such  portion  of  it  as  might  constitute  a  fair 
settlement.  If  the  appellant's  intestate  be 
limited  to  her  distributive  share  in  her  fath- 
er's estate,  that  interest  was  satisfied  by  the 
transfer  of  the  bonds  to  the  guardian.  If  it 
be  regarded  as  extending  to  the  bonds  so 
transferred,  that  interest  was  divested  by  the 
execution  of  the  new  bonds   payable   to  the 
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execution  ...     — 

ian.  Whatever,  therefore,  may  have 
been  the  nature  of  the  wife's  cW,  it  was 
reduced  into  the  possession  of  the  husband 
through  the  guardian  in  the  lifetime  of  the 
former.  The  property  being  thus  released 
from  the  appellant's  equity  cannot  now  be 
subjected  to  it.  See  opinions  of  judges  in 
Yerh^  v.  Lynch,  3  Gratt.  439.  See  also,  Har- 
cum^sadmW  v.  Hudnalh  U  Gratt.  369,  380;  3 
Rob.  Prac  204.  For  these  reasons  the  decree 
of  the  circuit  court  must  be  affirmed. 
Decree  affirmed. 
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♦Rhea  V.  Jordan. 

July  Term,  1877,  Wythevillc. 
Speelflc  Perlorwance-Sale  of  Land— Parol 
C«ntrmet«.»— Where  a  tract  of  land  wa«  con- 
veyed joinUy  to  J.  and  R.,  and  about  the  same 
time  J.  agreed  to  sell  his  moiety  thereof  to  R.  for 
a  ceruin  price,  and  under  and  In  pursuance  of  said 
agreement  R.  took  and  held  exclusive  and  undis- 
turbcd  powession  of  said  land  for  about  twenty- 
eight  years,  made  valuable  improvements  thereon,  and 
paid  to  J.  the  agreed  price  tor  his  moiety,  it  was 
held  that  a  bill  filed  by  J.  for  partition  must  be 
dismissed,  ard  that  R.  had  acquired  a  full  equitable 
title,  which  the  court  would  enforce  by  compelling 
J,  to  make  conveyance  of  the  legal  title  also. 
This  was  a  suit  in  equity  in  the  circuit 
court  of  Washington,  brought  in  August, 
1870,  by  Zachariah  Jordan  against  Wm.  K. 


Kdvttr  Jari«diction— Croii«-Blll«.— In  Rag- 
land  V.  Broadnax,  29  Gratt.  422,  the  court  said:  "We 
think  the  circuit  court  was  rigTit  in  retaining  the 
cross-bill  and  adjudicating  the  questions  raised  by  it. 
All  the  parties  interested  were  before  the  court.  It 
had  jurisdiction  of  the  subject  matter  and  the  parties. 
It  ought  not  after  protracted  and  costly  litigation,  to 
have  dismissed  the  cross-bill  and  turned  the  parties 
over  to  another  tribunal  to  litigate  the  same  questions. 
In  furtherance  of  a  favorite  maxim  of  courts  of 
equity  it  ought  to  have  put  an  end  to  the  litigation 
having  all   the  parties   before   it 


court  for  an  appeal;  which  was  allowed. 

There  was  a  great  deal  of  evidence  taken 
in  this  case,  and  it  was  somewhat  contra- 
dictory. The  view  of  it  taken  by  this  court 
will  be  seen  in  the  opinion  of  the  court  de- 
livered by  MoNCURE,  P. 

York  &  Fulkerson  and  Campbell  &  Buch- 
anan, for  the  appellant. 

/.  W.  and  /.  P.  Sheffey  and  Vance  &  Wood, 
for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  it  appears 
from  the  pleadings  and  the  proofs  in  this 
case,  that  at  or  about  the  time  of  the  execu- 
tion of  the  deed  from  William  Chiles  to  the 
plaintiff,  Zachariah  Jordan,  and  the  defend- 
ant, William  R.  Rhea,  bearing  date  on  the 
4th  day  of  January,  1842,  and  duly  admitted 
to  record  in  the  clerk's  office  of  Washington 
county  on  the  6th  day  of  that  month,  of 
which  deed  an  official  copy,  marked,  "Ex- 
hibit A,"  is  filed  with  the  plaintiflF's  bill,  there 
was  a  parol  agreement  entered  into  by  and 
between  the  said  Jordan  and  Rhea,  that  the 
latter  should  purchase  of  the  former  his  inter- 
est in,  or  undivided  moitey  of,  the  land  con- 
veyed to  them  jointly  by  the  said  deed,  at  its 
cost  price,  to  wit:  the  sum  of  five  hundred  dol  • 
lars,  the  whole  costs  being  one  thousand  dol- 
lars; that  it  was  made  a  condition  of  the  said 
agreement  by  the  said  Rhea,  that  he  should  be 
able  to  obtain  by  purchase  the  dower  interest 
of  Mrs.  Chiles  in  the  said  land;  that 
680  ♦on  the  18th  day  of  September,  1846, 
he  accordingly  obtained  by  purchase  the 
said  dower  interest,  which,  by  deed  of  that 
date,  was  relinquished  and  transferred  by  her 
to  the  said  Rhea  and  Jordan;  that  the  said 
Rhea  was  unwilling  to  go  upon  the  said  land 


a:7^n;!^%S-";:;i:"''^a;in;^^^  it,    tinless   he   couM  .purchase 

and  Mettcrt  v.  Hagan,  18  Gratt.  231;    Clark  v.  Long, 


4    Rand.   452.  ^     ,       ^ 

•Specific  Performance— Sale  of  Land— 
Parol  Contract*.— See  Barrett  v.  Forney.  82  Va. 
269,  citing  the  principal  case;  Floyd  v.  Harding,  28 
Gratt.  401,  and  note\   Frame  ▼.   Frame,  -^   W.  Va.  463. 
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the  interest  of  said  Jordan  therein,  which 
was  accordingly  agreed  to  be  sold  to  him  as 
aforesaid;  that  immediately  after  the  said 
agreement  was  made,  the  said  Rhea,  under  and 
in  pursuance  of  the  same,  entered  into  the  ex- 
clusive   possession    of    the    said    land,    and 
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remained  in  such  possession  either  in  per- 
son or  by  his  tenants,  peaceably  and  undis- 
turbed, without  any  adverse  claim  on  the  part 
of  said  Jordan  or  any  other  person  or  persons 
whomsoever,  from  the  time  of  the  commence- 
ment of  such  possession  down  to,  or  shortly  be- 
fore the  time  of  the  commencement  of  this 
suit  in  1870,  a  period  of  about  twenty-eight 
years;  that  during  that  period,  and  upon  the 
faith  of  the  said  agreement,  he  expended  large 
sums  of  money  in  making  improvements  on 
said  land,  having  repaired  the  dwelling  house, 
made  an  addition  to  it,  built  a  store  house, 
smoke  house,  spring  house  and  barn,  repaired 
all  the  fencing,  made  meadows,  &c.,  and  he 
cultivated  the  said  land  and  received  and  en- 
joyed the  proceeds  thereof,  without  let  or 
hindrance  from  any  person  or  persons  whom- 
soever, the  said  Jordan,  though  he  lived  allithe 
time  within  about  a  mile  of  the  said  land, 
and  had  full  knowledge  of  what  was  going 
on  as  aforesaid  in  regard  to  the  same,  never 
claiming  any  part  of  the  profits  of  the  said 
land,  or  any  rent  or  account  of  the  same,  or 
any  interest  therein,  although  he  was  in 
limited  circumstances  and  in  need  of  any 
interest  he  might  have  had  in  the  rents  and 
profits  of  said  land;  and  that  the  said 
681  Rhea,  during  the  said  period  and  ♦long 
before  the  institution  of  this  suit,  ful- 
ly paid  the  purchase  money  agreed  to  be 
paid  by  him  for  the  interest  of  the  said  Jor- 
dan in  the  said  land,  as  the  said  Jordan  has 
repeatedly  admitted  to  different  persons  who 
have  testified  to  that  eflFect  in  the  cause. 

The  court  is,  therefore,  further  of  opinion 
that  the  whole  of  the  said  land,  in  equity  at 
least,  if  not  at  law  also,  belongs  to  the  said 
Rhea,  that  the  said  Jordan  has  no  interest 
therein,  that  he  is  not  entitled  to  partition 
thereof,  and  that  his  bill  therefore,  should 
be  dismissed. 

The  court  is  further  of  opinion,  that  the 
said  Rhea  is  not  only  entitled,  in  equity  at 
least,  to  the  said  Jordan's  interest  in  the 
said  land,  but  is  also  entitled  to  a  convey- 
ance of  the  legal  title  to  the  said  interest 
and  might  have  bbtained  a  decree  for  such 
conveyance  on  a  bill  for  the  specific  execu- 
tion of  the  said  agreement,  or  on  a  proper 
cross-bill  filed  in  this  suit.  And  although 
the  cross-bill  which  was  filed  in  this  suit 
was  dismissed  as  being  multifarious;  yet 
the  court  is  further  of  opinion,  that  the  an- 
swer in  this  case  contains  all  the  necessary 
and  proper  averments  of  a  cross-bill,  and 
may  be  regarded  as  such,  and  ought  to  be 
so  regarded  for  the  purpose  of  doing  justice 
to  all  parties  and  making  an  end  in  this 
case  of  litigation  between  them  on  the  sub- 
ject in  controversy  in  the  case. 

The  court  is,  therefore,  of  opinion,  for  the 
reasons  aforesaid,  that  the  decree  appealed 
from,  so  far  as  the  same  is  in  conflict  with 
the  foregoing  opinion,  is  erroneous,  and 
ought  to  be  reversed  and  annulled,  and  in 
lieu  thereof,  a  decree  rendered  dismissing 
the  plaintiff's  bill,  and  directing  the  legal 
title  to  the  said  Jordan's  interest  in  the  said 
land  to  be  released  and  conveyed  to 
688    the   said   Rhea,   so   as   to  invest   ♦him 


In  the  argument  of  this  case  questions 
were  raised  and  authorities  were  cited  by 
the  counsel,  which  we  have  not  deemed  it 
necessary  to  refer  to  in  detail.  The  grounds 
relied  on  by  the  plaintiff  in  resistence  of  the 
claims  asserted  in  the  answer,  are  that  the 
claim  is  barred  by  the  statute  of  frauds  and 
perjuries,  and  that  there  has  not  been  a  suf- 
ficient part  performance  of  the  parol  agree- 
ment in  the  proceedings  mentioned  to  en- 
title the  defendant  to  specific  execution  of 
the  said  agreement.  In  the  view  we  have 
taken  of  the  pleadings  and  proofs  in  this 
cause,  and  upon  the  case  which  is  thereby,  in 
our  judgment,  clearly  made  out,  we  think  that 
there  can  be  no  doubt  that  according  to  all  the 
authorities  on  the  subject,  there  was  a  suffi- 
cient part  performance  of  the  agreement  to 
entitle  the  parties  to  a  specific  execution  of  the 
same.  Indeed,  the  performance,  on  the  part  of 
Rhea,  was  not  partial,  but  complete.  It  was 
argued  by  the  counsel  for  Jordan,  that  pos- 
session is  not  a  sufficient  part  performance 
where  the  vendee  is  a  lessee  of,  or  a  joint 
tenant  or  tenant  in  common  with  the  vend- 
or, and  that  in  such  case  the  continued  pos- 
session after  the  date  of  the  agreement  will 
be  referred  to  the  former  title  rather  than 
to  the  parol  agreement.  If  the  continued 
possession  stood  alone,  perhaps  that  might 
be  so.  But  where,  as  in  this  case,  it  is  ac- 
companied by  clear  and  positive  proof 
aliunde  that  the  continued  possession,  if  so 
it  can  be  called,  was,  in  fact,  exclusive  and 
not  joint,  and  that  many  costly  improve- 
ments were  erected  by  the  vendee  on  the 
land,  there  can  be  no  room  for  doubt  on 
the  Subject. 

The  certainty  of  the  terms  of  the  parol 
agreement  in  this  case,  the  long  lapse 
683  of  time  during  which  actual  *and  ex- 
clusive possession  was  held  under  it, 
the  number  and  costliness  of  the  improve- 
ments erected  on  the  faith  of  it,  and  the  full 
payment  of  the  purchase  money,  are  con- 
curring circumstances  which  render  this  a 
peculiarly  strong  case  for  specific  execu- 
tion. Nothing  in  fact  remains  to  be  done* to 
complete  the  execution  but  for  the  vendor 
to  release  the  legal  title  to  the  vendee,  who 
has  already  a  perfectly  equitable  title.  The 
ground  on  which  part  performance  has  been 
held  to  be  sufficient  to  make  a  case  out  of 
the  operation  of  the  statute  of  frauds  or 
perjuries  is,  that  it  would  be  a  fraud  on  the 
vendee  to  permit  the  vendor  after  such  part 
performance  to  take  advantage  of  the  stat- 
ute and  deprive  the  vendee  of  possession. 
A  statute  made  to  prevent  fraud  will  not 
be  allowed  to  be  perverted  to  the  purpose 
of  perpetrating  fraud.  That  reason  plainly 
and  strongly  applies  to  this  case. 

The  law  on  the  subject  of  specific  execu- 
tion of  parol  agreements  for  the  sale  of  land 
is  well  collected  in  the  books  referred  to  by 
the  learned  counsel.  1  Story's  Eq.  Ju.  §§ 
760-787:  Milliard  on  Vendors,  chap,  ix.,  on 
"part  performance."  We  have  examined  what 
is  said  in  these  books  on  the  subject  and  find 
nothing  in  it  which  is  at  all  in  conflict  with 


the    foregoing   opinion.     We    have   also   read 
with  an  absolute  title  in  fee  simple  to    against  the  case  of  Anthony  v.  Lefhvich,  3 
the  whole  of  the  said  land. 
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Rand.  238,  referred  to  by  the  counsel  on  both 
sides,  and  if  it  does  not  fully  sustain  what 
wc  have  said,  it  is  not  at  all  in  conflict  there- 
with. See  also  2  Minor's  Institutes,  2d  edition, 
pp.  771-775,  referred  to  in  the  argument;  and 
Lester  v.  Fox  croft,  &c.  Leading  cases  in  eq-' 
uity,  vol.  1,  part  2,  p.  1207,  (edition  of  1876), 
and  notes.  Other  books  might  be  cited  to 
the  like  effect,  but  it  is  unnecessary,  and 
they  are  hot  now  at  hand.  Those  above  re- 
ferred to  are  at  hand,  and  are  sufficient  for 

the  purpose.  In  the  opinion  of  this 
684     *court,  delivered  by  Judge  Christian, 

in  a  recent  case,  which  has  since  been 
very  often  cited,  and  was  cited  by  the  coun- 
sel in  this  case,  Wright  v.  Pucket,  22  Gratt. 
370,  there  is  a  concise  and  perspicuous  sum- 
mary of  the  law  in  regard  to  the  doctrine  of 
part  performance  of  contracts  concerning  real 
estate.  The  decision  of  the  present  case  will 
be  found  to  be  perfectly  consistent  with  the 
doctrine  as  there  laid  ddwn. 

The  decree  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
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'^'Nash  V.  Nash  &  als. 

July   Term,    1877,    Wythcvillc. 

1.  CliaiicerT  Pleading — Uncertaintr — Ef- 
fect.*— Where  in  a  suit  in  equity,  the  rights  of 
the  parties  involves  the  decision  of  questions  which 
were  not  put  in  issue  by  the  pleadings,  or  so  vaguely 
and  uncertainly  as  not  to  inform  the  opposite  party 
of  what  were  the  issues  between  them,  so  that  he 
might  prepare  his  case  in  a  way  to  secure  a  full  in- 
vestigation by  the  court,  and  a  decision  according 
to  the  very  right  of  the  case,  and  which  would  do 
justice  to  all  concerned,  the  appellate  court  will  re- 
verse the  decree  of  the  court  below,  and  send  the 
cause  back,  will  leave  to  the  parties  to  amend  their 
pleadings. 

2.  Same — Unrecorded  Deeds — Allearatlonii. 
— Where  the  bill  does  not,  in  terms,  allege  that  the 
plaintiff  had  no  knowledge  of  an  unrecorded  deed  of 
trust  when  he  purchased  the  land,  though  it  might 
be  constrtied  as  virtually  making  such  averment; 
and  it  is  not  affirmatively  averred  in  the  answer 
that  he  had  such  notice,  so  as  to  put  that  matter 
in  issue;  proof  upon  that  question  by  both  parties 
was  upon  a  matter  not  issue  in  the  cause. 

In  April,  1861,  Samuel  H.  Nash  brought 
appellant  Rhea  is  not  only  entitled,  in  rq- ^  ^L^^  suit  in  equity  in  the  circuit  court  of 
uity  at  least,  to  the  appellee  Jordan's  inter-  S"^^^"  o^'ii'".*^'  ^^^'"st  WiHiam  Nash, 
est  in  the  said  land,  but  is  also  entitled  to  '  P^^l^f  S.  Bekem  and  John  M.  Preston.  In. 
a  conveyance  of  the  legal  title  to  the  said  ,  ^"^  bill  he  says  that  on  the  31st  of  March. 
interest,  and  might  have  obtained  a  decree  ,  lf^\  '^^  purchased  of  his  brother,  William 
for  such  conveyance  on  a  bill  for  the  spe-  i  ^ash,  certain  lands  in  Russell  county  be- 
cific  execution  of  the  said  agreement,  or  on  \  mg  seven-tenths  of  the  lands  of  their  fath- 
a  proper  cross-bill  filed  in  this  suit.  And  al-  |  ^^.  ^m.  Nash,  deceased  and  also  other  ad- 
though  the  cross-bill  which  was  filed  in  this  |  J?*""^«  ^^"^^  which  he  describes.  That  Wm. 
suit  was  dismissed  as  being  multifarious,  yet  I  N*sh  wrote,  signed  and  delivered  to  com- 
the  court  is  further  of  opinion,  that  the  an-  I  plainant  what  he  called  a  title  bond,  and 
swer  in  this  case  contains  all  the  necessary  I  ;X^>ch  he  filed  as  part  of  his  bill  marked  A. 
and  proper  averments  of  a  cross-bill,  and  I  ^^^  complainant  being  unlearned  and  igno- 
may  be  regarded  as  such,  and  ought  to  be  I  *■*"*'  supposed  the  said  bond  to  be  proper  y 
so  regarded  for  the  purpose  of  doing  jus- >  _  written,  and  set  forth  the  contract  plainly 
tice  to  all  parties,  and  making  an  end  in  this  |  ^^  \"^  definitely,  *though  he  is  now  told 
case  of  all  litigation  between  them  on  the  i  that    the   same   is   very   awkwardly   and 

subject  of  controversy  in  the  case.  I  vaguely  drawn.    He  charges  that  at  the  time 

The  court  is  therefore  of  opinion,  that  the  i  ^J  ^he  contract,  Wm  Nash,  as  administrator 
decree  appealed  from,  so  far  as  the  same  is  I  o^  ^^^^^  /f^^^'',  ^nd  also  of  their  mother  and 
in  conflict  with  the  foregoing  opinion,  is  !  as.  complainant  s  guardian,  owed  him  a  large 
erroneous;  and  it  is  decreed  and  ordered  j  ^""1  ^^  "l^^^y-  ^^^^  no  settlement  had  been 
that  the  same  be  reversed  and  annulled,  and  !  '"^^^V^"^  '\T^  I8:reed  and  mserted  in  the 
that  th 
costs 


said    bond     (though    very    indefinitely)    that 


the  appellee  pay  to  the  appellant  his  i  ^aia  Dona  ^nougn  very  inaenniieiy;  tnac 
.^o.,  by  him  expended  in  the  prosecution  of  whatever  was  due  by  Wm.  Nash  to  the  com- 
his   appeal   aforesaid  here.    And   this   court    P^^^^^"*  ^^  ^^^^^  accounts  should  be  credited 


proceeding  to  render  such  decree  as  the  cir- 
cuit court  ought  to  have  rendered,  in 
685  *lieu  of  so  much  of  the  decree  as  is  re- 
versed as  aforesaid,  it  is  further  de- 
creed and  ordered,  that  the  original  bill  of 
the  plaintiff  in  the  court  below,  Jordan,  be 
dismissed,  and  that  he  pay  to  the  defendant 


towards  the  purchase  money  of  the  lands. 
That  Wm.  Nash  also  owed  him  for  ten  or 
twelve  years  work,  and  there  were  other 
claims  held  by  complainant  against  him,  for 
all  of  which  he  was  to  have  credit,  and  a  set- 
tlement was  to  be  made  and  the  whole  matter 
closed  up.    He  charges  that  he  had  made  fre- 


Rhea  his  costs  by  him  about  his  defence  in  that ,  ?,-"' ^^n^.  "^11  l^fJ^^j"^:^! 


court  expended.  And  the  court  proceeding  to 
treat  the  answer  of  the  said  defendant  as  a 
cross-bill  for  the  specific  performance  of  the 
parol  agreement  in  said  answer  mentioned,  it 
is  further  decreed  and  ordered  that  the  said 
Jordan  by  deed  duly  executed  and  acknowl- 
edged by  him  for  record,  release  and  convey 
all  his  interest  in  the  land  in  the  original 
bill  mentioned  to  the  said  Rhea. 

Which  is  ordered  to  be  certified  to  the 
circuit  court  of  Washington  county. 

Judgment  reversed. 


Ham  Nash,  and  they  made  frequent  appoint- 
n.cnts  of  time  and  place  to  meet  and  close 
tne  matters  between  them,  but  that  he  al- 
ways failed  to  attend.  Being  a  brother, 
complainant  has  borne  with  him  thus  long, 
and   probably   would   have   still   delayed   to 

Preston  v.  Nash,  75  Va.  949,  and  Preston  v.  Nash, 
76    Va.    1,    are   continuations   of     the    principal     ca«;e. 

*CtaancerT  Pleading — Uncertninty — Ef- 
fect.—See  Fisher  v.  White,  94  \  a.  236,  citing  the 
principal  case;  Barton's  Ch.  Pr.  (2nd  Ed.)  275,  and 
cases  cited. 
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resort  to  law,  but  not  very  long  since  com- 
plainant was  told,  to  his  great  surprise,  that 
there  was  a  deed  of  record  in  Russell  con- 
veying to  Charles  S.  Bekem  the  lands  sold 
complainant,  together  with  other  tracts,  in 


seems  to  have  slept  until  May  1868.  when 
the  death  of  John  M.  Preston  was  sug- 
gested, and  it  was  ordered  that  the  suit  be 
revived  against  James  M.  Preston,  snrvi?- 
mg  admmistrator   of   Walter   Preston,  and 


trust,  to  secure  a  debt  due  by  William  Nash  !  as   administrator  Of  John   M.   Preston   dc 


to  John  M.  Preston;  and  to  his  still  greater 
astonishment  on  the  3d  of  April  1861,  he 
saw  an  advertisement  on  the  front  door  of 
Russell  C.  H.  for  the  sale  of  these  lands  on 
the  23rd  of  April,  1861.  The  advertisement 
was  dated  the  9th  of  March,  1861.  A  copy  of 
this  deed  is  filed  as  a  part  of  the  bill,  and  com- 
plainant understands  that  the  debt  due  by  said 
deed  has  been  paid  down  to  about  $2,000.  And 
complainant  further  understands  and  charges 
that   the   lands   lying  in   Scott   county 


ceased,   and  that  he   have   leave   until  Jane 
rules  to  file  his  answer. 

Nothing  further  was  done  until  Octoi>cr 
1870;  when  the  court  made  an'  order  in 
which  the  death  of  John  M.  Preston  was 
again  suggested,  and  that  Walter  Preston, 
by  gift  from  John  M.  Preston,  became  en- 
titled to  the  fund  secured  by  the  deed  of 
trust,  and  that  he  was  dead;  it  was  entered 
that  the  suit  be  revived  against  John  M. 
Preston's   administrator,   and   that   plaiotifi 


688    and  conveyed  by  said  ♦deed   are  more  ;  should  amend  his  bill  and  make  the  admin- 

h'k^"*!,*"?'"^*"    1°   "S^i    ^   <l«t.U   se-|istrators  of  Walter  Preston  parties, 
cured  by  the  deed  if  the  whole  were  still  due.  I      mu  a  j  u-n  .. 

The  complainant  charges  that  the  execution  ^^^  f^^A  ^.,  r"  "^^^  accordingly  filed; 
of  this  deed  by  William  Nash  was  a  great  r"^  .^\  V^^.^P"*^  *«!""?»  1?7 J.  Bekem  and  the 
fraud,  and  breach  of  faith  on  his  part,  and  a  '  administrators  filed  their  answers.  Bekem 
sale  of  the  lands  claimed  by  complainant  i  ™^*^^^  ^  l  ?^^^}  ^j  <=7«^^ts  upon  the  debt 
would  result  in  his  ruin;  for  everything  of  i  f  ^"''\^  ^  .  ^^^"^  of  trust  allowed  bj 
value  he  owns  is  invested  in  said  lands,  and  he  ^?^^":.f '  fj"_^^'_^"'  ."P^°  November  1858.  and 
is  not  able  to  purchase  for  cash  at  the  trus- 


tee's sale.  He  believes  that  on  a  settlement 
with  William  Nash  he  will  be  found  to  have 
fully  paid  the  purchase  money.  He  prays 
that  Bekem  and  Preston  be  restrained  from 
selling  under  the  said  trust  deed  the  lands 
in  Russell  county  claimed  by  complainant, 
until  the  lands  in  the  county  of  Scott  shall 
be  sold,  and  shall  prove  insufficient  to  dis- 
charge the  debt  to  Preston;  that  an  account 
be  taken  between  complainant  and  William 
Nash  of  all  matters  in  which  William  Nash 
is  concerned  either  as  individual  or  as 
guardian  of  complainant,  or  as  administra- 
tor of  William  Nash  or  Margaret  Nash;  that 
William  Nash  be  decree  to  convey  the  land 
sold  to  complain2^nt  upon  its  appearing  that 
the  purchase  money  shall  have  been  paid; 
or  if  he  cannot  by  reason  of  the  trust  deed 
or  otherwise,  specifically  execute  the  con- 
tract, that  he  be  decreed  to  pay  to  the  com- 
plainant what  in  justice  and  in  equity  may 
be  due  to  him  under  all  the  circumstances; 
and  for  general  relief. 

The  injunction  was  granted.  And  at  June 
rules  1861  William  Nash  filed  his  answer. 
He  states  at  length  his  construction  of  the 
paper  filed  by  the  plaintiff  as  a  contract,  and 
insists  it  was  no  contract,  but  a  proposition, 
which  from  the  refusal  of  a  party  to  whom 
the  plaintiff  was  to  pay  a  part  of  the  pur- 
chase money,  to  take  the  plaintiflf  as  his 
debtor,  unless  the  defendant  would  convey 

the  land  to  the  plaintiff,  and  he  would 
689     *give    a    deed    of    trust    to    secure    it, 

which  defendant  refused  to  do,  the 
proposition  fell;  and  that  plaintiff  is  wrong 
in  saying  there  is  a  contract  between  him 
and  respondent.  He  states  a  number  of 
claims  he  had  against  plaintiff;  from  which, 
and  from  the  provisions  of  an  article  of 
partnership  between  them,  he  says  it  may 
readily  be  inferred  that  the  respondent  does 
not  owe  the  complainant  anything,  and  that 
the  complainant  is  in  his  debt. 

After  the  filing  of  this  answer  the  case 


credits  for  payments  made  by  William 
Nash  since,  and  also  of  orders  drawn  upon 
him  by  Walter  Preston,  to  be  paid  when 
moneys  were  received  from  the  trust  fund. 
He  refers  to  the  answer  of  William  Nash  a$ 
to  the  paper  relied  on  by  the  plaindf 
690  as  a  contract,  aryi  ♦insists  it  was  but 
a  proposition,  not  accepted  by  tht 
plaintiff,  and  certainly  never  complied  with 
in  any  way.  He  says:  Even  had  it  been 
accepted  as  a  contract,  nothing  was  known 
of  the  pretended  purchase  till  the  biH  of 
the  complainant  was  filed.  When  the  tnirt 
was  executed  the  records  of  Russell  showed 
no  claim  or  incumbrance  upon  the  lands; 
and,  though  there  might  have  been  a  coo- 
tract  between  complainant  and  William 
Nash  for  part  of  the  land  conveyed  by  the 
deed  of  trust  (and  that  is  not  admitted), 
unknown  to  John  M.  Preston  and  not  ai 
the  record,  it  could  not  be  set  ^up  to  the 
prejudice  of  the  said  Preston. 

The  administrators  of  John  M.  and  Walter 
Preston,  after  stating  the  gift  of  the  debt 
by  John  M.  to  Walter  Preston,  say:  The 
complainant  claims  that  he  purchased  ot 
William  Nash  certain  property  contained 
in  the  trust,  while  William  Nash  denies  it 
Even  if  he  did  contract  for  it  (and  that  is 
not  admitted),  it  cannot  be  set  up  and  en- 
forced to  the  prejudice  and  injury  of  the  es- 
tate of  Walter  Preston.  Nothing  was  known 
or  heard  of  the  alleged  purchase  till  abont 
the  time  of  the  filing  of  the  bill  by  com- 
plainant, as  respondents  are  informed. 

At  the  September  term  of  the  court  for 
1872  the  cause  was  referred  to  a  commis- 
sioner to  state  and  settle  an  account  of  the 
transactions  in  controversy  between  the  plain- 
tiff and  the  defendant  William  Nash,  and  also 
an  account  showing  the  amount  of  the  debt 
due  by  William  Nash  to  John  M.  Prestoa 
the  several  payments  made  thereon,  or  the 
credits  proper  to  be  allowed,  and  to  whom  the 
remaining  portion  of  the  debt  is  due,  Stc 

In   May  1873  Bekem  filed  in  the  clerk's 
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office  a  statement  showing  moneys  which 
691  had  been  received  *from  William  Nash 
by  the  Prestons  and  himself  on  ac- 
count of  the  debt  secured  by  the  deed  of 
trust,  and  also  a  statement  of  his  sale  of 
the  land  embraced  in  the  deed  which  was  not 
covered  by  the  injunction  of  the  plaintiflf.  And 
in  August  1873  the  commissioner  made  his  re- 
port. After  allowing  the  credits  for  moneys 
received  as  aforesaid  and  the  bonds  pven  for 
the  purchase  money  of  the  lands  sold  by  the 
trustee,  he  stated  the  amount  due  July  24th, 
1873,  at  $7,217.60,  of  which  $4,488  was  princi- 
pal. He  makes  statements  of  the  different  ac- 
counts between  the  plaintiff  and  William 
Nash:  and  the  result  is,  that  on  the  1st  of 
March  1851,  when  William  Nash  executed 
the  instrument  purporting  to  be  a  title  bond, 
he  was  indebted  to  the  plaintiff  to  an 
amount  equal  to  the  purchase  money  of  the 
land  in  controversy.  And  he  mentions  other 
credits  claimed  by  the  plaintiff  which  he 
did  not  bring  into  the  account. 

William  Nash  excepted  to  the  report:  1st. 
Because  every  item  charged  in  the  account 
is  barred  by  the  statute  of  limitations.    2d 


From  this  decree  the  plaintiff,  Samuel  H. 
Nash,  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

IV.  H.  Burns,  for  the  appellant. 
Johnston  &  Trigg  and  W'hite  &  Buchanan, 
for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

693  *The  court  is  of  opinion,  that  the 
plaintiff,  Samuel  H.  Nash,  fairly  pur- 
chased the  lands  in  question  from  the  de- 
fendant William  Nash,  as  evidenced  by  the  pa- 
per made  an  exhibit  in  the  cause,  bearing  date 
March  31st,  1851,  and  marked  (A);  that  he 
was  let  into  possession,  and  continued  in  the 
quiet  and  peaceable  possession  of  the  same, 
under  his  said  contract,  from  the  date  of  his 
purchase  until  the  bringing  of  this  suit;  that 
he  had  fully  paid  the  purchase  money  at  the 
date  of  his  contract,  and  is  entitled  to 
a  conveyance  of  the  title  from  the  said  Wm. 
Nash.  And  consequently  that  there  is  no 
error  in  the  interlocutory  decree  of  the  10th 


Because  by  the  terms  of  the  paper  A,  which  oi  March,  1874  as  between  the  plaintiff  and 
plaintiff  claims  as  a  title  bond,  he  was  to  pay 
to  James  R.  Canell  $1,000  at  once,  and  was  to 
pay  the  defendant  $1,000  more  in  six  weeks 
from  the  date  of  the  paper,  $600  more  in  Oc- 
tober, and  the  balance  in  eighteen  months.  3d. 
Because  the  hires  of  slaves  is  estimated  too 
high,  and  also  the  wages  of  complainant. 

Neither  the  account  nor  the  evidence  is 
in  the  record,  though  the  report  of  the  com- 
missioner giving  the  result  of  the  account 
is;  and  it  shows  that  a  number  of  witnesses 
were  examined  before  him.  It  is  unneces- 
sary to  set  out  the  paper  A  filed  with  the 
bill.  Both  the  circuit  court  and  this  court 
held  it  to  be  a  contract  for  the  sale  of 


682  the  land.  The  deed  of  trust  *in  favor 
of  Preston  was  dated  the  18th  of  April 
1850.  The  clerk's  certificate  stated  that  on 
the  30th  of  April  1858  it  was  proved  before 
him  in  the  clerk's  office  of  Russell  county 
by  two  of  the  subscribing  witnesses,  nam- 
ing them,  and  on  this  the  7th  day  of  Sep- 
tember 1858  admitted  to  record. 

The  cause  came  on  to  be  lieard  on  the 
10th  of  March  1874;  when  the  court  overruled 
the  exceptions  of  the  defendant  William 
Nash,  and  held  that,  charging  the  plaintiff 
with  the  whole  price  of  the  land  purchased 
by  him  of  William  Nash  and  all  other  charges, 
and  crediting  him  with  all  offsets  and  pay- 
ments, the  said  William  Nash  will  be  indebted 
to  him  the  sum  of  $2.96,  as  of  the  1st  of 
March  1851;  and  that  said  plaintiff  is  entitled 
to  a  Qonveyance  of  the  land  from  the  defend- 
ant Nash;  but  that  the  trust  deed  had  priority 
over  his  claim.  It  was  therefore  decreed  that 
William  Nash  pay,  in  consideration  of  the 
lands  sold  by  him  to  the  plaintiff,  to  C.  S.  Be- 
kem,  trustee,  the  sum  of  $7,217.60,  with  inter- 
est on  $4,488,  part  thereof,  from  the  20th  of 
July  1873.  being  the  balance  secured  by  the 
said  deed  of  trust.  And  it  was  further  de- 
creed that  the  injunction  granted  to  the  plain- 
tiflP  be  dissolved,  and  that  Bekem  proceed  to 
sell  the  land  embraced  in  the  deed  of  trust 
upon  the  terms  of  the  deed,  unless,  &c. 


the  defendant  Wm.  Nash;  and  in  this  re- 
spect it  must  be  affirmed. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  decree,  so  far  as  it  ascer- 
tains the  balance  due  of  the  debt  of  Wm. 
Nash  to  John  M.  Preston,  which  he  under- 
took to  secure  by  deed  of  trust,  and  to  that 
extent,  and  in  that  respect,  it  is  also  af- 
firmed. 

But  the  decision  that  the  deed  of  trust  has 
priority  oyer  the  contract  of  sale  to  Samuel 
H.  Nash  involves  the  decision  of  questions 
which  were  not  put  in  issue  by  the  plead- 
ings, or  so  vaguely  and  uncertainly,  as  not  to 
inform  the  opposite  party  of  what  were  the 
issues  between  them,  so  that  he  might  pre- 
pare his  case  in  a  way  to  secure  a  full  inves- 
tigation by  the  court,  and  a  decision  accord- 
ing to  the  very  right  of  the  case,  and  which 
would  do  justice  to  all  concerned. 

The  bill  does  not  allege  in  terms  that  the 
plaintiff  had  no  knowledge  of  the  then  unre- 
corded deed  of  trust  when  he  purchased  the 
lands,  though  it  might  be  construed  as  vir- 
tually making  such  averment.  And  it  is 
not  affirmatively  averred  in  either  of 
694  the  answers  *that  he  had  such  notice, 
so  as  to  put  that  matter  in  issue.  So 
that  the  proof  upon  that  important  ques- 
tion, which  was  given  by  both  parties,  was 
upon  matter  which  was  not  in  issue. 

Again,  the  bill^does  not  allege  that  the 
plaintiff  had  posse-ssion  under  his  contract, 
though  there  is  proof  of  it  in  the  record.  It 
alleges,  substantially,  payment  of  the  pur- 
chase money;  but  does  not  allege  notice  to 
Bekem,  the  trustee,  or  to  the  beneficiaries 
of  the  trust  deed,  when  they  had  it  recorded, 
of  the  prior  sale  to  him  of  the  lands  in  ques- 
tion. Nor  does  he  allege  that  he  had  held 
such  possession  and  improvement  of  the 
lands  from  1851,  the  date  of  his  purchase, 
until  the  recording  of  the  deed  of  trust,  on 
the  7th  of  September,  1858,  and  thereafter, 
as  would  charge  the  trustee  and  the  benefi- 
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claries  of  the  trust,  with  notice  of  his  prior 
equities. 

It  is  true  that  C.  S.   Bekem,  and  R.   H. 
Lynch  and  James  W.  Preston,  administra- 
tors, in  their  answers,  virtually  deny  notice 
at  the  recordation  of  the  deed  of  trust,  of 
the  prior  contract  of  sale  to  the  plaintiff ;  but 
notice  not  having  been  charged  in  the  bill,  i 
and   especially   as    the   bill   only   specifically 
seeks  to  require  the  trust  creditors  to  subject 
the  lands  in  Scott  county,  which  were  not  a 
part  of  his  purchase,  but  which  were  conveyed 
by  the  deed  of  trust,  before  they  undertook 
to    subject    the    lands    which    he    had    pur- 
chased,  to  the  payment  of  the   trust   debt, 
the  trustee   and   trust  creditors  might  well 
have  inferred  that  it  was  not  the  purpose  of 
the  plaintiff,  in   this  suit,  to  set  up  his  con- 
tract of  purchase  against  their  deed  of  trust. 
The    plaintiff    alleges    in    his    bill,    which 
doubtless   he  then  believed,  that  the   Scott 
lands   were   enough   to  pay  the  trust   debt. 
And  consequently  he  did  not  deem  it  neces- 
sary to  litigate  the  question  of  priority 
695     of  right  ♦between  him  and  the  trustee 
as  to  the  lands  he  had  purchased.    But 
it   turns  out  in   the  progress  of  the  cause, 
that  the  trust  debt  was  much  larger  than  he 
supposed,  and   that  the  sum   realized   from 
the  sale  of  the  Scott  lands  fell  greatly  short  of 
his  estimate,  or  of  paying  the  debt.    (This  is 
not  surprising,  when  we  consider  the  extra- 
ordinary disturbances  and  revulsions  to  which 
this   country  has  been   subjected   since   his 
bill  was  filed  in  1861,  and  which  have  great- 
ly depreciated  the  vaUies  of  real  estate.)    The 
Scott  lands  proving  so  insufficient,  and  the 
defendants  renewing  their  efforts,  and  pur-  I 
posing  to  subject  the  lands  which  the  plain-  | 
tiff   had   purchased    (which   seems   to    have  ; 
been    suspended),    to    the    payment    of   the  j 
large  arrearage  of  their  debt,  he  was   forced  ; 
to  go  into  this  litigation  or  to  surrender  his  i 
purchase.  He  seeks,  therefore,  upon  the  proofs  [ 
in  the  cause,  to  establish  a  preference  for  i 
his    contract    of    purchase    over   the    subse-  | 
quently   recorded  deed  of   trust.   Whether   he  i 
can,  upon  the  prayer  for  general  relief,  with-  j 
out  an  amendment  of  the  pleading  we  deem  j 
it  unnecessary  to  decide,  in  view  of  the  con-  ; 
elusion  we  have  reached,  as  to  the  proper 
disposition  of  the  case.    If  he  could,  it  seems 
to  the  court,  that  it  might  be  a  surprise  to 
the  trustee  and  the  beneficiaries  under  the 
deed  of  trust;   and  that,  on  the  other  hand, 
it  would  be  unjust  to  the  plaintiff,  under  the 
circumstances  of  this  case  (which  have  been 
merely    glanced    at),    to    deny    to    him    the 
privilege  of  litigating  the  question  of  prior- 
ity of  the  deed  of  trust  c^er  his  purchase. 

As  to  that  question,  the  court  deems  it 
improper  to  intimate  an  opinion  until  the 
question  has  been  fairly  put  in  issue,  and 
each  party  has  had  an  opportunity  to  fully 
prepare  and  mature  his  case.  As  the 
696  case  now  *stands,  a  decision  might  do 
injustice  to  cne  or  the  other  of.  the 
parties. 

The  court  is  of  opinion,  therefore,  to  re- 
verse and  set  aside  that  part  of  the  decree 
which  decides  that  the  trust  deed  has  prior- 
ity over  the  contract  of  purchase,  and  which 
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dissolves  the  injunction  and  directs  a  sale  of 
the  lands  in  question,  and  to  remand  the 
cause  to  the  circuit  court,  with  instructions 
to  allow  the  plaintiff  to  file  an  amended  and 
supplemental  bill,  if  he  desires  it,  in  wUkIi 
to  put  fairly  and  directly  in  issue,  the  mat- 
ters hereinbefore  adverted  to,  or  any  other 
matters  deemed  important  by  the  plaintiff, 
and  which  are  proper;  and  also  to  allow  the 
defendant,  Bekem,  trustee,  and  the  benefi- 
ciaries of  the  trust,  to  make  any  amendment 
to  their  answers  which  they  may  desire  and 
which  may  be  proper;  and  for  further  pro- 
ceedings to  be  had  therein  in  order  to  a 
final  decree. 

The  decree  was  as  follows: 

The  court,  having  maturely  inspected  the 
record  in  this  cause,  for  reasons  stated  in 
writing  and  filed  with  the  record,  doth  af- 
firm so  much  of  the  interlocutory  decree  of 
the  10th  of  March  1874  as  confirms  the  sale 
of  the  lands  in  question  by  William  Nash,  one 
of  the  defendants,  to  Samuel  H.  Nash,  the 
plaintiff;  declares  that  the  whole  of  the  par- 
chase  money  had  been  paid  at  the  date  of  the 
contract  of  sale,  and  that  the  plaintiff  is  enti- 
tled to  a  conveyance  of  the  title  to  said 
lands  from  the  said  William  H.  Nash;  and 
also  so  much  of  said  decree  as  ascertains  the 
balance  due  of  the  debt  from  William  Nash 
to  John  M.  Preston,  which  the  deed  of  trust 
in  question  was  given  to  secure.  And 
697  the  court  ♦being  further  of  opinion 
that  under  the  pleadings  the  cause  was 
not  in  a  condition  to  decide  the  questions  of 
priority  of  right  under  the  deed  of  trust  and 
the  contract  of  purchase,  so  as  to  secure  a 
fair  and  just  decision  thereof  between  the 
parties,  it  is  adjudged,  ordered  and  decreed, 
that  so  much  of  said  interlocutory  decree 
as  decides  that  the  deed  of  trust  had  prior- 
ity, dissolves  the  injunction,  and  directs  the 
sale  of  the  land,  be  reversed  and  annulled; 
and  that  the  appellees  pay  to  the  appellant 
his  costs  expended  in  the  prosecution  of  his 
appeal  here;  and  tXat  the  cause  be  remand- 
ed to  the  circuit  court,  with  instructions  to 
allow  the  plaintiff,  if  he  desires  it,  to  file  an 
amended  and  supplemental  bill  in  which  to 
put  in  issue  the  question  aforesaid  and  any 
other  matters  which  may  be  proper  and  rel- 
evant, and  to  allow  the  defendants,  or  either 
of  them,  to  file  amended  answers,  to  put  in 
issue  any  other  matters  which  they  may 
desire  snd  which  mav  be  deemed  proper 
and  relevant,  and  for  further  proceedings  to 
be  had  therein  in  order  to  a  final  decree. 

Decree  reversed. 


698  ♦Watson  v.  Hoy  &  als. 

July    Term,    1877,    Wyihcvillc 

absent,    Andersox,    J. 

M  &  t,,  commissioners  under  a  decree  for  the  sale  of 
land,  sold  to  W  a  tract  called  C  described  as  coa- 
taining  five  hundred  and  three  acres,  for  $25,000. 
On  this  tract  there  were  valuable  buildings,  aa<! 
attached  to  it  was  a  fishery  in  the  adjoining  rivef 
and  the  privilege  of  the  free  use  of  a  public  bhdfe 
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over  the  river.  This  sale  was  reported  to  the  court 
and  confirmed.  W  was  put  into  possession;  and 
before  the  last  payment  fell  due  it  was  ascertained 
that  there  was  a  deficiency  of  thirty- four  and  one- 
half  acres  in  the  quantity  of  land  stated  in  the 
contract.  W  then  applied  to  the  court  to  have  an 
abatement  of  the  price  to  the  extent  of  this  de- 
ficiency; which  was  resisted,  on  the  ground  that 
it   was  a  contract  of  hazard. — Held: 

1.  ContractH  of  Haaard — How  Regarded 
la  Equity — Preaamptlon.* — While  contracts 
of  hazard  in  such  cases  are  not  invalid,  courts 
of  equity  do  not  regard  them  with  favor.  The 
presumption  is  against  them;  and  while  such 
presumption  may  be  repelled,  it  can  only  be  done 
by  clear  and  cogent   proof. 

2.  Same — Kvidence. — Upon  the  evidence  in  this 
case,  held,  that  it  was  not  a  contract  of  hazard. 


*Sale  of  Land — Contract  of  Haaard — Pre- 
■vmptloii. — The  rule  laid  down  in  the  principal 
case  to  the  effect  that  there  is  a  presumption  that  a 
contract  for  the  sale  of  land  is  not  a  contract  of 
hazard,  but  that  a  sale  by  the  acre  was  intended,  is 
affirmed  in  many  subsequent  cases.  See  Grayson  v. 
Buchanan,  88  Va.  254;  Benson  v.  Humphreys,  75  Va. 
198;  Camp  v.  Norfleet,  83  Va.  380;  Norfolk  Trust 
Co.  v.  Foster,  78  Va.  419,  citing  the  principal  case 
and  Keyton  v.  Brawford,  5  Leigh  39;  Blessing  v. 
Beatty,  1  Rob.  304;  Triplett  v.  Allen,  26  Gratt.  721; 
Yost  V.  Geister,  7  Va.  L.  J.  624.  In  the  following 
cases,  however,  while  the  rule  as  to  the  presumption 
in  these  cases  was  not  questioned,  it  was  held  that 
the  contract  being  for  the  sale  of  the  tract  as  a  whole 
was  a  contract  of  hazard  and  no  relief  could  be  af- 
firmed. Trinkle  v.  Jackson,  86  Va.  238;  Cunningham 
V.  Millner,  82  Va.  530,  citing  the  principal  case  and 
Jollife  v.  Hite,  1  Call  301;  Hull  v.  Cunningham,  1 
Munf.  330;  Keyton  v.  Brawf'^'-d,  5  Leigh  39;  Rus- 
sell V.  Keeran,  8  Leigh  9.  See  Barton's  Law  Pr. 
(2nd   Ed.)    524. 

Same — Same — Crltlclam  «»y  "Weut  Vlrflrlnla 
Court.— In  Crislip  v.  Cain,  19  W.  Va.  535,  the  court 
difcusscfl  at  length  the  rules  of  law  contained  in  the 
first  and  third  headnotes  and  criticises  the  principal 
case  and  the  other  Virginia  decisions  which  concur 
with  it.  The  court  in  the  West  Virginia  opinion  de- 
votes perhaps  seventy-five  pages  to  a  review  of  the 
Virginia  decisions  on  the  subject.  The  conclusions 
reached  as  embodied  in  the  reporter's  headnotes  are 
as  follow:  "Applying  these  principles  to  a  written 
contract  for  a  sale  of  land  or  to  a  deed  conveying 
land,  if  it  be  a  contract  for  a  sale  of  land  in  gross, 
and  the  number  of  acres  contained  in  the  tract  sold 
or  conveyed  is  named,  and  on  survey  it  tsrns  out 
afterwards,  that  there  is  either  a  deficiency  or  excess 
in  the  number  of  acres  in  the  tract,  under  some  cir- 
cumstances a  court  of  equity  might  rescind  the  con- 
tract or  annul  the  deed  because  of  a  considerable  mis- 
take of  the  partes  as  to  the  number  of  acres  in  the 
tract,  though  such  mistake  was  mutual  and  innocent, 
and  neither  party  was  guilty  of  any  fraud  in  the 
sense,  in  which  frand  is  above  explained.  Such  res- 
cission could  not  be  made,  unless  the  mistake  was  so 
material  as  to  show,  that  it  affected  the  substance  of 
the  contract,  and  that  the  minds  of  the  parties  had 
not  really  come  together  on  the  terms  stated  in  the 
c(  ntract  or  deed.  But  in  such  a  case,  if  there  was 
no  frat-'d  in  either  party  in  the  sense  above  explained, 
a  court  of  equity  could  allow  no  abatement  on  account 
of  a  deficiency  in  the  land,  nor  could  it  require  the 
▼endee  to   pay  any  increased  pri?.>  because  of  a  sur- 


and   W   is   entitled  to   an   abatement  for  the   de- 
ficiency  in   the   land. 

3.  Mlatake — Compenaatlon — Metltod  of 
Reckonlnv.t — W  retaining  the  buildings,  fish- 
ery and  bridge  privileges,  the  value  of  these  is 
to  be  deducted  from  the  price,  $25,000;  and  the 
balance  of  that  sum  is  to  be  taken  as  the  value  of 
the  five  hundred  and  three  acres  of  the  land,  and 
from  which  a  pro  rata  abatement  is  to  be  made  for 
the    deficiency    of    thirty-two    and    one-half    acres. 

4.  Judicial  Sale — Conflrmntlon — Sabse- 
Quent  Rellef.t — Though  it  is  true  that  in  Vir- 
ginia it  would  seem  to  be  the  general  rule  that 
objections  by  purchasers  to  judicial  sales  for  de- 
fect of  title  must  be  made  before  the  sale  is  con- 
firmed by  the  court,  and  that  objections  after- 
wards come  tQo  late,  yet  the^  rule  does  not  apply 

to  the  equity  of  a  purchaser  arising  from 
099  after    discovered     'mistake,    fraud,    or    other 

like  matter.  And  ther.-  fiaving  been  a  mu- 
tual mistake  as  to  the  quantity  of  land  in  the 
tract,  W  is  not  precluded  by  the  confirmation  of 
the  sale   from  obtaining   relief. 

This  case  was  heard  at  Richmond,  but 
was  decided  a  Wytheville.  James  Hoy  insti- 
tuted his  suit  in  equity  in  Stafford  county, 
which  was  afterwards  removed  to  the  circuit 
court  of  Spottsylvania  county  against  J.  Hor- 
ace Lacy  and  others.  In  his  bill  he  stated,  that 
in  March,  1868,  he  had  recovered  a  judg- 
ment against  Lacy  for  $10,000,  with  interest 
at  seven  per  cent,  per  annum,  from  the  20th  of 
January,  1866.  That  Lacy  owned  land  which 
he  had  conveyed  by  deeds  of  trust;  one  dated 
in  February,  1861,  to  William  A.  Little,  con- 
veying a  tract  called  Chatham,  in  Stafford 
county,  to  secure  a  debt  of  $10,000  to  Robert 
Carter,  and  another  dated  the  28th  of  May, 
1867,  to  John  L.  Marye,  Jr.,  and  William  A. 
Little,  conveying  Chatham,  and  other  lands 
lying  in  other  parts  of  the  country,  to  se- 
cure certain  debts  therein  mentioned.  And 
making  Lacy,  the  trustees,  and  the  benefi- 
ciaries in  the  deeds,  parties,  he  prayed  that  the 


plus,  the  mutual  and  innocent  mistake  of  the  parties 
not  authorizing  a  court  of  equity  to  make  for  them, 
as  this  would  be  doing,  a  new  contract,  such  as  the 
court  might  think  it  probable,  tDey  would  have  made, 
*«ad  they  known  the  true  quantity  of  the  land,  when 
the  contract  was  made  by  them." 

tMlatake — C  ompenaatlo  n — Metltod  of 
ReckonlnflT. — The  rule  adopted  by  the  principal 
case  for  reckoning  compensation  for  a  deficiency  in 
the  number  of  acres  is  based  on  tlie  exceptional  cir- 
cumstances of  the  case,  the  general  rule  being  that  no 
deduction  on  account  of  buildings,  etc.,  is  made  from 
the  gross  sum  before  the  averwi^e  value  per  acre  is 
taken.  Yost  v.  Mallicote,  77  Va.  610;  Sergeant  v. 
Linkous,  83  Va.   664;    Camp  v.   Norfleet,  83  Va.  380. 

} Judicial  Sale — Conflrmatlon — Sabaeqaent 
Relief. — In  Insurance  Co.  v.  Cottrell,  85  Va.  857, 
the  court  citing  the  principal  case  and  Talley  v.  Starke, 
6  Gratt.  339,  says  that  "for  fraud,  misrepresentation, 
or  injurious  mistake,  a  sale  whether  confirmed  or  not 
will  be  set  aside  and  the  property  again  sent  into  the 
market.*'  See  also,  Berlin  v.  Melhorn,  75  Va.  639; 
Thomas  v.  Davidson,  76  Va.  338;  Hyman,  Moses  &  Co. 
V.  Smith,  13  W.  Va.  77 Z.  In  Long  v.  Weller,  29  Gratt. 
353,  it  was  held  that  where  the  mistake  was  not  mutual, 
but,  if  a  mistake  at  all,  was  a  mistake  due  to  the  neg- 
ligence   of    the    purcha5ers    there    could    be    no    relief. 
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said  property  might  be  sold,  and  the  proceeds 
of  sale  applied  to  the  satisfaction  of  the  par- 
ties, including  himself,  according  to  their  re- 
spective priorities. 

A  decree  seem  to  have  been  made  in  the 
cause  appointing  the  trustees,  Marye  and  Lit- 
tle, commissioners  to  sell  the  property, 
under  which  they  sold  a  part  of  the  Chat- 
ham tract  of  land  estimated  at  one  hundred 
and  thirty-five  acres.  This  decree  is  not  in  the 
record;  but  by  a  decree  made  on  the  22d  of 
May,  1871,  the  report  of  the  sale  was  con- 
firmed; and  the  said  trustees  were  directed  to 
proceed  to  sell  in  like  manner  the  balance  of 
the  real  estate  in  the  state  of  Virginia,  either 
in  the  whole,  or  in  separate  parcels;  ef- 

700  fecting  ♦said  sales  throvfgh  the  agency 
of  efficent  land  agents,&c. 

By  an  agreement  dated  the  26th  of  De- 
cember, 1871,  the  trustees,  Marye  and  Lit- 
tle, sold  to  Oliver  Watson,  of  Williamsport, 
Pennsylvania,  the  Chatham  estate,  which  is 
discribed  in  the  agreement  as  consisting  of  two 
parcels,  one  of  which  the  buildings  were  lo- 
cated, as  containing  four  hundred  and  fifty- 
nine  acres,  and  the  other  near  to  it  being 
woodland,  and  containing  forty- four  acres, 
and  containing  in  both  the  said  tracts  five  hun- 
dred and  three  acres,  together  with  the  fisher- 
ies, shores  and  landings  connected  with  said 
farm;  and  the  right  and  privilege  of  crossmg 
the  public  bridge  adjoining  said  farm,  free 
of  toll,  for  the  family,  servants,  teams,  &c. 
For  which  said  Watson  agreed  to  pay  said 
parties  of  the  first  part,  $25,000. 

The  modes  and  times  of  payment  are  set 
out,  viz:  $500  cash;  $8,500  in  certain  bonds, 
on  the  1st  of  February,  1872;  $3,500  on  the 
10th  of  May,  1872;  and  the  balance  in  an- 
nual payments  extending  to  February,  1875; 
with  interest  on  the  last  three  payments,  from 
the  15th  of  January,  1872.  A  deed  to  be  made 
to  him  on  his  making  the  payment  of  May, 
1872,  and  the  three  remaining  payments  to  be 
secured  by  bond  and  mortgage  or  deed  of 
trust.  The  metes  and  bounds  of  the  two 
parcels  of  land  are  set  out  in  the  agreement. 

This  sale  was  reported  to  the  court  by 
the  trustees  and  commissioners,  Marye  and 
Little;  and  by  a  decree  made  on  the  16th  of 
Januarv,  1872,  the  sale  was  confirmed,  and 
the  said  trustees  were  directed  to  convey 
the  property  to  Watson  on  his  complying 
with  the  terms  of  the  sale.  This  Watson 
seems  to  have  done  promptly,  and  was  put 
into  possession  of  the  property;  but  a  diffi- 
culty having  arisen  as  to  the  quantity  of 
land  in  the  tracts  sold  to  him,  he  does 

701  not  seem  to  *have  applied  for  the  con- 
veyance; though  he  continued  to  pay 

the  purchase  money,  as  it  fell  due,  up  to 
and  inclusive  of  that  due  in  February,  1874. 
In  September,  1874,  Watson  filed  his  peti- 
tion in  the  cause,  stating  his  purchase  as  be- 
ing for  five  hundred  and  three  acres  of  land; 
that  he  had  made  all  the  payments  as  they 
fell  due;  that  upon  a  survey  made  by  the 
commissioners  it  appears  that  there  is  a 
deficiency  of  thirty-four  and  half  acres  in  the 
tract;  and  being  willing  to  take  thit  survey 
as  correct,  he  prays  the  court  to  direct  the 
commissioners  in  tiie  settlement  with  him  of 


his  last  payment,  to  be  made  in  February, 
1875,  to  allow  him  a  pro  rata  abatement  for 
said  deficiency  in  the  number  of  acres  con- 
tained in  the  Chatham  tract,  to  be  ascer- 
tained by  multiplying  the  number  of  said 
acres  deficient  by  the  price  per  acre  which 
he  agreed  to  pay  for  the  said  five  hundred 
and  three  acres,  and  all  the  interest  on  that 
amount  already  paid  by  him,  from  January 
15th,  1872,  to  January  1st,  1874,  together 
with  legal  interest  on  said  payment  of  inter- 
est by  mistake,  from  the  date  of  their  re- 
spective payments. 

The  trustees,  Little  and  Marye,  filed  their 
answer  to  the  petition.  They  admitted  that 
Watson  had  complied  with  the  contract  as 
to  making  the  payments  required  by  the 
same  so  far  as  they  had  matured;  and  that 
there  was  the  deficiency  of  thirty-four  and 
a  half  acres,  as  ascertained  by  the  survey 
made,  which  they  believed  to  be  correct 
But  they  denied  that  Watson  was  entitled  to 
the  abatement  which  he  claimed  to  be  made 
in  the  balance  of  the  purchase  money  due 
by  him,  for  the  reasons  they  proceed  to  set 
out.  At  the  time  they  made  the  sale  they 
believed  and  had  reason  to  believe  that  the 
house  tract  contained  four  hundred  and  fif- 
ty-nine acres,  from  an  examination  of 
702  plats  and  *previous  surveys.  But  the 
contract  made  by  them  with  Watson 
wa-s  not  a  contract  to  sell  so  many  acres  of 
land  at  a  stipulated  price  per  acre.  On  the 
contrary,  it  was  a  sale  to  him  of  the  real 
property  known  as  the  "Chatham  farm,'' 
comprised  within  certain  defined  and  ex- 
pressed boundaries,  at  a  lumping  price  of 
so  many  dollars.  And  they  insist  that  from 
the  expensive  improvements  upon  the  prop- 
erty, the  fisheries  attached  to  it,  and  the 
uses  of  the  bridge,  all  of  which  the  pur- 
chaser acquired  and  held,  thirty-four  and 
one-half  acres  of  land  was  not  such  a  fail- 
ure of  consideration  as  called  for  an  abate- 
ment in  the  lumping  price  contracted  for 
the  property. 

The  trustees  further  insisted,  that  if  the 
purchaser  was  entitled  to  any  abatement  be- 
cause of  the  deficiency  in  the  estimated 
area,  he  certainly  was  not  entitled  to  any 
such  measure  of  abatement  as  he  claimed. 
They  insisted  that  a  fair  value  of  the  dwel- 
ling house  and  buildings,  fishery  and  bridie 
privileges,  should  be  ascertained  and  de- 
ducted from  the  lumping  price  of  the  prop- 
erty, .and  the  remainder  would  represent 
the  sum  to  be  taken  as  the  value  of  the  land 
bought. 

On  the  4th  of  December  1874,  the  court 
directed  a  commissioner  to  enquire  and  re- 
port all  facts  and  circumstances  tending  to 
show  whether  the  alleged  deficiency  in  the 
nrmber  of  acres  in  the  said  tract  of  land  in- 
fluenced the  price  agreed  to  be  paid  for  it 
by  Watson,  and  to  what  extent,  if  any,  antl 
upon  what  basis  compensation,  if  any.  fcr 
such  deficiency  should  be  made. 

In  April  1875,  the  commissioner  returned 
his  report,  and  with  it  a  number  of  exhibits, 
depositions  and  affidavits.  Upon  t^c  ques- 
tion of  the  basis  of  compensation,  if  any,  fcr 
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the  deficiency,  he  says  he  has  been 
708  *unable  to  arrive  at  any  conclusion 
satisfactory  to  himself,  and  submits  it 
to  the  court  for  its  instructions. 

Whether  the  contract  in  this  case  was  a 
contract  in  which  the  quantity  of  land  en- 
tered into  the  consideration  of  the  price 
paid  for  it,  or  whether  it  was  a  contract  of 
hazard,  is  a  simple  question  of  fact  upon 
the  evidence,  and  the  view  which  this  court 
took  of  that  evidence,  will  be  seen  from  the 
opinion  of  Judge  Burks. 

The  case  came  on  to  be  heard  upon  the  pe- 
tition on  the  8th  of  May  1875,  when  the 
court  held  that  Watson  was  not  entitled  to 
any  abatement  out  of  the  purchase  money 
contracted  to  be  paid  by  him  to  the  com- 
missioners for  the  Chatham  estate  by  rea- 
son of  the  deficiency  in  the  number  of  acres 
in  said  estate,  and  that  he  was  concluded  by 
the  confirmation  of  his  said  purchase  from 
the  commissioners  of  the  court,  by  the  de- 
cree theretofore  rendered  in  the  cause  con- 
firming the  purchase,  from  asserting  any 
claim  for  an  abatement  of  said  purchase 
money;  and  the  petition  was  dismissed  with 
costs.  And  thereupon  Watson  applied  to 
this  court  for  an  appeal;  which  was  allowed. 

Braxton  &  Wallace,  for  the  appellant. 
William  A.  Little  and  Marye  &  Fitshugh, 
for  the  appellees. 

Burks,  J.  The  most  important  question 
arising  in  this  case  meets  us  at  the  thres- 
hold of  our  inquiry — whether  the  appellant, 
when  he  entered  into  the  contract  for  the 
purchase  of  the  landed  estate  called  "Chat- 
ham," intentionally  took  upon  himself  the 
risk  of  the  deficiency  of  thirty-four  and  one- 
half  acres  afterwards  ascertained,  and 
704  on  all  sides  admitted  to  *exist  in  the  es- 
timated quantity  of  the  land  purchased 
by  him.  If  he  assumed  such  risk,  he  must 
abide  the  consequences  of  his  engagement.  If 
he  did  not,  then,  according  to  the  decisions  of 
this  court  oft  repeated  and  too  numerous  for 
citation,  he  is  entitled  to  compensation  for 
the  loss  arising  from  the  deficiency. 

Whether  the  contract  of  sale  was  one  of 
hazard  as  to  quantity— in  other  words,  whether 
it  was  a  contract  for  the  sale  of  a  certain 
tract  of  land,  whatever  number  of  acres  it 
might  contain,  or  of  a  specific  quantity— de- 
pends upon  the  intention  of  the  contractmg 
parties,  to  be  gathered  from  the  terms  of 
the  contract  and  all  the  facts  and  circum- 
stances connected  with  it. 

While  contracts  of  hazard  in  such  cases 
are  not  invalid,  courts  of  equity  do  not  re- 
gard them  with  favor.  The  presumption  is 
against  them;  and  while  such  presumption 
may  be  repelled,  it  can  only  be  effectually 
so  done  by  clear  and  cogent  proof.  Jolliffe 
V.  Hite,  1  Call.  301,  308;  Hundley  v.  Lyons,  5 
Munf.  342;  Nelson  v.  Carrington  and  others, 
4  Munf.  332,  340;  Keyton's  adm'rs  v.  Braw- 
fords,  5  Leigh  39 ;  Russell  v.  Keeran,  8  Leigh 
9;  Blessing's  adm'rs  v.  Beatty,  1  Rob.  Rep. 
287.  303;  Caldwell  v.  Craig,  21  Gratt.  136; 
Triplett  v.  Allen,  26  Gratt.  721. 

''Contracts  of  hazard,  such  as  these  we  are 


now  considering,"  says  Judge  Tucker  in  Key- 
tons  V.  Brawfords,  supra,  "have  never  been 
discountenanced  by  our  law.  Where  they 
are  clearly  established  they  are  valid,  and  will 
be  respected  and  enforced,  if  fair  and 
reasonable.  But,  though  such  a  contract 
of  hazard  is  valid,  it  is  not  to  be  readily  pre- 
sumed, unless  it  is  clearly  sustained  by  the 
facts.  The  courts  will  not  favor  such  a 
construction;  but  they  will  rather  take  it 
that  a  contract  is  by  the  acre,  whenever  it 
does  not  clearly  appear  that  the  land  was 
sold  by  the  tract,  and  not  by  the  acre." 

705  *And  where  the  parties  contract  for 
the  payment  of  a  gross  sum  for  a  tract 

or  parcel  of  land,  upon  an  estimate  of  a 
given  quantity,  the  presumption  is  that  the 
quantity  influences  the  pr^ce  to  be  paid,  and 
that  the  agreement  is  not  one  of  hazard. 
Blessing's  adm'rs  v.  Beatty,  supra. 

After  a  careful  examination  of  the  evidence 
in  this  case,  I  have  come  to  the  conclusion 
that  the  contract  between  the  appellant  and 
the  commissioners  of  the  court  was  of  the 
character  just  described.  The  land  pur- 
chased was  in  two  parcels  contiguous  or 
nearly  so,  the  one  estimated  as  containing 
four  hundred  and  fifty-nine  acres,  and  the 
other  forty-four  acres,  together  five  hun- 
dred and  three  acres.  For  these  two  par- 
cels he  contracted  to  pay  the  gross  sum  of 
$25,000,  part  in  cash  and  stocks,  and  the  re- . 
sidue  in  deferred  installments,  |he  last  three 
bearing  interest  from  the  day  he  was  to  get 
possession  of  the  land. 

He  was  a  resident  of  Williamsport,  Penn- 
sylvania, but,  it  seems,  owned  a  tract  of  land 
in  Virginia  near  the  Chatham  estate.  He  was 
on  a  visit  to  his  Virginia  farm  when  he  heard 
that  "Chatham"  was  in  the  hands  of  land 
agents  in  Fredericksburg  for  sale.  The  com- 
missioners were  empowered  by  the  decree  un- 
der which  they  acted  to  make  sale  through 
land  agents  subject  to  ratification  by  the 
court.  Contemplating  a  purchase,  and  with 
a  view  to  information  concerning  the  land, 
he  applied  to  the  agents,  who  furnished  him 
with  a  rough  map  or  diagram  of  the  land. 
This  map  gave  the  boundaries  of  the  two 
parcels,  and  the  quantity  in  each  parcel  was 
noted  on  it — one  parcel  was  put  down  as  con- 
taining four  hundred  and  fifty-nine  acres, 
and  the  other  forty-four  acres.  And  the  two 
quantities  were  added  together,  making  five 
hundred  and   three   acres.     The   figures 

706  "458"    seem    to    *have    been    first    set 
down   as   the    quantity   of   the   former 

parcel.  They  were  partially  erased  yet  re- 
mained visible,  and  the  figures  "459"  sub- 
stituted. The  map  on  its  face  purported  to 
be  drawn  from  "recent  surveys."  Accom- 
panied by  Lacy  (the  owner  of  the  land)  and 
by  one  of  the  agents,  he  went  upon  the 
larger  parcel  and  made  what  must  have  been 
a  very  imperfect  examination  of  it:  for,  it 
seems,  he  did  not  remain  on  it  longer  than 
three  hours.  The  information  he  obtained 
concerning  it  was  chiefly  from  the  map,  the 
agent  and  Lacy.  He  could  not  have  derived 
much  from  inspection;  for  it  was  proved 
that  his  eye-sight  was  so  defective  that  "he 
could  scarcely  recognize  an  acquaintance 
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across  the  room"  nor  "one  of  his  children  at 
the  distance  of  ten  feet."  He  says,  that 
Lacy  gave  him  an  estimate  of  the  quantity 
in  each  of  the  fields  in  this  parcel,  which  he 
noted  in  a  memorandum  preserved  and  made 
a  part  of  the  record,  making  the  aggregate 
quantity  precisely  four  hundred  and  fifty- 
nine  acres.  Lacy  states,  that  he  informed 
him  that  he  did  not  know  what  quantity  the 
tract  contained,  and  that  the  land  would  be 
sold  by  the  tract  and  not  by  the  acre.  It 
seems,  however,  that  the  appellant  relied 
for  the  quantity  chiefly  upon  the  map  and 
upon  what,  Ire  says,  was  told  him  by  the 
agents  and  the  commissioners.  He  cannot 
be  blamed  for  this :  for  Lacy  had  ilo  author- 
ity to  make,  direct,  or  control  the  sale.  The 
commissioners,  only,  and  the  agents  em- 
ployed by  them  had  that  power. 

With  the  information  thus  obtained,  he  ad- 
dressed a  letter  to  the  agents,  inquiring 
whether  they  would  take  $25,000  (payable  as 
hereinbefore  indicated)  "for  the  Chatham 
farm  in  Stafford  county,  containing  five 
hundred  acres,  with  fisheries,  bridge  privi- 
leges and  all  other  rights  pertaining 
707  thereto."  To  this  letter  the  *agents 
in  a  few  days  replied,  accepting  the 
offer.  Thereupon  a  contract  of  sale  was 
drawn  up  by  the  appellant,  at  Williamsport, 
Pa.,  signed  by  him  and  forwarded  to  the 
agents  to  be  executed  by  them.  It  was 
accordingly  so  executed,  and  a  copy  fur- 
nished to  the  appellant.  In  this  contract 
the  land  is  described  according  to  the  map 
which  had  been  furnished,  as  well  in  respect 
of  boundaries  as  quantity.  The  larger  par- 
cel is  described  as  "Chatham  farm  contain- 
ing four  hundred  and  fifty-nine  acres"  and 
the  other  parcel,  (as  on  the  map),  the  "wood 
lot,  containing  forty-four  acres,  connected 
with  and  being  a  part  of  said  Chatham  farm, 
and  containing  in  both  the  said  tracts  or 
lots  of  land  five  hundred  and  three  acres,  to- 
gether with  the  fisheries,"  &c.  About  three 
weeks  thereafter,  the  commissioners  made 
a  report  of  the  sale  to  the  court,  filing 
the  contract  therewith.  In  this  report  they 
describe  the  land  sold  as  "the  balance  of 
the  Chatham  farm,"  (a  part  had  been  pre- 
viously sold  to  another  purchaser)  "viz:  five 
hundred  and  three  acres,  for  the  sum  of  $25,- 
000;"  and  then  set  out  the  terms  of  the  sale. 
There  were  no  exceptions  to  the  report  and 
it  was  at  once  confirmed:  the  decree  of  con- 
firmation reciting  the  sale  in  these  words: 
"The  sale  of  'Chatham,'  situated  in  the 
county  of  Stafford,  containing  five  hundred 
and  three  acres,  with  the  fisheries,  &c.,  for 
the  sum  of  $25,000.  upon  the  terms,"  &c.,  re- 
citing the  terms  as  contained  in  the  con- 
tract. The  decree  further  directed  a  con- 
veyance to  the  appellant  "upon  his  comply- 
ing with  the  said  terms  of  sale." 

Thus  it  will  be  seen  that  from  the  very 
commencement  to  the  conclusion  of  the  nego- 
tiations, and  down  to  and  inclusive  of  the  re- 
port of  the  sale  and  decree  of  confirmation, 
both  of  the  contracting  parties  had  treated  the 
Chatham  farm  as  containing  five  hun- 
706  dred  *and  three  acres.  That  it  was 
estimated  by  both   parties   as   of  that 


quantity,  and  bought  and  sold  as  and  for 
that  quantity,  can  scarcely  admit  of  a  rea- 
sonable doubt. 

Soon  after  the  sale  was  confirmed,  within 
a  few  weeks,  and  after  the  appellant  had 
made  his  first  payment  for  the  land,  wishing 
to  have  an  accurate  survey  preparatory  to 
the  deed  to  which  he  would  be  entitled  on 
making  his  second  payment,  soon  to  become 
due — a  survey  obviously  being  proper,  be- 
cause the  rough  diagram  which  had  been 
furnished  contained  the  boundaries  of  the 
land,  but  no  courses  nor  distances — he  pro- 
cured a  survey  to  be  made  by  a  friend  in 
Pennsylvania,  by  which  it  was .  discovered 
that  there  was  a  large  deficiency  in  the 
quantity.  He  at  once  made  this  known  to 
the  commissioners;  and  they,  therefore,  at 
their  own  expense,  caused  another  suncy  to 
be  made,  which  showed  a  deficiency  of  thirty- 
four  and  one-half  acres.  This  last  survey 
not  being,  it  seems,  satisfactory,  the  com- 
missioners, after  long  delay  and  after  nradi 
importunity  by  the  appellant,  had  still  an- 
other survey  made  by  a  different  surveyor, 
which  was  found  to  correspond  with  the  last, 
showing  the  same  deficiency,  and  which  iras 
accepted  by  all  parties  as  correct.  In  the 
meantime  the  commissioners,  after  discovery 
of  the  deficiency,  had  several  times  by  letter? 
promised  the  appellant  that  there  should  be 
some  adjustment.  One  of  them,  writing  2fiih 
June  1873,  after  referring  to  his  inefFcctmJ 
efforts  to  get  the  surveyor  to  review  his  fi^ 
notes,  closes  his  letter  by  saying:  "So  soon 
as  Col.  B.  reports  the  results  of  this  rcntv, 
I  will  unite  with  the  other  commissioner  w 
making  a  fair  adjustment  of  the  matter.' 
Again,  on  the  25th  May  1874,  they  both 
write  thus:  "When  Col.  B.  reports  the  re- 
sults of  his  re-survey  and  some  definite 
709  *result  is  reached  as  to  the  extent  of 
deficiency,  we  will  co-operate  in  bring- 
ing the  matter  to  the  attention  of  the  court, « 
order  that  the  matter  may  be  fairly  and  legaBy 
adjusted.  As  previously  stated,  it  is  not  onr 
function  as  commissioners  to  make  the  ad- 
justment; but  we  will  aid  in  having  it  dom 
by  the  court." 

These  letters  are  a  virtual  admission  by  the 
commissioners  that  there  had  been  an  error, 
a  mutual  mistake,  in  the  estimate  of  the 
quantity  of  land  sold,  and  that  the  appdhrt 
was  entitled  to  a  "fair  adjustment"  of  his 
claim  to  compensation  for  the  deficiency. 

The  evidence  not  only  shows  that  the  coo- 
tract  was  for  the  purchase  of  a  specific 
quantity  of  land  at  a  gross  sum,  but  that  the 
quantity  must  have  influenced  the  price 
agreed  to  be  paid.  The  detached  parcel  of 
forty-four  acres  appears  to  have  been  con- 
sidered by  both  parties  as  of  little  value.  The 
other  tract  was  valuable,  not  only  on  accomrt 
of  the  costly  buildings  upon  it  and  the  Tts^ 
and  privileges  appurtenant  to  it,  but  also  by 
reason  of  the  intrinsic  worth  of  the  land 
itself,  the  greater  portion  of  which  is  rtfrt- 
sented  by  witnesses  as  worth  from  $50  to  $100 
per  acre,  the  other  portion  being  esteemed  by 
them  as  of  comparatively  little  valne.  It 
does  not  appear  distinctly  in  which  porti<w 
the  deficiency  existed;  although  the  appe^ 
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lant,  in  one  of  his  sworn  statements  read  in  !  after  it  was  made.     The  mistake  was  dis- 
evidence,  says  it  was  in  the  "tillable"  por-  i  covered    by   the    appellant    soon    thereafter" 


tion.  The  respective  portions  were  not 
separately  valued  in  the  sale  and  purchase; 
and  the  just  inference  from  the  whole  proof 
is,  that  so  great  a  difference  as  thirty-four 
and  one-half  acres  between  the  estimated 
and  actual  quantity  in  the  tract,  if  known  at 
the  time  of  sale,  would  have  materially  af- 
fected the  price,  if  indeed  it  would  not  have 
defeated  the  sale  altogether.  In  his  testi- 
mony the  appellant  says,  that  ha'd  he 
710  doubted  the  *accuracy  of  the  quantity 
represented,  he  certainly  would  not 
have  made  the  purchase  at  the  price  agreed 
upon,  nor  would  he  have  purchased  it  had 
he  known  it  would  have  fallen  short  as 
much  in  quantity  as  it  did. 

I  am  of  opinion  that,  under  this  state  of 
facts,  the  appellant  was  entitled  to  compen- 
sation for  the  deficiency  in  the  estimated 
quantity.  But  it  is  contended  by  the  counsel 
for  the  appellees,  that  the  sale  having  been 
confirmed  by  the  court  without  objection  or 
exception  by  the  appellant,  he  was  thereby 
precluded  from  asserting  his  claim  after- 
wards; and  such  seems,  from  the  decree,  to 
have  been  the  opinion  of  the  learned  judge 
in  the  court  below.  I  cannot  agree  to  this. 
It  is  true  that  in  Virginia  the  general  rule 
would  seem  to  be,  that  objections  by  purchas- 
ers to  judicial  sales  for  defect  of  title  must  be 
made  before  the  sale  is  confirmed  by  the 
court,  and  that  such  objections  afterwards 
made  come  too  late.  Threlkelds  v.  Campbell, 
2  Gratt.  198;  Young's  adm'r  &  others  v. 
McClung  &  others,  9  Gratt.  336,  358;  Daniel 
6r  others  v.  Leitch,  13  Gratt.  195,  212,  213. 

The  English  rule  is  different.  The  reason 
of  the  difference  would  seem  to  be,  that  in 
England  the  courts  undertake  to  sell  a  good 
title,  while  in  Virginia  they  sell  such  title 
only  as  the  parties  to  the  suit  have.  Hence, 
in  such  sales  here  the  rule  of  caveat  emptor 
applies.  But  even  here  the  rule  is  subject  to 
exceptions.  "There  are  certainly  some  de- 
fects," says  Judge  Moncure,  in  Daniel  & 
others  v.  Leitch,  supra,  "to  which  objection 
may  be  made  by  a  purchaser  even  after  con- 
firmation, here  as  well  as  in  England — 
such,  for  example,  as  a  defect  arising  from 
a  want  of  jurisdiction,  or  want  of  parties, 
which  would  prevent  a  purchaser  from  get- 
ting the  title  intended  to  be  sold  and  con- 
veyed to  him." 
711  *But  I  apprehend  the  rule  has  no  ap- 
plication to  the  equity  of  a  purchaser 
arising  from  after  discovered  mistake,  fraud, 
or  other  like  matter.  Courts  of  equity  are 
always  ready  to  relieve  innocent  injured 
parties  in  such  cases,  unless  by  reason  of 
acquiescence,  laches,  or  other  special  circum- 
stances, relief  would  be  inequitable.  There 
ire  no  such  circumstances  precluding  re- 
lief in  this  case.  In  all  cases  like  the  one 
n  judgment,  equitable  jurisdiction  is  based 
Dn  the  mutual  mistake  of  the  contracting 
parties,  or  the  mistake  of  one  of  them  in- 
iuced  by  the  culpable  negligence  of  the 
jther.  No  fraud  is  imputed  here.  It  is  a 
:ase  of  mutual  mistake.  The  sale  was  re- 
)orted  and  confirmed  within  three  weeks 
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and  promptly  made  known,  and  no  act  was 
done  or  omitted  by  him  which  can  be  con- 
strued into  acquiescence,  waiver,  or  laches  on 
his  part.  On  the  contrary,  the  commission- 
ers in  their  answer  to  appellant's  petition  for 
relief  in  the  court  below,  say,  that  the  appel- 
lant "prior  to  the  period  when  the  deed  was 
to  be  made  and  continuously  since,  has  raised 
the  issue  as  to  the  quantity  of  land  he  was 
entitled  to  claim  under  said  contract." 

The  mistake  can  be  rectified  and  compen- 
sation made  to  the  appellant  by  allowing  for 
the  ascertained  deficiency  a  proper  abate- 
ment of  the  balance  of  purchase  money 
still  owing  by  him;  and  thus,  while  doing 
justice  to  him,  no  harm  will  be  done  to  others. 
It  would  be  singular  indeed  if  this  could  not 
be  done  by  a  court  of  equity  which  by  its 
agents  is  a  party  to  a  mistake  it  is  called 
upon  to  relieve  against.  In  England,  it 
would  seem,  compensation  would  be  allowed 
the  purchaser  under  such  circumstances  after 
confirmation  of  the  sale.     2  Dan.  Ch.   Prac 

(ed.  1871),  1282,  1283.  Jones  v.  Tatum, 
712    19  Gratt.  720,  was  a  case  *of  a  judicial 

sale  which  had  been  reported  and  con- 
firmed. After  confirmation,  the  purchaser 
having  made  default  in  the  payment  of  the 
last  installment  of  purchase  money,  a  rule 
was  made  against  him  to  show  cause  why  the 
lancl  should  not  be  resold  to  satisfy  the  bal- 
ance of  purchase  money  remaining  unpaid. 
He  answered  the  rule  by  affidavit,  alleging 
defect  in  the  title  to  the  land,  and  also  that 
there  was  a  deficiency  of  one  acre  in  the  tract 
of  ninety  acres  sold  to  him,  and  claiming  an 
abatement  of  the  purchase  money  for  this 
deficiency.  Although  the  abatement  was  not 
allowed,  the  refusal  was  not  put  by  the  presi- 
dent, who  delivered  the  opinion  of  the  court, 
on  the  ground  that  the  purchaser  was  pre- 
cluded from  relief  by  the  confirmation  of  the 
sale,  although  that  objection  seems  to  have 
been  made  in  the  argument  at  the  bar,  but 
on  other  and  entirely  different  grounds;  to 
wit:  1st,  that  the  sale  was  in  gross;  and,  2d, 
that  if  it  were  otherwise,  the  alleged  defi- 
ciency was  not  proved.  The  opinion  seems 
to  proceed  upon  the  idea  that  if  the  pur- 
chaser had  been  otherwise  entitled  to  the 
abatement  claimed,  the  confirmation  of  the 
sale  would  not  have  been  an  impediment. 

Being  of  opinion,  for  the  reasons  stated, 
that  .the  appellant  was  entitled  to  a  proper 
abatement  of  the  balance  of  purchase  money 
owing  by  him  for  the  deficiency  of  thirty- 
four  and  one-half  acres  in  the  quantity  of 
land  bought  by  him,  and,  consequently,  that 
the  court  below  erred  in  dismissing  his 
petition,  it  only  remains  to  consider  what 
should  be  allowed  him  by  way  of  abatement. 
The  rule  of  compensation  or  abatement  is 
according  to  the  average  value  per  acre 
of  the  whole  tract,  unless  particular  cir- 
cumstances require  a  departure  from  that 
rule.      Blessing's    adm'rs   v.    Beatty,    1    Rob. 

Rep.  305;  Hoback  v.  Kilgores,  26 
718    *Gratt.  442;   Triplett  v.  Allen,  Id.  721; 

Nelson  v.   Matthews   &   others,  2  He£ 
&   Mun.    164,   178;   Nelson  v.    Carrington    & 
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others,  4  Munf.  332,  340;  Hundley  v.  Lyons, 
5  Munf.  342. 

There  are  particular  circumstances  in  this 
case,  as  there  were  in  Hoback  v.  Kilgores, 
supra,  requiring  such  departure  from  the 
general  rule. 

The  buildings,  bridge  privileges  and  fish- 
eries, are  valuable,  and  their  value  must 
have  entered  largely  into  the  price  agreed  to 
be  paid  for  the  entire  estate.  These  are  re- 
tained by  the  purchaser;  and  therefore  in 
fixing  the  amount  of  the  abatement  their 
relative  value  should  be  deducted  from  the 
contract  price  ($25,000)  for  the  whole  estate, 
and  from  the  sum  remaining  after  the  de- 
duction the  average  price  per  acre  of  the 
estimated  quantity  of  all  the  land  (five  hun- 
dred and  three  acres)  should  be  ascertained, 
and  the  thirty-four  and  one-half  acres  mul- 
tiplied by  such  price  per  acre  as  will  give 
the  correct  amount,  which  should  be  cred- 
ited on  the  principal  sum  still  owing  by  the 
appellant  as  of  the  date  from  which  it  bears 
interest.  I  am  for  reversing  the  decree  of 
the  court  below  and  remanding  the  cause 
for  further  proceedings. 

MoNCURE,  P.,  and  Christian  and  Stapl,es, 
J's.,  concurred  in  the  opinion  of  Burks,  J. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court, 
at  its  place  of  session  at  Richmond,  having 
been  fully  argued,  but  not  determined  at 
said  place  of  session,  this  day  came  here  the 
parties  by  their  counsel,  and  the  court  having 
maturely  considered  the  transcript  of  the 
record  of  the  decree  aforesaid,  and  the 
714  arguments  of  *counsel,  is  of  opinion, 
for  reasons  stated  in  writing  and  filed 
with  the  record,  that  the  appellant  is  en- 
titled to  compensation  for  the  deficiency, 
ascertained  to  be  thirty-four  and  one-half 
acres  in  the  quantity  of  land  in  the  "Chat- 
ham" farm,  purchased  by  him  from  the 
commissioners  of  the  said  circuit  court,  and 
that  such  compensation  should  be  allowed 
him  by  way  of  abatement  on  the  balance  of 
purchase  money  owing  by  him  for  said  farm 
under  his  contract  of  purchase  with  said 
commissioners. 

And  the  court  is  further  of  opinion,  that 
such  compensation  should  be  fixed  by  ascer- 
taining the  relative  value  of  the  buildings 
on  said  farm,  and  the  bridge-privileges  and 
fisheries  belonging  thereto,  and  deducting 
such  ascertained  relative  value  from  the  con- 
tract price  ($25,000)  for  the  whole  estate; 
and  from  the  sum  remaining  after  such  de- 
duction, the  average  price  per  acre  of  the 
estimated  quantity  of  all  the  land  (five  hun- 
dred and  three  acres)  should  be  ascertained, 
and  the  thirty-four  and  one-half  acres  (defi- 
ciency) multiplied  by  such  price  per  acre  will 
give  the  proper  amount  of  the  abatement; 
which  amount  should  be  credited  to  the 
appellant  on  the  principal  sum  of  the  pur- 
chase money  still  owing  by  him;  the  credit 
to  be  given  as  of  the  date  from  which  said 
principal  sum  bears  interest:  and  to  enable 
the  said  circuit  court  to  make  said  abate- 
ment according  to  the  principles  herein  de- 


clared, proper  inquiries  under  the  directions 
of  said  circuit  court  should  be  made  by  one 
of  its  commissioners. 

And  the  court  being  further  of  opinion  for 
the  reasons  hereinbefore  referred  to,  that 
the  decree  aforesaid  of  the  said  circuit  court 
is  wholly  erroneous:  It  is  therefore  decreed 
and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellant 
715  recover  *against  the  appellees  his  costs 
by  him  expended  in  the  prosecution  of 
his  appeal  aforesaid  here,  and  that  in  satis- 
faction of  this  decree  for  costs  he  be  allowed 
to  retain  the  amount  of  said  costs  and  re- 
ceive credit  therefor  on  the  balance  of  pur- 
chase money  owing  by  him  as  aforesaid. 
And  this  cause  is  remanded  to  the  circuit 
court  of  the  county  of  Spotsylvania,  for 
further  proceedings  to  be  had  therein  in 
conformity  with  the  opinion  and  directions 
herein  contained:  which  is  ordered  to  be 
certified  to  the  said  circuit  court. 

And  it  is  ordered  that  this  decree  be  en- 
tered on  the  order  book  here,  and  be  forth- 
with certified  to  the  clerk  of  the  court  at  the 
place  of  session  where  this  cause  is  pending 
as  aforesaid;  who  shall  enter  the  same  on 
his  order  book,  and  certify  it  to  the  clerk  of 
the  circuit  court  of  Spotsylvania  county. 

Decree  affirmed. 
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*Shipe,  Cloud  &  Co.  v.  Repass  ft  a]& 

July    Term,    1877,    Wythcvillc. 
Absent,    Anderson    and   Burks,    Js.* — 

1.  Vendor*H  Lien — Judsment  Credltifr'a 
liten — Priority.— Where  the  vendor's  lien  is  re- 
tained in  a  contract  for  the  sale  of  land,  thoogli 
the  contract  is  not  recorded,  the  vendor's  lien  has 
priority  to  that  of  the  judgment  creditors  of  the 
vendee. 

2.  HomeHtead  Kxemptlon — ^Fraaduleat  C«b- 
veyaneea.t — Where  a  srrantor  in  a  conveyance  of 
land  had  claimed  homestead  in  bonds  given  for  i 
part  of  the  purchase  money  by  the  grantee,  9Md 
the  conveyance  is  afterwards  set  aside  as  fraod- 
ulent  and  void  as  to  judgment  creditors  of  the 
grantor,  he  may  claim  homestead  as  against  tbe 
creditors,  in  the  land  or  the  proceeds  of  the  sale 
thereof  to  the  amount   of  said   bonds. 

8.  Judfrment  Creditor* — Rlffiits  Acqulred.t 
— Where    statute    enactments    do    not    interfere,   a 


•The  case  was  argued  before  the  election  of 
JuDGB  Burks. 

tHomeatead  Bxemptiom — F  raadulenC 
Conveyance. — The  view  taken  by  the  principal 
case  that  where  a  fraudulent  conveyance  of  property 
is  subsequently  annulled  at  the  suit  of  the  creditor, 
the  grantor  is  not  estopped  to  claim  his  right  to  home- 
stead  in  the  property  as  against  the  creditor,  is  af- 
firmed in  Hatcher  v.  Crews,  83  Va.  371 ;  Marshall  v. 
Sears,  79  Va.  49;  Boynton  v.  McNeals,  31  GratL 
456,  and  note.  See  also,  Wray  v.  Davenport.  79  V*. 
19;  Wilkinson  v.  Merrill,  87  Va-  513;  Calhoun  v. 
Williams,  32  Gratt.  18,  and  notff;  Barton's  Law  Pr. 
(2nd  Ed.)  816;  Barton's  Ch.  Pr.  (2nd  Ed.)  54S, 
963:     Mahoney  v.    James,   94   Va.    180. 

tRlarlitff  Acquired  by  Jadarment  Cred- 
itor*.— The  rule  laid  down  in  the  third  headnote 
limiting  the  rights  that  may  b^  acquired  by  jndgmcfit 
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judj^ent  creditor  can  acquire  no  better  right  to 
the  estate  of  a  debtor  than  the  debtor  himself  has 
when  the  judgment  is  recovered.  He  takes  it  sub- 
ject to  every  liability  under  which  the  debtor  held 
it,  and  subject  to  all  the  equities  which  exist  at  the 
time  in  favor  of  third  parties;  and  a  court  of 
chancery  will  limit  the  lien  of  the  judgment  to  the 
actual  interest  which  the  debtor  has  in  the  estate. 
See  Floyd,  trustee,  v.  Harding,  supra  401;  Borst 
V.  Nalle  &  als.,  supra  423. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Scott  county,  brought  by  Samuel 
Bevan  &  Co.  and  many  others,  as  judgment 
creditors  of  James  B.  Hurt,  to  set  aside  a  deed 
made  by  the  said  James  B.,  conveying  to  his 
son,  John  B.  Hurt,  a  tract  of  land  in  the 
county  of  Scott,  on  the  ground  that  it  was 
made  to  hinder,  delay  and  defraud  his 
717  creditors.  The  bill  ♦was  afterwards 
amended,  and  Jacob  Repass  and  N.  R. 
Oglesby  were  made  parties  defendants. 

Repass  answered,  and  also  filed  a  cross-bill, 
in  which  he  claimed  that  in  the  contract  of 
sale  of  the  land  by  himself  to  James  B.  Hurt, 
and  also  in  the  deed  he  executed  to  Hurt,  a 
vendor's  lien  for  the  purchase  money  was 
reserved;  and  that  he  had  recovered  a  judg- 
ment against  Hurt  on  account  of  that  pur- 
chase money,  for  $1,868,  with  interest,  which 
he  claimed  had  priority  to  the  claims  of  any 
other  of  the  judgment  creditors  of  Hurt. 

A  great  mass  of  testimony  was  taken  and 
filed  in  the  cause;  and  James  B.  Hurt  claimed 
a  homestead  exemption  in  the  two  bonds 
first  due,  given  by  John  B.  Hurt  for  the  pur- 
chase money  of  the  land.  The  cause  came 
on  to  be  heard  at  the  December  term  of  the 
court.  1874;  when  the  court  held  that  the 
deed  from  James  B.  Hurt  to  his  son,  John  B. 
Hurt,  was  executed  in  fraud  of  the  rights  of 
the  then  existing  creditors  of  said  James  B. 
Hurt,  and  was  therefore  void  as  to  them,  and 
that  Repass  was  entitled  to  his  vendor's  lien 
for  the  purchase  money  unpaid  in  preference 
to  the  other  judgment  creditors.  And  the 
cause  was  referred  to  a  commissioner  to 
report  upon  the  debts  of  the  different  judg- 
ment creditors  and  their  priorities.  In  Feb- 
ruary the  commissioner  made  his  report;  in 
which  he  divided  the  creditors  into  seven 
classes,  putting  Repass  alone  in  the  first 
class.  It  appears  from  the  report  that  all 
the  judgments,  which  amounted  to  thirty-two, 
except  that  of  Repass,  one  of  N.  R.  Ogleby 
for  $707.83  and  interest,  and  another  for  a 
small  amount  in  favor  of  James  F.  Scott, 
were  founded  on  debts  of  the  firm  of  Joseph 


creditors  is  followed  in  Snyder  v.  Martin,  17  W.  Va. 
276;  Pack  v.  Hansbarger,  17  W.  Va.  313;  Floyd  v. 
Harding,  28  Gratt.  401,  and  note. 

Sale  of  Ijand — Parol  Contractu — ^ESmforce- 
nieat. — The  principal  case  is  very  generally  cited  to 
sustain  the  position  taken  by  the  courts  in  regard  to 
the  enforcement  of  parol  contracts  for  the  sale  of 
land  followed  by  possession.  See  Floyd  v.  Harding, 
28  Gratt.  401,  and  note;  Burkholder  v.  Ludlam,  30 
Gratt.  255,  and  note;  Halscy  v.*  Peters,  79  Va.  66; 
Young  ▼.  Dcvries,  31  Gratt.  304,  and  note;  Snyder  v. 
Martin,  17  W.  Va.  276;  Pack  v.  Hansbarger,  17 
W.    Va.    313. 
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Hurt  &  Brother,  of  which  James  B.  Hurt  was 

a    member;    and    that    Joseph    Hurt,  who 

was      the      managing      partner,      had 

718  *waived  the  homestead  exemption  in  a 
number  of  cases,  but  without  any  au- 
thority from  James  B.  Hurt.  And  the  com- 
missioner was  of  opinion,  and  so  reported, 
that  this  waiver  would  not  apply  to  the 
individual  property  of  James  B.  Hurt.  The 
whole  amount  of  the  debts  reported  was,, 
of  principal,  $7,488.66,  and  of  interest  up  to 
March  1st,  1875,  $1,257.93— much  more  than 
the  value  of  the  property. 

A  number  of  the  creditors  excepted  to  the 
report  on  the  grounds,  1st.  That  the  commis- 
sioner reports  the  waiver  of  homestead  by 
Joseph  Hurt  &  Co.  in  the  note  referred  to 
in  the  report,  does  not  bind  James  B.  Hurt; 
And  2nd.  Because  the  report  gives  priority 
to  the  claim  of  Jacob  Repass. 

In  relation  to  the  claim  of  homestead  by 
James  B.  Hurt,  it  appears  that  the  deed 
from  James  B.  Hurt  to  his  son  John  B.  was 
made  on  the  I3th  of  January,  1872;  and  that 
the  consideration  named  was  $500  to  be 
paid  in  two  years  from  the  4th  of  Decem- 
ber, 1871,  with  twelve  per  cent,  interest; 
$500  in  four  years  from  that  date,  with  same 
interest;  and 'further  annual  payments  of 
$500  and  interest,  in  five,  six,  and  seven 
years,  and  $1,500  in  eight  years,  with  same 
interest.  And  on  the  13th  of  May,  1872, 
James  B.  Hurt  executed  a  deed  of  home- 
stead by  which,  among  other  property  men- 
tioned, he  made  the  first  two  of  the  bonds 
of  his  son  John  B.  given  for  the  land,  a 
part  of  his  homestead  exemption. 

The  cause  came  on  to  be  heard  at  the 
March  term  of  the  court  for  1875,  when  the 
court  overruled  the  exceptions  to  the  com- 
missioner's report.  And  on  the  3d  of  April, 
1875,  the  cause  came  on  again  to  be  heard, 
when  the  court  held  that  the  deed  from  James 
B.  Hurt  to  John  B.  Hurt,  having  been  set 
aside,  though  for  fraud  of  the  parties 

719  thereto  upon  the  creditors  of  *said 
James  B.,  his  right  to  claim  and  con- 
vey a  homestead  therein  to  the  extent  of 
$1,000,  was  thereby  revived,  and  had  pri- 
ority over  all  the  judgments  mentioned 
in  the  proceedings,  except  the  judgment 
in  favor  of  Jacob  Repass  and  that  of  Ogleby, 
in  which  he  had  waived  his  right  of  exemp- 
tion; and  that  the  land  in  said  deed  em- 
braced was  subject  to  sale  for  the  satisfac- 
tion of  the  several  debts  reported  by  the 
commissioner,  in  the  order  mentioned  in  his 
report,  subject  to  the  right  of  said  Hurt  to 
have  for  so  much  of  his  homestead,  payment 
of  $1,000,  out  of  any  residue  of  the  proceeds 
of  sale  of  the  said  land  that  might  be  left 
after  satisfying  the  judgments  of  Repass 
and  Oglesby,  together  with  the  costs  of  suit 
and  sale  so  far  as  they  are  concerned.  And 
commissioners  were  appointed  to  sell  the 
land  upon,  &c.  And  thereupon  Shipe,  Cloud 
&  Co.,  judgment  creditors  of  James  B.  Hurt, 
applied  to  a  judge  of  this  court  for  an  appeal 
from  the  decree;  which  was  allowed.  The 
facts  in  relation  to  the  claim  of  Repass  are 
stated  in  the  opinion  of  Judge  Christian;^ 
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720,  781,  7S2,  728 


The  case  was  argued  by  Terry  &  Pierce, 
Holhrook  &  English,  Blair  &  Crockett,  and 
Kent,  for  the  appellants,  and  by  Gilmore  and 
Boiling,  for  the  appellee.  Repass. 

Christian,  J.  The  original  bill  in  this  case 
Tvas  filed  by  the  judgment  creditors  of 
James  B.  Hurt,  for  the  purpose  of  vacating 
an  alleged  fraudulent  deed  by  which  he 
conveyed  a  certain  tract  of  land  to  his  son 
John  B.  Hurt.  The  evidence  conclusively 
proved  that  the  said  deed  was  fraudulent. 
It  was  so  declared  by  the  circuit  court,  and 
from  its  decree,  in  that  respect,  there  is  no 
appeal.  iSo  that  much  of  the  voluminous 
evidence  in  this  record  need  not  be  con- 
sidered by  this  court. 

720  *The  main  controversy  we  have  to 
determine  arises  between  the  judgment 

creditors  of  Jas.  B.  Hurt,  and  the  appellee. 
Repass,  and  is  a  question  of  priority  of  liens 
between  them,  upon  the  land  directed  to  be 
sold  by  the  decree  of  the  circuit  court; 
Repass  claiming  a  vendor's  lien  as  superior 
to  the  liens  acquired  by  the  judgment  cred- 
itors. This  land  had  been  purchased  by 
Repass  in  the  year  1859,  and  conveyed  by 
him  to  Stuart,  trustee,  to  secure  the  purchase 
money.  Afterwards,  Repass  becoming  em- 
barrassed, filed  his  petition  in  bankruptcy, 
and  was,  upon  regular  proceedings,  adjudi- 
cated a  bankrupt,  and  Holbrook  was  appointed 
his  assignee.  In  1869,  the  land  was  sold  by 
the  assignee,  with  the  assent  of  the  trustee. 
At  this  sale.  Repass  became  the  purchaser, 
at  the  sum  of  $4,600,  of  which  sum  $875  was 
to  be  paid  in  cash.  The  cash  payment, 
except  the  sum  of  $74.83,  was  paid;  but 
Repass  being  in  default  to  this  extent,  and 
also  in  default,  as  Stuart  claimed,  as  to  the 
bonds  which  were  to  be  given  for  the  de- 
ferred payments,  Stuart,  the  trustee,  again 
advertised  and  sold  the  land  to  Hounshell. 
Repass,  after  this  sale,  being  still  in  posses- 
sion of  the  land,  refused  to  deliver  posses- 
sion to  Hounshell,  and  filed  his  bill  inequity 
in  the  circuit  court  of  Wythe,  in  which  he 
tendered  the  balance  of  the  cash  payment, 
with  certain  bonds,  which  he  claimed  were 
sufficient  to  meet  the  deferred  payments, 
and  praying  for  specific  performance  and 
confirmation  of  the  sale  made  to  him,  by 
his  assignee  and  Stuart,  and  for  an  injunc- 
tion of  all  proceedings  under  the  sale  to 
Hounshell. 

Pending   this   suit.    Repass   being   still   in 

possession,  made  a  contract  for  the  sale  of 

this    land    to    James    B.    Hurt,    which    was 

reduced    to   writing,   but   which   was    never 

recorded.     In  that  contract  of  sale,  it 

721  was  stipulated  ♦that  Repass  should  re- 
tain   a    lien    upon    the    land    for    the 

security  of  the  purchase  money. 

While  Hounshell  was  claiming  the  land 
under  his  purchase  from  Stuart,  and  Repass 
was  insisting  upon  the  specific  execution  of 
his  contract  of  sale  made  by  the  assignee  in 
bankruptcy,  with  the  assent  of  the  trustee  an 
adjustment  of  their  conflicting  claims  was 
made,  by  which  Hounshell  and  Repass  both 
united  in  a  deed  conveying  the  land  to  Hurt; 
Stuart  agreeing  to  accept  the  bonds  of  Hurt 


for  the  deferred  payments,  due  from  Repass. 
In  this  deed  there  is  an  interlineation  in 
these  words,  "A  lien  is  hereby  reserved  by 
said  Repass  to  secure  the  performance  of  said 
Hurt's  contract  with  him  herein  referred  to." 
It  is  contended  by  the  appellants,  that  this 
interlineation  was  not  made  before  the  deliv- 
ery of  this  deed.  Much  conflicting  evidence 
is  contained  in  the  record  on  this  point;  but 
I  think  the  decided  preponderance  of  this 
testimony  is  in  favor  of  the  fact,  that  the 
interlineation  was  made  before  signing  and 
delivery  of  the  deed.  The  evidence  to  sustam 
this  fact  is  the  more  conclusive,  because  it  is 
entirely  consistent  with  the  manifest  inten- 
tion of  the  parties  as  evidenced  by  their  writ- 
ten contract  of  sale  for  the  same  land, 
which  expressly  reserved  the  vendor's  lien. 
It  is  not  reasonable  to  suppose  that  Repass, 
after  making  such  a  contract  with  Hurt, 
should  have  failed  to  retain  the  same  lien 
when  he  came  to  convey  the  legal  title. 
Nor  is  it  a  reasonable  conjecture  that  Hurt, 
who  had  in  terms  contracted  that  the  pur- 
chase money  should  be  secured  by  a  vend- 
or's lien,  should  afterwards  have  refused  to 
accept  the  deed,  because  it  contained  the 
provisions  retaining  the  lien  for  which  he 
had  already  solemnly  stipulated. 

The  testimony  of  Repass,  supported 

722  as  it  is  by  that  *of  his  attorney,  Cald- 
well, and  by  all  the  circumstances  of 

the  case,  I  think  is  conclusive  to  shew,  that 
the  deed  from  Repass  and  Hounshell,  retain- 
ing the  vendor's  lien  (by  interlineation),  was 
delivered  to  Hurt  and  accepted  by  him.  But 
whether  it  was  or  not,  is  really  not  material 
to  the  decision  of  the  controversy  between 
the  judgment  creditors  of  Hurt  and  Repass. 
If  the  deed  retaining  the.  vendor's  lien  was  in 
fact  never  delivered  by  Repass  and  accepted 
by  Hurt,  the  rights  of  the  parties  arc  then  to 
be  fixed  by  the  contract  of  sale.  If  the  deed 
be  treated  as  a  nullity,  because  of  non-deliv- 
ery and  non-acceptance,  still,  the  contract 
of  sale  remains  of  binding  force,  and  that 
contract  in  terms  reserves  a  lien  upon  the 
land  as  security  for  the  purchase  money. 

The   question   we   have   to   determine  is,     j 
whether    the    judgment    creditors    of   Hurt     ' 
have  acquired  by  their  judgment,  a  superior     i 
lien  to  that  of  Repass,  retained  as  a  vendor's 
lien  in  the  contract  of  sale  referred  to.    It 
is  true  this  contract  of  sale  was  never  re- 
corded.    But  the  question  is  not  to  be  de- 
termined by  the  provisions  of  the  registry 
acts.     It  must  depend  upon  principles  out- 
side    of     and     independent   of  those  acts. 
Whether  the  contract  of  sale  was  recorded 
or  not,  can  make  no  difference.     The  lien 
of  the  judgment  creditor  operates  only  on 
the  estate  which  belongs  to  the  debtor. 

The  title  of  Hurt  to  this  land,  sought  to  be 
subjected  to  the  judgments  in  this  case,  was 
subordinate  to  the  lien  of  Repass,  reserved 
in  the  contract  of  sale.  Hurt  could  not  have 
compelled  a  conveyance  of  the  legal  title  to 
him,  except  upoit  condition  that  the  balance 
of  the  purchase  money,  for  which  the  land 
was  security,  was  first  paid.  A  judgment 
can  confer  upon  the  creditor  no  greater 

723  or  better  estate  than  the  debtor  ♦had. 
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Whatever  the  debtor  owns  (except  that 
which  is  exempted  by  statute),  is  subject  to 
the  lien  of  the  judgment  creditor;  but  the 
lien  cannot  cover  that  which  the  debtor 
does  not  own.  As  was  said  by  Judge 
Staples,  in  Floyd,  trustee  v.  Harding,  (not 
yet  reported),  supra  401,  "It  has  been  over 
and  over  decided,  that  the  judgment  creditor 
can  acquire  no  better  right  to  the  estate 
than  the  debtor  himself  has  when  the  judg- 
ment is  recovered.  He  takes  it  subject  to 
every  liability  under  which  the  debtor  held 
it,  and  subject  to  all  the  equities  which  exist 
at  the  time,  in  favor  of  third  parties,  and  a 
court  of  chancery  will  limit  the  lien  of  the 
judgment  to  the  actual  interest  which  the 
debtor  has  in  the  estate.  The  creditor  is  in 
no  sense  a  purchaser — he  has  no  equity 
whatever  beyond  what  justly  belongs  to  his 
debtor — ^his  claim  is  to  subject  to  his  lien,  such 
estate  as  the  former  owns,  and  no  more. 
These  principles  have  been  time  and  again 
announced  by  the  courts  of  England — by  this 
court,  and  by  the  supreme  court  of  the  United 
States,  and  by  the  courts  of  many  other  states 
of  the  Union."  See  cases  cited  by  Judge 
Baldwin,  in  Withers  v.  Carter,  4  Gratt.  407, 
and  cases  cited  by  Judge  Staples,  in  Floyd, 
trustee  v.  Harding,  supra  401.  In  a  still  more 
recent  case,  Borst  v.  Nalle,  supra  423,  decided 
at  the  late  Richmond  term,  Judge  Burks, 
delivering  the  unanimous  opinion  of  this 
court,  says:  "Authorities  might  be  multi- 
plied without  number  to  show  that  where 
statute  enactments  do  not  interfere,  one 
creditor  can  never  get  by  his  judgment  more 
than  his  debtor  actually  owns,  and  to  this 
he  will  be,  as  he  should  be,  confined  by 
courts  of  equity."  See  the  numerous  cases 
cited  by  Judge  Rurks  in  that  case. 

The  principles  settled  by  these  cases  must 
control  and  govern  the  case  at  bar.  I 
784  am,  therefore,  of  opinion  *that  the  de- 
cree of  the  circuit  court,  declaring 
that  the  vendor's  lien,  reserved  by  Repass,  is 
superior  and  paramount  to  the  lien  of  the 
judgment  creditors,  is  not  erroneous,  and 
that  in  this  respect  the  same  be  affirmed. 

Another  important  and  interesting  ques- 
tion arises  in  this  case,  which  is  not  so  free 
from  doubt  as  the  question  we  have  been  con- 
sidering, and  upon  which  there  is  some  con- 
flict of  authority  in  other  states.  It  is  a 
question  of  first  impression  in  this  state. 

On  the  13th  May  1872,  James  B.  Hurt,  four 
months   after   he   had   conveyed   the   land   in 
controversy  to   his   son,  John   B.   Hurt,   filed 
and  put  on  record  his  homestead  deed,  in 
which  he  claimed  as  part  of  his  homestead 
$1,000  of  the  purchase  money  alleered  to  be 
due  from  his  son  for  said  land.     This  deed 
having  been  declared  fraudulent  and  void  as 
to  creditors,  the  question  we  have  to  determine  i 
is,   "Whether  James  B.  Hurt  can  now  claim  \ 
against   his   creditors   a   homestead   in    this  j 
land,  or  rather  (which  is  the  same  thing)   in  ! 
the    purchase   money  which   represents   the 
land."     It  has  been  seen  that  the  deed  from 
James  B.  Hurt  to  his  son  was  set  aside  by  the 
circuit  court  as  fraudulent  and  void  as  to  the 
creditors  of  said  James  B.  Hurt.     From  this 
decree  there  was  no  appeal.    The  effect  of 


that  decree  was  to  set  aside  and  vacate  the 
deed  as  to  the  creditors  of  James  B.  Hurt^ 
but  as  between  the  grantor  and  grantee  it 
was  a  good  and  valid  deed.  Both  the  grantor 
and  grantee  in  this  case  say,  in  their  sworn 
answers,  that  the  deed  was  bona  fide,  and 
made  upon  full  consideration.  Whether  that 
was  true  or  not,  the  title  to  the  land  passed 
out  of  James  B.  Hurt.  It  was  gone  from  him 
forever.  The  title  was  then  in  John  B.  Hurt, 
subject  to  the  satisfaction  of  the  claims  of 
the  creditors  of  James  B.  Hurt.     The 

725  land  itself,  and  of  *course  the  proceeds 
of  its  sale,  belonged  to  the  creditors.    If 

anything  was  left  after  satisfying  the  claims 
of  James  B.  Hurt's  creditors,  that  surplus  was 
the  property  of  John  B.  Hurt,  the  alleged 
vendee.  In  this  James  B.  Hurt  could  not 
claim  his  homestead,  for  that  would  be  to 
claim  a  homestead  in  the  property  of  another. 
A  fortiori  if  the  land  was  not  sufficient,  as  in 
this  case,  to  satisfy  the  claims  of  creditors, 
the  debtor  could  not  claim  his  homestead  in 
the  proceeds,  for  that  was  not  his  property, 
but  the  property  of  the  creditors,  so  adjudi- 
cated to  be  by  the  decree  which  declared  the 
conveyance  to  be  void  as  to  creditors,  and 
which  subjected  the  land  to  the  payment  of 
their  claims.  This  would  seem  to  be  clear 
on  principle.  Surely  the  debtor  can  only 
claim  his  exemption  by  homestead  or  other- 
wise in  property  which  is  his  own,  and  not 
in  that  which  is  another's.  The  cases  are 
somewhat  conflicting  as  to  whether  the 
fraudulent  sale  of  property  deprives  the 
debtor  of  his  exemption.  In  Alabama,  Mis- 
sissippi, Minnesota,  and  perhaps  some  other 
states,  it  has  been  held  that  a  fraudulent 
conveyance  is  no  bar  to  claim  of  homestead 
In  Pennsylvania,  New  York  and  Indiana, 
the  contrary  doctrine  has  been  held;  and  I 
think  these  latter  decisions  are  based  on 
principle,  founded  on  a  sound  morality,  and 
more  in  accordance  with  the  spirit  and 
intention  of  the  exemption  laws. 

In  Indiana  it  is  held,  that  where  a  per- 
son conveys  property,  whether  the  sale  is 
fraudulent  or  not,  the  grantor  must  be  regard- 
ed as  having  no  title — none  against  his  grantee ; 
and  as  against  his  creditors  he  can  have 
no  right  if  the  sale  is  'fraudulent.  See  Smyth 
on  Homestead,  section  557.  Mandlove  v.  Bur- 
ton, 1  Ind.  R.  3.  In  this  case  the  court  says: 
"If  he  (the  debtor  and  grantor)  conveyed 
the     property,     though     fraudulently, 

726  *this     conveyance     divested     him     of 
all     interest     in     it.     If     the     grantee 

was  privy  to  the  fraud,  his  title  is  void  as 
against  the  creditors  of  the  grantor.  If  he 
was  not  privy  to  the  fraud,  and  obtained  the 
property  for  an  adequate  consideration,  he 
will  hold  it  against  the  grantor  and  his  cred- 
itors. In  either  event,  however,  the  question 
must  arise  between  the  grantor  and  those 
creditors.  In  no  case  can  man  avail  him- 
self of  his  own  fraud." 

In  New  York  the  rule  adopted  is  to  the 
same  effect.  Whenever  there  is  a  fraudulent 
conveyance  or  concealment  of  property  in 
order  to  defraud  his  creditors,  the  debtor 
will  be  placed  beyond  the  reach  of  the  stat- 
ute. Brackett  v.  IVatkins,  21  Wend.  R.  68. 
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In  Pennsylvania  the  rule  has  been  uniform 
from  its  earliest  decisions,  under  the  law  of 
1849,  to  the  present  time,  that  if  a  debtor 
has  fraudulently  conveyed  or  concealed  his 
property  from  his  creditors,  it  will  bar  him 
of  all  claim  to  exemption.  McCarthy's  ap- 
peal, 68  Penn.  St.  R.  217 ;  38  lb.  190 ;  51  lb.  90, 
and  other  cases  cited  in  Smyth  on  Home- 
stead, §  552,  page  399. 

Whatever  cases  there  may  be  (and  cer- 
tainly some  may  be  found  in  other  states) 
in  conflict  with  these  decisions,  I  prefer  to  fol- 
low them,  because  they  are  not  only  founded 


ered  to  him  by  his  son,  John  B.  Hurt  These 
bonds  are  nominally  secured  by  a  vendor's  lien 
on  the  land  conveyed  by  James  B.  Hnn. 
This  deed  is  set  aside  as  fraudulent  and 
void.  Of  course,  then,  the  vendor's  lien  con- 
tained in  said  void  deed,  is  no  lien  at  all 
That  is  swept  away,  and  is  as  if  it  never  ex- 
isted. Then  it  follows  that  James  B.  Hurt  is 
entitled,  as  he  claimed,  to  a  homestead  on  the 
lands  of  John  B.  Hurt  without  the  security  of 
a  lien  upon  the  land,  that  security  being  con- 
tained in  a  deed  declared  fraudulent  and  void 
Now  there  is  no   objection  to  this  daira  of 


upon  sound  principles  of  law,  but  are  based  i  homestead  in  the  notes  of  his  son,  John  B. 


upon  those  sound  principles  of  morality  and 
equity  which  declare  that  in  no  case  can  a 
man  avail  himself  of  his  own  fraud. 

It  would  seem  strange,  indeed,  and  to  my 
mind,  not  to  be  tolerated  for  a  moment,  that 
a  party  who  commits  a  fraud  is  to  be  placed, 
by  a  court  of  equity,  in  a  better  position 
than  if  his  transactions  with  his  creditors 
had  been  fair  and  bona  fide. 

Suppose  that  James  B.  Hurt  had 
727  conveyed  this  land  *to  a  trustee  for 
the  benefit  of  these  very  judgment 
creditors,  could  there  be  a  question  in  the 
mind  of  any  one,  that  he  could  ever  claim 
a  homestead  on  land  thus  dedicated  to  his 
creditors,  and  the  title  to  which  had  passed 
out  of  him  forever?  Suppose  he  had  made 
a  deed  of  gift  of  the  land  to  his  son,  not  be- 
ing indebted.  In  both  of  these  cases  it  will 
be  conceded  that  his  right  of  honiestead 
was  gone  forever.  But  it  is  said,  while  this 
is  conceded,  that  if  he  conveyed  the  same 
land  for  the  purpose  of  perpetrating  a 
fraud,  he  may  have  his  homestead  in  it,  or 
its  proceeds. 

Now,  the  deed  which  was  vacated  and 
annulled  by  the  circuit  court  was  still  good 
between  the  parties.  The  title  was  in  John 
B.    Hurt,   and   had    passed   from   James    B. 


Hurt;  with  that  the  creditors  have  nothing 
to  do.  They  are  only  affected  by  the  lien 
retained  in  the  deed,  and  that  deed  is  de- 
clared void.  Being  void,  there  is  no  lien. 
So  that  the  claim  of  homestead,  in  the 
bonds  of  John  B.  Hurt,  can  stand  without 
affecting  the  rights   of  creditors. 

I  am  therefore  of  opinion,  that  so  much 
Qf  the  decree  of  the  circuit  court  of  Wj-the 
as  declares  that  John  B.  Hurt  is  entitled  to 
his  claim  of  homestead  exemption  in  the 
proceeds  of  the  land  which  he  fraudulently 
conveyed  to  his  son,  John  B.  Hurt,  be  re- 
versed and  annulled,  and  that  the  said  de- 
cree, in  all  other  respects,  be  affirmed. 

But  on  this  question  of  the  right  to  claim 
a  hornestead,  the  majority  of  the  court  dif- 
fer with  me,  and  are  of  opinion  that  James 
B.  Hurt  has  a  right  to  claim  his  homestead 
in  the  proceeds  of  the  land  decreed  to  be 
sold  by  the  circuit  court,  as  against  the 
creditors  of  James  B.  Hurt.  The  result 
therefore,   is   that   the   decree   must,  in  all 

respects,  be  affirmed. 
729  *Stapi.es,  J.  The  only  point  of  dif- 
ference between  Judqe  Christian  and 
myself,  in  the  present  case,  is  in  regard  to 
the  claim  of  homestead.  He  maintains  thai 
where  a  debtor  has  made  a  fraudulent  con- 


Hurt  forever.    John  B.   Hurt  would  be  re-  I  veyance  of  his  property  he  is  estopped  to 


garded  in  a  ccurt  of  equity  as  a  trustee 
holding  the  legal  title  for  the  benefit  of  the 
creditors  of  James  B.  Hurt.  The  court  would 
say  to  him,  *'The  land  is  yours  when  you  pay 
off  the  liens  of  the  judgment  creditors,  and 
not  till  then."  But  all  title  to  the  land  and  its 
proceeds  is  as  completely  gone  out  of  James 
B.  Hurt  as  if  he  had  conveyed  the  same  in 
trust  for  the  benefit  of  his  creditors.  He  can- 
not claim  a  homestead  in  it,  or  its  proceeds, 
because  neither  are  any  longer  his  property. 

It  is  further  urged  that  the  homestead  is 
for  the  benefit  of  the  family  of  the  party 
claiming  it,  and  for  this  reason,  and  by  ex- 
press enactment,  the  court  is  required  to 
give  all  our  homestead  laws  a  liberal  con- 
struction. Admit  it;  but  surely  the  claim- 
ant must  confine  his  claim  of  homestead 
to  that  which  belongs  to  him;  and  the  utmost 
stretch  of  liberality  and  latitudinous  con- 
struction can  never  vest  him  with  rights  in 
property  which  belongs  to  another. 

But  there  is  another  view  of  the 
728  question  which,  as  *far  as  the  judg- 
ment creditors  are  concerned,  would 
seem  to  be  conclusive.  James  B.  Hurt 
claims  his  homestead  in  part  in  two  bonds  of 
five  hundred  dollars  each,  executed  and  deliv- 


claim   a   homestead  in   such   property  after 
the  conveyance  has  been  annulled  as  fraudu- 
lent and  void  as  to  creditors.   I  do  not  conctir 
in  this  view,  and  will  briefly  state  the  reasoos. 
This  question  is  one  of  the  first  impression  in 
this  state.    In  other  states  it  has  been  often 
considered    and    decided.     In    New    York, 
Pennsylvania   and  Indiana,  it   is   held  that  a 
fraudulent  conveyance  by  the  debtor  will  bar 
him  of  all  claim  to  the  homestead  exemp- 
tion, while  in  other  states  the  contrary  doc- 
trine  is   maintained.    In   Smyth   on   Home- 
stead and  Exemption,  section  469,  it  is  said 
"The  general  rule  seems  to  be,  the  fraudulent 
conveyance  of  the  homestead  by  a  bankrupt 
does    not    estop    him    from    claiming  such 
homestead  in  the  premises  after  the  convey- 
ance has  been  annulled  and  decreed  as  frawl^ 
ulent  and  void  as  to  creditors."   In  support  of 
this  position  the  author  cites  a  number  of  cases 
decided  in  the  United  States  courts.   See  also 
note,  section  238,  of  the  same  work. 

In  the  case  of  Sears  et  als.  v.  Hanks  et  als . 
14  Ohio  State  R.  298,  which  seems  to  h^ve 
been  a  well  considered  case,  the  court  saw: 
The  rights  of  the  plaintiff  in  this  action  are 
only  those  which  belong  to  creditors  seekiiif 
to  set  aside  a  voluntary  conveyance  of  tbdr 
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debtor  made  in  fraud  of  their  rights,  and  to 
enforce  their  judgment  liens  against  the 
property  so  conveyed.  Their  claim  is  not 
under  or  through  the  fraudulent  convey- 
ance, but  adverse  to  it;  and  when  at  their 
suit  it  has  been  set  aside  and  declared  wholly 
void  as  against  them,  they  cannot  be  al- 
lowed as  creditors  to  set  up  this  void 
780  conveyance  against  which  they  are  *claim- 
ing,  for  the  purpose  of  enlarging  their 
rights  or  remedies  against  their  debtor,  or 
for  the  purpose  of  estopping  him  from  the 
assertion  of  the  rights  which  he  would 
otherwise  have  as  against  them.  As  between 
creditor  and  debtor  the  deed  is  simply  void, 
and  cannot   therefore    affect   the    rights    of 

''\n^'Crummer  v.  Bennett  et  a/.,  68  North 
Carolina,  R.  494,  Chief  Justice  Pearson  de- 
livering the  opinion  of  the  court,  said:  Ihe 
creditor  treats  the  conveyance  by  his  debtor 
as  void  and  of  no  effect.  Take  that  to  be  so, 
how  can  the  creditor  have  any  other  claim 
against  his  debtor  than  he  would  have  had 
if  the  conveyance  had  not  been  made,  ine 
only  legal  consequence  of  a  deed  with  in- 
tent to  defraud  creditors  is,  that  although 
valid  as  between  the  parties  it  is  void  as 
to  creditors.  *  *  As  to  the  homestead  the 
creditor  has  no  concern— that  matter  will  rest 
between  the  fraudulent  donor  and  donee. 

There  is  another  authority  which,  m  my 
judgment,  is  entitled  to  peculiar  consideration 
upon  this  question.  I  mean  the  opinion  ot 
Judge  Diixon,  an  able  judge,  who  has  given 
the  subject  a  very  careful  examination.  In 
Cox  V.  Wilder,  2  Dillon  R.  45,  he  uses  this 
hnguage:  "He  (the  assignee  in  bankruptcy) 
claims  that  the  deed  is  void  as  to  creditors; 
and  on  this  ground  alone  he  attacks  it  and 
upon  this  ground  alone  has  he  any  right  to 
the  property.  He  says  it  is  void  as  to  cred- 
itors because  fraudulent;  and  for  this  reason 
asks  to  be  invested  with  the  title  which  is 
fraudulently  conveyed.  He  cannot  claim  under 
it,  and  must  claim  against  it  When  it  is 
decreed  to  be  fraudulent  and  void  at  his 
instance,  how  can  it  be  set  up  to  defeat  the 
right  claimed.  Such  a  position  involves  this 
inconsistency,  that  it  asks  that  the  same  in- 
strument be  held  void  as  to  creditors,  and 

then  in  their  favor  held  valid  ♦ 

781    *This  view  does  not  make  the  estate 

any  less  than  if  the  fraudulent  con- 
veyance had  not  been  made,  while  the  op- 
posite view  gives  the  creditor  a  profit  out 
of  the  attempted  fraud  at  the  expense  of  the 
family,  for  whose  benefit  the  exempt  on  is 
mainly,  if  not  wholly,  provided."  No  one  can 
deny  that  there  is  great  force  ^nt^ie  ob- 
servations of  the  learned  judge,  ^he  same 
view  is  taken  in  the  states  of  Alabama  and 
Mississippi:  In  Voglerv.  M^^'^^Z?' mV 
ported  in  13  Am.  Law.  Reg.,  N.  S..  244,  Mc- 
Farland  v.  Goodman,  13  Am.  Law  Reg.,  697, 
In  Re  Detert,  reported  14  A^J-  .^f^.^^fr 
page  166.  and  in  other  cases  cited  in  Smyth 

^'Jrof'lhe-  grounds  taken  against  the 
doctrine  of  these  cases  is.  that  while  the 
deed  is  null  and  void  as  to  creditors  it  is  valid 
Sen^he  parties.     The  debtor  havmg  by 


the  deed  conveyed  his  entire  interest  has 
nothing  upon  which  his  claim  of  homestead 
can  operate. 

It  must  be  borne  in  mind,  however,  this 
is  a  controversy  between  the  creditors  on 
the  one  hand,  and  the  debtor  and  fraudu- 
lent alienee  on  the  other.  What  arc  the 
rights  of  the  former  in  such  a  controversy? 

Simply  to  have  the  deed  annulled;  to  be 
placed  precisely  in  the  same  position  they 
occupied  before.    Can  they  claim  more.    If 
the  debtor  has  a  valid  claim  to  the  home- 
stead as  against  them,  before  the  execution 
of  the  deed,  how  is  their  condition  improved 
by  the  deed?    Their  judgments  are  only  a 
lien  upon  the  property^  of  the  debtor.    It  is 
not  competent  for  them,  while  selling  that 
property,   to    insist   it   is    not    the    debtor's 
property.    The  validity  of  the  fraudulent  con- 
veyance as  between  the  parties  is  no  concern 
of  the  creditors.    All  that  they  can  claim  is, 
that  as  against  them   it  can  confer  no 
732    rights     upon  anyone.    If  anyone  *can 
set  up  the  estoppel  it  would  seem  to 
be  the  fraudulent  grantee.    But  in  this  case 
he  asserts  no  such  claim.    But  the  creditors, 
through  him,  seek  to  appropriate  that  the 
law  does  not  allow  them,  nor  the  deed  con- 
fer upon  them.   If  the  debtor  makes  a  fraud- 
ulent conveyance  of  property  in   which  he 
has  a  right  of  homestead  under  the  consti- 
tution, what  is  it  to  the  creditors,  so  far  as 
the  homestead  is  concerned.    The  injury  to 
them  is  in  the  fraudulent  conveyance  of  that 
to  which  there  is  no  claim  of  homestead.  When 
the  conveyance  is  annulled,  and  they  are  re- 
stored to  their  own,  they  have  obtained  all  that 
they  can  justly  claim.    They  cannot  be  heard 
in  one  breath  to  say  that  the  conveyance  is  a 
nullity  as  to  them,  and  in  the  next  to  assert 
it  confers  upon  them  new   rights  because  it 
is  valid  between  the  parties. 

Much  was  said  in  the  course  of  the  argu- 
ment with  respect  to  the  policy  of  denying  the 
benefit   of   the   homestead   exemption    to   a 
shuffling    and    dishonest    debtor,    who    at- 
tempts to  defeat  the  just  claims  of  creditors 
by  a  fraudulent  alienation  of  his  property.    It 
must  be  remembered  that  the  law  does  not 
confine  its  remedial  action  to  such  convey- 
ances   as    are    tainted    with    actual    fraud. 
Fraud  in  law.  constructive  fraud,  when  there 
is  no  mala  fides,  is  also  a  ground  for  the  an- 
nulment of  conveyances  at  the  suit  of  cred- 
itors.  If  the  deed  is  voluntary,  or  if  it  be  upon 
insufficient    consideration,    it    is    fraudulent 
and  void  as  to  creditors,  however  fair  may 
be  the  motives  of  the  grantor.    The  books 
are  full  of  cases  in  which  such  deeds  have 
been  vacated  without  the  slightest  imputa- 
tion of  actual  fraud  or  bad  faith  in  either  of 
the  parties.    The   grantor,  often  supposing 
himself  to  be  possessed  of  adequate  means 
to  pay  all  his  debts,  does  precisely  what  the 
homestead  law  attempts  to  do — makes 
733    provision  *for  his  family.    It  turns  out 
that  his  remaining  estate,  from  unfore- 
seen causes,  is  inadequate  to  meet  the  de- 
mands of  creditors;  and  the  deed  is  declared 
to  be   fraudulent  and  void— not  fraudulent 
in  fact,  but  in  law.  Does  the  debtor  forfeit  all 
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claim  to  the  homestead  exemption,  because  he 
has  innocently  attempted  to  secure  his  family 
against  want?  I  imagine  not.  The  court  is 
dealing  in  that  case,  not  with  a  dishonest  debt- 
or, but  with  an  unfortunate  one.  And  the 
argument  founded  on  the  supposed  public 
policy  fails.  The  result  of  such  reasoning 
is,  that  in  ftvery  case  the  courts  will  be 
called  upon  to  enquire  into  the  motives  of 
the  debtor  in  making  the  conveyance;  and 
if  they  are  found  to  be  fraudulent,  a  differ- 
ent effect  will  be  given  to  the  conveyance 
from  what  it  would  have  when  the  motive 
is  an  honest  one.  And  thus  a  deed,  which, 
it  is  conceded,  vests  no  title  in  the  cred- 
itor, is  to  be  construed  as  conferring  upon 
him  rights,  or  not,  according  to  the  mo- 
tives with  which  it  was  executed. 

It  is  a  sufficient  answer  to  all  this,  that 
the  right  to  the  homestead  rests  upon  no 
such  technical  and  unsatisfactory  distinc- 
tions. The  constitution  does  not  recognize 
them.  This  argument,  founded  on  the  pol- 
icy of  punishing  the  debtor  for  an  attempted 
fraud,  finds  no  support  or  countenance  in  that 
instrument.  If  the  comfort  and  protection 
of  the  debtor  were  alone  involved,  there 
might  be  some  force  in  the  argument.  But 
no  one  can  look  into  the  provision  of  our 
constitution  and  the  adjudicated  cases  of 
other  states,  and  fail  to  see  that  the  primary 
object  is  to  provide  for  the  family.  As  was 
said  by  the  supreme  court  of  Ohio  in  Sears 
v.  Hanks,  14  Ohio  R.  498,  501,  "the  humane 
policy  of  the  homestead  act  seeks  not  the  pro- 
tection of  the  debtor;  but  its  object  is  to 
protect  his  family  from  the  inhumanity 
734  which  would  deprive  *its  dependent 
members  of  a  home.  And  in  aid  of 
this  wise  and  humane  policy  the  whole  act 
should  receive  as  liberal  a  construction  as 
can  be  fairly  given  to  it.  We  think  its  pro- 
visions protect  the  debtor's  family  as  against 
his  creditor  in  the  actual  enjoyment  of  a 
homestead,  irrespective  of  the  title  or  ten- 
ure by  which  it  is  held."  See  Smyth  on 
Homestead  and  Exemption,  section  532.  In 
the  constitution  and  laws  of  all  the  states, 
and  in  the  decisions  of  all  the  courts,  the 
idea  is  kept  prominently  in  view,  that  the 
great  purpose  of  the  homestead  exemption 
is  not  merely  the  benefit  of  the  husband  or 
parent,  but  the  maintenance  and  security  of 
the  family  against  the  imprudence,  misman- 
agement and  neglect  of  the  former.  Smyth 
on  Homestead  and  Exemption,  sections  l  to 
14,  inclusive.  In  the  language  of  Judge  Dil- 
lon, "if  the  law  gave  to  a  single  man  the 
right  to  his  exemption,  it  would  accord  to 
the  natural  desire  to  punish  fraud  to  visit 
a  penalty  upon  him;  but  to  announce  a  for- 
feiture upon  him,  where  there  is  a  family, 
subverts  the  policy  on  which  the  exemption 
is  provided  and  allowed. 

Upon  these  grounds,  my  opinion  is,  that 
when  there  is  a  fraudulent  conveyance  of 
property,  which  is  subsequently  annulled  at 
the  suit  of  the  creditor,  the  grantor  is  not 
estopped  as  against  the  creditor  to  assert 
his  right  of  homestead  in  the  premises. 

It  is   proper   further  to   say   that   in   the 


present  case  there  is  no  satisfactory  proof 
of  the  existence  of  actual  fraud  in  the  deed 
which  is   the  subject  of  controversy.    The 
decree  of  the  circuit  court  declares  that  the 
deed  was  executed  in  fraud  of  the  rights  of 
the  then  existing  creditors  of  James  B.  Hurt, 
and  is  therefore  void  as  to  them.    This,  1 
think,  is  a  distinct  intimation   of  fraud  in 
law,  which  was  sufficient  to  vacate  the  con- 
veyance as  to  existing  creditors;  and 
736     so    understanding   '^it,    I    am   satisfied 
the  decree  is  unquestionably  correct. 
There  is   however,  another   reason  or  ele- 
ment in  this  case  which  distinguishes  it  from 
others  in  which  there  is  simply  a  fraudulent 
or  voluntary  conveyance.  By  the  deed  which  is 
impeached  as  fraudulent,  John  B.  Hurt  stip- 
ulates to  pay  as  the  purchase  money  of  the 
land,  the  sum  of  $4,000,  payable  in  instalments 
of  $500  each,  except  the  last,  which  amount- 
ed to  $1,500;  all  bearing  twelve  per  cent 
This  deed  bears  date  the  13th  January,  1872. 
On  the  13th  May,  1872,  James  B.  Hurt,  the 
grantor,   filed   his  declaration  and  deed  oi 
homestead,  and  by  it  he  claimed  as  exempt, 
two  of  the  bonds  of  $500  each  given  him  for 
the  purchase  money  of  the  land.    At  that 
time  none  of  the  judgments  in  controversy 
had  been  recovered,  so  that  there  was  no 
lien  on  the  land,  and  no  debt  which  would 
prevent    the    claim    of    homestead.    As  al- 
ready stated,  the  deed  of   conveyance  is  set 
aside,  not  on  the  ground  of  actual  fraud,  but 
because  the  creditor  is   delayed  by  the  k)ng 
credits  given  to  the  purchaser.    And  now  it 
is  claimed  that  the  grantor  has  forfeited  his 
right  to  a  homestead  both  in  land  and  pur- 
chase money.    In  the  land  because  the  deed 
is  valid  between  him  and  the  grantee,  and 
divests  him   of  all  title:    In   the   purchase 
money,  because  the  deed  is  set  aside.    The 
inconsistency  of  this  position  is  apparent  at 
a'  glance.    John  B.   Hurt,  the  grantee,  can 
only  hold  the  land  by  paying  the  purchase 
money.    So  soon  as  the  court  divested  him 
of  the  title,  he  was  released  from  his  obli- 
gation   to    pay.    The      consideration  upon 
which    that    obligation    was    founded    has 
failed.    How  then  can  he  claim  the  land  as 
against  James  B.  Hurt.     He  has  no  longer 
the  shadow  of  a  title.     The  decree  of  :he 
court  vacates  the  purchase  efTectually,  and 
restores    all    the    parties    to    their    former 
position.    In  this  case  the  argrument  in 
736     *favor  of  the  creditor,  founded  on  the 
supposed  validity  of  the  deed  between 
the   parties,   again    fails.      As   the   right  to 
homestead     in    the     purchase     money    has 
failed  by  the  action  of  the  creditors,  they 
certainly  cannot  object  to  the  allowance  of 
the  homestead  in  the  land.    For  the  reasons 
stated,  I  am  for  affirming  the  decree  of  the 
circuit  court  in  all  respects. 

All  the  judges  who  sat  concurred  in  the 
opinion  of  Christian,  J.,  except  so  much  as 
related  to  the  effect  of  the  deed  upon  the 
grantor's  homestead.  On  that  point  MoN- 
cuRE,  P.,  concurred  in  the  opinion  of  Sta- 
ples, J. 

Decree  AFFlRM^JzedbyLjOOglC 
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♦J.  W.  Lester  St  alg.  v.  F.  W.  Lester 
8t  als. 

July   Term,    1877,    Wythevillc. 

1.  Sale  of  Land— Parol  Coatraetn— Ba- 
forcemeat.* — A  parol  contract  between  a  father 
and  his  son,  whereby  the  father  agreed  to  give  to 
the  son  a  certain  tract  of  land,  on  the  considera- 
tion that  the  son  would  support  the  father  and  his 
wife  for  their  lives,  is  a  valid  contract,  and  will  be 
enforced  at  the  suit  of  the  children  of  the  son  after 
his  death  againsf  other  children  of  the  father,  who 
had  fraudulently  procured  m  deed  for  the  land 
from  the  father,  with  the  knowledge  of  the  said 
contract. 

a.  Same— Same — Same. — The  principles  on  which 
the  specific  execution  of  a  parol  contract  on  the 
ground  of  part  performance  will  be  enforced  are: 
When  the  parol  agreement  is  specific  and  definite 
in  its  terms;  the  acts  of  part  performance  refer  to, 
result  from  or  are  done  in  pursuance  of  the  agree- 
ment; and  the  agreement  has  been  so  far  executed, 
that  to  refuse  to  complete  its  execution  would  op- 
erate a  fraud  upon  the  party,  and  place  him  in  a 
situation  which  does  not  lie  in  compensation.  And 
in  this  ^sc  all  these  conditions  exist. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Floyd  county,  brought  by  J.  W. 
Lester  and  others,  children  of  Abner  Les- 
ter, Jr.,  deceased,  against  Fleming  W.  Les- 
ter and  others.  The  object  of  the  suit  was  to 
enforce  a  parol  contract,  by  which  the  plain- 
tiffs alleged  in  their  bill,  Abner  Lester,  the 
elder,  agreed  with  his  son,  Abner  Lester,  Jr., 
that  the  said  Abner  Lester,  Jr.,  should  have  a 
certain  tract  of  land  which  had  been  patented 
to  Abner  Lester,  the  elder,  in '  consideration 
that  Abner  Lester,  Jr.,  should  support  the  said 
Abner,  the  elder,  and  his  wife,  during  their 
lives;  and  to  set  aside  a  deed,  as  having 
been  fraudulently  procured,  by  which  Ab- 
ner Lester,  the  elder,  conveyed  to 
7S8  *his  son,  Fleming  W.  Lester,  and  his 
daughter,  Elizabeth  Thompson,  the 
land  referred  to  in  said  contract;  and  also 
to  injoin  a  judgment  in  ejectment,  which 
these  last  named  parties  had  recovered 
agrainst  the  plaintiffs  for  the  possession  of 
the  land.  The  defendants  demurred  to  the 
bill;  and  also  answered,  denying  the  alle- 
g^ations  of  the  bill. 

A  large  mass  of  testimony  was  taken  by 
both  the  plantiffs  and  defendants;  and  the 
cause  coming  on  to  be  finally  heard,  the 
court  dissolved  the  injunction  which  had 
been  granted,  and  dismissed  the  bill.  And 
thereupon  J.  W.  Lester  and  the  other  plain- 
tiffs obtained  an  appeal  to  this  court.  The 
case  is  sufficiently  stated  in  the  opinion  of 
Akderson,  J. 

/.  W.  Shelton  and  /.  S.  Tipton,  for  the  ap- 
pellants. 


*8ale  of  Laad — ^Parol  Contract — ^Bnforce- 

naemt. — See  Floyd  v.  Harding,  28  Gratt.  401,  and  nott; 
Campbell  v.  Fetterman,  20  W.  Va.  398;  Kennedy  v. 
BUcyf  31  W.  Va.  559,  citing  the  principal  case  and 
Middleton  v.  Selby,  19  W.  Va.  168;  Conaway  v. 
Sweeney,  24  Va.  643;  McComas  v.  ^asley,  21  Gratt. 
28;    Brown  y.  Brown,  77  Va.  619. 


Taylor  &  Phlegar,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  bill  alleges  a  parol  contract  between 
a  father  and  his  son  for  the  sale  and  pur- 
chase of  a  tract  of  land ;  part  performance  by 
the  son,  so  as  to  take  the  case  out  of  the  stat- 
ute of  frauds,  and  the  faithful  performance  of 
the  contract  on  the  part  of  'the  vendee.  It 
charges  that  after  the  vendee  and  his  heirs 
had  held  uninterrupted  possession  for  near 
twenty  years  under  the  said  contract,  and 
had  made  valuable  improvements  on  the 
place,  the  defendants,  taking  advantage  of 
the  advanced  age  and  infirmities  of  the 
vendor,  being  in  his  eighty^eighth  year, 
fraudulently  procured  of  him  a  conveyance 
to  them  of  the  same  land,  and,  soon  after 
his  death,  which  occurred  in  a  few  months 
after  the  execution  of  said  conveyance, 
789  instituted  an  *action  of  ejectment 
against  them  in  the  circuit  court  of 
Floyd  county,  to  oust  them  from  the  pos- 
session of  the  said  tract  of  land;  and,  they 
being  unable  to  make  their  defence  at  law, 
recovered  judgment  against  them;  and  the 
bill  prays  that  said  conveyance  may  be  set 
aside  as  fraudulent,  the  specific  execution 
of  said  contract  by  a  conveyance  to  the 
plaintiffs,  the  heirs  of  the  vendee,  who  has 
departed  this  life,  of  the  title  to  said  tract 
of  lend,  and  an  injunction  to  the  execution 
of  the  said  judgment  in  ejectment. 

The  defendants  demurred  to  the  bill,  and 
also  answered,  denying  its  material  allega- 
tions. 

If  the  demurrer  cannot  be  sustained,  then 
the  decision  must  depend  on  the  question 
whether  the  evidence  supports  the  allega- 
tions of  the  bill.  The  demurrer  raises  the^ 
question  whether  the  bill  alleges  a  parol 
contract,  and  such  part  performance  of 
it  as  will  take  it  out  of  the  statute  of  frauds, 
which  a  court  of  equity  can  enforce  by  decree- 
ing its  specific  execution.  There  are  two 
agreements  alleged  by  the  bill.  It  is  alleged, 
first,  that  the  father  and  son  agreed  to  enter 
the  land  jointly,  and  to  obtain  a  grant  from 
the  commonwealth  for  the  same,  in  which  they 
would  be  equally  interested;  and  that  this 
agreement  was  carried  into  effect  and  the 
grant  obtained.  There  is  some  foundation  for 
this  allegation  in  the  evidence.  The  proof 
tends  to  show  that  there  had  been  an  entry 
made  previously  of  the  same  land,  for  the 
benefit  of  the  son,  as  early  as  1846  or  '7;  and 
that  subsequently  the  father's  entry,  survey 
and  grant,  in  his  own  name,  were  intended 
by  him  wholly  for  the  son.  But  the  allega- 
tion of  the  bill  is  not  fully  sustained  as  to 
this  agreement;  and  it  seems  to  be  aban- 
doned or  not  insisted  on  by  the  plaintiffs, 
who  rely  upon  the  other  agreement  set  out  in 
the  bill,  that  for  and  in  consideration 
740  of  the  support  and  *maintenance  of 
Abner  Lester,  the  father  and  his  wife 
as  long  as  they  lived,  by  Abner  Lester,  Jr., 
the  immediate  ancestor  of  the  plaintiffs,  he 
should  have  the  said  tract  of  land;  that  is,  the 
interest  of  the  said  Abner,  the  elder,  which 
united  with  whatever  interest  he,.tlie  younger. 
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might  have  therein,  would  invest  him  with 
the  fee  simple  title  to  the  whole.  The  ques- 
tion raised  by  the  demurrer  is  as  to  that 
contract.  Is  it  such  as  a  court  of  equity 
can  specifically  execute? 

There  is  perhaps  no  higher  moral  dbliga- 
tion  than  that  which  rests  upon  children  to 
support  their  aged  or  infirm  parents,  who 
are  unable  and  are  destitute  of  the  means 
to  support  themselves.  And  that  man  or 
woman  who  would  deny  the  obligation,  and 
who  would  withhold  any  aid  it  was  in  their 
power  to  give  in  the  support  of  those,  when 
in  need,  from  whom  they  derived  their  ex- 
istence, and  who  tenderly  watched  over  and 
protected  and  nurtured  them  when  in  help- 
less infancy  and  childhood  and  until  they 
were  old  enough  and  able  to  provide  for 
themselves,  would  be  justly  chargeable  with 
base  ingratitude  and  impiety,  and  would 
meet  with  condemnation  and  reproach  in 
any  civilized  community. 

But  this  is  an  obligation  which  rests  alike 
upon  all  the  children  of  parents  who  need  their 
assistance.  And  it  is  entirely  consistent  with 
tliis  principle  for  a  parent  to  throw  this 
burden  upon  one  of  his  children  who  is 
willing  to  undertake  it,  and  to  relieve  the 
others  from  that  burden,  and  to  compensate 
him  for  it  by  agreeing  to  give  him  his  land, 
or  a  part  of  it,  as  he  might  consider  it  ade- 
quate. It  is  surely  competent  for  a  parent 
to  enter  into  an  agreement  with  one  of  his 
sons  to  give  him  all  that  he  has,  in  consid- 
eration of  his  agreement  to  support  his 
father  and  mother  as  long  as  they  live.  (In 
this  case  there  is  evidence  tending 
741  *to  prove  that  he  had  previously  ad- 
vanced his  only  other  son,  who  is  de- 
fendant in  this  suit  and  plaintiff  in  the  writ 
^  of  ejectment,  with  one  hundred  and  fifty 
acres  of  land.)  And  if  the  contract  was 
fairly  entered  into,  and  is  in  writing,  and  the 
son  performs  his  part  of  the  agreement  faith- 
fully, there  is  no  court  of  equity  that  would 
not  enforce  the  agreement  against  the  father, 
or  his  other  children  after  his  death  who 
might  set  up  a  claim  to  the  property.  If  the 
contract,  when  in  writing,  would  be  enforced 
as  founded  upon  valuable  consideration,  it 
would  in  like  manner  be  deemed  a  valuable  con- 
sideration when  the  contract  was  by  parol. 
And  such  a  contract,  when  not  in  writing, 
stands  upon  the  footing  of  other  parol  con- 
tracts for  a  valuable  consideration. 

With  regard  to  parol  contracts,  whilst 
this  court  has  ever  regarded  the  statute  of 
frauds  as  dictated  by  a  wise  and  sound  policy, 
and  to  be  firmly  enforced,  yet  it  must  be  with 
that  equitable  construction  which  has  been 
given  to  it,  and  which  is  coeval  with  the 
statute  itself;  to  wit,  that  it  was  designed  to 
prevent  frauds,  and  should  not  be  interpreted 
and  enforced,  so  as  to  be  made  an  instrument 
of  fraud.  The  principles  upon  which  courts 
of  equity  will  enforce,  specifically,  parol  con- 
tracts, upon  the  ground  of  part  performance, 
are  well  settled,  and  have  been  repeatedly 
recognized  by  this  court.  When  the  parol 
agreement  is  certain  and  definite  in  its  terms; 
Rnd  the  acts  in  part  performance  refer  to, 
rcault  from,  or  are  done  in  pursuance  of  the 


agreement;  and  the  agreement  has  been  so 
far  executed,  that  to  refuse  to  complete  its 
execution  would  operate  a  fraud  upon  the 
party,  and  place  him  in  a  situation  which 
does  not  lie  in  compensation,  "when  these 
three  things  concur,"  it  was  held  by  this 
court  in  Wright  v.  Pucket,  22  Gratt  370, 
742  Judge  Christian's  opinion  *concurred 
in  by  the  other  judges,  "a  court  of 
equity  will  decree  specific  execution." 

The  contract  hereinbefore  recited,  as  al- 
leged in  the  bill  is  certain  and  definite  in  its 
terms.    The   act«   of   part   performance  are 
thus  alleged  in  the  bill.    "At  the  time  this 
agreement  was  made,  which  it  is  believed 
never  was  reduced  to  writing,  the  land  was 
in   woods,  and  under  this  agreement,  Ahner 
Lester,  Jr.,  was  put  in  possession ;  cut  the  first 
stick  of  timber  on  it;  built  a  house,  barn, 
stables,    and    such    buildings    and    appurte- 
nances as  are  usual;  cleared  out  the  land, 
cultivated  it,  planted  out  fruit  trees,  and  in 
every  respect  used  and  enjoyed  the  land  as 
his  own,  until  the  day  of  his  death,  which 
happened    in    the   year    1862;"   and   the  pos- 
session continued  in  his  heirs  until  the  pres- 
ent.   The  bill  further  alleges  that  Abner  Les- 
ter, Jr.,  amply  provided  for  and  supported  the 
said  Abner,  the  elder,  and  his  wife,  as  long 
as   he  lived.    And   that  after   the  death  of 
Abner,   Jr.,    his    children   provided   for  and 
supported  the  said  Abner,  the  elder,  and  his 
wife,  their  grand-parents,  and  took  them  to 
their   house    to   live   with   them,   that  they 
might  the  better  provide  for  their  comfort, 
until  they  were  inveigled  away  by  the  de- 
fendants,   when    they    were   very   old,  that 
they  might  carry  out  their  fraudulent  purpose 
of   defeating  the  execution  of   the  aforesaid 
contract  of  the  old  man  with  Abner,  Jr.,  of 
which    they    were    informed;    which   purpose 
they   accomplished,   a   short  time   before  the 
death  of  the  old  man,  by  fraudulently  procur- 
ing him,  in  violation  of  his  contract  with  the 
deceased  son,  and  in  fraud  of  the  rights  of 
the  plaintiffs,  to  execute  to  them,  a  convey- 
ance of  the  land  in  controversy,  and  of  his 
•interest  in  a  suit,  which  they  had  caused  to 
be   brought    against    one    of   the    plaintiffs, 
John  W.  Lester,  for  the  use  and  occupation 
of   the    land    in    controversy,   for  one 
748    year.     ♦It    manifestly   appears,    there- 
fore, that  according  to  the  allegations 
of  the  bill,  the  three  things  concur,  upon 
the  concurrence  of  which  this  court  held  in 
Wright  V.  Pucket,  supra,  that  a  court  of  eq- 
uity will  decree  specific  execution.    It  follows 
that  the  demurrer  was  not  well  taken,  and 
that  it  ought  to  have  been  overruled. 

It  appearing  then  that  the  plaintiffs,  by 
their  bill,  have  presented  a  good  case  for 
specific  performance,  and  for  the  relief 
which  they  seek,  if  sustained  by  the  proofs: 
it  only  remains  to  enquire,  are  the  material 
allegations  of  the  bill  sustained  by  the  evi- 
dence in  the  record.  The  judge  then  pro- 
ceeds to  comment  on  the  testimony,  and 
arrives  at  the  following  conclusions: 

There  seems  to  be  no  doubt  from  the  evi- 
dence, that  Abner  Lester,  the  elder,  contracted 
to  let  Abner,  his  son  have  the  land,  but  also 
that  he  gave  assurance  to  him  when  he  was 
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about  joining  the  army,  evidently  under  the 
apprehension  that  he  might  not  return,  that 
the  land  was  his,  that  his  children  should  have 
it  if  he  did  not  return,  and  that  it  would  be  a 
home  for  his  family.  And  after  the  death  of 
his  son  Abner,  he  renewed  and  confirmed  the 
assurances  to  his  children,  that  he  had  given 
it  to  their  father,  and  that  they  by  carrying 
out  their  father's  contract  of  maintenance 
and  support,  should  have  the  land.  And 
after  the  death  of  their  father,  he  and  their 
grand-mother  moved  to  his  late  residence 
and  lived  with  them. 

The   evidence   is   also   abundant   to   show 
the  acts  of  part  performance  by  the  said  Ab- 
ner, Jr.    That  he  entered  and  took  possession 
of    the   land    under    his    agreement    with    his 
father  in  the  year  1853  or  '4;  that  he  cleared 
out  and  cultivated  it,  and  that  he  built  a  dwel- 
ling-house, barn  and  stables  upon  it;  that  he 
supported  his  father  and  mother  from  1853  or 
'4  until  his  death  in  1862,  and  that  after 
744     his  death  his  children  *took  them  to  live 
with  them,  and  supported  them   well; 
that  they  were  very  able  and  willing,  and 
offered  to  continue  to  support  them,  until 
they    were    persuaded    by    the    defendants    to 
leave  them.  There  is  the  evidence  of  one  or 
two  witnesses,  one  of  whom  acknowledged 
himself  an  enemy  of  John  W.  Lester,  who 
speak  of  some  expression  of  dissatisfaction 
by   the   old   man,   and   one   of  them   of  his 
sending  a  message  to  his  son,  F.  W.  Lester, 
to    come    and   take   him    to   his    house.     It 
would  be  strange  if  the  defendants  had  been 
unable   to   create   some   dissatisfaction   in   the 
minds  of  the  old  people,  and  to  make  them 
think  they  were  not  treated  as  well  as  they 
might  be.    But  the  proof  on  the  other  hand  is 
abundant  that  the  old  man  was  well  pleased 
with   his  home  with  the   children  of   his  de- 
cen.sed   son,  and   with   their  treatment  of   his 
wife  and  himself,  and  that  he  was  very  averse 
to  leaving  them,  and  that  he  complained  of 
the   pertinacity  with  which  F.  ^V.  Lester  had 
urg^ed  him  to  leave  them  and  to  live  with  him; 
that    on  one  occasion    said   Fleming   actually 
sent  a  man  to  convey  him  to  his  house,  which 
was  about  eight  miles  distant,  when  he  refused 
to  gro,  and  the  man  had  to  return  without  him ; 
that  he  sent  for  him  again,  when  he  agreed  to 
go    only  on  a  visit;  that  finally,  however,  in 
Jrly   1867,  the  said  Fleming  W.  Lester  had 
firm    carried  to  his  house;  and  there  is  much 
testimony  to  show  that  he  was  anxious  to  re- 
turn to  his  home  with  his  grandchildren;  that 
he  applied  to  different  persons,  and  to  Fleming 
himself,  to  have  him  taken  back,  or  to  lend 
him    a  horse  to  return,  but  without  success; 
Fleming  thought  his  horses   were   so  poor 
and    needed  rest,  that  he  could  not  let  his 
father  have  one  of  them  to  return  to  his  home, 
but  kept  the  old  man  with  him,  and  finally  got 
him  to  execute  the  deed  bearing  date 
745       August  11th.  1870.   conveying  to   *the 
defendants  the  lamd  in  controversy  and 
his    interest  in  a  suit  which  Fleming  doubt- 
less    caused    him   to   have   brought   against 
John   W.  Lester  for  the  rent  of  the  place. 

The  contract  which  has  been  established 
between  the  old  man  and  his  deceased  son, 
t    is    shown,  was  known  to  the  defendants. 


They  were  all  informed  of  that  contract, 
and  of  its  faithful  performance  too  by  their 
brother  during  his  life,  and  of  the  care  which 
his  children  had  for  their  aged  grand-parents, 
and  the  support  they  had  provided  for  them 
by  their  hard  work  during  the  remaining 
period  of  about  three  years  of  the  war, 
when  it  was  so  hard,  even  for  those  who 
were  most  favorably  circumstanced,  to  obtain 
the  necessaries  of  life,  and  of  their  continued 
and  plentiful  support  of  them  as  long  as  they 
allowed  them  to  remain  with  them.  They  also 
knew  that  the  plaintiffs  were  able  and  wil- 
ling to  take  care  of  them,  and  support  them 
as  long  as  they  lived,  and  offered  to  do  so 
in  fulfilment  of  their  father's  contract.  But 
that  was  not  satisfactory  to  these  defend- 
ants. Was  it  that  they  were  desirous  of  pro- 
viding for  the  greater  comfort  of  their  aged 
parents?  What  could  have  begotten  this 
new-born  solicitude  in  their  behalf?  Where 
were  they,  that  they  could  not  visit  them 
and  minister  to  them  during  the  life-time 
of  their  brother  Abner?  And  after  their 
brother's  death  we  do  not  hear  of  their 
visiting  them,  or  lending  a  helping  hand  for 
their  support  and  comfort  during  that  period 
of  greatest  trial  and  suffering  this  country 
has  ever  known  whilst  the  war  lasted,  not 
even  after  their  parents  and  the  family  of 
their  deceased  brother  was  deprived  of  the 
aid  and  comfort  of  his  eldest  son,  who  was 
called  into  the  army,  which  must  have  been 
very  soon  after  the  death  of  his  father. 
It  is  not  until  some  time  after  the  close 
746  *of  the  war  that  we  hear  of  their 
showing  any  solicitude  in  regard  to 
their  aged  parents;  and  then  it  was,  as  the 
sequel  shows,  not  that  they  might  minister  to 
their  necessities,  but  that  they  might  get  them 
in  a  situation  in  which  they  would  be  under 
their  control,  and  which  would  enable  them  to 
dispossess  their  deceased  brother's  children 
of  their  home,  and  to  have  it  appropriated 
to  themselves,  having  previously,  in  1870, 
procured  the  old  man  to  make  them  a  deed. 

It  is  a  noticeable  fact  that,  in  1866,  Flem- 
ing Lester,  on  his  own  motion,  was  declared 
a  lunatic,  and  that,  in  July  1870,  he  had  him- 
self discharged  from  the  committee  of  lu- 
nacy; and  in  August,  about  one  month  after, 
this  deed  was  made. 

In  July  1871  they  instituted  an  action  of 
ejectment  against  them,  soon  after  the 
death  of  their  grandfather,  lo  expel  them 
from  their  home. 

I  am  of  opinion  that  the  failure  of  Abner 
Lester,  the  elder,  to  fulfil  his  contract  with 
his  son,  and  his  conveyance  of  the  land  in 
controversy  to  the  defendants,  was  a  gross 
breach  of  faith  and  fraud  upon  the  plaintiffs, 
and  that  the  defendants  are  responsible  for 
the  fraud,  and  that  said  deed  is  fraudulent, 
and  should  be  set  aside  and  annulled,  and 
there  should  be  a  decree  of  specific  perform- 
ance by  the  conveyance  of  the  land  in  con- 
troversy to  the  plaintiffs,  and  that  the  judg- 
ment in  ejectment  against  them  should  be 
perpetually   injoined.  . 

Christian,  J.,  dissented,  by  VjOOglC 

The  decree  was  as  follows: 
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The  court  is  of  opinion,  for  reasons  stated  j  their  favor  against  John  W.  Lester  on  the 
in  writing  and  filed  with  the  record,  that  |  13th  day  of  December  1871.  And  the  court 
Abner    Lester,    Jr.,    in    his    lifetime,    pur-  :  doth  further  decree  the  specific  execution  of 


chased  the  land  in  dispute  from  his 
747     *father,  Abner  Lester,  Sr.,  for  and  in 

consideration  of  the  support  and  main- 
tenance of  the  said  Abner,  the  elder,  and 
his  wife,  during  their  lives;  and  in  pursu- 
ance of  said  contract,  the  said  Abner,  the 
younger,  was  let  into  the  possession  of  the 
land  by  his  father,  and  held  the  exclusive, 
undivided  and  undisputed  possession  there- 
of until  his  d^ath,  for  a  period  of  eight  or 


the  contract  aforesaid  between  Abner  Les- 
ter, Sr.,  and  Abner  Lester,  Jr.,  for  the  tract 
of  land  granted  by  the  commonwealth  to 
Abner  Lester,  by  patent  bearing  date  the 
1st  day  of  November  1852,  a  copy  of  which 
is  filed  with  the  record,  according  to  the 
metes  and  bounds  thereof,  by  the  said  patent 
described,  except  fifty  acres  thereof,  which  it 
appears  was  sold  to  Thomas  Franklin  with  the 
consent  of  the  said  Abner  Lester,  Jr.   And  it 


nine  years,  with  the  knowledge  and  acquies-  is  ordered  and  decreed  that  the  sheriff  of 
cence  of  his  father,  who  occupied  no  part  of  .  Floyd  county,  who  is  hereby  appointed  a  com- 
it  during  that  period,  but  lived  at  another  place  i  missioner  for  the  purpose,  do  convey  the  said 
about  a  half  mile  distant  from  his  son's  |  tract  of  two  hundred  and  sixty-six  acres  of 
place,  and  which  was  not  a  part  or  parcel  land,  by  metes  and  bounds  as  hereinbefore  d^ 
thereof.    That  the  said  Abner,  the  younger, 


cleared  out  land  upon  the  place  in  dispute, 
which,  prior  to  his  purchase  aforesaid,  was 
in  forest,  and  without  any  sort  of  improve- 
ment— ^built  a  dwelling-house  and  other  build- 
ings upon  it — planted  orchards,  and  culti- 
vated the  land  under  his  said  contract,  and 
furnished  support  and  maintenance  for  his 
father  and  mother  as  long  as  he  lived,  and 
that  after  his  death  his  children,  their 
mother  not  having  survived  their  father, 
continued  in  possession  of  the  land  and  cul- 
tivated it,  and  took  the  said  Abner,  the  el- 
der, and  his  wife,  who  were  then  old  and  in- 
firm, to  live  with  them,  and  gave  them  the 
best  support  and  maintenance  they  could 
for  the  period  of  about  five  years,  which  the 
said  Abner  Lester,  the  elder,  accepted  in  ful- 
fillment of  their  father's  contract  with  him. 
That  then  the  old  man  was  carried  away  by 
his  son  Fleming  to  his  place  of  residence, 
abotit  eight  miles  distant,  and  was  not  able 
to  return  to  his  home  with  his  grandchil- 
dren, the  said  Fleming  withholding  from 
him  the  means  of  returning,  but  in  August 
1870  caused  him,  he  then  being  about  eigh- 
ty-eight years  old,  to  execute  to  him  a  deed, 
.conveying  to  him  and  his  sister,  Elizabeth 
Thompson,  one  of  the  appellees,  in  the 
748  proportion  of  two-thirds  to  *himself, 
and  one-third  to  his  said  sister,  the 
most  of  the  land  which  he  had  previously 
contracted  to  convey  to  his  deceased  son, 
Abner.  of  which  they  had  notice.  And  the 
court  being  further  of  opinion  that  the  ap- 
pellants are  entitled  to  the  said  land  under  the 
contract  of  Abner  Lester,  Jr.,  with  the  said 
Abner  Lester,  Sr. ;  and  that  the  said  deed  of 
conveyance  to  Fleming  Lester  and  Elizabeth 
Thompson,  bearing  date  the  11th  day  of  Au- 
gust 1870,  and  admitted  to  record  in  the 
clerk's  office  of  the  county  court  of  Floyd 
county,  as  appears  by  the  certificate  of  J. 
Godfry.  deputy  clerk,  a  copy  of  which  is 
filed  with  the  record,  is  fraudulent,  it  is  there- 
fore adjudged,  ordered  and  decreed  that  the 
said  deed  be,  and  is  hereby,  set  aside  and  an- 
nulled; and  the  appellees,  Fleming  W.  Lester, 
Levi  Thompson  and  Elizabeth  his  wife,  and 
all  other  persons,  are  perpetually  restrained 
and  injoined  from  all  proceedings  whatso- 
ever to  execute  and  enforce  the  judgment 
of  the  county  court  of  Floyd,  rendered  in 
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scribed,  except  fifty  acres,  part  and  par- 
749     sel   thereof  sold   by   the   said  ♦Abner 

Lester,  Sr.,  to  Thomas  Franklin,  to 
James  L.  Lester,  Callahil  Lester,  J.  E.  Les- 
ter, Barbara  Dickerson,  Nancy  E.  Gray, 
Sarah  Wainwright  and  Rachel  W.  Lester, 
children  and  heirs  of  Abner  Lester,  Jr.,  and 
to  Thomas  L.  Michie,  assignee  in  bank- 
ruptcy of  John  W.  Lester,  another  of  the 
heirs  of  Abner  Lester,  Jr.,  to  hold  in  com- 
mon with  the  beforenamed  grantees.  And 
it  is  further  ordered  that  the  appellees  pay 
to  the  appellants  their  costs  expended  in  the 
prosecution  of  their  appeal  here,  togcthci 
with  their  costs  in  the  court  below. 
Decree  reversed. 


750 


♦Hartley  v.  McKinney. 

July    Term.    1877,    Wythcville. 


1.  Umlawfal  Det«lnei^-F«ll«re  to  File 
Pleaa.* — In  an  action  of  unlawful  detainer  tic 
defendant  appears ;  but,  though  the  case  is  continued 
for  years,  he  does  not  file  any  pica.  The  cause  is 
proceeded  in  precisely  as  if  there  was  a  plea  filed— 
the  jury  are  sworn  to  try  the  issue  joined,  and  tke 
defendant  makes  full  defence.  There  haring  been 
a  verdict  and  judgment  in  favor  of  the  plaintiff,  the 
defendant  cannot  set  up  the  want  of  the  plea  sad 
issue   thereon   in  the  appellate  court. 

2.  Relesuse  by  Coansel — Correction  •< 
Jodvment. — In  this  case  the  jury  by  their  ver- 
dict gave  to  the  plaintiff  the  Tand  claimed  in  her 
summons,  which  included  a  half  acre  which  prob- 
ably did  not  belong  to  her,  and  it  was  plainly  laid 
down  on  the  plat;  and  the  judgment  was  according 
to  the  verdict.  The  defendant  moved  the  court  to 
set  aside  the  verdict  and  judgment;  and  the  plain- 
tiff, by  her  counsel,  in  court  released  the  said  half 
acre.  The  court  thereupon  overruled  the  defend- 
ant's motion,  set  aside  the  judgment,  but  not  the 
verdict,  and  rendered  a  judgment  for  the  land 
claimed  except  the  half  acre — Held:  It  was  cmb- 
petent  for  the  counsel  to  release  the  half  acre  of 
land  for  the  plaintiff;  and  it  was  proper  in  the 
court  to  set   aside   the   first  judgment  and  enter  a 


*Vnlawf  nl  Detnlner— Failare  to  File  Flea. 

— Sec  Frarier  v.  Va.  Military  Inst.,  81  Va,  63,  cit- 
ing Olinger  v.  Shepherd,  >*>  Gratt.  462;  Barton's 
Law  Pr.  1165.  133%itized  by  VjOOQIC 
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judgment  for  the  land  included  in  the  verdict, 
except  the  said  half  acre. 
S.  Practice — Eirldence — Irrelevancy. — In  this 
case  the  plaintiff  claimed  under  the  will  of  her  hus- 
band, which  gave  her  in  lieu'  of  her  dower  all  his 
real  estate  during  her  life,  except  certain  portions 
bequeathed  to  his  children.  The  defendant  claimed 
under  a  son  to  whom  testator  gave  a  parcel  of 
land.  Evidence  for  the  defendant,  that  the  plain- 
tiff had  been  in  possession  and  enjoyed  the  benefits 
of  one  full  half  of  the  cleared  lands  of  her  late 
husband  from  the  time  of  his  death  to  the  time 
of   the  trial,   is   irrelevant  and  inadmissible. 

4.  Instruct  Ions — ^Bvldence.* — Instructions  asked 
for,  which  are  not  founded  on  the  evidence  in  the 

case,    are    properly    refused. 

751  *6.     ^nritneaaes— Intereat.— The      tes- 

timony of  a  witness  for  the  plaintiff  is  ob- 
jected to  by  the  defendant,  because  the  witness  had 
sold  to  and  rented  from  the  landlord  of  the  defend- 
ant the  land  in  dispute  by  deed  under  seal;  and 
he  cannot  therefore  disparage  the  title  which  the 
witness  had  so  acknowledged. — Hsld:  Though  that 
would  be  ground  for  not  permitting  him  to  deny 
the  title  of  his  landlord  in  an  action  against  him 
for  rent  or  possession,  it  certainly  is  not  ground 
for  his  incompetency  to  deny  that  fact  in  a  contro- 
versy between  other  parties,  and  in  which  he  has 
no   interest. 

0.  Same — Preanmption. — A  witness  intended  to 
state  the  facts  according  to  the  best  of  his  knowl- 
edge or  understanding  and  belief.  It  will  be  so  pre- 
sumed in  the  absence  of  evidence  to  the  contrary. 

7.  Depoaition — Mlanomer  Bffect. — A  deposi- 
tion is  taken  to  be  read  in  a  case  in  which  Franklin 
Bartley  is  defendant,  and  that  is  the  name  given  in 
the  summons  and  to  which  he  appeared;  but  the 
name  in  which  the  action  is  carried  on  is  William 
F.  Bartley.  The  person  is  obviously  the  same,  and 
Franklin  is  part  of  the  defendant's  name.  The 
deposition    cannot   be   objected    to   on    this   ground. 

5.  Appeal — Reviemr — Contradictory  Bvi- 
dence. — There  having  been  oral  evidence  in  the 
cause  expressly  proving  that  the  land  in  controversy 
is  part  of  the  land  devised  to  the  plaintiff,  and  the 
jury  having  so  found,  though  there  may  be  doc- 
umentary evidence  tending  to  show  it  was  not  em- 
braced in  the  tract  of  the  plaintiffs  husband,  yet 
the  exceptions  of  the  defendant  to  the  ruling  of  the 
court  refusing  a  new  trial,  containing  the  evidence 
and  not  the  facts  proved,  the  court  certifying  its 
inability  to  certify  the  facts  because  of  conflict  of 
evidence,  the  appellate  court  cannot  reverse  the 
judgment,  but  must  take  it  to  be  correct. 

This  was  a  proceeding  by  unlawful  detainer 
in  the  circuit  court  of  Scott  county,  by  Nancy 
McKinney  against  William  F.  Bartley,  to  re- 
cover a  tract  of  land.  There  was  a  verdict 
and  judgment  for  the  piaintiflF;  to  which,  on 
the  application  of  Bartley,  a  writ  of  error  and 


*f  natrnctiona — Evidence. — In  Kimball  &  Fink 
V.  Borden,  95  Va.  207,  the  court  says:  "It  has  been 
repeatedly  held  by  this  court  that  it  is  error  to  give 
an  instruction  when  there  is  no  evidence  tending  to 
prove  the  facts  upon  which  the  instruction  is  based." 
Citing  the  principal  case  and  Palsey  v.  English,  10 
Gratt.  236;  Rea  v.  Trotter,  26  Gratt.  585,  594;  Bor- 
land V.  Barrett,  76  Va.  128,  135;  Norfolk  &  W.  R.  R. 
Co.  V.  Ncely,  91  Va.  539,  542;  Seaboard  &  Roanoke 
R.  Co.  V.  Joyncr,  92  Va.  354,  J62;  Michie  v.  Coch- 
ran,   93   Va.   641,   648. 
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supersedeas  was  awarded  by  one  of  the  judges 
of  this  court.  The  case  is  fully  stated  in  the 
opinion  of  the  court  delivered  by  Moncure,  P. 

W.  H.  Boiling,  W.  H.  Burres  and  Vance  & 
Wood,  for  the  appellant. 

752        *Hagan  and  Pridemore,   for  the  ap- 
pellee. 

MoNCURB,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  and  supersedeas  to 
a  judgment  of  the  circuit  court  of  Scott 
county,  rendered  on  the  24th  day  of  August, 
1875,  in  an  action  of  unlawful  detainer, 
which  was  pending  in  said  court  in  the  name 
of  Nancy  McKinney,  piaintiflF,  against  Frank- 
lin Bartley,  defendant.  The  piaintiflF  claimed 
a  tract  of  land  described  in  her  complaint  by 
metes  and  bounds,  and  estimated  to  contain 
fifty-two  acres,  lying  in  said  county.  Both 
parties  claimed  title  under  James  McKinney, 
who  lived  and  died  in  that  county,  and  whose 
will,  bearing  date  on  the  7th  day  of  April, 
1859,  was  duly  recorded  in  the  county  court 
of  said  county  in  the  same  year.  The  second 
clause  of  his  will  was  in  these  words:  "2.  I 
will  and  bequeath  unto  my  beloved  wife,  Nan- 
cy McKinney,  instead  of  her  dower,  all  my 
real  estate  during  her  natural  life,  except 
certain  portions  of  the  same  hereafter  men- 
tioned in  this  will  and  bequeathed  to  my 
children,"  &c.  The  fourth  clause  is  in  these 
words :  "4.  I  will  and  bequeath  to  my  be- 
loved son,  David  McKinney,  all  that  part  of 
my  real  estate  which  he  now  occupies,  ex- 
cept that  part  hereby  willed  to  Louisa 
Young  (by  the  third  clause  of  the  will)  for 
his  use  and  benefit  during  his  natural  life, 
and  at  his  death  to  his  children,"  &c.  The 
piaintiflF  claimed  the  land  in  controversy 
as  being  a  part  of  the  land  devised  to  her  for 
her  life  by  her  husband,  the  said  testator 
James  McKinney,  as  aforesaid.  The  defendant 
claimed  it  as  being  part  of  the  land  devised  to 
David  McKinney  for  his  life  by  his  father, 
the  said  testator,  as  aforesaid;  the  defendant 
claiming  to  be  tenant  of  the  land  in  contro- 
versy for  a  year,  or  from  year  to  year 
758  of  *H.  S.  Kane,  the  purchaser  of  the 
interest  of  said  David  McKinney  in 
the  land  devised  to  him  for  life  as  aforesaid, 
at  a  sale  made  of  said  interest  by  the  as- 
signee in  bankruptcy  of  the  said  David  Mc- 
Kinney; the  said  Kane  claiming  that  the 
land  in  controversy  is  a  part  of  the  land 
which  was  devised  to  the  said  David  McKin- 
ney and  purchased  by  said  Kane  as  aforesaid. 
Whether  it  is  a  part  of  the  land  which  was  de- 
vised to  said  Nancy  McKinney,  or  a  part  of 
the  land  which  was  devised  to  said  David  Mc- 
kinney  as  aforesaid,  is  the  only  question  on 
the  merits,  which  is  involved  in  this  case.  And 
whether  it  be  one  or  the  other,  depends  upon 
the  question  whether  or  not  it  be  part  of  the 
testator's  land  which  was  occupied  by  said 
David  McKinney  at  the  time  of  his  father's 
death  or  date  of  his  will.  If  it  is,  then  it  is 
part  of  the  land  which  was  devised  to  the 
said  David  McKinney;  if  it  is  not,  then  it  is 
part  of  the  land  which  was  divised  to  the 
said  Nancy  McKinney,  as  aforesaid.)Q[g 
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After  the  action  had  been  for  some  years 
pending  in  the  court  below,  verdict  and 
judgment  were  at  length  rendered  therein 
for  the  plaintiff,  the  said  Nancy  McKinney. 
On  the  petition  of  the  defendant,  the  said 
Franklin  Hartley,  by  the  name  of  Wm.  F.  Bart- 
ley,  a  writ  of  error  and  supersedeas  was 
awarded  to  him  by  a  judge  of  this  court; 
which  is  the  case  we  now  have  to  dispose  of. 

Several  errors  are  assigned  in  this  case, 
which  we  will  proceed  to  consider  in  their 
order  of  assignment.    The  first  is: 

"1st.  Because  no  plea  has  ever  been  filed 
by  the  defendant  or  his  counsel  in  said  case, 
and  no  issue  joined  between  the  parties; 
and  consequently  the  verdict  and  judgment 
are  erroneous.  Rowans  v.  Givens,  10  Gratt 
250,"  &c. 

754  *It  does  not  appear  from  the  record 
that  any  plea  was  actually  filed  or  put 

in  by  the  defendant  in  the  case;  though  an 
"issue"  is  frequently  mentioned  in  the  rec- 
ord, and  a  jury  was  twice  sworn  to  try"the 
issue,"  or  "the  issues  joined"  in  the  case, 
and  verdict  and  judgment  were  rendered 
thereon.  At  the  very  court  to  which  the  sum- 
mons was  returned  executed,  to  wit,  June, 
1872,  the  cause  was  continued  on  the  motion 
of  the  plaintiff,  and  an  order  of  survey  was 
made  on  the  motion  of  the  defendant.  At 
the  next  term  of  the  court,  to  wit,  July,  1872, 
the  cause  was  continued  on  the  motion  of  the 
defendant,  and  another  order  of  survey  was 
made  on  his  motion.  In  August,  1872,  the 
cause  was  continued  generally,  and  in  Sep- 
tember, 1872,  it  was  continued  on  the  motion 
of  the  plaintiff.  In  December,  1872,  the  parties 
mutually  agreed  that  nine  jurors  should  try 
"the  issue  in  the  cause,"  and  accordingly  nine 
jurors  were  thereupon  sworn  to  try  "the  issue 
joined."  But  after  being  for  several  days  en- 
gaged in  the  trial,  were  unable  to  agree, 
and  a  juror  was  withdrawn,  and  the  rest  of 
the  jury,  from  rendering  their  verdict  were 
discharged.  And  thereupon,  by  agreement 
of  the  parties  by  their  attorneys,  announced 
in  court,  the  cause  (which  down  to  that 
time  had  been  pending  in  the  county  court) 
was  sent  to  the  circuit  court  of  said  county, 
to  be  there  proceeded  in  to  final  determina- 
tion. In  the  circuit  court  the  cause  was  con- 
tinued, once  generally,  once  on  the  motion 
of  the  plaintiff,  and  five  times  on  the  mo- 
tion of  the  defendant,  until  August,  1875, 
when  a  jury  was  sworn  to  try  "the  issue 
joined."  And  after  being  several  days  en- 
gaged in  the  trial,  they  at  length  found  a 
verdict  in  these  words:  "We,  the  jury,  find 
for  the  plaintiff  the  land  mentioned  in  the 
within  summons  as  therein  described."  And 
judgment     was     thereupon     rendered, 

755  *"that  the  plaintiff  recover  against  the 
defendant  the  possession  of  the  prem- 
ises aforesaid,  and  her  costs  by  her  in  this 
behalf  expended;  whereupon,  on  her  mo- 
tion, a  writ  of  possession  was  awarded  to 
her."  And  the  defendant  moved  the  court 
to  set  aside  the  said  verdict  and  judgment, 
and  the  court  took  time  to  consider  or  said 
motion.  Aftervfards,  to- wit,  on  the  24th  day 
of  August,  1875,  the  court  having  maturely 
considered  the  said  motion,  and  the  plaintiff 
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by  counsel  in  open  court  releasing  to  the  de- 
fendant the  parcel  of  about  one  half  acre  of 
the  land  in  dispute  described  by  the  wit- 
ness, James  M.  Young,  in  his  testimony, 
the  boundaries  of  which  half  acre  are  set 
out  in  the  record;  thereupon  the  court  set 
aside  the  said  judgment,  but  overruled  the 
said  motion  to  set  aside  the  verdict,  and 
rendered  judgment  that  the  plaintiff  recover 
possession  of  all  the  premises  in  the  summons 
described,  except  the  said  half  acre,  and  ^hat 
she  recover  her  costs  as  afore^id. 

Thus  it  appears  that  if  there  was  in  fact 
no  issue  joined,  and  no  plea  in  the  case,  as 
there  doubtless  was  not,  the  case  was  pro- 
ceeded in  and  tried  as  if  there  had  been  such 
plea  and  issue,  and  was  so  proceeded  in 
with  the  consent  and  by  the  co-operation  of 
the  defendant  himself,  who,  though  he  alone 
had  the  right  to  put  in  a  plea,  did  not 
choose,  but  omitted  to  do  so,  and  elected 
to  proceed  to  trial  without.  He  cannot, 
therefore,  take  advantage  of  his  own  wrong 
and  make  the  objection,  for  the  first  time,  in 
the  appellate  court.  Had  he  made  it  in  the 
court  below,  while  the  cause  was  pending 
there,  it  might,  and  no  doubt  would,  at  once 
have  been  removed.  In  fact  he  had  a  right  to 
put  in  a  plea,  and  could  have  done  so  of  his 
own  accord,  and  without  the  leave  of  the 
court,  if   he  had  desired  to   do  so;  but  he 

did  not. 
756  *In  fact  the  defendant  has  sustained 
no  injury  by  what  has  been  done  in  the 
court  below  in  that  respect ;  and  the  case  was 
tried  precisely  in  the  same  manner  and  with 
the  same  effect  as  if  the  plea  of  not  guilty 
had  been  put  in,  and  issue  thereon  had  been 
joined  in  the  case. 

Formerly,  we  know,  there  was  no  provi- 
sion for  any  plea  in  such  a  case,  but  it  was' 
a  summary  proceeding  commenced  by  the 
warrant  of  a  justice  of  the  peace,  and  tri- 
able before  three  justices,  and  without 
pleadings.  See  1  Rob.  Pr.,  old  edition,  pp. 
496-498,  and  authorities  cited. 

But  now  it  is  a  proceeding  of  more  formal- 
ity. See  Code  of  1873,  ch.  130,  embodying  the 
act  of  1870,  '71,  Sess.  Acts  p.  173,  ch.  130.  Still 
there  is  but  one  plea  provided  for,  which  is  the 
plea  of  "not  guilty,"  which  the  defendant  may 
put  in  or  not  athiselection,  andif  heelcctnot 
to  put  it  in,  and  chooses  to  go  to  trial,  as  the 
defendant  did  in  this  case,  without  putting  it  in, 
the  effect  is  precisely  the  same  under  the  law 
as  if  he  had  put  it  in.  The  law  provides  that 
"if  the  defendant  appear  and  plead,  his  plea 
s'uall  be  "not  guilty."  Upon  this  issue,  or  upon 
the  return  of  the  first  or  any  subsequent  sum- 
mons "executed,"  the  court  or  justice  as  the 
case  may  be,  shall  try  whether  he  unlaw- 
fully withholds  the  premises  in  contro- 
versy. When  the  summons  is  returnable  to 
a  court,  a  jury  may  be  impaneled  to  try  the 
case  upon  the  application  of  either  party,  at 
any  time  before  the  trial.  Id.  §  2.  The  law 
further  provides,  that  "if  it  appear  that  t^e 
plaintiff  was  forcibly  or  unlawfully  turned 
out  of  possession,  or  that  it  was  unlawful- 
ly detained  from  him,  unless  it  also  appear 
that  the  defendant  has  held  or  detained  the 
possession  for  three  years  Jj^oi;^  ^he  date 
Digitized  by ' 
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of  the  summons,  the  verdict  or  judgment 
shall  be  for  the  plaintiff  for  the 
757  *said  premises,  or  such  part  thereof  as 
may  be  found  to  have  been  so  held  or 
detained.  When  part  only  of  the  premises  is 
found  for  the  plaintiff,  the  verdict  or  judg- 
ment shall  describe  the  part  so  found.  In 
such  cases  the  verdict  or  judgment  shall  be 
for  the  plaintiff.  If  the  verdict  be  for  the 
defendant  as  to  the  whole,  judgment  shall 
be  for  him."    Id.  §  3. 

The  case  is  very  different  from  that  of 
Rowans  v.  Givens,  supra,  relied  on  in  the  pe- 
tition, and  the  cases  cited  in  that  case.  If 
this  were  an  ordinary  case,  it  might  be  mate- 
rial to  enquire  whether,  according  to  what  is 
said  by  this  court  in  Soutkside  R.  R.  Co.  v. 
Daniel,  20  Gratt.  344,  cited  in  the  argument, 
there  would  be  any  error  of  which  the  party 
could  avail  himself  on  the  ground  taken  in 
the  first  assignment  of  error.  What  is  said 
in  the  opinion  of  Judge  Staples,  which  was 
concurred  in  by  all  the  judges  who  sat  in  that 
case,  in  regard  to  "the  spirit  of  the  modern 
cases,  and  the  disposition  manifested  by  the 
courts  to  disregard  mere  technical  objections, 
unless  there  be  omitted  something  so  essential 
to  the  action  or  defence  that  judgment  accord- 
ing to  law  and  the  very  right  of  the  case  can- 
not be  given,"  Id.,  pp.,  360  and  361,  strongly 
applies  to  this  case.  But,  without  considering 
that  question,  we  are  of  opinion  that  there  is 
no  error  in  the  judgment  on  the  ground  taken 
in  the  first  assignment  of  error. 

The  second  assignment  of  error  is: 
2nd.     "Because  the  verdict  and  first  judg- 
ment rendered  in  the  case  were  both  rendered 
for  one-half  acre  of  land  too  much,,  as  con- 
ceded  by  the  plaintiff's  counsel,   upon  which 
ground  the  motion  of  the  defendant's  counsel 
to  set  aside  the  verdict  of  the  jury  ought  to 
have  been  sustained ;  and  the  court  erred 
758     in  accepting  *the  oral  act  of  counsel  for 
plaintiff  as  a  legal  and  proper  release 
to   defendant  of  the   half  acre  of  land  re- 
covered by  plaintiff,  and  thereupon  set  aside 
the   judgment   first   rendered,  and  rendered 
a   second  judgment  minus  the  half  acre  of 
land,  and  overruled  the  motion  of  defend- 
ant's counsel  to  set  aside  the  verdict  ren- 
dered for  the  whole  parcel  of  land  sued  for." 
If  the  verdict  and  first  judgment  were  for 
a   half  acre  too  much,  that  defect  could  of 
course  be  cured  by  a  release  of  the  half  acre 
and  taking  a  judgment,  as  was  done  in  this 
case,   for  the  balance  of  the  land  for  which 
the   verdict  was  rendered.     The  only  question 
is,  whether  there  has  been  an  effectual  release 
of  the  half  acre.    There  can  be  no  doubt  upon 
that    subject.    For  the  plaintiff's  counsel  had 
a    right  to  correct  the  verdict  in  that  respect 
by    a  release  of  the  half  acre  improperly  re- 
covered.    There  is   no  judgment  against  the 
defendant  except  for  the  balance  of  the  land 
after   deducting  the   half  acre.    The  plaintiff 
has   never  objected  to  this  act  of  her  counsel, 
but,   on  the  contrary,  has  affirmed  it  by  claim- 
ing    the   benefit  of   the   judgment   which   the 
defendant  is  now  seeking  to  avoid.    There  is 
no    uncertainty  as  to  the  half  acre  released, 
the    boundaries  thereof  being  set  out  in  the 
judgment.    If  the  plaintiff  is  satisfied  with 


239 


the  release,  the  defendant  is  not  prejudiced 
thereby,  and  surely  cannot  complain  of  it. 
We  are  of  opinion  that  there  is  no  error  in 
the  judgment  in  that  respect. 

The  third  assignment  of  error  is: 
"3d.    Because  the   documentary   evidence 
alone  adduced  by  defendant  in  the  cause, 
being  the  deed  to  his  landlord  from  the  as- 
signee and  his  written  leases,  proved  clearly 
and    conclusively    that    the    defendant    and 
those  under  whom  he  claimed  had  held 
759     and    detained    *the    possession    of   the 
land   in   controversy  more   than  three 
years  before  the  date  of  -the  summons  is- 
sued in  the  cause." 

'The  fact  is  certainly  not  so.  The  deed 
from  the  assignee  in  bankruptcy  of  David 
McKinney  merely  conveys  to  Henry  S.  Kane 
the  bankrupt's  interest  in  the  tract  of  land 
devised  to  him  by  his  father,  but  does  not  set 
out  the  boundaries  of  that  land — much  less, 
does  not  affirm  that  the  land  in  controversy 
is  part  of  the  land  whi<;h  was  so  devised. 
The  question,  whether  the  said  land  in  con- 
troversy be  parcel  or  not  of  the  said  land  so 
devised,  remains  wholly  unaffected  by  that 
deed.  As  to  the  lease  which  was  made  by 
said  Kane  to  said  David  McKinney,  for  two 
years,  of  the  land  which  was  bought  by  the 
former  at  the  sale  made  by  the  assignee  in 
bankruptcy  of  the  latter,  as  aforesaid,  that 
lease  is  of  the  land  devised  to  said  David  by 
his  father,  and  no  more  describes  or  conveys 
the  land  in  controversy  than  does  the  deed 
from  the  assignee  aforesaid.  And  as  to  the 
leases  subsequently  made  by  Kane  to  Godsey 
dated  10th  February  1871,  and  to  the  defend- 
ant Bartlcy,  the  16th  of  April  1872,  for  a  year 
each,  if  they  were  of  the  land  in  controversy, 
as  they  no  doubt  were,  still  neither  of  them 
was  executed  or  bears  date  more  than  three 
years  before  the  date  of  the  summons  is- 
sued in  this  cause,  which  was  the  13th  day 
of  May  1872.  Therefore  we  think  the  cir- 
cuit court  did  not  err  on  the  ground  stated 
in  the  third  assignment  of  error. 
The  fourth  assignment  of  error  is: 
"4th.  The  court  erred  in  excluding  from 
the  jury  that  portion  of  the  deposition  and 
evidence  of  the  witness,  Robert  S.  Harris, 
that  proved  that  the  plaintiff  as  widow  of 
James  McKinney,  dec'd,  has  been  in  posses- 
sion of.  and  enjoyed  the  benefits  of, 
7W)  one  full  half  of  the  *cleared  lands  of 
her  late  husband,  James  McKinney, 
dec'd,  from  the  time  of  his  death  to  the 
present  time."  This  is  the  subject  of  the 
first  bill  of  exceptions. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  on 
that  ground.  The*  evidence  exchided  was 
wholly  irrelevant  to  the  issue  or  matter  in 
controversy  and  'was  inadmissible.  There 
was  therefore  no  error  in  excluding  it. 
The  fifth  assignment  of  error  is: 
"5th.  The  court  erred  in  refusing  to  give 
the  instructions  asked  for  by  defendant's 
counsel,  numbered  1,  2.  and  3,  and  to  be 
found  on  pages  79  and  80  of  the  record,  and 
in  giving  no  instruction  in  lieu  thereof." 
This  is  the  subject  of  the  thi«i  bill  of  ex- 
ceptions. Digitized  by  VjOOQIC 
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That  bill  of  exception  states  that  on  the 
trial  of  the  cause,  after  the  parties  had  in- 
troduced all  the  evidence,  as  the  same  is  set 
out  in  the  defendant's  bill  of  exceptions 
No.  4,  the  defendant  by  his  counsel  moved 
the  court  to  give  to  the  jury  the  instruc- 
tions numbered  1,  2,  and  3,  in  the  words  and 
figures  following,  to  wit: 

"No.  1.  The  court  further  instructs  the 
jury,  that  if  Nancy  McKinney  allowed  her 
son  David  McKinney  to  appear  as  the  owner 
of  the  land  in  controversy,  and  as  having 
full  power  to  dispose  of  the  same,  and  inno- 
cent third  parties  were  thus  led  into  dealing 
with  him  as  the  owner  thereof,  that  she  will 
be  estopped  to  deny  the  right  of  said  David 
McKinney  to  dispose  of  the  same." 

There  was  no  evidence  before  the  jury 
tending  to  show  that  she  allowed  him  to 
appear  as  the  owner  of  the  land  in  contro- 
versy and  as  having  full  power  to  dispose  of 
the  same,  and  that  innocent  third  parties 
were  thus  led  into  dealing  with  him  as  the 
owner  thereof.  And  if  there  was,  certainly 
there  was  no  evidence  before  them  tend- 

761  ing  to  show  that  there  was  any  *intent 
on  her  part  in  any  thing  done  or  per- 
mitted by  her,  that  innocent  third  parties 
should  be  led  into  dealing  with  him  as  the 
owner  of  the  said  land.  Being  his  mother 
she  may  have  permitted  him,  as  her  husbmd 
probably  did  before  her,  to  use  the  land  in 
controversy,  or  a  part  thereof,  or  the  house 
thereon;  but  she  did  not,  so  far  as  the  record 
shows  or  tends  to  show,  give  him  any  title 
to,  or  interest  in,  the  land  in  controversy  or 
any  part  thereof,  which  he  could  sell  or 
otherwise  dispose  of,  or  which  his  assignee 
in  bankruptcy  could  so  sell  or  dispose  of; 
even  if  such  assignee  had  ever  attempted  or 
intended  so  to  do,  as  he  never  did,  so  far  as 
the  record  shows  or  tends  to  show. 

"No.  2.  The  court  also  tells  the  jury  that 
if  they  believe  from  the  evidence  that  Nancy 
McKinney,  at  the  time  the  land  was  being 
run  out  by  her  son,  David  McKinney.  for 
the  purpose  of  delivering  possession  of  the 
lands  in  controversy  to  H..  S.  Kane,  or  his 
tenants,  had  notice  of  the  purpose  for  which 
it  was  being  surveyed,  and  stood  silently 
by,  allowing  the  same  to  be  surveyed  for 
the  purpose  of  delivering  the  same,  and 
that  the  lines  were  run  so  as  to  include  the 
land  in  controversy  with  her  knowledge, 
and  delivered  to  said  Kane  and  his  agent  or 
tenant;  then  the  said  Nancy  McKinney  is 
estopped  to  deny  David  McKinney's  right 
to  dispose  of  the  said  land,  and  the  jury 
should  find  for  the  defendant." 

There  is  no  evidence  in  the  record  tending 
to  show  any  such  case  as  is  supposed  in  the 
instruction,  and  the  same  was  calculated  to 
mislead  the  jury.  There  was  no  survey  mide 
before  Kane  became  the  purchaser  at  the  sale 
made  by  the  assignee  of  the  bankrupt,  Pavid 
McKinney;  and  nothing  which  may  have 
been  done  or  said  at  the  survey  afterwards 
made,  could   possibly   have   had   any   in- 

762  fluence   on    Kane   in   *making   the  pur- 
chase.     The    plaintiff,    Mrs.    McKinney. 

could  therefore  have  had  no  motive  in  sur- 
rendering  any    of    her    rights    to    the    said 


purchaser,  or  in  pretending  that  any  part  of 
her  share  of  her  husband's  land  belonged  to 
her  bankrupt  son,  or  to  the  purchaser  at  the 
sale  made  by  his  assignees.  She  was  an  old 
lady,  over  seventy-five  years  of  age,  had  but 
a  life-estate  in  the  land,  and  probably  did 
not  understand  the  purpose  for  which  the 
survey  was  being  made.  She  had  no  motive 
to  commit  the  fraud  which  is  imputed  to  her; 
and  the  strongest  and  clearest  evidence  ought 
to  be  required  to  convict  her  of  it.  The  tes- 
timony is  perfectly  consistent  with  her  inno- 
cence; and  the  court  was  right  in  refusing 
to  (give  an  instruction  founded  on  the  suppo- 
sition of  her  guilt  upon  the  faith  of  such 
testimony.  There  is,  therefore,  no  error  in 
the  judgment  on  account  of  the  refusal  of 
the  court   to  give  instruction   number  two. 

"No.  3.  The  court  instructs  the  jury  that 
a  partition  of  land,  to  be  binding,  must  be 
consummated  by  the  execution  of  a  deed 
between  the  parties  to  the  partition,  or  by 
some  memorandum  in  writing;  and  unless 
there  be  such  evidence  of  a  partition  before 
them,  they  cannot  believe  there  is  any  parti- 
tion of  the  lands  devised  to  the  widow  of 
James  McKinney,  deceased,  by  his  last 
will,  between  the  heirs  of  the  said  James 
McKinney." 

There  was  no  ground  whatever  for  this 
instruction,  which  was  not  at  all  appropri- 
ate to  the  case,  and  the  circuit  court  there- 
fore did  not  err  in  refusing  to  give  it. 

The  sixth  assignment  of  6rror  is: 
"6th.    The   court  erred  in  overruling  the 
motion  of  the  defendant's  counsel  to  exclude 
from  the  jury  the  deposition  of  David  Mc- 
Kinney and  W.  S.  R.  McKinney,  taken  and 
offered  in  evidence  by  plaintiff's  coun- 
763     sel,  ♦and  permitted  to  be  read  to  the 
jury."      (See   the   depositions   and  ex- 
ceptions taken  to  them  by  defendant's  coun- 
sel, and  endorsed  on  them.)     This  assign- 
ment   of    error    is    founded    on    a    bill    of 
exceptions   taken  by  the   defendant  to  the 
action  of  the  court  in  overruling  his  motion 
to  exclude  said  evidence  from  the  jury. 

The  exception  endorsed  on  the  deposition 
of  David  McKinney  is  in  these  words:  "This 
deposition  is  excepted  to,  because  the  wit- 
ness sold  to  and  rented  from  H.  S.  Kane,  the 
landlord  of  the  defendant,  William  F.  Bart- 
ley,  in  so  far  as  it  tends  to  disparage  the 
title  he  has  acknowledged  in  solemn  form, 
by  sale  and  by  writing,  by  an  agreement 
under  seal,  November  13th,  1873,  and  because 
the  witness  merely  gave  his  understanding, 
and  not  the  facts."  That  endorsed  on  tkc 
deposition  of  W.  S.  R.  McKinney  is  in  these 
words:  "That  part  of  this  deposition  is 
]  excepted  to,  in  which  he  testifies  to  what  his 
father  says,  and  to  what  he  understands, 
without  giving  the  source  from  which  his 
understanding  is  derived ;  and  said  deposition 
,  is  excepted  to,  because  it  is  taken  to  be  read 
in  case  in  which  Nancy  McKinney  is 
plaintiff,  and  Franklin  Bartley  is  defendant, 
and  the  defendant. in  this  suit  is  William  F. 
Bartley,  a  wholly  different  name,  and  so  far 
as  it  tends  to  disparage  the  title  of  his 
vendee,  the  defendant's  landlord  and  also  the 
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former  landlord  of  witness,  November  13th, 
1873." 

We  think  the  exceptions  are  not  well 
founded.  Those  endorsed  qn  the  deposition 
of  David  McKinney  are  two-fold:  1st.  Be- 
cause the  testimony  tends  to  disparage  the 
title  which  the  witness  had  acknowledged  in 
solemn  form  by  an  agreement  under  seal. 
That  would  be  good  ground  for  not  permit- 
ting him  to  deny  the  title  of  his  landlord 
in    an   action   for   rent   or   possession, 

764  *but    certainly    not    good  ^ground    for 
his  incompetency  to  deny  that  fact  in 

a  controversy  between  other  parties,  and 
in  which  he  has  no  interest.  2dly.  Because 
the  witness  merely  gives  his  understanding, 
and  not  the  facts.  It  appears  that  he  intended 
to  state  the  facts  according  to  the  best  of  his 
knowledge  or  understanding  and  belief,  and 
it  will  be  so  presumed  in  the  absence  of  evi- 
dence to  the  contrary.  The  witness  might 
have  been  cross-examined  as  to  the  nature 
of  his  understanding  on  the  subject,  but 
was  not.  Those  endorsed  on  the  deposi- 
tion of  W.  S.  R.  McKinney  are  three-fold, 
two  of  which  are  similar  to  those  endorsed 
en  that  of  D.  McKinney,  and  may  be  an- 
swered in  the  same  way.  The  3d  is,  be- 
cause the  deposition  was  taken  to  be  read 
in  a  case  in  which  Franklin  Bartley  is  de- 
fendant, whereas,  in  this  case,  William  F. 
Bartley  is  defendant.  This  is  certainly  not 
a  good  ground  of  exception.  They  are  the 
same  name  in  effect.  William  F.  Bartley 
being  no  doubt  William  Franklin  Bartley, 
and  commonly  called  by  his  middle  name, 
"Franklin."  The  action  was  commenced 
against  Franklin  Bartley,  who  did  not  plead 
misnomer,  but  appeared  to  the  action,  and 
afterwards  his  full  name  appe^ired  in  the 
record. 

The  seventh  and  last  assignment  of  error 
is: 

"7th.  Because  it  is  proved  by  the  docu- 
mentary evidence,  to  wit:  the  written  pur- 
chase of  H.  S.  Kane,  of  the  Tomlinson  tract 
of  thirty-seven  and  three-quarter  acres,  and 
the  plat  and  report  of  the  surveyors,  James 
P.  Fugate  and  E.  W.  Stuart,  that  the  Scott- 
McKinney  house  and  lot  in  controversy  are 
in  the  said  Tomlinson  tract,  owned  by  H. 
S.  Kane,  the  landlord  of  the  defendant,  and 
not  in  the  McKinney  tract  of  land  claimed 
by  the  plaintiflF,  which  house  and   lot 

765  were  erroneously  ♦found  for  the  plain- 
tiff,   and    judgment    erroneously    ren- 
dered in  her  favor  therefor." 

There  is  oral  evidence  in  the  case,  expressly 
proving  that  the  land  in  controversy  is  part 
of  the  land  which  was  devised  to  the  plain- 
tiff for  her  life  by  her  husband.  The  jury 
found  a  verdict  for  the  plaintiff,  and  found 
for  her  the  land  mentioned  and  described  in 
the  summons.  The  defendant  moved  to  set 
aside  the  verdict  and  grant  a  new  trial,  be- 
cause the  verdict  was  contrary  to  the  law  and 
evidence  of  the  case;  but  the  plaintiff  enter- 
ing on  the  record  a  release  of  the  piece  of 
about  one-half  acre  aforesaid,  the  court  over- 
ruled the  motion,  and  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  to  which 
ruling  of  the  court  the  defendant  excepted; 


and  in  the  bill  of  exception  all  the  evidence 
given  on  the  trial  was  set  out,  but  not  a  cer- 
tificate of  the  facts  proved,  the  court  certify- 
ing its  inability  to  certify  the  facts  because 
of  a  conflict  in  the  evidence.  Of  course  this 
court  cannot  reverse  the  judgment  of  the 
court  upon  the  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  is  contrary  to 
the  law  and  evidence  of  the  case,  but  must . 
take  that  judgment  to  be  correct. 

Upon  the  whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  ought  to  be  affirmed. 

Judgment  affirmed. 


766  *ElIiott  V.  Horton. 

July    Term,    1877,    Wythcville. 

Absent,   Chiistian,  J. 

1.  Deed* — Bflstakea — Correotlom.* — In  an  ac- 
tion of  ejectment  parol  evidence  is  admissible  to 
prove  that  the  calls  for  coarse  and  distance  in  a 
deed  are  mistaken,  and  do  not  designate  the  true 
boundary  of  the   land  intended  to  be   conveyed. 

This  was  an  action  of  ejectment  in  the 
circuit  court  of  Lee  county,  brought,  in  Feb- 
ruary 1874,  by  William  Elliott  against  William 
P.  Horton,  to  recover  a  small  strip  of  land 
lying  between  what  were  the  recognized 
lands  of  the  plaintiff  and  the  defendant. 
Both  parties  claimed  under  the  title  of  Jacob 
Fisher,  who  had  owned  a  large  tract  of  land 
which  included  .  the  lands  now  held  by  both 
plaintiff  and  defendant.  The  deeds  to  both 
parties,  on  the  dividing  line  between  them, 
called  for  the  same  corners,  courses  and  dis- 
tances. By  starting  at  an  agreed  comer  and 
running  according  to  the  course  in  the  deeds, 
the  land  would  be  embraced  in  the  tract 
of  the  plaintiff;  and  he  rested  his  claim  upon 
the  deeds.  The  defendant  introduced  parol 
evidence  that  a  line  had  been  marked  by  the 
previous  owners  of  the  land  before  the 
deeds  were  made,  and  that  there  were  or 
had  been  marked  trees  on  the  line,  accord- 
ing to  which  line  the  land  in  dispute  was  a 
part  of  his  tract,  and  that  he  had  always 
had  it  in  his  possession. 

Both     parties     asked     for     instructions, 

some    of    which    were    given    and    others 

refused;   and  there   was  an   exception 

767  *by    the    plaintiff.      The    substance    of 
the  instructions  given  was:    That  the 

plaintiff  was  entitled  to  claim  according  to 
the  calls  of  his  deed,  unless  the  defendant 
showed  that  the  real  line  intended  was  dif- 
ferent from  that  called  for  in  the  deed. 
What  the  evidence  was  is  stated  by  Judge 
Burks  in  his  opinion. 


*Deedii—llflfitalceii— Correction.— The  prin- 
cipal case  is  affirmed  in  Norfolk  Trust  Co.  v.  Foster, 
78  Va.  413  and  Hunter  v.  Hume,  88  Va.  30,  citing 
the  principal  case  and  Herbert  v.  Wise,  3  Call  242; 
Shaw  V.  Clements,  1  Call  438;  Preston  v.  Bowman,  6 
Wheat.  582;  Newman  v.  Pryor,  7  Wheat,  10;  Bakci 
V.  Seekright,  1  H.  &  M.  177;  Dogan  v.  Seckright,  4 
H.  &  M.  125;  Paslcy  v.  English,  5  Gratt.  141.  ^c 
Darton's  l,aw  Pr.    (2nd  Ed.)   627. 
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There  was  a  verdict  and  judgment  for  the 
defendant,  and  a  motion  for  a  new  trial, 
which  was  refused;  and  an  exception  by  the 
plaintiff,  who  applied  to  a  judge  of  this 
court  for  a  writ  of  error  and  supersedeas ; 
which  was  allowed. 

P.  Hagan,  for  the  appellant 
JV.  H.  Burres,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  in  the  cir- 
cuit court  of  Lee  county,  with  verdict  and 
judgment  for  the  defendant  on  issue  joined 
on  the  plea  of  "not  guilty."  A  supersedeas 
to  the  judgment,  awarded  the  plaintiff  by 
one  of  the  judges  of  this  court,  brings  the 
case  here  for  review. 

At  the  trial  both  parties  asked  for  instruc- 
tions to  the  jury,  some  of  which  were  given, 
and  others  refused,  and  the  plaintiff  excepted. 

After  verdict  rendered,  he  then  moved  the 
court  to  set  it  aside  and  grant  him  a  new 
trial,  on  the  ground,  1st,  that  the  verdict 
was  contrary  to  the  evidence;  2d,  because 
of  alleged  misconduct  of  one  of  the  jurors 
on  the  trial.  This  motion  was  overruled,  he 
again  excepted,  and  the  bill  of  exceptions 
taken  contains  a  certificate  of  the  facts 
proved  on  the  trial. 

From  this  certificate,  it  appears  that 
768  both  parties  *claimed  title  under  mesne 
conveyances  from  one  Jacob  Fisher, 
the  owner  of  a  large  survey  of  land  in  Lee 
county.  Parcels  of  this  he  had  sold  to  dif- 
ferent persons,  to  some  of  whom  he  had 
made  conveyances,  and  to  others  he  had 
not.  A  large  portion  remained  unsold.  On 
the  9th  day  of  July  1840  he  sold,  and  by  deed 
of  that  date,  through  his  attorney  in  fact, 
conveyed  to  one  James  Crabtree  all  the 
land  included  within  the  boundaries  of  the 
survey,  except  such  portions  as  had  thereto- 
fore been  sold  to  other  purchasers.  The 
deed  mentions  the  names  of  these  purchas- 
ers, amongst  them  one  Duke  Covey  and 
Benjamin  Dickinson,  and  without  further 
description  excepts  the  lands  sold  to  them 
from  the  operation  of  the  conveyance  to 
Crabtree.  By  deed  of  16th  of  December 
1849,  Crabtree  and  Dickinson  conveyed  a 
portion  of  the  Fisher  survey  to  one  Berry 
Wood,  and  Wood,  by  deed  of  10th  March 
1851,  conveyed  the  same  to  the  plaintiff. 

Afterwards,  to  wit :  on  the  18th  day  of  April 
1853,  Fisher,  by  deed  of  that  date  by  his  at- 
torneys, conveyed  to  the  said  Duke  Covey  a 
tract  of  land,  estimated  as  containing  three 
hundred  acres,  and  no  doubt  the  same  land 
excepted  in  the  previous  conveyance  to 
Crabtree.  Amongst  other  evidences  of  this 
fact,  it  appears  by  the  deed  of  conveyance  to 
Crabtree,  that  the  white  oak,  designated  as 
a  corner  2  i  on  the  plat  of  survey  filed  in 
this  cause,  is  described  in  said  deed  as  "a 
corner  to  Duke  Covey" 

The  defendant  claims  title  through  Covey, 
and  the  plaintiff  through  Crabtree.  The 
two  tracts  of  land,  claimed  by  the  parties 
respectively,  are  co-terminous  on  the  east- 
ern side  of  Trading  creek,  and  the  dispi-te 
is  as  to  the  true  dividing  line  between  the 
tracts  on  that  side  of  the  creek. 


The  beech  and  dogwood,  designated 

769  on  the  plat  as  *C  1,  is  admitted  by  both 
parties  to  be  a  comer,  and  so  as  to  the 

white  oak  at  2  i.  These  two  admitted  cor- 
ners are  the  termini  of  the  disputed  lines. 
The  plaintiff  claims  that  the  true  boundary 
is  by  a  line  commencing  at  the  beech  and 
dogwood  C  1,  running  S.  70  W.  to  Trading 
creek,  and  thence  with  its  meanderings  to 
the  corner  white  oak  at  2  i.  The  defendant, 
on  the  other  hand,  claims  that  the  bearing  of 
the  line  commencing  at  the  beech  and  dog- 
wood, instead  of  being  S.  70  W.,  as  claimed 
by  the  plaintiff,  should  be  S.  24  W.,  and  with 
this  course  the  line  would  run,  as  indicated 
by  the  dotted  line  on  the  plat,  with  a  slight 
deflection,  passing  the  head  of  a  spring  at  g 
to  Trading  creek,  and  thence  with  the  creek 
to  the  corner  white  oak  aforesaid. 

The  land  enclosed  by  these  disputed  lines 
is  somewhat  less  than  two  acres,  and  is  the 
whole  subject  of  the  controversy  in  this  case. 
Its  actual  value  is  not  disclosed  by  the  record; 
but  if  it  is  anything  like  proportionate  to  the 
price  which  was  paid  by  the  parties  for  their 
respective  tracts,  as  indicated  by  the  deed,  it 
must  be  very  inconsiderable.  It  seems  to 
me  it  would  have  been  wise  if  the  parties 
had,  in  some  way,  settled  this  apparently 
trifling  matter  between  themselves  without 
the  cost  and  vexation  of  Ihigation. 

The  plaintiff,  in  support  of  his  claim,  rests 
wholly  upon  the  title  papers  in  the  case, 
relying  as  well  upon  the  descriptions  in  the 
conveyances  under  which  the  defendant 
claims,  as  upon  these  in  the  deeds  under 
which  he  himself  derives  tide;  and  it  cer- 
tainly does  appear  from  these  conveyances, 
that  the  descriptions  contained  in  them  are 
substantially  the  same.  The  deed  from  Grab- 
tree  and  Dickinson  to  Wood,  under  whom  the 
plaintiff  claims,  calls  for  the  beech  and  dog- 
wood, "thence  S.  70  W.  to  the  creek  and  down 
the  same  115  poles  to  a  white  oak,  a 

770  corner    to    Duke   *Covey."    The  deed 
from    Fisher    to    Duke    Covey,   under 

whom  the  defendant  claims,  calls  for  the 
same  beech  and  dogwood,  and  for  a  line 
thence  "S.  70  W.  till  it  strikes  the  creek,  and 
meandering  the  same  115  poles  to  a  white 
oak,"  &c.  The  two  corners  being  admitted 
by  both,  parties,  if  the  course,  S.  70  W., 
called  for  in  the  deeds,  of  the  line  commenc- 
ing at  the  beech  and  corner  and  extending 
to  the  creek,  be  the  true  course,  it  would 
seem  clear  that  the  land  in  controversy  be- 
longs to  the  plaintiff.  But  it  is  contended  by 
the  defendant  that  this  course  and  the  line 
given  are  a  mistaken  description;  and  in  sup- 
port of  his  pretensions,  he  proved  that  about 
twenty-five  or  thirty  years  before  the  trial  of 
this  suit  in  the  circuit  court,  (which  took 
place  in  1875),  Covey  and  Crabtree  went  upon 
he  land  and  surveyed  it.  They  then  iharVe^i 
the  beech  and  dogwood  corner  and  ran  a  line 
from  that  corner  passing  over  the  head  of 
the  spring  and  down  the  creek  to  the  comer 
white  oak  before  mentioned;  and  Covey,  as 
thev  ran  from  the  beech  and  dogwood  to  the 
sprin^r,  was  seen  to  mark  some  of  the  trees. 
He  further  proved,  that  Berry  Wood,  under 
whom   the  plaintiff  claims,  about  the  time 
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the  deed  was  made  to  him  by  Crabtree  and 
Dickinson  and  preparatory  to  making  it, 
caused  the  land  to  be  surveyed  by  one  Miller. 
In  making  this  survey,  which  was  done  in 
the  absence  of  Covey,  Miller  and  Wood  by 
mistake  located  the  beech  and  dogwood  cor- 
ner on  the  creek.  The  next  day  Wood  in- 
formed Miller  that  he  had  seen  Covey  and 
learned  from  him  the  true  location  of  the 
corner  beech  and  dogwood;  whereupon 
Miller  then  ran  a  line  from  the  beech  and 
dogwood  S.  24  W.  92  poles  to  the  corner 
white  oak  aforesaid,  and  corrected  his  field 
notes  so  as  to  make  them  correspond  with 
the  lastnamed  line. 

771  *It  is  quite  plain  to  me  that  the  sur- 
vey by  Crabtree  and  Covey  was  before 

the  survey  made  by  Miller;  for  the  beech 
and  dogwood  were  marfced  as  a  corner  in  the 
former  survey,  and  this  enabled  Miller  in 
his  survey,  on  information  derived  from 
Covey,  to  locate  this  corner  properly  and  to 
correct  his  field  notes.  It  is  equally  clear 
that  when  these  surveys  were  made  neither 
Wood  nor  Covey  had  a  deed  for  their  respec- 
tive tracts  of  land,  and  that  the  surveys  were 
made  with  the  view  of  fixing  definitely  the 
boundary  line  between  the  two  tracts  before 
the   conveyances    should   be    executed. 

It  was  proved  that  no  marked  trees  were 
found  standing  immediately  on  the  line  S. 
24  W.  from  the  beech  and  dogwood  to  the 
corner  while  oak.  Some  trees  were  found 
suitable,  to  be  marked  as  line  trees,  but  most 
of  the  timber  for  a  considerable  distance  on 
the  line  had  been  destroyed.  A  sugar  tree, 
however,  was  found  standing  near  the  head 
of  the  spring  aforesaid  with  two  chops  on  it, 
marked  suitably  for  a  side  line;  but  the  wit- 
ness who  spoke  of  it  did  not  know  whether  it 
was  marked  for  a  line  tree  or  not.  It  was 
also  proved  that  in  the  year  1867  or  1868 
(which  was  some  six  or  seven  years  before 
the  institution  of  the  plaintiffs  suit)  the 
plaintiff  pointed  out  two  stumps  on  the  line 
between  the  beech  and  dogwood  and  the  spring, 
which  he  said  had  been  marked  line  trees 
standing  on  the  line,  and  that  he  then 
claimed  that  his  line  ran  from  the  beech  and 
dogwood  through  the  head  of  the  spring.  It 
was  further  proved  that  the  plaintiff  had 
never  exercised  any  ownership  over  the  land 
in  dispute,  and  that  the  defendant's  posses- 
sion corresponded  with  his  claim  of  title. 

Upon  these  facts,  certified  by  the  judge 
presiding  at  the  trial  as  proved  by  the 

772  evidence,  the  jury  by  their  *verdict 
found  that  the  true  dividing  line  be- 
tween the  lands  of  the  parties  was  the  one 
claimed  by  the  defendant,  commencing  at 
the  comer  beech  ancL  dogwood,  and  thence  with 
a  line  slightly  deflected  from  the  course  S. 
24  W.  by  the  head  of  the  spring  to  the  creek, 
and  with  the  creek  to  the  corner  white  oak. 
I  cannot  say  that  this  verdict  was  contrary 
to  the  evidence.  Certainly  the  evidence  was 
not  plainly  insufficient  to  warrant  it;  and  if 
not,  this  court,  under  the  rule  established  by 
numerous  decisions,  cannot  interfere  with  it. 
The  jury  treated  the  call  in  the  deeds  for  a 
line  from  the  beech  and  dogwood  S.  70  W.  as 
a  misdescription  of  the  line  which  was  actu- 


ally run  and  marked  by  the  owners  of  the 
respective  tracts  before  the  conveyances- 
were  made,  upon  a  course  nearly  S.  24  W.;. 
and  they  acted  upon  the  maxim  falsa  dem- 
onstratio  non  nocct. 

There  is  nothing  in  the  objection  made  in 
the  court  below  to  the  verdict,  on  the 
ground  of  the  alleged  misconduct  of  one  of 
the  jurors  on  the  trial.  No  argument  was 
made  here  upon  this  assignment  of  error,, 
and  it  is  regarded  as  properly  abandoned. 
All  the  material  statements  of  the  ex  parte 
affidavit  of  the  plaintiff  in  error  were  con- 
tradicted and  disproved  by  the  counter  affi- 
davit of  the  juror. 

The  instructions  given  by  the  court  to  the 
jury  were  in  accorda;ice  with  the  principles 
recognized  by  this  court  in  Herbert  &  wife 
V.  Wise  and  others,  3  Call  240 ;  Baker  v.  Seek- 
right,  1  Hen.  &  Mun.  177;  Dogan  v.  Seek- 
right,  4  Hen.  &  Mun.  125;  Pasley  v.  English 
&  als.,  5  Gratt.  141. 

In  Herbert  &  "wife  v.  Wise  and  others, 
supra,  Judge  Pendleton  said:  "To  pursue 
the  proper  descriptions  of  our  land  bounda- 
ries, would  render  men's  titles  very  precari- 
ous, not  only  from  the  variations  of 
778  the  compass,  *but  that  old  surveys  were 
often  inaccurate,  and  mistakes  often 
made  in  copying  their  descriptions  into 
patents,  leaving  out  lines,  and  putting  north 
for  south,  and  east  for  west,  and  in  copying 
these  descriptions  into  subsequent  convey- 
ances, whereas  the  marked  trees  upon,  the 
land  remain  invariable,  according  to  which 
neighbors  hold  their  distinct  lands.  On  this 
ground  our  juries  have,  uniformly  and  wisely, 
never  suffered  such  lines,  when  approved,  to 
be  departed  from,  because  they  do  not  agree 
exactly  with  descriptions  in  conveyances." 

In  Baker  v.  Seekright,  supra,  it  was  held 
that  when  a  deed  mentions  the  course  and 
distance  of  a  line,  without  any  other  de- 
scription thereof,  parol  evidence  is  admissi- 
ble to  prove  marked  trees,  not  in  the  course 
or  termination  of  that  line  to  be  the  true 
intended  line. 

Adverting  to  this  case.  Judge  Roane,  in 
Dogan  V.  Seekright,  supra,  says:  "In  that 
case  parol  evidence  was  admitted  to  establish 
a  marked  line,  which  did  not  correspond 
with  that  mentioned  in  the  deed  either  as  to 
course  or  distance.  It  was  so  admitted,  on 
the  ground  that  the  description  in  the  deed 
may  have  been  mistaken,  whereas  the  marked 
and  reputed  line  being  more  stable  and 
permanent  ought  to  prevail,  or  at  least  be 
submitted  without  prejudice  to  the  consid- 
eration of  the  jury." 

I  see  no  error  in  the  instructions  taken  all 
together,  which  were  given  by  the  court, 
nor  in  the  refusal  of  the  court  to  give  those 
which  were  rejected. 

Upon  the  whole  matter  I  am  of  opinion 
to  affirm  the  judgment  of  the  circuit  court. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by 
77'i  their  counsel,  *and  the  court  having 
maturely  considered  the  transcript  of 
the  record  of  the  judgment  aforesaid,  aad 
the  arguments  of  counsel,  is  of  opinion  for 
reasons  stated  in  writing  and  filed  with  the 
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record,   that   there  is   no  error  in  the   said  | 
judgment;   it   is   therefore   considered,   that  i 
the  same  be  affirmed  and  that  the  defendant 
in  error  recover  against  the  plaintiff  in  error  I 
his  costs  by  him  expended  in  the  defence  of  , 
his  said  writ  of  supersedeas  here,  and  also 
thirty  dollars  damages:  which  is  ordered  to 
be  certified  to  the  clerk  of  the  said  circuit 
court  of  Lee  county. 
Judgment  affirmed. 


775  *Cccil  V.  Deyerle  ft  als. 
Linkous  &  als.  v.  Shafer  &  als. 

Gamand  &  als.  v.  Childress  &  als. 

July   Term,    1877,    Wytheville. 

1.  Statntea — "War  Interest — Comatltatflonal- 
ity. —  The  act  of  the  general  assembly,  approved 
April  2,  1873,  entitled  "an  act  to  amend  and  re- 
enact  section  14,  chapter  187,  of  the  Code  of  1860, 
in  relation  to  interest,"  so  far  as  the  said  act  con- 
fers upon  courts  and  juries,  in  the  suits  therein 
mentioned,  power  to  remit  interest  as  therein  pro- 
vided, on  contracts  entered  into  prior  to  April  10, 
1865,  which  said  courts  and  juries  did  not  have 
under  the  laws  in  force  at  the  time  such  contracts  I 
were  entered  into,  is  repugnant  to  the  constitution  ; 
of  the  United  States  and  of  this  state,  and  is  so 
far   null    and   void. 

2.  Same — Jarladlction — ConatltntlonalltT-. — 
And  so  much  of  the  said  act  as  empowers  the  court 
to  review  judgments  and  decrees  upon  motion,  and 
to  abate  interest  as  in  said  act  provided,  is  repug- 
nant to  the  constitution  of  the  United  States  and 
this  state,  and  therefore  void.  And  this,  though 
tne  evidence  of  debt  on  which  the  judgments  are 
founded  does  not  provide  in  terms  for  the  payment 
of    interest,    but    the    judgments    are    for    interest. 

The  only  question  involved  in  these  cases  is 
that  decided  in  the  cases  of  Roberts'  adm'r 
V.  Cocke  &  als.  and  Murphy  v.  Gaskins'  adm'r, 
supra  207.  The  cases  are  stated  in  the  opin- 
ion of  the  court  delivered  by  Moncure,  P. 

T.  B.  Sullivan,  Taylor  &  Phlegar,  for  the 
appellants. 

/.  F.  Johnson  and  C.  A.  Ronald,  for  the 
appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

776  ♦These   three  cases   involve   the  ques- 
tion   of     the    constitutionality    of     the 

provision  of  the  act  passed  April  2,  1873,  enti- 
tled **an  act  to  amend  and  re-enact  section 
fourteen  of  chapter  one  hundred  and  seventy- 
seven  of  the  Code  of  1860,  in  relation  to  inter- 
est," which  is  in  these  words:  "provided, 
however,  that  in  all  suits  for  the  recovery  of 
money  founded  on  contracts,  express  or 
implied,  or  on  causes  of  action,  or  on  liabili- 
ties which  were  entered  into  or  existed,  or 
where  the  original  consideration  accrued 
prior  to  the  tenth  day  of  April,  eighteen 
hundred  and  sixty-five,  it  -hall  be  lawful  for 
the  court  or  jury,  by  whom  the  suit  may  be 
tried,  to  remit  the  interest  upon  the  original 


See  Roberts  v.  Cocke,  28  Gratt.  207,  and  note. 


debt  found  to  be  due,  or  any  part  thereof,  for 
the  period  commencing  on  the  seventeenth  day 
of  April,  eighteen  hundred  and  sixty-one,  and 
ending  on  the  tenth  day  of  April,  eighteen 
hundred  and  sixty-five,  or  for  any  portion  of 
said  period.  And  on  any  judgment  or  decree 
heretofore  rendered,  which  has  not  been  paid, 
the  defendant  may  on  motion,  after  ten  days' 
notice  to  the  plaintiff,  cause  the  same  to  be 
reviewed  by  the  court  in  which  it  was  ren- 
dered, and  if  it  shall  appear  from  the  record 
that  the  judgment  embraces  interest,  which 
accrued  between  April  the  seventeenth, 
eighteen  hundred  and  sixty-one,  and  April 
tenth,  eighteen  hundred  .and  sixty-five,  it 
shall  be  lawful  for  the  court  to  cause  said 
judgment  to  be  abated  to  the  extent  of  the 
interest  so  embraced.  This  provision  shall 
not  be  so  construed  as  to  give  authority  to 
any  court  to  review  such  judgment  for  any 
other  cause  whatever,"  &c.  Acts  of  As- 
sembly 1872-*73.  chap.  353,  p.  344;  Code  of 
1873,  ch.  173,  section  14. 

The  first  of  these  cases,  Cecil  v.  Deyerle 

S'c,  is  a  writ  of  error  to  a  judgment  of  the 

circuit   court   of    Montgomery  county, 

777  rendered  on  the  14th  day  of  May*1873, 
on  a  motion  to  the  said  court  made  by 

said  Deyerle  and  C.  T.  Barnett,  under  the 
said  act,  to  remit  the  interest  for  the  time 
embraced  between  the  period  of  the  17th  day 
of  April  1861,  and  the  10th  day  of  April  1865. 
on  a  judgment  obtained  in  said  court  on  the 
14th  day  of  May  1867,  in  an  action  |of  debt 
then   pending  in   said   court,  in   which  said 
Cecil    was   plaintiff,   and   said   Deyerle   and 
Barnett  were  defendants,  whereby  the  said 
plaintiff  recovered  against  the  said  defend- 
ants the  sum  of  $814.76,  with  interest  thereon 
from  the  7th  day  of  March  1861  till  paid,  and 
his  costs  by  him  about  his  suit  in  that  behalf 
expended.    The  said  Cecil  opposed  the  said 
motion,  on  the  ground  that  the  said  court 
could  not  re-open  and  review  the  said  judg- 
ment under  the  authority  of  the  said  act, 
and  that  said  act  is  in  conflict  with,  and  in 
violation   of,   the   constitution   of   the  state 
and  of  the  United  States;  and  the  said  par- 
ties   to    the    said    motion    being    heard   by 
counsel,  and  it  appearing  to  the  court  that 
the  notice  to  abate  the  interest  had  been  duly 
served  on  the  defendant  to  the  motion  for 
more  than  ten  days,  and  the  court  being  of 
opinion  that  said  act  is  not  in  violation  of 
the  constitution  of  this  state  or  of  the  United 
States,  and  it  further  appearing  by  the  record 
that   the   said   judgment   embraces    interest 
which  had  accrued  between  the  17th  day  of 
April  1861,  and  the  10th  day  of  April  1865, 
at  the  rate  of  six  per  centum  per  annum,  the 
court  ordered  that  the  said  interest,  amount- 
ing to  the   sum  of  $191.88,   be  abated  from 
said  judgment.    The  said  Cecil  applied  to  a 
judge  of  this  court  for  a  writ  of  error  to  the 
said  order,  which   was  accordingly  awarded, 
and  is  the  first  of  the  three  cases  now  un- 
der consideration. 
The  second  of  them,  Linkous  S'c.  v.  Shafer 
S'C,  is  a  writ  of  error  to  a  judgment  of 

778  the  same  court,  rendered  *on  the  24th 
day  of  September,  1874,  on  a  motion 

to   the   said  court  made   by   Peter   Shafer, 
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adm'r  of  George  B.  Banc,  dec'd,  against 
Burgess  R.  Linkous,  under  the  said  act,  to 
review  the  judgment  obtained  in  said  court  on 
the  17th  day  of  April,  1866,  by  Frederick 
Broce  for  the  benefit  of  said  Linkous,  against 
the  said  Shafer,  adm'r,  as  aforesaid,  for 
$246,  with  interest  thereon  from  the  9th  day 
of  February,  1861,  and  costs,  and  to  abate 
the  interest  which  may  have  accrued  thereon 
between  the  17th  day  of  April,  1861,  and  the 
10th  day  of  April,  1865,  which  amounts  to 
$58.79.  The  said  Linkous  opposed  the  mo- 
tion on  the  ground  that  the  court  could  not 
review  the  said  judgment  under  the  authority 
of  the  said  act,  and  that  the  said  act  is  in 
conflict  with,  and  in  violation  of,  the  consti- 
tution of  this  state,  and  of  the  United  States. 
But  the  court  being  of  opinion  that  said  act 
is  not  in  violation  of  the  constitution  of  this 
state  or  of  the  United  States,  ordered  that 
the  said  interest  which  accrued  on  the  prin- 
cipal of  said  judgment  between  said  dates, 
amounting  to  the  sum  of  $58.79,  be  abated 
from  said  judgment.  The  said  Linkous  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  to  the  said  order,  which  was  accord- 
ingly awarded,  and  is  the  second  of  the 
three  cases  now  under  consideration. 

The  third  and  last  of  them.  Garnand  &c. 
v.  Childress  &€,,  is  an  appeal  from  a  decree 
of  the  same  court,  rendered  on  the  24th  day 
of  September  1874,  in  the  case  of  George 
Garnand  &c.  v.  Thomas  D.  Childress  &c.  It 
appears  from  the  record  in  the  case  that  the 
petitioners  for  the  said  appeal,  as  set  out 
by  them  in  their  petition,  "are  the  judg- 
ment creditors  of  Thomas  D.  Childress, 
Stephen  Childress  and  William  M..  Chil- 
dress, some  of  which  judgments  are  against 
them  jointly,  and  others  separately,  the 
same  being  fully  set  forth  in  the  rec- 
778  ord.  ♦All  these  judgments  were  ren- 
dered by  the  circuit  and  county  courts 
for  the  county  of  Montgomery  prior  to  the 
2d  day  of  April.  1873.  Most  of  the  judg- 
ments were  rendered  by  default;  in  two  or 
three,  however,  the  defendants  appeared  and 
plead,  and  afterwards  withdrew  their  defence 
and  allowed  judgment  to  be  entered  by  default 
for  the  amount  of  principal  and  interest  due 
on  the  debts  therein  named." — "For  the  pur- 
pose of  enforcing  their  several  judgment  liens 
as  against  the  lands  held  and  owned  by  de- 
fendants, your  petitioners  and  other  judg- 
ment creditors,  on  the  15th  day  of  December 
1870,  instituted  in  the  name  of  George  Gar- 
nand &c.,  a  suit.  This  suit  was  brought  in  the 
circuit  court  of  said  county,  and  such  steps 
were  taken  in  said  cause,  that  a  decree  was  en- 
tered directing  a  commissioner  to  sell  so  much 
of  the  lands  belonging  to  the  defendants  as 
would  satisfy  them  their  several  judgments. 
Such  sale  was  made;  but  before  the  funds 
were  distributed  between  your  petitioners,  the 
said  circuit  court,  acting  in  chancery,  and 
upon  the  ex  parte  motion  of  the  said  Chil- 
dresses,  entered  the  decree  herein  complained 
of,  by  which  decree  your  petitioners  are 
each  made  to  lose  the  interest  that  had  ac- 
crued on  each  of  their  debts  between  the 
17th  day  of  April  1861,  and  the  10th  day  of 
April  1865."  The  said  petitioners  applied  to 


a  judge  of  this  court  for  an  appeal  from  the 
said  decree,  which  was  accordingly  allowed, 
and  is  the  third  and  last  of  the  said  three 
cases  now  under  consideration.  Among  the 
errors  assigned  in  the  said  petition  are  the 
following: 

"Istly.  That  in  so  far  as  it  alters,  or  at- 
tempts to  alter,  the  contracts  of  the  parties 
in  the  several  judgments  named  in  commis- 
sioner Hagan's  report,  or  undertakes  to  al- 
ter, review  or  annul  the  judgments  which 
had  been  rendered  by  the  circuit  and 

780  county  court  between  ♦the  said  parties, 
or  undertakes  to  take  from  the  peti- 
tioners their  private  property,  and  vest  the 
same  in  the  defendants,  it  is  erroneous,  in- 
equitable and  unjust;  and  that  so  far  as  the 
act  of  the  General  Assembly  of  Virginia;  in 
force  April  2d,  1873,  chapter  353,  purports 
to  authorize  such  action  on  the  part  of  any 
court,  it  violates  the  provisions  of  the  con- 
stitution of  the  United  States  and  of  this 
state,  and  is  therefore  void." 

"2dly.  The  courts  having  adjudicated  the 
rights  of  these  parties,  and  determined  what 
amount  of  principal  and  interest  should  be 
recovered  by  the  creditors  as  against  the 
debtors  before  the  passage  of  the  act  of 
2d  April  1873,  the  general  assembly  had  no 
power  to  pass  an  act  authorizing  the  courts 
which  had  rendered  the  judgments,  or  any 
other  court  to  review  said  judgments,  with 
the  view  and  for  the  purpose  of  taking  from 
the  plaintiffs  a  part  of  their  claims,  and  giv- 
ing the  same  to  the  defendants." 

"3dly.  By  the  decree  herein  complained 
of,  it  will  be  perceived  that  the  petitioners 
and  the  other  judgment  creditors  named  in 
the  report  have  been  deprived  of  $4,442.54 
of  money  justly  due  them,  and  this  large 
sum  has  been  by  the  chancellor  given  to  the 
debtors  without  the  creditors*  consent,  and 
against  their  solemn  protest." 

When  the  judgments  and  decrees  sought 
to  be  reversed  in  these  three  cases  were 
rendered,  there  had  been  no  decision  of  this 
court  on  the  question  of  the  constitutional- 
ity of  the  provision  before  mentioned  of 
the  act  passed  April  2,  1873,  as  aforesaid. 
But  such  a  decision  has  since,  and  recently, 
been  made  in  two  cases  not  yet  reported  in 
a  regular  volume  of  the  reports  of  the  deci- 
sions of  this  court,  because  no  volume  of  such 
decisions,  coming  down  to  so  late  a  period  as 
that  at  which  those  cases  were  decided, 

781  has  yet  been  ♦reported,  but  they  will 
be  reported  in  the  next  volume  to  be 

:  published,  and  they  are  already  reported  in 
I  that  excellent  periodical.  The  Virginia  Law 
I  Journal,  published  by  Messrs.  George  L.  and 
'  Frank  W.  Christian  ifi  Richmond.  See  the 
I  No.  of  that  work  for  March  1877,  pp. 
I  168-178.  The  cases  referred  to  are  Roberts' 
I  adm'r  v.  Cocke  &c.,  and  Murphy  v.  Gaskins 
I  adm'r.    See  supra  207. 

In  the  former,  Roberts'  admr  v.  Cocke  &c., 
j  the  plaintiff  brought  an  action  of  debt  in  the 
court  below  upon  a  bond  dated  on  the  12th 
day  of  December  1860  for  "$762,  with  interest 
i  from  date,  payable  nine  months  after  date." 
I  The  defendants  filed  three  pleas :  1st,  pay- 
'  ment ;  2d,  a  plea  averring  that  the  bond  sued 
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on  was  entered  into  prior  to  the  10th  day  of 
April  1865,  and  praying  judgment  that  the 
interest  on  the  bond  from  the  17th  day  of 
April  1861,  till  the  10th  of  April  1865,  be  re- 
mitted, in  accordance  with  the  act  aforesaid 


these  two  cases  were  brought  up  to  this 
court  by  writs  of  error  for  revision  and  re- 
view, and  upon  such  revision  and  re- 
view were  considered  and  adjudged  by  this 
court   to  be   erroneous,   based   as   they  are 


(to  wit:  the  act  passed  April  2,  1873);  and  I  solely  on  the  said  act  of  the  general  asscm- 
3d,  a  plea  of  the  like  tenor  and  with  the  like  !  bly,  passed  on  the  2nd  day  of  April,  1873. 


prayer  as  the  2d,  with  the  further  aver- 
ment that  "the  'confusion  of  the  business 
relations  of  the  country,  incident  upon  the 
secession  of  the  state  of  Virginia  from  the 
United  States,  and  the  war  consequent  there- 
upon between  the  Confederate  States  and  the 
United  States  was  so  great  and  disorganiz- 
ing, that  the  principal  money  in  said  writing 
obligatory  specified,  was  not  worth  any  in- 
terest between  the  periods  aforesaid  to  the  de- 
fendants, who  were  citizens  of  the  county  of 
Fauquier,  which  was  occupied  from  time  to 
time  by  the  Federal  troops."  The  plaintiff 
took  issue  on  the  plea  of  payment,  and  de- 
murred severally  to  the  other  two  pleas.  The 
demurrer  was  overruled,  and  neither  party  de- 
manding a  jury,  the  whole  matter  of  law  and 
fact  was  submitted  to  the  court;  and  the 
bond  sued  on  being  given  in  evidence, 

782  *and  being  all  the  evidence,  the  court 
gave  judgment  for  the  plaintiff  for  the 

principal  sum  specified  in  the  bond,  with  in- 
terest from  the  time  it  became  payable  until 
the  17th  day  of  April  1861,  and  from  the  10th 
day  of  April  1865,  until  payment  and  for  costs, 
expressly  remitting  the  interest  between  the 
dates  aforesaid.  In  the  second  case,  that  of 
Murphy  v.  Gas  kins'  adm'r,  the  plaintiff,  Fran- 
ces A.  Murphy,  in  the  year  1869,  brought  an 
action  of  covenant  in  the  circuit  court  of 
Fauquier  county,  upon  an  instrument  under 
seal  of  the  tenor  following: 

"Received  Nov'r  26th,  1860,  of  Frances 
A.  Murphy  $500,  to  bear  interest  from  date. 
I  also  agree  to,  and  put  a  negro  boy,  Abra- 
ham, in  pond  (meaning  in  pawn)  to  secure 
the  payment  of  the  same.  Whenever  the 
$500  is  paid  to  Mrs.  Murphy,  with  legal  in- 
terest, the  said  boy  no  longer  belongs  to 
the  said  Mrs.  Murphy,  but  the  title  returns  back 
to  me.  Given  under  my  hand  and  seal  this 
the  26th  day  of  November  1860. 

John  Ga skins,   [Seal]." 

The  defendant  pleaded  to  this  action  "cov- 
enants performed,"  and  "covenants  not 
broken,"  upon  which  pleas  issues  were  made 
up,  and  neither  party  demanding  a  jury,  the 
issues  were  tried  by  the  court  on  the  4th  day 
of  April  1872,  and  judgment  was  rendered 
for  the  plaintiff  for  the  $500  in  the  covenant 
specified,  with  interest  from  the  date  thereof, 
and  for  costs.  On  the  12th  day  of  April  1873, 
the  personal  representative  of  John  Gaskins, 
pursuant  to  notice,  made  a  motion  in  the  cir- 
cuit court  of  Fauquier  county  for  a  review 
of  the  judgment  aforesaid,  and  an  abate- 
ment of  the  interest  included  therein  between 
the  17th  day  of  April  1861,  and  the  lOth  day 
of  April  1865,  and  the  court  rendered  judg- 
ment accordingly,  abating  said   interest. 

783  *Upon  the  hearing  of  the  motion,  the 
only  evidence  adduced  was  the  record 

of  the  first  judgment,  including  the  cove- 
nant on  which  it  was  rendered. 

The    judgments    of    the    court    below    in 


and  were  accordingly  reversed  and  annulled. 
The  unanimous  opinion  of  the  court,  con- 
sisting of  three  judges,  was  delivered  by 
Judge  Burks;  from  whose  opinion  wc  have 
taken  the  statement  of  the  cases. 

The  head  notes  to  the  report  of  these 
cases  in  the  Virginia  Law  Journal,  seem  to 
be  a  correct  synopsis  of  the  opinion  deliv- 
ered therein.    They  are  as  follows: 

1.  "Where,  during  the  late  war,  a  cred- 
itor resided  within  the  territory  of  one  of 
the  belligerent  powers,  and  his  debtor  with- 
in that  of  the  other  of  said  powers,  such  debt- 
or would,  under  the  rules  of  public  law,  be 
entitled  to  an  abatement  of  interest  during 
the  time  the  war  lasted. 

2.  "But  where  the  debtor  and  creditor 
resided  within  the  same  territory,  the  mere 
existence  of  war  does  not,  alone,  furnish 
any  legal  ground  for  the  abatement  of  inter- 
est upon  contracts  during  the  time  such  war 
lasted. 

3.  "In  contracts  for  the  payment  of  a  cer- 
tain sum  of  money,  interest  on  the  princi- 
pal sum  is  a  legal  incident  of  the  debt,  and 
the  right  to  it  is  founded  upon  the  pre- 
sumed intention  of  the  parties. 

4.  "Wherever  there  is  a  contract  express 
or  implied  for  the  payment  of  legal  interest, 
the   obligation   of   the   contract   extends  as 

well  to  the  payment  of  the  interest, 
784     *as    it    does    to    the    payment    of  the 

principal  sum,  and  neither  the  courts 
nor  the  juries  ever  had  the  arbitrary  power 
to  dispense  with  the  performance  of  such 
contracts,  either  in  whole  or  in  part. 

5.  "The  laws  which  subsist  at  the  time 
and  place  of  the  making  of  a  contract  and 
where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  the  contract,  and  that, 
whether  such  laws  affect  its  validity,  con- 
struction, discharge;   or  enforcement. 

6.  "While  it  is  competent  for  the  state  to 
alter  or  change  the  remedy  on  a  contract, 
this  can  only  be  done  where  the  change 
does  not  impair  substantial  rights. 

7.  "The  act  of  the  general  assembly,  ap- 
proved April  2,  1873,  entitled  *an  act  to 
amend  and  re-enact  sec.  14,  ch.  187,  of  the 
Code  of  1860,  in  relation  to  interest/  so  far 
as  said  act  confers  upon  courts  and  juries, 
in  the  suits  therein  mentioned,  power  to  re- 
mit interest  as  therein  provided,  on  con- 
tracts entered  into  prior  to  April  10,  1865, 
which  said  courts  and  juries  did  not  have 
under  the  laws  in  force  at  the  time  such 
contracts  were  •  entered  into,  is  repugnant 
to  the  constitution  of  the  United  States  and 
of  this  state,  and  is  so  far  null  and  void. 

8.  "And  so  much  of  the  said  act  as  cm- 
powers  the  courts  to  review  judgments  and 
decrees  upon  motion,  and  to  abate  interest 
as  in  said  act  provided,  is  repugnant  to  the 
constitution  of  the  United  States  aild^of  this 
state,  and  therefore  void."  o 
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The  decision  of  the  court  in  these  two 
cases  is  conclusive  of  the  three  cases  now 
under  consideration,  and  requires  the  rever- 
sal of  the  judgments  in  the  first  two  and 
the  decree  in  the  third,  with  costs  to  the 
plaintiffs  in  error  and  appellant  both  in  this 
court  and  in  the  court  below. 

785  *The   only  apparent   distinction   be- 
tween those  two  cases  and  the  three 

now  under  consideration  is,  that  in  each  of 
the  original  obligations  in  those  two  cases 
there  is  an  express  promise  to  pay  interest 
from  date,  while  there  is  no  such  express 
promise  in  any  of  the  original  bonds  or 
notes  in  the  three  cases  under  considera- 
tion. But  that  is  a  distinction  without  a 
difference.  On  all  the  original  bonds  and 
notes,  in  all  of  the  said  cases,  judgments 
had  been  rendered  before  the  passage  of  the 
act  of  April  2nd,  1873,  each  of  which  judg- 
ments was  expressly  for  running  interest 
from  a  named  day.  No  mere  promise  to 
pay  interest  can  be  of  higher  or  stronger 
obligation  than  a  judgment  for  interest.  A 
judgment  is  a  debt,  and  of  higher  dignity  than 
a  debt  due  by  mere  contract,  whether  simple 
or  a  specialty ;  and  is  moreover  res  ad  judicata, 
which  can  only  be  reversed  and  annulled  in 
the  mode  prescribed  by  law.  The  bonds 
and  notes  on  which  all  of  the  said  judg- 
ments were  rendered  were  merged  in  the 
judgments  respectively,  and  they  all  stood 
on  the  same  footing  of  debts  of  record. 

There  is  a  passage  in  the  opinion  of  the 
court  in  the  two  cases  heretofore  decided 
as  aforesaid  in  these  words:  "We  do  not 
mean  to  say,  however,  that  there  may  not 
be  special  cases  attended  with  circumstances 
connected  with,  or  growing  out  of  the  war, 
which  would  furnish  legal  cause  for  the  abate- 
ment of  interest.  When  such  cases  arise,  they 
must  be  decided  according  to  t^he  law  appli- 
cable to  the  peculiar  facts  and  circumstances 
of  each  case.  We  can  only  lay  down  the  gen- 
eral rule."  It  is  sufficient  here  to  say  on  that 
subject,  that  if  there  may  be  such  special 
cases,  neither  of  the  three  cases  now  under 
consideration   is   one  of  them,  but  all 

786  of  the  said  three  cases  fall  within  *the 
general  rule,  precisely  as  did  the  two 

cases  heretofore  decided  by  this  court. 

We  have,  in  the  foregoing  opinion  re- 
ferred to,  no*  other  authorities  than  the 
recent  decision  of  this  court  in  the  two  cases 
aforesaid,  that  being  a  binding  authority,  and 
perfectly  conclusive  of  all  these  cases.  In  the 
opinion  of  the  court,  delivered  by  JuDv".e 
Burks  in  those  two  cases,  all  the  material  au- 
thorities are  cited,  and  many  of  t^er"  com- 
mented on,  which  renders  any  citation  of 
them  in  this  opinion  unnecessary. 

Judgment  and  decree  reversed. 


787        ♦Carter's  Adm'r  &c.  v.  Kelly,  Judge. 

July    Term,    1877,    Wytheviile. 

Absent,   Anderson,   J. 

Removal  of  Cavaea. — Where  a  warrant  is  brought 

The  principal  case  is  discussed  at  lergth  in  dissent- 
ing opinion  of  Richardson,  J.,  in  James  v.  Stokes,  77 
Va.  238.     See  also.  Barton's  Law  Pr.  (2nd  Ed.)  4,  38. 


before  a  justice  upon  a  claim  exceeding  twenty  dolr 
lars,  and  upon  the  application  of  the  defendant  be- 
fore trial,  it  is  removed  to  the  county  court,  an 
appeal  lies  to  the  circuit  court,  from  the  judg- 
appeal   lies  to  the  circuit  court,  in  the  case. 

The  case  is  stated  by  Judge  Christian. 

R.  L.  Ayres,  for  the  petitioner. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

This  case  is  before  us  upon  a  petition  filed 
by  Carter's  adm'r,  asking  at  the  hands  of 
this  court,  a  writ  of  prohibition  against  the 
Hon.  Jno.  A.  Kelly,  judge  of  the  circuit 
court  of  Scott  county,  "to  restrain  and  pro- 
hibit him  from  taking  cognizance  or  juris- 
diction of,  or  of  trying  in  any  manner  what- 
ever," a  certain  civil  action  involving  the 
sum  of  $43,  in  which  the  said  Carter's  adm'r 
was  plaintiff,  and  one  Harvey  Gray  was  de- 
fendant, commenced  by  a  warrant  before  a 
justice  of  the  peace  for  Scott  county,  and  re- 
moved before  trial  to  the  county  court  of 
said  county,  on  motion  of  defendant.  The 
case  was  heard  in  the  county  court,  at  the 
October  term,  1875,  and  there  was  a  verdict 
and  judgment  for  the  plaintiff.  During  the 
trial  the  defendant  tendered  several  bills  of 
exceptions,  which  were  signed  and  sealed  by 

the  court,  and  made  a  part  of  the  record. 
788  *The  defendant  presented  a  copy  of 
this  record,  with  a  petition  for  a  super- 
sedeas to  the  Hon.  John  A.  Kelly,  judge  of 
the  circuit  court  of  tScott  county,  who 
awarded  a  supersedeas  to  the  judgment  of 
the  county  court.  The  plaintiff  in  the  suit 
in  the  county  court  (the  petitioner  here),  is 
now  seeking  from  this  court  a  writ  of  pro- 
hibition, to  restrain  the  said  circuit  judge 
from  trying  the  case  in  an  appellate  court, 
upon  the  ground  that  said  circuit  court  can- 
not exercise  its  appellate  jurisdiction  in 
such  a  case. 

The  only  question,  therefore,  we  have  to 
determine  is,  whether,  in  a  case  commenced 
before  a  justice  of  the  peace  and  removed  to 
the  county  court  before  trial,  there  exists 
under  our  laws  the  right  of  appeal  to  the 
circuit  court.  This  question  depends  upon 
the  true  construction  to  be  given  to  the  stat- 
utes contained  in  the  Code  of  1873,  and  the 
sessions  acts  of  1874,  regulating  the  juris- 
diction of  courts  in  matters  of  appeal. 

The  general  law  on  the  subject  of  appeals, 
writs  of  error  and  supersedeas,  is  contained 
in  the  first  and  second  sections  of  ch.  178, 
which  declare  in  what  cases  appeals  may  be 
of  right,  and  in  what  cases  petitions  may  be 
presented  for  appeal,   &c. 

The  third  section  of  the  same  chapter  de- 
clares the  cases  in  which  petitions  for  ap- 
peals, writs  of  error  and  supersedeas  shall 
not  be  presented,  as  follows: 

"§  3.  No  petition  shall  be  presented  for  an 
appeal  from,  or  writ  of  error  and  supersedeas 
to,  any  final  judgment,  decree  or  order, 
whether  the  commonwealth  be  a  party  or 
not,  which  shall  have  been  rendered  more 
than  two  years  before  the  petition  is  present* 
ed;  nor  to  any  judgment  of  a  county  or  a  coi-- 
poration  court,  which  is  rendered  on  an  appeal 
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from  a  judgment  of  a  justice;  nor  to  a  judg- 
ment, decree  or  order  from  any  other  court 
where  the  controversy  is  for  a  matter 

789  less  in  value  or  *amount  than  five  hun- 
dred dollars,  exclusive  of  costs,  unless 

there  be  drawn  in  question  a  freehold  or 
franchise,  or  the  title  or  bounds  of  land,  or 
some  matter  not  merely  pecuniary  *  *  ♦ 
Now  the  only  exception  contained  in  this 
section  limiting  the  right  of  appeal  from  de- 
crees or  judgments  of  the  county  court,  is 
that  which  declares  that  there  shall  be  no 
appeal  or  writ  of  error  to  a  judgment  of  a 
county  court,  which  is  rendered  on  appeal 
from  a  judgment  of  a  justice."  To  all  other 
judgments  of  such  court  the  right  of  appeal 
to  the  circuit  court  is  secured  by  these  sec- 
tions; unless  such  right  of  appeal  is  taken 
away  by  the  fourth  section  of  the  act  passed 
April  2nd,  1874,  relating  to  the  jurisdiction 
of  the  county  courts.  That  act,  after  enu- 
merating in  detail  the  subjects  of  jurisdic- 
tion of  the  county  courts,  contains  the  fol- 
lowing provision:  "And  exclusive  jurisdic- 
tion of  causes  removed  from  a  justice  in 
pursuance  of  section  one,  of  chapter  147  of 
said  Code,  and  of  contested  election  cases 
for  county  and  township  officers,  &c.,  ♦  *  * 
but  with  the  right  of  appeal,  in  all  such 
cases,  to  the  circuit  court  whose  decision 
shall  be  final." 

The  first  section  of  ch.  147,  referred  to  in 
this  section,  provides,  that  "in  every  case 
where  the  sum  or  thing  in  controversy  ex- 
ceeds the  amount  or  value  of  twenty  dol- 
lars, the  justice  shall  upon  application  of 
the  defendant  at  any  time  before  trial,  re- 
move the  cause  to  the  court  of  the  county 
or  corporation  wherein  the  same  shall  be 
brought,  and  the  clerk  of  the  said  court 
shall  docket  the  same,  and  it  shall  be  pro- 
ceeded in  as  if  it  were  a  motion  in  said 
court  under  the  6th  section  of  ch.  163,"  &c. 

It  is  urged  by  the  counsel  for  the  peti- 
tioner here,  that  the  words  in  the  second  sec- 
tion of  the  act  of  April,  1874,  "exclusive 

790  jurisdiction  of  causes  removed  *from  a 
justice,"  takes  away  the  right  of  appeal 

to  the  circuit  court.  We  cannot  give  this 
construction  to  the  statute.  That  would  be 
to  declare  that  the  general  law  regulating 
appeals  which  gives  the  right  of  appeal  in 
ail  cases,  from  judgments  of  a  county  court, 
except  the  single  case  of  a  judgment  ren- 
dered on  an  appeal  from  a  judgment  of  a 
justice,  was  repealed  by  the  words  "exclu- 
sive jurisdiction,"  in  this  act.  A  statute 
can  only  be  repealed  by  express  words,  or 
where  the  latter  statute  is  so  inconsistent 
with  the  former  that  both  cannot  stand  to- 
gether; so  as  to  show  a  clear  intention  of 
the  legislature  to  repeal  it.  While  the  words 
exclusive  jurisdiction,  are,  generally,  words 
of  the  broadest  signification,  it  is  manifest 
that  in  the  connection  in  which  these  words 
are  here  used,  and  upon  a  comparison  of 
the  statutes,  they  mean  exclusive  original 
jurisdiction. 

When  a  case  is  removed,  under  the  stat- 
ute, from  a  justice  to  the  county  court,  it 
then  stands  in  the  same  position  in  the 
county  court,  so  far  as  the  right  of  appeal 


I  is  concerned,  as  if  the  case  had  been  on^m- 

j  ally  brought  in  the  county  court, 

I  The  court  is  therefore  of  opinion,  that  the 
circuit  court  of  Scott  had  jurisdiction  to 
award  the  supersedeas  to  the  judgment  of 
the  county  court  in  the  case  complained  of, 
and  to  try  and  dispose  of  the  same,  as  an 
appellate  court. 

The  rule  awarded  against  the  Honorable 
John  A.  Kelly,  jud^e  of  said  court,  must, 
therefore  be  discharged. 
Prohibition  refused. 


791  ♦Carroll  v.  Brown. 

Juiy    Term,    1877,    Wythevillc 

Absent,    Andekson,    J. 

1.  Eanflty  Jurisdiction  —  SettlnjT  ■side 
Deed*.* — A  court  of  equity  has  jurisdiction  of  a 
suit  brought  by  the  owner  in  possession,  to  set 
aside  a  deed  which  has  been  put  upon  record, 
whereby  the  complainant's  land  has  been  wrongfnlij 
conveyed  to  a  purchaser  at  a  tax  sale. 

In  September,  1874,  John  W.  Carroll  filed 
his  bill  in  the  circuit  court  of  Patrick  coun- 
ty, against  Nicholas  Brown,  to  set  aside  a 
deed  by  which  the  clerk  of  the  county  court 
of  Patrick  conveyed  to  Brown  one  hundred 
and  fifty  acres  of  land  sold  for  delinquent 
taxes.  Brown  demurred  to  the  bill  and  also 
to  an  amended  bill,  and  the  court  sustained 
the  demurrer.  And  thereupon  Carroll  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed.  The  case  is  stated  by 
Judge  Burks  in  his  opinion. 

/.  E.  Penn,  for  the  appellant. 
A.  M.  Lybrook,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  appellant  filed  his  bill  in  the  circuit 

court  of  Patrick  county  against  the  appellee 

to  set  aside  a  deed  made  by  the  clerk  of  the 

county  court  of  said  county,  conveying  to 

the  appellee  land  claimed  by  him  as  a 

792  '^purchaser  at  a  sheriff's  sale  of  land, 
returned   delinquent   for   non-payment 

of  taxes.  The  defendant  filed  a  demurrer 
and  answered  to  the  bill.  Upon  argument 
the  demurrer  was  sustained,  and  the  defend- 
ant, on  liberty  granted  for  the  purpose,  filed 
an  amended  bill  referring  to  and  making  the 
original  bill  a  part  thereof,  to  which  the  dc- 


*B«aity  JnriMdictflon. — In  Stearns  v.  Haman, 
80  Va.  48,  the  court  after  expressly  affirming  the  rule 
laid  down  in  the  principal  case,  held  that  under  Code 
1873,  ch.  31,  sees.  4,  5,  the  proper  remedy  is  by  an 
action  of  ejectment  where  the  owner  holds  the  legal 
title,  but  has  not  actual  possession,  and  another  as- 
serts an  adverse  claim  to  the  land  but  has  not  actual 
possession  of  it.  See  Otey  v.  Stewart,  91  Va.  714 
and  Va.  Coal  &  Iron  Co.  v.  Kellcy,  93  Va.  332,  citing 
the  principal  case  and  Hale  v.  Penn,  25  Gratt.  261; 
Yancey  v.  Hopkins,  1  Munf.  419.  See  also,  Barton's 
Ch.  Pr.  (2nd  Ed.)  67;  Clayton  v.  Barr,  34  W.  Va. 
290,  12  S.  E.  704;  Smith  v.  O'Kyle,  43  W.  Va.  177, 
27  S.  E.  353;    Kane  v.  Va.  Coal  &  Iron  Co.,  97  Va.  329. 
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fendant  also  demurred  without  answering. 
By  decree  of  the  4th  of  November,  1875,  this 
demurrer  was  also  sustained,  and  the  bill  of 
the  complainant  dismissed.  An  appeal  from 
this  decree  allowed  the  complainant,  brings 
the  case  here. 

The  demurrer  necessarily  admits  the 
truth  of  the  facts  stated  in  the  bill,  so  far 
as  they  are  relevant  and  well  pleaded. 

Whether  the  facts  stated  in  the  bill,  thus 
admitted  by  the  demurrer  to  be  true,  en- 
title the  appellant  to  the  relief  prayed,  is 
the  only  question  to  be  now  determined. 

The  two  bills  considered,  as  they  may  be, 
together,  allege,  in  substance,  that  the  com- 
plainant is  the  owner  of  two  tracts  of  land 
in  Patrick  county,  conveyed  to  him  by  one 
Thomas  Boyles,  by  deed  dated  2nd  June,  1859, 
recorded  in  said  county  on  the  day  of  its 
date,  which  lands  were  derived  by  said 
Boyles  by  descent  from  Lucinda  Barker — 
a  copy  of  which  deed  is  filed  as  a  part  of  the 
bill;  that  a  short  time  after  the  execution  of 
the  deed,  the  complainant  took  possession  of 
said  lands  and  has  thence  hitherto  held  and 
still  holds  such  possession ;  that  on  the  24th  of 
September,  1860,  the  sheriff  of  Patrick  coun- 
ty exposed  to  sale,  as  delinquent  for  the  non- 
payment of  taxes,  several  tracts  of  land, 
charged  in  the  name  of  the  said  Lucinda 
Barker,  amongst  which  was  a  tract  containing 
three  hundred  and  sixty  acres,  at  the  price  of 
$9.30,  as  shewn  by  a  copy  of  the  sheriff's 
798  official  return  of  sales  filed  as  a  *part 
of  the  bill;  that  the  defendant  executed 
to  the  sheriff  his  receipt  for  the  $9.30,  the  pur- 
chase money  for  the  one  hundred  and  fifty 
acres  of  land  aforesaid,  and,  in  the  year  1874, 
caused  the  one  hundred  and  fifty  acres  to  be 
surveyed,  and  in  the  same  year  the  clerk  of 
the  county  court  of  Patrick,  in  accordance 
with  the  survey,  executed  to  the  defendant  a 
deed  for  the  land  so  surveyed.  Certified  copies 
of  the  report  of  the  survey  and  the  deed  of  the 
dcrk  are  filed  as  parts  of  the  bill ;  from  which 
it  appears,  that  the  report  of  the  survey  was 
made  by  the  surveyor  of  Patrick  county,  was 
duly  certified,  examined,  and  together  with  the 
deed  duly  recorded.  The  bill  further  alleges 
that  in  laying  off  the  one  hundred  and  fifty 
acres,  the  defendant  caused  the  surveyor  to  lo- 
cate and  survey  the  same  within  the  bound- 
aries of  the  two  tracts  aforesaid  belonging  to 
the  complainant;  that  if  there  was  any  such 
tract  as  the  tract  aforesaid  of  three  hundred 
and  sixty  acres,  it  was  a  different  tract  from 
those  conveyed  as  aforesaid  to  the  complain- 
ant, and  the  defendant  therefore  had  no 
right  to  have  the  survey  and  conveyance  of 
said  one  hundred  and  fifty  acres  within  the 
boundaries   of  complainant's   said  lands. 

The  bill  further  alleges,  that  the  sale  by 
the  sheriff  under  which  the  defendant 
claims,  was  irregular  and  void,  because  as 
shewn  by  the  official  return  of  sales,  it  does 
not  appear  for  what  year  or  years  the  land 
sold   was  delinquent. 

The  prayer  of  the  bill  is.  that  the  deed  of 
the  clerk  to  the  defendant.  Brown,  and  all 
proceedings  in  reference  to  the  sale  to  him 
be  declared  null  and  void,  and  for  general 
relief. 


These  facts,  (for  such  the  statements  of 

the  bill  must  be  taken  to  be  on  demurrer), 

in  my  judgment,  make  a  proper  case  for  the 

exercise  by  a   court   of   equity  of   its 

794  *peculiar  powers.  The  demurrer  ad- 
mits the  complainant  to  be  in  posses- 
sion of  land  which  belongs  to  him,  and  he 
is  entitled  to  the  free,  full  and  uninterrupted 
use  and  enjoyiAent  of  it,  and  without  let  or 
hindrance  to  make  sale  of  it  if  he  desire 
to  sell  at  its  market  value.  The  defendant, 
under  color  of  law,  but  without  valid  claim, 
has  caused  a  part  of  this  land  to  be  surveyed 
by  an  officer  of  the  state,  and  then  conveyed 
to  him  by  another  public  officer.  The  deed 
of  conveyance  thus  procured  he  has  caused 
to  be  recorded  in  the  county  in  which  the 
land  lies,  and  has  thus  proclaimed  to  the 
world  that  he  is  entitled  to  one  hundred  and 
fifty  acres  of  the  complainant's  land.  Vain 
would  be  the  attempt  of  the  complainant  to 
make  sale  of  his  land  except  at  a  sacrifice, 
if,  indeed,  he  could  sell  at  any  price.  Who 
would  purchase  it  at  its  true  value?  Men  do 
not  generally  wish  to  buy  law-suits,  and  when 
they  purchase  land  at  a  full  price  they  ex- 
pect a  clear  title.  The  complainant,  to  be 
sure,  might  point  to  his  deed  and  his  posses- 
sion under  it,  but  he  stands  confronted  with 
the  recorded  deed  of  the  defendant  and  his 
Claim  under  it  to  more  than  half  of  the  com- 
plainant's land.  It  is  not  to  be  doubted  that 
this  is  a  serious  injury  to  the  complainant's 
rights,  and  a  grievance  that  calls  for  redress. 
What  redress  is  he  entitled  to,  and  how  and 
where  is  he  to  get  it?  His  "remedy,  if  any," 
says  the  circuit  judge  in  his  decree  "is  at 
law,  not  in  a  court  of  equity."  What  rem- 
edy has  he  at  law?  He  is  in  possession  of 
the  property,  and  cannot  bring  ejectment 
against  the  claimant  to  try  the  title,  and  the 
claimant  is  content  to  stand  off  for  the 
present  and  not  bring  an  action  against 
him.  Code  of  1873,  ch.  131,  §  5. 

If  the  defendant  when  he  had  the  survey, 
and  procured  a  deed  for  the  one  hun- 

795  dred  and  fifty  acres,  knew  *that  it  was 
the  complainant's  land,  he  committed 

a  fraud.  If  he  did  not  know  it  he  made  a 
mistake.  Surely,  in  either  case,  the  com- 
plainant is  entitled  to  relief.  The  mischief 
springs  from  the  defendant's  recorded  deed. 
As  long  as  that  stands  the  injury  must  con- 
tinue. It  is  a  cloud  that  overshadows  the 
complainant's  title,  and  materially  impairs, 
if  it  does  not  wholly  destroy,  its  market 
value.  If  the  defendant  will  not  release,  a 
cancellation  of  the  deed  by  judicial  author- 
ity furnishes  the  only  adequate  relief.  A 
court  of  law  cannot  give  this  relief,  but  a 
court  of  equity  can  and  should  give  it. 

Treating  of  the  delivery  up.  cancellation 
or  rescission  of  agreements,  securities, 
deeds,  or  other  instruments,  Judge  Story 
says:  *'It  is  obvious  that  the  jurisdiction,  ex- 
ercised in  cases  of  this  sort,  is  founded  upon 
the  administration  of  a  protective  or  preventive 
justice.  The  party  is  relieved  upon  the  prin- 
ciple, as  it  is  technically  called,  quia  timet; 
that  is,  for  fear  that  such  agreements,  secur- 
ities, deeds,  or  other  instruments,  may  be 
vexatiously  or  injuriously  used  against  him,. 
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when  the  evidence  to  impeach  them  may  be 
lost;  or  that  they  may  now  throw  a  cloud 
or  suspicion  over  his  title  or  interest."  1 
Story   Eq.,   §   694. 

Again  he  says:  "Whatever  may  have  been 
the  doubts  or  difficulties  formerly  entertained 
upon  this  subject,  they  seem  by  the  modern 
decisions  to  be  fairly  put  at  rest;  and  the 
jurisdiction  is  now  maintained  in  the  fullest 
extent.  And  these  decisions  are  founded  on 
the  true  principles  of  equity  jurisprudence, 
which  is  not  merely  remedial,  but  is  also  pre- 
ventive of  injustice.  If  an  instrument  ought 
not  to  be  used  or  enforced,  it  is  against  con- 
science for  the  party  holding  it  to  retain  it, 
since  he  can  only  retain  it  for  a  sinister  pur- 
pose.    If  it  is  a  negotiable  instrument, 

796  it  may  be   ♦used  for  a  fraudulent   or 
improper  purpose,  to  the  injury  of  a 

third  person.  If  it  is  a  deed  purporting  to 
convey  lands  or  other  hereditaments,  its 
existence  in  an  uncancelled  state  necessarily 
has  a  tendency  to  throw  a  cloud  over  the 
title."     Idem,  §  700. 

Other  authorities  to  the  same  effect  are 
abundant.  A  few  only  need  be  cited.  See 
Kerr  on  Injunctions  597;  Bissell  v.  Kellogg, 
60  Barb.  (N.  Y.)  617,  (cited  3  U.  S.  Digest, 
N.  S.  136)  ;  Lee  v.  Ruggles,  62  III.  427,  (5  U. 
S.,  Digest,  N.  S.  196) ;  2  Lead.  Cas.  in  Eq. 
(ed.  1877),  part  2,  top  p.  1355,  notes  to  Barl  of 
Oxford's  case,  and  authorities  there  cited. 

But  I  have  not  been  able  to  find  the  law 
applicable  to  the  case  in  judgment  anywhere 
stated  so  well  as  in  a  recent  work  by  Judge 
CooLEY.  Speaking  of  quieting  title  to  land 
after  sale  for  taxes,  he  says:  "If  land  has 
been  actually  sold  and  conveyed  for  a  tax,  the 
original  owner  remaining  in  possession  may 
have  the  validity  of  the  sale  tested  by  a  bill 
in  equity,  filed  for  the  purpose  of  quieting 
his  title.  This  is  the  general  rule.  Courts 
of  law  cannot  give  relief  in  such  a  case,  as 
he  cannot  bring  ejectment,  being  himself  in 
possession;  no  other  form  of  action  is  given 
by  the  common  law  for  such  a  case.  And 
where  the  case  has  proceeded  to  sale  and  con- 
veyance, even  thou::h  the  defects  in  the  title 
are  apparent  on  the  record,  and  the  deed  is 
not  prifna  facie  evidence  of  title,  it  may  per- 
haps be  possible  to  distinguish  the  case  from 
one  in  which  the  void  proceedings  are  only 
impending.  While  they  are  in  progress,  it 
may  be  assumed  that  the  officers  will  pause 
in  their  illegal  action  before  any  sale  is 
reached;  but  when  the  proceedings  have 
reached  that  point,  and  a  conveyance  has 
been  given,  which,  though  void,  may  affect 
the  market  value  of  the  land,  there  would 
seem  to  be  no  very  conclusive  reason  why 

797  equity  should  not  *interfere  and  decree 
a  cancellation   of  the   void   claim.     If 

the  tax  purchaser  has  entered  into  possession 
of  the  land,  the  original  owner  has  an  ade- 
quate remedy  by  suit  at  law  in  ejectment; 
and  to  this  he  must  resort.  When  neither 
party  has  actual  possession,  if  the  statute 
has  authorized  the  action  of  ejectment  to  be 
brought  on  the  constructive  possession,  which 
either  may  claim  by  virtue  of  the  convey- 
ances which  he  holds,  the  suit  at  law  would 
appear  to  be  the  adequate  remedy  in  such  a 


case  also."     Cooley  on  Taxation  544,  545, 
and  the  cases  there  cited. 

The  decision  of  this  court  in  Hale  v.  Penn'i 
heirs,  25  Gratt.  261,  as  I  understand  it.  fully 
accords  with  the  doctrine  laid  down  byJuBCE 
CooLEY,  supra.  It  does  not  appear  from  the 
statement  of  that  case  made  by  the  re- 
porter, nor  in  the  opinion  of  the  court  deliv- 
ered by  Judge  Anderson,  whether  Penn's 
heirs,  the  complainants  in  the  suit,  were  in 
the  possession  of  the  land  which  they  sought 
to  redeem;  but  it  seems  to  be  so  implied.  It 
must  have  been  so,  I  take  it;  for,  if  Hale, 
the  tax  purchaser,  had  been  in  possession  the 
complainants  would  have  had  a  plain  remedy 
at  law  in  an  action  of  ejectment  against  him, 
the  deed  under  which  he  claimed  not  being 
prima  facie  evidence  of  title,  and  furnishing 
no  impediment  to  the  recovery  in  such  action. 
In  that  case,  as  in  this,  the  claimant  pur- 
chased one  parcel  of  land,  and  surveyed  and 
got  a  deed  for  a  different  parcel.  '  There 
seems  to  be  this  difference  in  the  two  cases: 
in  the  former,  the  defect  of  title,  it  would 
appear,  was  plainly  shown  by  the  official 
return  of  the  sheriff  on  record;  while  in  the 
present  case,  the  invalidity  of  the  title  would 
have  to  be  established  in  the  main  by  evi- 
dence dehors  the  record.  The  equitable  juris- 
diction, therefore,  exercised  in  Hale  v. 
Penn's  heirs  must  have  been  based  on 
798  *the  assumption  that  the  deed  to  the 
purchaser,  although  defective  and  void, 
cast  a  cloud  upon  the  title  of  the  owners  to 
their  prejudice,  which  they  had  a  right  to 
have  removed.  Hence  this  court,  while  af- 
firming the  decree  of  the  court  below  which 
overruled  the  deed,  amended  it  by  directing 
a  reconveyance  of  the  title  to  the  owners. 
"in  order  to  preserve  to  them  their  un- 
broken record  of  title." 

In  a  case  decided  by  this  court  as  early  as 
1810,  it  seems  to  have  been  held  that  if  land 
be  listed  by  the  commissioner  of  the  reve- 
nue to  a  wrong  person,  sold  by  the  sheriff 
as  the  property  of  such  person,  and  con- 
veyed by  deed  to  the  purchaser,  the  proper 
resort  of  the  rightful  owner  for  relief  is  to 
a  court  of  equity,  by  which  the  deed  may  be 
cancelled  and  a  release  or  conveyance  of 
the  land  decreed.  Yancey  v.  Hopkins,  1 
Munf.  419.  It  was  further  held  in  that  case 
that  an  authority  given  by  law  to  any  officer, 
whereby  the  estates  or  interests  of  other 
persons  may  be  forfeited  or  lost,  must  be 
strictly  pursued  in  every  instance. 

Applying  the  principles  of  these  author- 
ities to  this  case,  it  is  manifest  the  court  be- 
low erred  in  sustaining  the  appellee's  de- 
murrer to  the  amended  bill. 

I  am  of  opinion,  for  the  reasons  stated, 
that  the  decree  of  the  circuit  court  of 
Patrick  county  should  be  reversed  and  an- 
nulled; and  that  the  cause  should  be  re- 
manded to  the  said  circuit  court,  with  lib- 
erty to  the  appellee  to  file  his  answer  to 
the  amended  bill,  if  so  advised,  to  each 
party  to  take  testimony  in  the  cause,  if  de- 
sired, and  that  the  cause  be  otherwise  pro- 
ceeded in  to  a  final  ^^cce.'^^QTp 

The  decree  was  as  folio Ws:       o 


250 


28  GRATT.  Virginia  Reports,  Annotated.  799,  800,  801,  802 

This  day  came  again  the  parties  by 


799  their  counsel,  ♦and  the  court  having 
maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid,  and  argu- 
ments of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  decree  is  wholly  erroneous; 
it  is  therefore  decreed  and  ordered,  that 
the  said  decree  be  reversed  and  annulled, 
and  that  the  appellant  recover  against  the 
appellee  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here; 
and  this  c«urt  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  further  decreed  and  ordered, 
that  the  demurrer  of  the  defendant  to  the 
complainant's  amended  bill  be  overruled,  and 
that  this  cause  be  remanded  to  the  said 
circuit  court  with  liberty  granted  to  the 
defendant  to  file  in  the  said  court  his  an- 
swer to  said  amended  bill,  if  he  be  so  ad- 
vised, and  with  directions  that  the  cause  be 
otherwise  proceeded  in  to  final  decree: 
which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Patrick  county. 
DWCXtE  RKVtRSCD. 
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♦Dyerlc  v.  Stair. 


July   Term,    1877,    Wythevillc. 

Absent,   Andeisom,   J. 

Bo«d»-Currency— Pre«fimptio««.— In    an   ac- 

tion  M  a  bond  given  in  September  1863.  for  $1,000, 
payable  in  two  years,  the  court  instructed  the  jury, 
that  Confederate  States  treasury  notes  were  the 
prevwling  currency  m  circulation  at  the  date  of  the 
bond,  and  that  a  presumption  of  fact  would  arise 
from  that  circumsUnce  alone,  that  the  said  bond 
was  intended  to  be  payable  in  such  notes;  but  such 
presumption  may  be  rebutted  by  evidence;  and  the 
burden  of  proof  rests  on  the  plaintiff  to  show  that 
the  said  bond  was  entered  into  in  reference  to 
Confederate  money  as  a  standard  of  value.  Held: 
The  instruction  is  erroneous.  A  presumption  of 
fact  does  not  arise  that  a  bond  executed  when 
Confederate  notes  was  the  prevailing  currency,  pay- 
able at  a  distant  day,  is  payable  in  such  notes. 
Whatever  presumption  there  is,  if  any,  was  a  mat- 
ter  exclusively   for  the   jury. 

This  was  an  action  of  debt,  in  the  circuit 
court  of  Roanoke  county,  brought  in  Febru- 
ary 1874.  by  David  Dyerle  against  Jeremiah 
Stair,  upon  a  bond  of  which  the  following 

is  a  CODV* 

"Two  years  after  date  I  bind  myself  and 
heirs,  &c..  to  pay  to  David  Dyerle  or  heirs 
one  thousand  dollars,  for  his  interest  in  the 
Hausman  place  in  Botetourt  county. 


mutrtiction..— In  Storrs  v.  Fcick,  24  W.  Va. 
613,  the  court  says:  "It  has  been  repeatedly  held  that 
it  is  improper  for  the  court,  in  instructing  a  jury,  to 
single  out  certain  facts  and  instruct  the  jury,  that  if 
they  are  true,  they  must  find  for  either  of  the  par- 
tics  in  accordance  with  such  facts,  when  there  are 
other  facts  or  evidence  in  the  case  bearing  on  the 
subject,"  citing  the  principal  case  and  Berry  v.  Enscl, 
2  Gratt.  333;  McMechen  v.  McMechen.  17  W.  Va. 
684;    Dogan  v.  Seekright,  4  Hen.  &  M.   125. 


Given  under  my  hand  and  seal  this  2Dth 
day  of  September  1863. 

Jeremiah   Stair,  Seal." 

On  the  trial  of  the  case  the  only  ques- 

801  tion  seems  to  ♦have   been,  whether  the 
understanding  and  agreement  between 

the  parties  was,  that  the  bond  was  to  be 
paid  in  Confederate  currency  or  in  gold. 
And  the  only  question  in  this  court  was 
upon  an  instruction  given  by  the  court  at 
the  instance  of  the  defendant.  The  case  is 
stated  by  Judge  Stapi^es  in  his  opinion. 

Taylor  and  P  hie  gar,  for  the  appellant. 
/.  H.  H.  Figgatt,  for  the  appellee. 

Stapi.es,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  debt  brought  in  the 
circuit  court  of  Roanoke  county,  upon  a 
bond  executed  by  the  appellee  to  the  ap- 
pellant in  September,  1863,  for  one  thousand 
dollars,  and  payable  two  years  after  date. 
Upon  the  trial  in  the  court  below  both  par- 
ties were  examined  as  witnesses,  the  one 
insisting  that  according  to  his  understand- 
ing the  bond  was  to  be  paid  in  Confederate 
currency,  and  the  other  claiming  it  was  to 
be  paid  in  gold,  and  each  stating  such  facts 
as  in  his  opinion  tended  to  sustain  his  con- 
struction of  the  contract. 

After  the  evidence  was  concluded  the  court 
on  the  motion  of  the  appellee,  gave  the  jury 
the  following  instruction:  The  court  instructs 
the  jury  that  Confederate  States  treasury 
notes  were  the  prevailing  currency  in  circula- 
tion at  the  date  of  the  bond  in  this  case,  and 
that  a  presumption  of  fact  would  arise  from 
that  circumstance  alone,  that  the  said  bond 
was  intended  to  be  payable  .in  such  notes, 
but  such  presumption  may  be  rebutted  by  evi- 
dence; and  the  burden  of  proof  rests  on  the 
plaintiff  to  show  that  the  said  bond  was  not 
entered  into  in  reference  to  Confeder- 

802  ate  ♦money  as  a  standard  value.     To 
which  the  appellant  excepted. 

Tte  sole  matter  we  have  to  consider  is, 
whether  this  instruction  is  correct.  We  are 
of  opinion  it  is  not.  If  a  presumption  of 
fact  would  ordinarily  arise,  that  a  bond  pay- 
able on  demand,  given  when  Confederate 
treasury  notes  constituted  the  prevailing 
currency,  was  payable  in  such  currency — as 
to  which  no  opinion  is  intended  to  be  ex- 
pressed— such  presumption  would  not  attach 
where  the  debt  is  payable  at  a  distant  period. 
The  reasons  for  this  distinction  are  fully  set 
forth  in  numerous  decisions  of  this  court, 
especially  in  the  case  of  K raker  v.  Shields, 
20  Gratt.  377,  401,  to  which  reference  is  made. 

Here  the  bond  is  payable  two  years  after 
date,  which  was  September  1865,  when  Con- 
federate currency  had  ceased  to  exist.  The 
record  does  not  disclose,  and  it  is  not  for  this 
court  to  say,  what  were  the  motives  influenc- 
ing the  parties  in  thus  postponing  the  period 
of  payment.  It  is  sufficient  to  say  that  upon 
an  instrument  so  payable  no  presumption 
necessarily  arises  as  that  indicated  in  the 
instruction  of  the  circuit  court.  Whatever 
presumption  there  is,  if  any,  was  a  matter 
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exclusively  for  the  jury,  and  not  for  the 
court.  The  court  ought  to  have  told  the  jury 
that  in  forming  their  opinion  they  must  take 
into  consideration  all  the  facts  and  circum- 
stances of  the  case,  including  the  fact  that 
the  bond  was  executed  when  Confederate 
money  was  the  prevailing  currency,  as  also 
the  fact  that  the  time  of  payment  was  at  a 
remote  period;  and  upon  the  whole  case 
they  must  decide  which  was  the  true  under- 
standing and  agreement  of  the  parties  with 
respect  to   the   kind   of  currency   in   which 

the  debt  was  payable. 
808        *The  court   is   therefore   of   opinion 

that  the  judgment  of  the  circuit  court 
is  erroneous;  and  the  same  is  therefore  re- 
versed and  annulled,  the  verdict  of  the  jury 
set  aside,  and  a  new  trial  awarded  in  con- 
formity with  the  views  herein  expressed. 
Judgment  re\^rsed. 


804     "^Shanks   v.   Edmondson   &   als. 

July  Term,  1877,  Wythcville. 
Absent,  Andekson,  J. 
I.  M,  administratrix  of  her  husband,  after  paying  all 
debts  of  the  estate,  has  in  her  hands  a  sum  of 
money  for  distribution  among  herself  and  her  three 
children.  This  money,  with  some  that  she  bor- 
rowed, she  invested  in  a  tract  of  land,  taking  the 
title  to  herself.  Her  daughter,  L,  marries  S,  she 
being  at  the  time  an  infant.  After  her  marriage, 
M  and  the  other  two  children  and  S  execute  a 
deed,  by  which  it  is  recited  that  the  parties  have 
agreed  that  M  shall  have  one-half  the  land  for  her 
share,  S  paying  the  money  she  had  borrowed,  and 
that  she  had  purchased  the  interest  of  M  and  the 
other  two  children  in  the  other  half.  M  and  these 
two  children  convey  to  S  the  last  half  of  the  land 
to  be  held  by  him  to  his  own  use.     Held: 

1.  Election. — L,  whilst  an  infant,  could  not  make 
an  election  to  take  the  land  so  purchased  in  lieu 
of  the  money  in  the  hands  of  the  administratrix, 
to  which  she  was  entitled,  and  which  had  been 
invested  in  land. 

2.  bam.e— Husband  and  'Wife.— A  wife  dur- 
ing coverture  has  no  power  to  make  such  election. 
But  the  husband  may,  in  Detialf  of  himself  and 
wife,  make  such  election,  where  it  plainly  and 
distinctly  appears  that  he  acted  for  her,  or  for 
himself   and  wife   conjointly. 

8.  HaNbnnd  and  IVife — Cbosea  in  Action. 
— Upon  the  marriage  of  L  with  S,  she  not  having 
made  an  election  to  take  the  land,  she  had  no 
interest  in  the  land  Aeld  by  her  mother,  as  real 
estate;  but  only  a  claim  upon  her  mother  as  ad- 
ministratrix, for  her  proportion  of  the  money 
which  she  was  entitled  to  receive  as  one  of  the 
distributees  of  her  father's  estate.  This  was  upon 
ner  marriage  nothing  more  than  a  chose  in  action, 
which  upon  a  reduction  into  possession  belongs 
to   her   husband. 


Hnabnnd  and  "Wife — Land  as  Personalty. 

— See  1  Min.  Inst.  (4th  Ed.)  326,  citing  the  principal 
case  and  Pratt  v.  Taliaferro,  3  Leigh  419;  Siter  v. 
McClanachan.  2  Gratt.  :80:  Ilaxall  v.  Shippen,  10 
Leigh  536;  Lewis  v.  C.-iprrton,  8  Gratt.  148:  Dand- 
ridge  v.  Mingo,  4  Rand.  3^7.  Ilarcura  v.  Iludnall,  14 
Gratt.  369.     Sec  also.  Bartons'  Ch.  Pr.  (2nd  Ed.)  931. 


4.  Same — Same — Redaction    into   Posses 
sion. — The  adjustment  made  by  M  and  hertvo 

children  and  S,  was  upon  the  part  of  S  a  rednc- 
805  ^ioi^  i"^^  possession  of  the  chost  in  *actio%. 
S  being  a  party  to  the  deed,  the  claim  against 
M  was  thereby  extinguished;  and  such  extingnisb- 
ment  will  be  held  to  be  a  reduction  into  possession 
by  S  to  such  an  extent  as  to  clothe  him  with  the 
aDsolute  property  as  against  any  ciaim  of  his  wife, 
either  to  have  the  land  as  hers,  or  to  hxft 
settlement   upon   her. 

5.  Case. — For    the    principles    applicable   to   sadb 
cases,  see  the  opinion  of  tne  court  by  Chkistiah,  J. 

The  case  is  stated  in  the  opinion  of  the 
court  delivered  by  Christian,  J. 

£.  Pendleton,  for  the  appellant. 

Taylor  &  Phlegar  and  G.  H.  Hansbrougk, 
for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Roanoke  county. 

The  suit  was  commenced  by  a  bill  in  equity 
filed  by  Henry  A.  Edmondson  and  Henry  E. 
Blair,  trustees  in  certain  deeds  of  trust  exe- 
cuted by  George  W.  Shanks,  by  which  he 
conveyed  to  said  trustee  certain  real  and 
personal  estate  for  the  benefit  of  his  creditors. 
Said  deed  specified  certain  debts  and  liabili- 
ties of  said  George  W.  Shanks  as  "embrac- 
ing all  then  recollected"  by  the  grantor,  but 
provided  that  the  said  trustees  should,  "as 
any  money  should  be  received  by  them*' 
(from  the  sales  of  property  therein  con- 
veyed), "pay  the  same  ratably  and  in  equal 
proportion  according  to  the  amounts,  in 
discharge  of  all  debts  and  liabilities  against 
the  said  George  W.  Shanks,  whether  the 
said  debts  or  liabilities  are  or  are  not 
specifically  mentioned  in  this  deed,  together 
with  all  interest  that  may  lawfully  be  due 

on  said  debts  and  liabilities." 
800  *The  object  of  the  bill  filed  by  the 
trustees  seems  to  be  twofold:  First,  to 
have  an  account  taken  of  all  the  debts  and 
liabilities  of  the  said  George  W.  Shanks, 
and  to  convene  all  his  creditors  before  a 
commissioner  for  that  purpose.  Second,  to 
have  removed  what  the  trustees  considered  a 
cloud  upon  the  title  to  a  part  of  the  real 
estate  conveyed  by  Shanks,  and  which,  in 
their  opinion,  would  seriously  affect  the  price, 
if  sold  under  the  uncertainty  then  existing  as 
to  the  claim  of  his  wife  asserted  against  his 
creditors  in  respect  to  part  of  said  real  estate. 

This  claim  of  Lucy  Shanks,  the  wife  of 
George  W.  Shanks,  is  founded  upon  the  fol- 
lowing state  of  facts,  proved  in  the  record, 
and  which  presents  the  only  question  we  have 
to  determine:  Some  time  before  the  year 
1842,  Andrew  Lewis  died  intestate,  seized 
and  possessed  of  considerable  real  and  per- 
sonal estate.  His  wife,  Maria  Lewis,  qualified 
as  his  administratrix.  After  the  payment  of 
intestate's  debts,  there  remained  in  her  hands, 
of  his  personal  estate,  a  considerable  sum  of 
money  for  distribution  among  herself  and 
his  children,  of  whom  there  were  three — 
Mary,  who  intermarried  with  Henry  A.  Ed- 
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mondson,  Lucy,  who  intermarried  with 
George  W.  Shanks,  and  William  W.  Lewis. 

With  this  fund  remaining  in  her  hands  as 
administratrix  (together  with 'a  certain  sum 
borrowed  from  William  Walton)  Mrs.  Lewis 
purchased  a  tract  of  land  lying  in  the  county 
of  Roanoke,  containing  eight  hundred  and 
seventy-four  and  a  quarter  acres,  and  took  a 
conveyance  of  the  title  to  herself.  Some 
time  afterwards,  to  wit,  on  the  17th  day  of 
January  1842,  an  ''indenture  made  between 
Alaria  Lewis,  William  W.  Lewis  and  Henry 
A.  Edmonds«n  and  Mary  his  wife,  of  the  one 
part,  and  George  W.   Shanks,  of  the 

807  ♦other    part,'*    after    reciting    the    fact 
that  the  land  purchased  by  Mrs.  Maria 

Lewis,  and  conveyed  to  her  by  Samuel 
Strickler,  was  so  purchased  by  money  be- 
longing to  the  estate  of  her  husband,  and  in 
her  hands  as  his  administratrix,  together 
with  a  certain  sum  borrowed  by  her  of 
William  Walton,  Sr.,  contained,  among 
other  recitals,  the  following: 

"And  whereas  the  said  Maria  Lewis,  hav- 
ing legal  title  to  the  whole  of  the  residue  of 
the  said  tract  of  land,  and  the  said  Geo.  W. 
Shanks  and  Lucy,  his  wife,  Wm.  W.  Lewis 
and  Henry  A.  Edmondson  and  Mary,  his 
wife,  having  equitable  interests  therein,  the 
said  parties  have  made  an  arrangement  by 
which  the  title  to  said  land  may  be  adjusted; 
and,  whereas  the  said  Maria  Lewis  has  under- 
taken to  settle  with  the  said  Wm.  Walton, 
Sen'r,  the  amount  due  him  for  money  loaned 
as  above  mentioned,  for  the  purpose  of  pur- 
chasing the  said  land,  in  consideration 
whereof  the  other  parties  to  this  indenture 
are  willing  that  the  said  Maria  Lewis  shall 
retain  to  her  own  use  and  behoof,  the  one 
undivided  moiety  or  half  part  of  said  land; 
and,  whereas  the  said  George  W.  Shanks 
hath  purchased  of  the  said  Maria  Lewis  her 
interest  in  the  remaining  undivided  moiety  of 
the  said  residue,  whether  vesting  in  her  as 
widow  of  the  said  A.  Lewis,  dec'd,  or  other- 
wise, and  hath  purchased  of  the  said  Wm. 
W.  Lewis  and  of  the  said  Henry  A.  Edmond- 
son and  Mary,  his  wife,  their  respective 
interests,  present  and  reversionary,  legal 
and  equitable,  in  the  said  remaining  undi- 
vided moiety  or  half  part  of  the  said  residue ; 
now,  in  order  to  effectuate  the  intentions  of 
the  parties  aforesaid,  in  consideration  of  the 
premises  and  of  the  sum  of  five  dollars  by  the 
said  George  W.  Shanks  paid  to  the  said 
Maria  Lewis,  Wm.  W.  Lewis,  and  Herfry  A. 
Edmondson  and  Mary  his  wife,  before 

808  the    ♦sealing    and    delivery    of    these 
presents,     this     indenture     witnesseth, 

that  the  said  Maria  Lewis,  Wm.  W.  Lewis 
and  Henry  A.  Edmondson  and  Mary,  his 
wife,  have  granted,  bargained,  sold  and  con- 
veyed, and  by  these  presents  do  grant,  bar- 
gain, sell  and  convey  unto  the  said  George 
W.  Shanks,  his  heirs  and  assigns,  the  above 
described  remaining  undivided  moiety  or  half 
part  of  the  said  residue  of  or  half  part  the 
said  tract  of  land,  which  residue  remains 
after  the  sale  of  the  said  portion  of  one  hun- 
dred and  twenty-seven  acres  off  from  the 
original  tract  of  eight  hundred  and  seventy- 
four  and  a  half  acres  above  mentioned.    To 


have  and  to  hold  the  same  to  him,  the  said 
George  W.  Shanks,  and  his  heirs  and  as- 
signs, to  the  only  proper  use  and  behoof  of 
him,  the  said  George  W.  Shanks,  and  his 
heirs  and  assigns  forever." 

This  deed  was  signed  by  Maria  Lewis, 
William  W.  Lewis,  Henry  A.  Edmondson, 
Mary  A.  Edmondson  and  George  W.  Shanks; 
but  was  not  signed  by  Lucy,  the  wife  of 
George  W.  Shanks.  The  land  conveyed  by 
this  deed  is  the  same  land  which  was  con- 
veyed by  Shanks  to  Blair  and  Edmondson, 
trustees,  by  deed  bearing  date  15th  June, 
1872,  first  above  referred  to. 

To  the  bill  filed  by  the  trustees  calling  upon 
the  court  to  adjudicate  the  rights  arising 
between  Mrs.  Shanks  and  the  creditors  of 
her  husband,  she  filed  her  answer,  in  which 
she  alleges  that  the  purchase  of  the  land  in 
the  bill  mentioned  was  made  by  Mrs.  Maria 
Lewis  in  the  year  1830,  and  she  asserts  that 
she  was  married  to  her  husband,  George  W. 
Shanks,  on  the  —  day  of  January  1838,  so 
that  her  interest  had  been  converted  and 
become  real  estate,  and  was  real  estate  at  the 
time  of  her  marriage,  and  the  only  interest 
that  her  husband  took  in  her  portion  of  the 
real  estate  was  2  life  estate,  with  re- 

809  mainder  in  fee  to  this  ♦respondent,  and 
even  if,  as  claimed  by  some  of  the  cred- 
itors, this  respondent's  interest  in  the  land  was 
derived  by  the  investment  of  persoVial  assets 
in  real  estate,  before  it  could  be  taken  as  her 
husband's  absolute  estate,  it  would  have  to  be 
reached  through  a  court  of  equity;  and  such 
a  court  would  do  it  only  upon  terms  of  mak- 
ing an  equitable  settlement  upon  this  re- 
spondent. But  respondent  insists,  that  at 
the  time  of  her  marriage  her  estate  was  real 
in  her  portion  of  the  one-half  of  the  Bellevue 
estate,  in  which  she  has  a  remainder  in  fee 
after  the  termination  of  her  husband's  life 
estate,  and  that  all  that  this  court  will  now 
sell  is  her  husband's  life  estate.  And  further 
answering,  respondent  says  that  she  is  ad- 
vised that  even  if  her  mother,  Mrs.  Maria 
Lewis,  had  invested  her  personal  estate  in 
real  estate,  and  took  the  deed  to  herself,  re- 
spondent claims  that  she  held  the  land  as  an 
implied  trustee  for  respondent.  And  respond- 
ent has  the  right  to  elect  to  take  it  as  real 
or  personal  estate,  and  she  has  elected  as 
far  as  she  could,  and  still  does  desire  and 
elect  to  hold  it  as  real  estate,  and  asks  this 
court  to  protect  her  interests. 

The  circuit  court  of  Roanoke  held,  by  its 
decree  of  the  14th  July  1874,  that  the  said 
Lucy  Shanks  has  no  interest  in  the  real  es- 
tate conveyed  by  her  husband  to  the  com- 
plainants as  trustees  by  deed  of  15th  June 
1872,  except  a  right  of  dower  therein,  con- 
tingent upon  her  surviving  her  said  husband. 

From  this  decree  Mrs.  Slianks  obtained 
an  appeal,  awarded  by  one  of  the  judges  of 
this  court. 

The  question  we  have  to  determine  is, 
"what  interest  does  Mrs.  Lucy  Shanks  (the 
appellant)  take  in  the  land  conveyed  by  her 
husband  to  Edmondson  and  Blair,  trustees?" 
Has  she  only  a  contingent  right  of  dower,  as 
declared  by  the  circuit  court,  or  has  she 

810  title   to   one-third   ♦of   one   moiety   of 
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the  land  subject  only  to  her  husband's 
rights  as  tenant  by  the  curtesy?  This  de- 
pends upon  the  nature  and  character  of  the 
estate  she  derived  from  her  father,  and 
whether  it  was  real  or  personal  estate  at  the 
time  of  her  marriage.  The  conceded  facts  in 
the  case  show  that  Mrs.  Maria  Lewis,  the 
mother  of  the  appellant,  was  the  administra- 
trix of  her  husband,  Andrew  Lewis,  and  that 
as  such  administratrix  she  having  in  her 
hands,  after  payment  of  his  debts,  a  consid- 
erable sum  of  money,  invested  the  same  in 
certain  real  estate  in  the  county  of  Roanoke, 
taking  from  the  vendor  a  deed,  conveying  the 
title  to  herself.  This  deed  was  made  in  the 
year  1830.  Mrs.  Shanks  was  married  in  the 
year  1838.  In  1842,  the  deed  above  deferred 
to  between  Mrs.  Lewis  and  her  children 
and  sons-in-law,  was  executed.  Now,  up  to 
the  time  of  this  deed,  the  children  of  Mrs. 
Lewis  had  a  claim  upon  her  as  administratrix 
of  her  husband  (and  their  father,  Andrew 
Lewis,)  ior  the  money  which  came  into  her 
hands  as  administratrix.  She  having  in- 
vested that  money  in  real  estate,  it  was  cer- 
tainly competent  for  them,  if  they  elected  so 
to  do,  to  accept  the  land  in  lieu  of  the  money 
due  them,  and  if  they  chose  so  to  do,  could 
have  compelled  a  division  of  the  land  among 
them  (if  it  was  susceptible  of  such  division), 
and  each  one  have  taken  his  or  her  portion 
of  the  land,  and  given  an  acquittance  to  the 
administratrix  of  all  claim  against  her  on 
account  of  the  money  collected  and  invested 
by  her.  If  this  had  been  done  before  the 
marriage  of  Mrs.  Shanks,  or  even  afterwards 
by  her  husband  and  wife  conjointly,  then  Mrs. 
Shanks'  interest,  as  well  as  that  of  all  the 
children  of  Andrew  Lewis,  would  have  been 
an  interest  in  real  estate,  and  she  could  have 

held  the  same  against  her  husband's 
811     creditors.      But   no    such   ♦division    of 

said  land  was  made;  but  the  recitals 
in  the  deed  show  that  the  parties  to  that 
deed  regarded  the  land  as  representing  the 
money  which  was  in  the  hands  of  the  ad- 
ministratrix. There  is  nothing  to  show  in 
the  record,  nor  is  it  claimed  in  argument 
here,  that  Mrs.  Shanks,  before  marriage, 
and  after  infancy,  made  her  election  to  take 
her  interest  in  the  land  in  which  her  mother, 
as  administratrix  of  her  father,  had  in- 
vested the  money  in  her  hands.  It  is  neither 
alleged  nor  proved  that  there  was  any  elec- 
tion on  the  part  of  Mrs.  Shanks  before 
marriage.  Indeed  no  such  election  could 
have  been  made  before  marriage,  because 
she  was  then  an  infant,  having  married  be- 
fore she  arrived  at  twenty-one  years  of  age. 
The  recital  in  the  deed  that  Shanks  and  wife 
had  "an  equitable  interest"  in  said  land, 
is  plainly  only  a  declaration  that  they  had 
such  an  interest  in  equity  as  against  the 
legal  title  of  Maria  Lewis  as  a  court  of 
equity  would  uphold  upon  the  doctrine  of 
resulting  trusts,  and  hold  the  land  bound  for 
the  money  belonging  to  the  estate  of  Andrew 
Lewis,  and  which  she  had  invested.  This 
recital  cannot  be  held  as  proof  of  an  elec- 
toin  on  the  part  of  Mrs.  Shanks,  especially 
as  she  was  then  a  married  woman  and  in- 
capable  of  making  an   election.    See  Siter, 


Price  &  Co,  v.  McClanachan  &  als.,  2  Gratt 
280,  296;  Pratt  v.  Taliaferro,  3  Leigh  419. 
After  marriage  the  election  could  only  be  made 
by  the  husband  and  wife  conjointly.  In  this 
case  the  election  was  made  by  the  husband 
alone.  And  he  having  complete  dominion  aod 
control  of  the  subject,  his  election  would  enure 
to  his  sole  benefit,  unless  it  be  shown  that  such 
election  was  made  for  himself  and  wife 
jointly.   2  Gratt.  296. 

In  this  case  all  inferences,  which  might 
be  drawn  from  the  recital  of  the  deed. 

812  are  rebutted  and  explained  ♦from  the 
fact  that  in  the  deed  relied  on,  the  land 

is  conveyed  to  George  W.  Shanks,  "to  have 
and  to  hold  the  same  to  him,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof 
of  them,  the  said  George  W.  Shanks  and  his 
heirs  and  assigns  forever."  It  thus  appears 
that  there  was  no  election  on  the  part  of 
Shanks,  the  husband,  to  hold  the  land  in 
behalf  of  himself  and  wife,  but  on  the  con- 
trary, he  had  the  title  conveyed  to  himself; 
which  excludes  the  idea  of  any  election  on 
behalf  of  himself  and  wife  conjointly. 

The  legal  principles  governing  this  case 
are  well  settled,  and  clearly  defined  by  the 
decisions  of  this  court,  as  well  as  by  the 
recognized  rules  of  courts  of  equity,  and  may 
be  briefly  and  succinctly  stated  as  follows: 

1.  Where  money  belonging  to  another  is 
invested  in  real  estate,  and  the  title  is  con- 
veyed to  the  party  using  the  money  not  his 
own,  such  real  estate  will  be  held,  upon  the 
doctrine  of  resulting  trusts,  to  be  in  the 
hands  of  the  grantee  as  a  trustee  for  the  party 
whose  money  has  been  appropriated. 

2.  Such  party,  whose  money  is  so  appro- 
priated, may,  at  his  election,  either  claim 
the  money,  and  go  against  the  land  as  se- 
curity for  its  payment,  or  he  may  claim  the 
land  itself,  if  he  elects  so  to  do;  and  a  court 
of  equity  will,  upon  such  election  being  dis- 
tinctly shown,  by  a  person  sui  juris,  decree 
to  such  person  the  land  in  the  place  of  the 
money  which  purchased  it. 

3.  A  wife  during  coverture  has  no  power 
to  make  such  election.  But  the  husband 
may,  in  behalf  of  himself  and  wife,  make 
such  election,  when  it  appears  that  he  acted 
for  his  wife,  or  for  himself  and  wife  con- 
jointly. 

4.  The  election  to  hold  such  real  estate, 
either  by  a  person  sui  juris,  or  by  a  mar- 

813  ried  woman,  made  by  her  *husb2nd  in 
her  behalf,  or  conjointly  with  himself, 

must  be  plainly  and  distinctly  proven,  and 
cannot  be  left  to  mere  inference,  unless  such 
inference  is  so  strong  from  all  the  circum- 
stances as  to  be  equivalent  to  positive  proof 
of  a  clear  intention  so  to  elect. 

See  Siter,  Price  &  Co.  v.  McClanachan,  2 
Gratt.  280;  Pratt  v.  Taliaferro,  3  Leigh,  419; 
Commonwealth  v.  Martin's  ex'ors,  5  Munf. 
117,  128;  Harcum's  adm'r  &  als.  v.  Hudnall, 
14  Gratt.  369,  378,  379 ;  Thornton  v.  Thornton, 
3  Rand.  179 ;  Craig  v.  Leslie,  3  Wheat.  R  563, 
578,  585,  586;  2  iStory's  Eq.,  §  1210,  1211;  1 
Lead.  Cas.  in  Eq.,  pt.  1st,  vol.  1st,  335  to 
342;  lb.  §  793.  jOOQl 

Applying  these  principles  rcrtfe  case  be- 
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fore  us,  it  is  clear:  1,  That  no  election  was 
made  by  Mrs.  Shanks  before  marriage;  and 
2.  That  no  election  was  made  by  George  W. 
Shanks  on  behalf  of  himself  and  wife;  but 
on  the  contrary,  the  fact  that  he  took  the 
4eed  to  himself  repels  the  presumption  that 
might  otherwise  possibly  arise  from  the  re- 
citals in  the  deed,  and  conclusively  shows 
that  he  elected  to  take  for  himself  that 
which  the  law  gave  him  by  virtue  of  his 
marital  rights.  .      ,  .  .u  *. 

It  is  clear  upon  the  facts  in  this  case,  that 
upon  the  marriage  of  Lucy  Lewis  with 
George  W.  Shanks,  .she  having  made  no 
election,  had  no  interest  in  the  real  estate  held 
by  her  mother  as  real  estate,  but  only  a  claim 
upon  her  mother  as  administratrix  lor  her 
proportion  of  the  money  which  she  was  entitled 
to  receive  as  one  of  the  distributees  of  her 
father's  estate.  This  was  upon  her  marriage 
nothing  more  than  a  chose  in  or^ion.  which, 
upon  a  reduction  into  possession,  belonged 
to  her  husband.  The  adjustment  made  by 
the  deed  before  referred  to  between   Mrs. 

Maria  Lewis  and  her  children  and  son- 
814    in-law  was,  upon  the  part  of  ♦George  W. 

Shanks,  a  reduction  into  possession  of 
the  chose  in  action,  which  consisted  of  a 
claim  on  the  part  of  his  wife  against  her 
mother,  as  administratrix  of  her  father,  tor 
a  certain  amount  of  money  received  by  her 
as  such  administratrix,  and  in  her  hands  for 
distribution.  George  W.  Shanks  being  a 
party  to  that  deed,  the  claim  against  Mrs. 
Lewis  was  thereby  extinguished,  and  such 
extinguishment  will  be  held  to  be  a  reduc- 
tion into  possession  by  Shanks,  to  such  an 
extent  as  to  clothe  him  with  the  absolute 
property  as  against  any  claim  of  his  wife, 
and  must  be  subjected  to  the  claims  of  his 
creditors,  and  passed  to  his  trustees,  bd- 
mondson  and  Blair,  by  the  deed  of  the  15th 

dav  of  June  1872.  ^       .   •        ,.u  ♦  ♦*,. 

'"The  court  is  therefore  of  opinion,  that  the 
decree  of  the  circuit  court  of  Roanoke  coun- 
ty, which  declares  '*that  Lucy  Shanks  has  no 
interest  in  the  real  estate  conveyed  by  her 
husband,  George  W.  Shanks,  by  the  deed 
dated  the  15th  June  1872  to  the  complain- 
ants as  trustees,  except  a  right  of  dower 
therein  contingent  upon  her  surviving  her 
said  husband"  is  not  erroneous,  and  that  the 
same  be  affirmed. 

D«cr£E  affirmed. 
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must  be  made  to  appear  to  the  court  that  the  rents 
and  profits  of  the  lands  in  five  years  will  not  dis- 
charge the  judgment.  This  may  be  shown  by  the 
pleadings,  by  the  admissions  of  the  parties,  by  evi* 
dence  taken,  or  by  the  report  of  a  commissioner  on 
an   enquiry   ordered. 

2.  Same — Ascertalninar  Liiena  and  Incum- 
brances.t — Upon  such  a  bill  it  appearing  that 
there  are  incumbrances  under  a  will  upon  the  land 
of  one  of  the  sureties,  and  liens  by  deeds  of  trust 
on  the  lands  of  others,  though  the  amount  of  the 
several  liens  by  deed  might  be  ascertained  by  the 
court,  yet  as  the  incumbrances*  under  the  will  are 
uncertain,  it  is  error  to  decree  a  sale  of  the  lands  be- 
fore the  incumbrances  and  liens  and  their  priorities 
are   ascertained    by   the    report   of   a   commissioner. 

8.  Same — Learal  Title — ^Defendant.t — In  such 
a  case  as  to  a  part  of  the  lana  claimed  by  one  of 
the  sureties,  the  legal  title  is  in  K,  who  is  not  a 
party  to  the  suit,  and  as  to  the  other  part  of  the 
land  it  has  been  conveyed  to  the  surety  and  his 
daughter.  Before  a  decree  for  the  sale  of  the  land, 
x^  should  be  made  a  defendant,  and  the  title  to  both 
parts  of   the   land  ascertained  and  settled. 
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*Horton  &  als.  v.  Bond. 

July    Term,    1877,    Wytheville. 
Absent,   ^.ndIsrsom,   J. 


1.  Bill  to  Subject  Land«— Ena«l'*n«  *»*• 
Rents  and  Profits.*— Upon  a  bi-.  by  a  judgment 
creditor  to  subject  the  lands  of  the  principal  debtor 
and  his  sureties  to  satisfy  the  judgment,  before 
be  a   decree   for  a  sale   of   the  lands,   it 


there  can 


Into 


•Bill  to  Snbject  l.and»— Inqnlrln^ 
Rents  and  Prollts.— The  rule  laid  down  in  the 
first  headnote  in  regard  to  making  it  appear  to  the 
court  that  the  rents  and  profiU  in  land  sought  to  be 
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subjected  to  satisfy  a  judgment  will  not  discharge  the 
judgment  in  five  years  is  followed  by  subsequent  de- 
cisions. In  Muse  v.  Friedenwald,  77  Va.  57,  it  was 
held  that  when  the  insufficiency  is  alleged  and  not 
denied,  there  need  be  no  inquiry;  but  where  not  al- 
leged, or  if  alleged,  the  allegation  is  denied,  there 
must  be  enquiry  before  a  sale  can  be  decreed,  citing 
tne  principal  case  and  Kwart  v.  Saunders,  25  Gratt. 
203.  See  also,  Dillard  v.  Krise.  86  Va.  414.  In 
Price  V.  Thrash,  30  Gratt.  J15,  it  was  held  that  while 
the  circumstances  made  it  error  to  decree  a  sale  of 
the  land  without  an  enquiry  into  the  rents  and  profits, 
yet  the  decree  appealed  from  being  interlocutory,  the 
court  of  appeals  will  amend  the  decree  in  this  respect 
and  as  amended  affirm  it.  See  Barton's  Ch.  Pr.  (2nd 
Ed.)   290,  859. 

tSame — Ascertalninar  Liens  and  Incnm- 
I'rances. — In  Bristol  Iron  Co.  v.  Caldwell,  95  Va. 
49,  the  court  says:  "This  principle  was  established  at 
an  early  day  in  the  leading  case  of  Cole  v.  McRae,  6 
Rand.  644,  where  it  was  held  that  such  a  decree  was  pre- 
mature and  erroneous,  because  a  sale  without  previously 
ascertaining  and  determining  the  liens  and  incum- 
brances, and  the  order  in  which  they  are  chargeable, 
has  a  tendency  to  sacrifice  the  property  sold,  by  dis- 
couraging the  creditors  from  bidding,  as  they  prob- 
ably would  if  their  right  to  the  satisfaction  of  their 
debts,  etc.,  had  been  previously  ascertaineo,"  citing  the 
principal  case  and  Shultz  v.  Hansbrough,  33  Gratt. 
567.  See  also,  Effinger  v.  Kennedy,  79  Va.  551,  where 
it  is  left  an  open  question  whether  this  rule  applies 
where  the  object  of  the  suit  is  to  enforce  a  vendor's 
lien.  Hoge  v.  Junkin,  79  Va.  220;  Shultz  v.  Hans- 
brough, 33  Gratt.  567,  and  note;  Alexander  v.  Howe,  85 
Va.  198.  The  principal  case  is  distinguished  in  Thomas 
V.  National  Bank,  86  Va.  292;  Brown  v.  Lawson,  86 
Va.  285.  See  Barton's  Ch.  Pr.  C2nd  Ea.)  195,  1155; 
Hartman  v.  Evans,  38  W.  Va.  669;  Newlon  v.  Wade, 
43  W.  Va.  287. 

tSnme — Learal  Title — Parties. — ^In  Fisher  v. 
Dickenson,  84  Va.  329,  the  principal  case  is  cited  for 
the  proposition  that  a  trustee  holding  the  legal  title, 
is  always  a  necessary  party  to  any  suit  wherein  the 
trust  subject  is  in  litigation,  and  it  is  error  to  enter 
a  decree  disposing  of  the  trust  subject  in  his  absence 
as  a  party,  citing  also,  Clough  v.  Thompson,  7  Gratt. 
26,  See  also,  Barton's  Ch.  Pr.  (2nd  Ed.)  197;  4 
Min.    In.t.    (2nd   ^-^-^  J^fj  i,^^(y6^    •="=">• 
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ft.   Same — Apportionment  amonv  Sureties.* 

— Upon  such  a  bill,  after  the  lands  of  the  principal 
debtor  are  sold  and  applied  pro  tanto  to  the  sat- 
isfaction of  the  judgment,  the  portion  of  the  judg- 
ment which  each  surety  should  pay  should  be  as- 
certained, and  a  separate  decree  should  be  made 
against  each  surety  for  his  said  portion,  and  upon 
his  failure  to  pay  it  for  a  sale  of  his  land.  And  if 
cither  of  the  sureties  should  fall  to  pay  the  decree 
against  him,  and  his  land  when  sold  does  not  sat- 
is fy  the  decree,  the  amount  of  the  dehciency  should 
be  apportioned  among  the  other  sureties,  and  there 

should  be  a  like  decree  against  each  of  them, 
glO  and   his   land   for   his    "portion    of   such    dcli- 

ciency;  and  so  on  until  the  judgment  is  sat- 
isfied, or  all  the  lands  of  all  the  sureties  are  sold. 

In  May  1872,  Stephen  Bond  filed  his  bill 
in  equity  in  the  county  court  of  Carroll 
county,  against  William  R.  Horton  and  nine 
other  persons,  in  which  he  alleged  that  he  had 
been  appointed  sheriff  of  the  county,  and  that 
William  R.  Horton  was  his  deputy,  and  the 
other  defendants  were  the  sureties  of  said 
Horton.  That  Horton  having  failed  to  ac- 
count for  monies  collected  by  him,  plaintiff 
had  sued  him  and  his  sureties,  and  at  (he 
November  term  1871  had  recovered  a  judg- 
ment against  them  for  $944.72,  with  interest 
from  20th  of  February  1870  till  paid,  and 
$26.41  costs.^  That  on  this  judgment  execu- 
tion was  issued,  on  which  only  $17.34  was 
made.  He  charged  that  John  P.  Vinson, 
one  of  the  sureties,  was  the  owner  of  one 
hundred  and  eighty  acres  of  land  devised  to 


*Same — Apportionment    amonff    Sureties. 

— The  rules  laid  down  in  the  fourth  headnote  for  the 
apportionment  of  the  deficiency  among  the  co-sureties 
after  exhausting  the  principal  debtor's  assets,  is  fol- 
lowed in  Redd  v.  Ramey,  31  Gratt.  268;  Dobyns  v. 
Rawley,  76  Va.  539;  Robertson  v.  Trigg,  32  Gratt. 
76,  and  note;  Gentry  v.  Allen,  32  Gratt.  254.  For 
the  application  of  the  rules  to  devisees  where  the  per- 
sonal representative  has  distributed  the  estate  before 
paying  all  the  debts  of  the  decedent,  see  Lewis  v. 
Overby,  31  Gratt.  601.  See  iJarion's  Ch.  Pr.  (2nd 
Ed.)  229,  864,  1202;  National  Bank  v.  Bates,  20  W. 
Va.  222;  Mayo  v.  Tomkies,  6  Munf.  521;  Armstrong 
V.  Poole.  30  W.  Va.  671. 

Same — Principal  and  Surety — Order  of 
Liability. — The  rule  laid  down  in  the  opinion  of 
the  principal  case  on  page  825,  that  the  principal 
debtor's  lands  should  be  first  subjected  to  the  exonera- 
tion of  the  lands  of  the  sureties,  is  frequently  cited 
and  followed  in  subsequent  decisions.  Updike  v. 
Lane,  78  Va.  137;  Stovall  v.  Border  Grange  Bank, 
78  Va.  195;  Paxton  v.  Rich,  85  Va.  378;  Womack  v. 
Paxton,  84  Va.  24;  Muse  v.  rriedenwald,  77  Va. 
63;  Bell  v.  McConkey,  82  Va,  176.  But  this  prin- 
ciple will  not  be  applied  to  the  extent  of  delaying  the 
creditors  indefinitely  in  the  collection  of  his  debt. 
Bell  v.  McConkey,  82  Va.  176;  Edmunds  v.  Scott,  78 
Va.  730.  Nor  does  this  rule  prevent  the  creditors 
from  proceeding  ct  latu  against  the  principal  and  the 
sureties  in  the  nrst  instance  and  obtaining  a  judgment 
against  them  jointly.  Nor  will  a  court  of  equity  in- 
tervene except  under  peculiar  circumstances.  Penn  v. 
Ingles,  82  Va.  68.  Nor  does  the  rule  apply  to  wind- 
ing up  the  affairs  of  an  insolvent  corporation  where 
it  is  sought  to  enforce  the  personal  liability  of  stock- 
holders.   Martin  v.  South  Salem  Land  Co.,  97  Va.  349. 


him  by  D.  A.  Vinson.  That  Frederick  Al- 
derman, another  of  the  sureties,  was  the 
owner  of  a  tract  of  eighty  acres  of  land; 
that  William  R.  Horton,  the  principal  debt- 
or, was  the  owner  of  a  tract  of  one  hundred 
and  twenty  acres,  which  he  purchased  of  John 
Jenkins.  That  the  legal  title  was  in  Jen- 
kins, and  a  balance  of  the  purchase  money, 
some  $250,  was  still  due  to  Jenkins,  but  Jen- 
kins was  willing  to  convey  the  land  when 
the  balance  of  the  purchase  money  was  paid. 
He  sets  out  deeds  made  by  other  of  the 
sureties  conveying  land,  some  absolutely 
and  some  in  trust  to  secure  debts,  and  charges 
that  they  were  fraudulent,  intended  to  hinder 
and  delay  him  in  the  recovery  of  his  debts, 
or  that  the  lands  conveyed  in  trust  were 
worth  more  than  the  debts  due.  He  charges 
that  the  rents  of  the  land  would  not  be 
sufficient  to  pay  his  debt  in  five  years;  and 
he  prays  that  the  lands  of  William  R. 

817  Horton,  ♦Vinson  and  Frederick  Alder- 
man may  be  sold;  that  the  other  deeds 

may  be  declared  fraudulent,  and  the  lands 
sold;  and  for  general  relief. 

Several  of  the  parties  whose  deeds  were 
charged  to  fraudulent  answered,  denying  the 
fraud;  and  two  of  them  insisted  that  the 
rents  of  the  lands  would  pay  the  plaintiffs 
debt  within  five  years.  Some  of  them  also 
stated  that  certain  of  the  debts  secured  by 
the  trust,  which  they  named,  had  been  paid. 

The  condition  of  the  title  of  John  P.  Vin- 
son to  the  land  held  by  him  under  the  will  of 
his  father,  Daniel  A.  Vinson,  with  the  incum- 
brances upon  it,  are  stated  by  Judge  Burks  in 
his  opinion.  Of  the  land  claimed  by  Hart- 
well  Alderman,  one  of  the  sureties,  one  hun- 
dred and  three  acres,  it  was  conveyed  by  a 
party  who  held  the  legal  title,  to  Henry  M. 
Key;  and  he  conveyed  fifty  acres  of  it  to 
Hartwell  Alderman  and  Thursa  Alderman, 
his  daughter.  Hartwell  Alderman  says  in  his 
answer,  that  it  was  by  a  mistake  that  the 
whole  was  conveyed  to  Key  instead  of  fifty 
acres;  that  Key  had  never  complied  with 
the  terms  of  the  sale  to  him,  and  said  Hart- 
well always  claimed  the  land  as  his,  though 
he  had  not  obtained  the  legal  title. 

The  cause  came  on  to  be  heard  on  the 
12th  of  October  1872,  when  the  court  made 
a  decree  directing  the  land  of  the  defend- 
ant, William  R.  Horton,  to  be  sold,  and  ap- 
pointing a  commissioner  to  make  the  sale. 
The  sale  was  made,  and  after  paying  to 
Jenkins  his  debt,  and  the  costs,  there  re- 
mained $58.39  to  be  credited  on  the  plain- 
tiff's judgment. 

The  cause  came  on  again  to  be  heard  on 
the  21st  of  January  1873,  when  the  court 
holding  that  a  deed 'from  Frederick  Alder- 
man conveying  his  land  was  fraudulent;  that 
as  to  other  deeds,  though  not  fraudulent,  some 
of  the  debts  secured  thereby,  nammg 

818  them,  ♦had  been  paid;  and  holding  fur- 
ther, that  the  personal  property  con- 
veyed by  some  of  the  deeds  having  been 
left  in  the  possession  of  the  grantor,  if  any 
loss  had  accrued  on  that  account  it  should 
be  borne  by  the  beneficiaries  in  the  deed,  nude 
a  decree  appointing  a  commissioner,  with  di- 
rections to  sell  all  of  the  real  and  personal 
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estate  mentioned  and  described  in  the  sev- 
eral deeds  and  other  exhibits  filed  in  the 
cause,  on  which  sales  the  several  parties 
secured  by  the  deeds  of  trust  should  have 
preference  over  the  complainant  as  to  the 
respective  deeds  by  which  they  were  se- 
cured, provided  that  the  property  so  secured 
had  not  been  wasted;  but  when  wasted  the 
loss  should  fall  on  such  creditors,  for  the 
value  of  the  same  as  ascertained  by  the 
commissioner;  which  sale  was  to  be  made 
on  a  credit,  &c.,  &c.  "And  the  said  com- 
missioner may  sell  any  of  said  property,  real 
or  personal,  in  his  discretion  first;  but  of 
course  not  to  sell  more  than  will  pay  the 
complainant;  and  will  not  sell  until  after  the 
expiration  of  thirty  days  from  the  date  of 
this  decree;  which  time  the  parties  shall  be 
allowed  to  pay  off  complainant's  claim.  And 
the  said  commissioner  is  ordered  to  report, 
&c. 

In  April  1873  the  cause  was,  by  operation 
of  law,  transferred  to  the  circuit  court  of 
Carroll  county. 

On  the  23d  of  April  1875,  Henry  Horton, 
John  P.  Vinson,  Frederick  Alderman  and 
Hartwell  Alderman,  and  their  assignee  in 
bankruptcy,  George  D.  Smith,  filed  their 
petition  for  a  rehearing  of  the  decree  of  the 
county  court  of  January  21st,  1873,  for  er- 
rors apparent  on  its  face;  and  set  out  the 
following  errors  in  the  decree.  See  the 
opinion  of  Burks,  J. 

The  cause  came  on  to  be  heard  on  the  15th 
of  October  1875,  when  the  coijrt  rejected  and 
dismissed  the  petition,  and  affirmed  the 
819  previous  decree.  And  thereupon  *the  pe- 
titioners applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

Shelton  and  Tompkins,  for  the  appellants. 
Tipton  and  Brozvn,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  appellee,  Stephen  Bond,  filed  his  bill 
in  the  county  court  of  Carroll,  against  Wil- 
liam R.  Horton  (principal  debtor),  and  the 
appellants  (except  George  D.  Smith,  as- 
signee) and  others,  his  sureties,  and  their 
alienees,  and  others  interested  in  the  subject 
matter  of  the  suit,  to  enforce  a  lien  of  a  judg- 
ment recovered"  by  said  Bond  against  said  prin- 
cipal and  his  sureties,  and  to  that  end,  amongst 
other  things,  to  set  aside,  as  fraudulent,  cer- 
tain deeds  of  trust  and  other  conveyances 
made  by  some  of  the  sureties.  At  the  first 
hearing  of  the  cause,  the  said  county  co;irt, 
by  its  decree,  ordered  a  sale  of  the  lands  of 
the  principal  debtor,  which  sale  was  reported 
and  confirmed;  and  on  a  further  hearing,  the 
court  made  another  decree  setting  aside  as 
fraudulent  several  of  the  deeds  of  the  sure- 
ties assailed  in  the  bill;  and  recognizing 
others  as  valid,  held  the  equity  of  redemp- 
tion thereof  liable  to  the  lien  of  said  judg- 
ment and  ordered  a  sale,  out  and  out,  of  the 
lands  of  the  sureties  to  satisfy  the  judgment 
and  other  liens  of  prior  date  deemed  valid.  Be- 
fore the  decree  for  sale  was  executed,  the 
cause  was  removed,  by  operation  of  law,  into 
the  circuit  court  of  Carroll,  in  which  court 


the  appellants  filed  their  petition,  praying  a 
rehearing  and  a  reversal  of  the  last  men- 
tioned decree,  assigning  as  errors  apparent 
on  the  record  the  following: 

820  ♦"The  court  should  not  have  decreed 
sale  when  it  appeared  affirmatively  in 

the  cause  that  rents  and  profits  would  in 
five   years   discharge  the  judgment. 

"It  was  error  to  decree  sale  until  amounts 
and  priorities  of  all  liens  on  said  real  estate 
had  been  ascertained  and  reported. 

"It  was  error  to  let  the  commissioner  de- 
termine whose  lands  should  be  first  sold  and 
the  amount  to  be  made  out  of  each  of  the 
defendants.  Courts  of  chancery  always  de- 
cree against  the  party  primarily  liable,  and 
the  decree  should  have  fixed  the  amount  to 
be  paid  by  each  one  of  the  defendants  whose 
lands  were  liable,  and  permitted  each  one 
of  said  parties  to  protect  his  land  from  sale 
by  paying  the  amount  for  which  he  was  lia- 
ble." 

Upon  a  rehearing  had  on  this  petition,  the 
circuit  court  by  its  decree  held  that  there 
was  no  error  m  the  decree  of  the  county 
court  complained  of,  and  dismissed  the  peti- 
tion. The  appellants  were  allowed  an  appeal 
from  this  decree  of  the  circuit  court  by  one 
of  the  judges  of  this  court. 

The  court  is  of  opinion,  that  the  said  de- 
cree of  the  county  court  was  premature  and 
erroneous,  in  ordering  a  sale  of  the  lands 
therein  mentioned,  when  it  had  not  been 
made  to  appear  to  said  court  that  the  rents 
and  profits  of  said  lands  would  not  discharge 
the    complainant's   judgment   in    five   years.  ^ 

Before  a  court  of  equity  can  properly  order ' 
a  sale  of  the  debtor's  land  to  satisfy  a  judg- 
ment lien,  it  must  be  made  to  appear  to  the 
court  that  the  rents  and  profits  of  the  land 
in  five  years  will  not  discharge  said  judg- 
ment.—Code  of  1873,  ch.  182,  §  9.  And  this 
must  be  made  to  appear  even  against  fraud- 
ulent alienees. — Cronie  v.  Hart  and  others, 
18  Gratt.  739. 

821  *The  insufficiency  of  the  rents  and 
profits  to  satisfy  the  judgment  within 

the  statutory  period  may  be  shown  by  the 
pleadings,  by  the  admissions  of  the  parties, 
by  evidence  taken,  or  by  the  report  of  a 
commissioner  on  inquiry  ordered.  This  fact 
preliminary  to  the  exercise  by  the  court  of  its 
jurisdiction  to  order  a  sale  was  in  no  way 
made  to  appear  to  the  court  in  this  case.  On 
the  contrary,  while  the  bill  alleges  that  the 
rents  and  profits  in  five  years  would  not  dis- 
charge the  judgment,  this  allegation  is  ex- 
pressly denied  by  the  separate  answers  of  two 
of  the  defendants,  and  was  not  admitted  in  the 
answers  of  any.  No  evidence  was  taken  to 
show  it,  and  no  inquiry  ordered. 

In  the  case  of  Bwart  v.  Saunders,  25  Gratt. 
203,  in  the  opinion  of  the  court  delivered  by 
Judge  Bouldin,  it  is  said  that  the  "statute  pre- 
scribes no  particular  mode  by  which  it  shall 
be  made  to  appear  that  the  rents  and  prof- 
its will  not  pay  the  judgment  in  five  years. 
When  there  is  doubt  about  the  fact,  or  an 
inquiry  is  demanded  by  either  of  the  parties, 
the  court  will  generally  direct  one  of  its 
commissioners  to  ascertain  and  report  the 
annual  rents  and  profits  of  the  land.    But 
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this  is  not  a  necessity  in  every  case.  If 
none  of  the  parties  ask  such  an  inquiry, 
there  may,  in  a  proper  case,  be  a  decree  for 
the  sale  of  the  property  without  it.  Citing 
McClung  V.  Beime,  10  Leigh  394;  Manns  v. 
Flinn's  adm'r.  Id.  93. 

In  that  case,  while  the  bill  alleged  that 
the  rents  and  profits  of  the  land  would  not 
^ay  the  judgment  in  five  years,  this  allegation 
«ras  not  responded  to  in  the  defendant's  an- 
swer. The  only  defense  set  up  in  the  an- 
swer was,  that  the  debt  was  paid;  and 
whether  it  was  paid  or  not  was  the  whole 
controversy  in  the  court  below.  In  this  case 
the  fact  was  put  directly  in  issue  by  the  bill 
and  the  answers  of  two  of  the  defend- 

822  ants,  ♦and  it  was  essential  that  it 
should  be  established  in  some  way  be- 
fore a  sale  could  properly  be  ordered.  More- 
over, if  it  was  necessary  that  an  inquiry 
should  have  been  asked  for  in  the  court  be- 
low, the  appellants  did  ask  for  it  in  their 
petition  for  a  rehearing.  If  this  was  the 
only  error  in  this  cause,  the  decree  being 
interlocutory  might,  as  held  in  Ewart  v. 
Saunders,  supra,  be  amended  so  as  to  secure 
an  inquiry  before  sale,  and  as  amended  be 
affirmed.  But  this  cannot  be  done,  because 
the  decree  must  be  reversed  for  other  er- 
rors hereinafter  specified. 

The  court  is  further  of  opinion,  that  if  it 
had  been  ascertained  that  a  sale  was  nec- 
essary, the  said  decree  of  the  county  court 
was  still  premature  and  erroneous  in  order- 
ing said  sale  before  ascertaining,  settling 
and  determining  what  debts  were  charge- 
able on  the  lands,  the  amounts  thereof,  to 
whom  payable,  and  the  order  in  which  they 
were  so  payable. 

This  principle  was  established  at  an  early 
day  in  the  leading  case  of  Cole's  adrnW  v. 
McRea,  6  Rand.  644,  where  it  was  held  that 
such  a  decree  as  that  rendered  by  the  said 
county  court  was  premature  and  erroneous, 
because  a  sale,  without  previously  ascertain- 
ing and  determining  the  liens  and  incum- 
brances and  the  order  in  which  they  are 
chargeable,  has  a  tendency  to  sacrifice  the  prop- 
erty sold  by  discouraging  the  creditors  from 
bidding,  as  they  probably  would,  if  their 
right  to  satisfaction  of  their  debts,  &c.,  had 
been  previously  ascertained.  This  case  has 
been  followed  by  numerous  decisions  of 
this  court  to  the  same  effect.  Smith  &  als. 
v.  Flint  &  als.,  6  Gratt  40;  Buchanan  v,  Clark 
&  als.,  10  Gratt.  164;  laege  v.  Boisseaux,  15 
Gratt.  83;  Lipscomhe  v.  Rogers  &  als.,  20 
Gratt.  658 ;  White  v.  Mech.  Building  fund  As- 
sociation, 22  Gratt.  233;  Moran  v.  Brent  & 
als.,  25  Gratt.  104. 

823  *The  county  court  by  its  decree  did, 
perhaps,  sufficiently  ascertain  the  debts 

chargeable  on  the  lands  ordered  to  be  sold, 
except  the  lands  of  the  appellants,  John  P. 
Vinson.  He  derived  his  lands  by  devise  from 
his  father,  Daniel  A.  Vinson.  The  lands  so  de- 
vised consisted  of  two  parcels,  the  one  con- 
taining one  hundred  acres,  and  the  other 
eighty  acres.  These  lands  were  devised  to 
the  said  John  P.  Vinson,  upon  the  express 
condition  that  he  should  support  and  take 
care  of  his  mother  during  her  natural  life, 


and  provide  for  her,  at  his  own  expense,  all 
necessary  food,  clothing  and  medical  at- 
tendance; and  upon  the  further  condition 
that  he  should  pay  to  eight  grandchil- 
dren, of  the  testator  named,  twenty  dollars 
each  as  soon  as  they  should  attain  the  age 
of  twenty-one  years  respectively;  and  it 
was  further  provided  by  the  will,  that  if  the 
said  John  P.  Vinson  should  wholly  fail  lo 
make  payment  of  the  sums  aforesaid,  the 
said  grandchildren  should  have  a  certain 
portion,  described  by  metes  and  bounds,  of 
the  lands  so  devised  to  the  said  John  P. 
Vinson;  and  if  the  said  John  P.  Vinson  should 
pay  to  a  part  only  of  the  said  grandchildren 
the  amounts  bequeathed  them,  and  should 
fail  to  pay  to  the  others  the  sums  bequeathed 
to  them  respectively,  such  others  only  were 
to  have  a  proportionate  share  of  the  lands 
so  con,ditionally  devised  to  them,  to  wit: 
each  one-eighth  part. 

Before  sale  of  these  lands,  thus  devised 
to  the  said  John  P.  Vinson,  it  is  obvious  an 
inquiry  should  have  been  ordered  and  made  to 
ascertain  the  ages  of  the  widow  of  Daniel  A 
Vinson,  and  of  the  eight  grandchildren,  wheth- 
er the  charges  on  said  land,  under  the  will 
of  Daniel  A.  Vinson,  had  been  fully  sat- 
isfied, and  if  not,  to  w^hat  extent,  if  at  all. 
they  had  been  so  satisfied,  so  that  it  might 
be  made  to  appear  whether  ihe 
824  *said  John  P.  Vinson  had  complied 
with  the  conditions,  in  whole  or  in 
part,  under  which  the  said  lands  were  devised 
to  him,  and  so  whether  he  had  a  good  title  to 
said  lands  or  not,  and  to  what  extent,  if  at 
all,  the  said  lands  were  now  encumbered  by 
the  charges  under  the  will  aforesaid. 

Without  ascertaining  these  facts,  it  is 
hardly  possible  that  the  lands  of  the  said 
John  P.  Vinson  could  be  sold  except  at  a 
great  sacrifice,  if,  indeed,  they  could  be  sold 
at  any  price. 

It  moreover  appears  by  the  answer  of  the 
appellant,  Hartwell  Alderman,  to  the  com- 
plainant's bill,  that  while  he  claims  to  be  the 
owner  of  the  whole  one  hundred  and  three 
acres  of  land  which  he  had  conveyed  in  the 
trust  deed  to  Wm.  H.  Sutherland,  trustee, 
to  secure  the  payment  of  the  debts  therein 
described,  the  legal  title  to  at  least  one  half 
of  said  land  is  outstanding  in  one  Henry  M. 
Key,  who  is  not  a  party  to  the  suit;  and  as 
to  the  other  half,  while  he  holds  the  le^al 
title  thereto  jointly  with  himself  and  his 
daughter,  Thurza  Alderman,  it  is  rather  in- 
timated than  positivelv  asserted  in  his  an- 
swer thr.t  he  is  the  sole  beneficial  owner  there- 
of. A  sale  of  this  land,  under  this  condition  of 
the  title,  could  not  reasonably  be  expected  to 
be  made  without  sacrifice ;  and  before  it  is  sold 
by  decree,  the  complainant  should  be  required 
to  amend  his  bill  and  make  said  Key  a  par- 
ty defendant,  with  such  statements  in  the 
bill  and  references  to  the  title  disclosed  in  i 
the  answer  aforesaid  of  the  said  Hartwell 
Alderman  as  will  enable  the  court  on  further 
hearing  to  remove  any  impediment  to  a  fair 
sale  of  the  land  on  account  of  the  doubt  and 
uncertainty  as  to  the  title.  It  would  be  im- 
proper and  illegal  for  a  trustee  in  pais  to  make 
sale   of   lands   with   clouds   resting   on   the 
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title;  and  if  he  attempted  it,  a  court  of 
825  equity,  on  *a  bill  filed  by  the  debtor  or 
any  other  party  having  an  interest, 
would  restrain  him.  A  fortiori,  a  court,  hav- 
ing full  possession  of  the  subject  in  a  pend- 
ing suit,  should  not  decree  sale  until  every 
impediment  to  a  fair  sale  is  by  its  aid  re- 
moved as  far  as  practicable.  Rossett  v.  Fish- 
er, 11  Gratt.  492,  499,  and  cases  there  cited; 
to  which  may  be  added  Lane  v.  Tidball,  Va. 
Rep.  (Gilmer)  130. 

The  court  is  further  of  opinion  that  if  a 
sale  was  proper  at  all,  the  said  decree  of  the 
county  court  is  also  erroneous  in  ordering 
a  sale  of  all  the  lands  of  the  sureties  uno 
Hatu,  and  in  vesting  the  commissioner  with 
discretionary  power  as  to  the  order  in  which 
said  lands  should  be  sold.  While  it  is  true 
that  the  sureties  as  well  as  their  principal 
arc  all  bound  by  the  complainant's  judgment, 
and  he  has  the  undoubted  right  to  resort  for 
satisfaction  to  the  property  of  each  and  all 
of  them,  yet,  in  equity,  in  a  suit  in  which  -all 
the  parties  are  alive  and  before  the  court, 
the  court  will  respect  the  equities  of  the 
parties  inter  sese,  and  administer  them  upon 
5ie  principles  peculiar  to  the  forum,  as  far  as 
that  can  be  done  without  too  great  delay 
and  without  prejudice  to  the  rights  of  the 
creditor.  The  principal  debtor's  lands  should 
be  first  subjected  to  the  exoneration  of  the 
lands  of  the  sureties.  That  has  been  done 
in  this  case  by  prior  decree.  The  sureties, 
however,  are  not  only  sureties  of  the  prin- 
cipal debtor  for  the  whole  debt;  but,  as 
amongst  themselves,  they  are  each  surety 
for  the  other  to  the  extent  of  the  excess  of 
the  whole  debt  beyond  his  proportionate 
part  thereof;  and  each,  therefore,  has  an  eq- 
uity to  have  the  lands  of  the  other  sub- 
jected, to  the  exoneration  of  his  own,  for 
such  other's  share  of  the  debt.  The  court, 
therefore,  in  directing  a  sale,  when  ascer- 
tained to  be  proper,  should  have  ap- 
886  portioned  the  balance  ♦of  the  complain- 
ant's judgment,  after  crediting  the  net 
amount  of  the  sales  of  the  principal's  land, 
equally  amongst  the  sureties,  and  have  or- 
dered a  sale  of  the  lands  of  each,  or  so 
much  thereof  as  might  be  necessary  to  pay 
his  proportionate  part  of  the  judgment;  and 
if  either  should  make  default  in  the  payment 
of  his  part,  and  his  lands  when  sold  should 
prove  insufficient, to  pay  such  part,  the  lands 
of  the  others  should  be  subjected  propor- 
tionately for  such  part  unpaid;  and  so  on 
proportionately,  upon  further  default  of  any 
party,  until  the  lands  of  all  have  been  sold, 
if  the  sale  of  all  be  necessary  for  the  com- 
plete satisfaction  of  said  judgment.  See 
Mayo  v.  Tomkies,  6  Munf.  520;  Dickey  v. 
Gentry's  ex'or  &  als.,  not  reported. 

Upon  examination  it  will  be  found  that 
the  decision  in  Lacy  v.  Stamper  &  als.,  27 
G-att.  42,  cited  by  appellee's  counsel,  is  not  at 
all  in  conflict  with  what  has  been  hereinbe- 
fore stated.  In  that  case  the  bill  was  filed  by 
a  legatee  against  the  personal  representative 
of  the  executor  of  a  decedent  and  the  sure- 
ties of  said  executor,  and  against  succeeding 
administrators  de  bonis  non  of  said  decedent 
and  their  sureties,  for  accounts  and  settle- 


ment of  their  several  administrations;  and 
the  court  held,  under  the  circumstances  of  the 
case,  that  the  legatee  should  not  be  required  to 
proceed  further  than  she  had  gone  before 
resorting  personally  to  the  sureties.  The 
president,  in  delivering  the  opinion  of  the 
court  in  that  case,  said,  "We  do  not  mean 
to  decide  that  in  no  case  will  a  creditor  or 
legatee  be  compelled  to  exhaust  his  reme- 
dy against  the  personal  representative  and 
heirs  of  the  executor  before  resorting  to  the 
sureties,  or  to  lay  down  any  general  rule  on  the 
subject;  but  merely  to  say  that  there  are 
cases  in  which  he  will  not  be  so  required  (as 
authorites  before  cited  plainly  show), 

827  ♦and  this  is  one   of  them."    The   ob- 
ject of  the  bill  in  the  present  case  is  to 

enforce  the  lien  of  a  judgment  against  the 
lands  of  all  the  parties,  and  all  the  parties  be- 
ing convened  for  that  purpose  by  the  bill,  it 
is  but  equitable  that  each  party  should  be  re- 
quired to  bear  his  part  of  the  common  bur- 
den. The  creditor  has  been  already  and  may 
be  further  subjected  to  some  delay  in  the  pur- 
suit of  his  remedy;  but  this  delay  is  incident 
to  his  remedy,  and  cannot  be  avoided. 

The  court  is  further  of  opinion,  for  the 
reasons  stated,  that  the  said  decree  of  the 
circuit  court  of  Carroll  county  dismissing 
the  petition  of  the  appellants  for  rehearing 
of  the  decree  aforesaid  of  the  county  court 
of  Carroll,  is  erroneous  and  should  be  re- 
versed and  annulled;  and  that  the  said  decree 
of  the  said  county  court,  in  so  far  as  the  same 
is  hereinbefore  declared  to  be  erroneous, 
should  also  be  reversed  a^nd  annulled,  and 
the  residue  thereof  be  affirmed;  and  that  this 
cause  be  remanded  to  the  said  circuit  court  to 
be  further  proceeded  in  to  final  decree  in  con- 
formity with  this  opinion  and  the  principles 
herein  declared. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  arguments  of  counsel, 
is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  said  cir- 
cuit court  of  Carrol  county  erred  in  its  said 
decree  in  dismissing  the  petition  of  the  ap- 
pellants filed  for  a  rehearing  and  reversal  of 
the  decree  of  the  county  court  of  said  coun- 
ty, rendered  in  this  cause  on  the  21st  day  of 
January  1873,  and  in  not  reversing  said 

828  decree   of   ♦the   said   county  court   for 
the  following  errors  apparent   on  the 

record: 

1.  The  said  decree  of  the  county  court 
was  premature,  and  is  erroneous  in  ordering 
a  sale  of  the  lands  of  the  defendants  therein 
mentioned,  without  the  fact  being  made  to  ap- 
pear to  the  said  court  that  the  rents  and 
profits  of  said  lands  would  not  discharge  the 
complainant's  judgment  in  five  years.  Be- 
fore any  sale  could  have  been  properly  or- 
dered, that  fact  should  have  been  made  to 
appear  in  some  way,  and  as  it  did  not  in  any 
way  appear,  an  inquiry  should  have  been 
ordered  and  made  to  ascertain  the  annual 
rental  value  of  said  lands. 

2.  The  said  decree  of  the  county  court 
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was  also  premature,  and  is  therefore  fur- 
ther erroneous  in  ordering  a  sale  of  said 
lands,  if  a  sale  had  been  shown  to  be  proper, 
before  it  had  been  ascertained  and  determined 
by  the  decree  of  the  court,  on  account  ordered 
and  taken,  what  were  the  unsatisfied  liens  and 
incumbrances  on  said  lands  respectively,  the 
several  amounts  thereof,  by  whom  held,  and 
the  order  in  which  they  are  chargeable  on  said 
lands.  The  liens  and  incumbrances  on  the 
lands  of  the  several  defendants,  except  John 
P.  Vinson  (one  of  the  appellants  here), 
seem  to  be  sufficiently,  although  not  very 
accurately,  ascertained  by  the  said  decree 
of  the  county  court.  As  to  the  lands  of  the 
said  John  P.  Vinson,  an  enquiry  should  have 
been  ordered  to  ascertain  the  respective 
ages  of  the  widow  of  Daniel  A.  Vinson,  de- 
ceased, and  the  eight  grandchildren  named 
in  his  will;  a  copy  of  which  is  filed  as  an 
exhibit  in  the  cause,  and  further  to  ascer- 
tain the  amounts  charged  upon  said  lands  of 
said  John  P.  Vinson  by  the  will  of  said  deced- 
ent in  favor  of  the  said  grandchildren,  whether 
said  amounts  have  all,  or  any  of  them, 

829  become  payable,  ♦and  if  any  of  them 
remain   unpaid,    which    and    to    whom 

payable;  and  as  this  inquiry  as  to  the  lands 
of  said  John  P.  Vinson,  and  the  charges 
thereon  was  necessary  before  sale  in  order- 
ing it.  the  court,  for  greater  certainty, 
should  have  also  ordered  at  the  same  time 
an  account  of  all  the  liens  and  incumbrances 
on  the  lands  of  the  other  defendants,  and 
the  priorities,  if  any,  amongst  them. 

3.  It  appears  by  the  answer  of  the  appel- 
lant, Hartwell  Alderman,  to  the  complain- 
ant's bill,  that  while  he  claims  to  be  the 
owner  of  the  whole  one  hundred  and  three 
acres  of  land  mentioned  in  his  said  answer, 
and  which  were  ordered  by  the  said  decree 
of  the  county  court  to  be  sold,  yet  that  the 
legal  title  to  a  portion  of  said  land  is  outstand- 
ing in  one  Henry  M.  Key,  who  is  not  a  party 
to  this  cause,  and  as  to  the  other  portion  the 
legal  title  is  in  said  Alderman  and  his  daugh- 
ter, Thurza  Alderman.  With  this  doubt  and 
uncertainty  resting  upon  the  title  to  said  land, 
it  was  error  in  the  said  county  court  by  its 
said  decree  to  order  a  sale  of  the  hnd  until 
the  cloud  resting  ^on  the  title  had  been  re- 
moved. Before  any  sale  should  have  been  or- 
dered, the  complainant  should  have  been  re- 
quired to  amend  his  bill  and  make  the  said 
Henry  M.  Key  a  party  in  the  cause,  the  bill 
as  amended  to  contain  such  allegations  and 
statements  and  references  to  the  title  of 
said  Hartwell  Alderman  disclosed  by  his 
answer  aforesaid  as  would  enable  the  court, 
on  further  hearing,  to  remove  any  impedi- 
ment to  a  fair  sale  of  said  land  arising  out 
of  the  doubt  and  uncertainty  resting  on  the 
title. 

4.  The  said  decree  of  the  county  court 
was  further  erroneous,  even  if  it  had  been 
shown  that  a  sale  was  proper,  in  ordering  a 
sale    of    all    the    lands    of    the    defendants 

without  regard  to  the  relative  liabilities 

830  of  *the  parties,  and  in  investing  the  com- 
missioner appointed  to  make  the  sale    with 

discretionary  power  as  to  the  order  in  which  he 
should    sell    said    lands.     The    parties    being 


sureties,  the  court  by  its  decree  should  have 
apportioned  the  complainant's  judgment, 
after  crediting  thereon  the  net  amount  of 
the  sale  of  the  lands  of  the  principal  ( William 
R.  Horton)  equally  amongst  the  sureties,  and 
have  ordered  a  sale  of  the  lands  of  each,  or 
so  much  thereof  as  may  be  necessary  to  pay 
his  proportionate  part  of  the  judgment;  and 
if  either  should  make  default  in  the  payment 
of  his  part,  and  his  lands  when  sold  should 
prove  insufficient  to  pay  such  part,  the  lands 
of  the  others  should  be  subjected  proportion- 
ately for  such  part  unpaid,  and  so  on  propor- 
tionately upon  further  default  of  any  party 
occurring,  until  the  lands  of  all  be  sold,  if 
the  sale  of  all  be  necessary  to  the  complete 
satisfaction   of   the   judgment. 

The  court  is  of  opinion,  for  the  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  said  decree  of  the  circuit  court  of 
Carrol  county  is  wholly  erroneous.  It  is 
therefore  decreed  and  orderd  that  said  dc- 
crep  of  said  circuit  court  be  reversed  Sind  an- 
nulled, and  that  the  appellants  recover  against 
the  appellee  their  costs  by  them  expended  ir 
the  prosecution  of  their  appeal  aforesaid  here. 
And  this  court  now  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  further  decreed  and  ordered 
that  the  decree  aforesaid  of  the  said  county 
court  of  Carroll,  rendered  on  the  21st  day  of 
January  1873,  in  so  far  as  the  same  is  herein- 
before declared  to  be  erroneous,  be  reversed 
and  annulled,  and  the  residue  thereof  be 
affirmed.  And  this  cause  is  remanded  to  the 
said  circuit  court,  with  directions  to  cause 

the  inquiries  and  accounts  hereinbefore 
831     indicated  as  proper  *to  be  made  and 

taken,  to  require  the  complainant  to 
amend  his  bill  and  make  Henry  W.  Key  a 
party  defendant  in  the  cause,  such  allega- 
tions, statements  and  references  to  be  set 
forth  in  the  amended  bill  as  hereinbefore 
indicated  as  proper,  and  that  the  cause  be 
otherwise  proceeded  in  to  a  final  decree  in 
conformity  with  the  opinion  and  principles 
herein  declared. 
Decree  reversed. 


832        *Smairs   Adm'r  v.   Lumpkin's  £x*x 
&  als. 

July    Term,    1877,    Wythevillc. 

Absent,  Moncusb,  P.,  and  y\NDBKSON,  J. 

1.  International  L.aTr— Status  of  Belllxei^ 
ents. — In  a  foreign  or  international  war,  from  the 
time  it  •  is  declared  or  recognized,  all  the  people  in 
the  territory  and  subject  to  the  dominion  of  each 
belligerent,  without  regard  to  their  feelings,  dis- 
positions, or  natural  relations,  become,  in  legal  con- 
templation, and  so  continue  until  the  close  of  hos- 
tilities, the  enemies  of  all  the  people  resident  in  ihe 
territory  of  the  other  belligerent;  and  all  negotia- 
tion, trading,  intercourse  or  communication  between 
them,  unless  licensed  by  the  government,  is  un- 
lawful. 


Cited  and  approved  in  Davidson  v.  Pope,  82  Va. 
749;  Boyd  v.  Townes,  79  VaT^iaa  ^nd .  Brewis  v. 
Lawson,   76    Va.    46.  gitized  by ' 
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-War — ^Blleet  ob  Contracts. — Such  a 
war,  as  between  the  citizens  and  subjects  of  the 
respecdve  belligerents,  ipso  facto  dissolves  all  com- 
mercial partnerships,  and  all  contracts  wholly  ex* 
ecutory  anu  requiring  for  their  continued  existence, 
commercial  intercourse  or  communication;  and 
while  it  does  not  abrogate,  yet  it  suspends  all  other 
existing  contracts  and  obligations,  and  the  remedies 
thereon,  and  renders  all  contracts,  with  rare  ex- 
ceptions, entered  into  pending  hostilities,  illegal  and 
void. 

:5.  Same — Same — Same — Civil  War.  —  These 
principles  of  public  law  regulating  conduct  in  for- 
eign wars,  are  applicable  to  the  late  civil  war  be- 
tween the  United  States  and  the  Confederate  States. 

4.  Same — Same — Limited  Affendea. — Limited 
agencies  in  the  enemy  country  may  lawfully  con- 
tinue, provided  they  can  be  and  are  exercised  with- 
out intercourse  or  communication  between  the  cit- 
izens or  subjects  of  the  contending  powers:  such 
as  agencies  to  collect  and  preserve,  but  not  to  trans- 
rait  money   or   property. 

SS.  Same — Same — Same. — Such  agencies,  however, 
to  be  lawful,  must,  it  seems,  be  created  before  the 
war  begins;  for  there  is  no  power,  it  is  said,  to 
appoint  any  agent  for  any  purpose,  after  hostilities 
have  actually   commenced. 

O.   Bondii — Payment. — L,  who  lived  in  Richmond, 

Va.,  in  September,   1858,  executed  to  S,   who  lived 

in  Baltimore,  his  bond  for  $4,500.     S  died  in  March, 

1861,  leaving  an  estate  of  $60,000,  and  a  wife 

S33  and  two  children,  minors.     "There  were  three 

representatives  on  his  estate  of  whom  his 
widow  was  one,  and  she  also  qualified  as  guardian 
of  her  children.  S's  estate  was  fully  administered 
except  the  bond  of  h  which  was  left  with  the 
widow,  and  all  his  debts  were  paid.  In  1861,  C,  the 
oldest  son  of  S,  came  to  Virginia  and  joined  the 
Confederate  army.  Whilst  still  a  minor  he,  with 
the  concurrence  of  his  mother,  collected  from  t, 
money  on  his  bond,  which  was  paid  in  Confederate 
money  at  par,  and  after  C  came  of  age  he  collected 
of  h  the  balance  due  upon  the  bond,  and  executed 


1866.  By  bond  bearing  date  the  7th  of  Sep- 
tember 1858,  Lumpkin  bound  himself,  &c.,. 
twelve  months  after  date,  to  pay  to  Thomas 
B.  Small  $4,500,  with  interest  from  the  1st 
of  June  1858.  And  the  only  question  in  the 
catse  was,  whether  Lumpkin  had  made  a 
valid  payment  of  this  debt  to  Charles  W. 
Small,  a  son  of  Thomas  B.  Small,  who 
834  *came  to  Virginia  in  1861,  and  re- 
mained in  the  South  during  the  late 
civil  war.  Th%  facts  on  that  question  are 
sufficiently  stated  by  Judge  Burks  in  his 
opinion. 

A  commissioner  was  directed  to  take, 
among  others,  an  account  of  the  debts  due 
from  the  estate  of  Lumpkin.  And  he  made  a 
report  disallowing  the  debts  claimed  by  the 
plaintiff,  and  reporting  very  few  debts,  and 
for  small  amounts,  due  from  the  estate.  To 
this  report  the  plaintiff  excepted. 

The  cause  came  on  to  be  heard  on  the 
22d  of  February  1872;  when  the  court  over- 
ruled the  exception  and  confirmed  the  re- 
port. And  the  plaintiff  obtained  an  appeal 
to  this  court. 

Johnson  &  Royall,  for  the  appellant. 

/.  A.  Meredith  and  B.  Y.  Cannon,  for  the 
appellees. 

Burks,  J.  In  a  foreign  or  international  war, 
from  the  time  it  is  declared  or  recognized, 
all  the  people  in  the  territory  and  subject  to 
the  dominion  of  each  belligerent,  without 
regard  to  their  feelings,  dispositions  or  nat- 
ural relations,  become,  in  legal  contempla- 
tion, and  so  continue  to  the  close  of  hos- 
tilities, the  enemies  of  all  the  people  resi- 
dent in  the  territory  of  the  other  belliger- 
ent; and  all  negotiation,  trading,  intercourse 
or  communication  between  them,  unless 
licensed  by  the  government,  is  unlawful. 
Such  a  war,  as  between  the  citizens  or  sub- 


a  paper  by  which,  setting  out  all  the  moneys  he  had  j  jects  of  the  respective  belligerents,  ipso  facto 


received,  he  recognized  them  all  as  valid  payments, 
and  undertook  that  the  bond  should  be  charged  to 
him  as  part  of  his  interest  in  his  father's  estate; 
and  after  his  return  to  Baltimore  in  1865,  the 
widow's  accounts  as  guardian  of  her  children  were 
settled  by  the  commissioner,  this  bond  brought  into 
them,  and  full  acquittances  given  her.  In  1870  the 
estate  of  S  was  committed  in  Virginia,  and  the  ad- 
ministrator filed  a  bill  to  recover  the  amount  of  the 
bond  from  the  executrix  and  devisees  of  L,  who  had 
died  in  1866 — Held:  There  being  no  debts  of  S  to 
be  paid,  the  bond  must  be  considered  as  satisfied. 

This  case  was  argued  in  Richmond,  at 
the  March  term  of  the  court,  and  decided  at 
Wytheville.  It  was  a  suit  in  equity  in  the 
nature  of  a  creditor's  bill,  in  the  chancery 
court  of  Richmond,  brought  in  November 
1870,  by  the  administrator  de  bonis  nan  of 
Thomas  B.  Small,  against  the  executrix  and 
devisees  of  Robert  F.  Lumpkin,  deceased, 
to  stibect  the  real  estate  of  said  Lumpkin  to 
satisfy  a  debt  of  $4,500.  with  interest  from 
the  1st  day  of  June  1858. 

Thomas  B.  Small  was  a  resident  of  Balti- 
more, and  died  there  in  March  1861.  Lump- 
kin lived  in   Richmond,  and  died  there  ir 


dissolves  all  commercial  partnerships  and 
all  contracts  wholly  executory  and  requir- 
ing for  their  continued  existence  commer- 
cial intercourse  or  communication;  and  while 
it  does  not  abrogate,  yet  it  suspends  all 
other  existing  contracts  and  obligations  and 
the  remedies  theron,  and  renders  all 
835  contracts,  with  rare  *exceptions,  en- 
tered into  pending  hostilities,  illegal 
and  void. 

These  familiar  principles  of  public  law. 
regulating  conduct  in  foreign  wars,  have 
been  applied  by  the  courts  of  this  country, 
state  and  federal,  to  the  late  war  between 
the  United  States  and  the  Confederate  States. 
Griswold  v.  Waddington,  16  John  R,  438; 
Prise  Cases,  2  Black's  U.  S.  R.  635;  Mrs. 
Alexander's  Cotton,  2  Wall.  U.  S.  R.  404;  The 
William  Bagaley,  5  Wall  U.  S.  R.  377 ;  Hanger 
V.  Abbott,  6  Wall.  U.  S.  R  532;  Matthews  v. 
MdStea,  91  U.  S.  Rep.  (1  Otto)  7;  Billgerry  v. 
Branch  &  Sons,  19  Gratt.  393;  Walker  v. 
Beauchler,  27   Gratt.   511. 

Limited  agencies  in  the  enemy's  country 
may  lawfully  continue,  provided  they  can  be 
and  are  exercised  without  intercourse  or  com- 
mimication  between   the   citizens   or   subjects 
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of  the  contending  powers — such  as  agencies 
to  collect  and  preserve,  but  not  to  transmit 
money  or  property.  Buchanan  v.  Curry,  19 
John.  R.  136;  Ward  v.  Smith,  7  Wall.  U.  S.  R. 
447;  Manhattan  Life  Ins.  Co.  v.  Warwick, 
2P  Gratt.  614;  Hale  v.  Wall,  22  Gratt.  424; 
Mutual  Benefit  Life  Ins.  Co.  v.  Atwood's 
adm'x,  24  Gratt.  497;  The  N.  York  Life  Ins. 
Co.  V.  Hendren,  Id.  636. 

Such  agencies,  however,  to  be  lawful, 
must,  it  seems,  be  created  «before  the  war 
begins,  for  there  is  no  power  it  is  said  to 
appoint  any  agent  for  any  purpose  after 
hostilities  have  actually  commenced,  and 
that  to  this  effect  are  all  the  authorities.  United 
States  V.  Grossmayer,  9  Wall.  U.  S.  R.  72; 
United  States  v.  Lapine,  17  Wall  U.  S.  R.  602. 

Relying  upon  the  principles  recognized  by 
these  authorities,  the  counsel  for  the  appellant 
contends  that  the  decree  complained  of  in 
this  case  is  erroneous  and  should  be  re- 
versed. 
836  *The  bill  of  the  appellant  was  filed 
against  the  personal  representative  and 
heirs  at  law  of  Robert  Lumpkin,  to  recover 
the  amount  of  a  bond  alleged  to  have  been 
given  by  Lumpkin  in  his  lifetime  to  the  ap- 
pellant's testator,  Thomas  B.  Small.  The 
defendants  answered  that  the  debt  was 
paid.  The  chancellor  was  satisfied  that  the 
defense  was  made  good  by  the  proofs,  and 
decreed  accordingly;  and  in  this,  I  think,  he 
committed  no'error.  Lumpkin  was  a  citizen 
of  Virginia,  and  died  in  1 866.  Small,  a  citizen 
of  Virginia,  and  died  in  1866.  Small,  a  citizen 
left  a  wife  and  two  sons  (minors),  entitled 
under  the  laws  of  Maryland  to  his  estate. 
After  the  payment  of  his  debts,  which  were 
inconsiderable,  and  two  pecuniary  legacies 
given  by  his  will,  the  estate  was  worth  up- 
wards of  sixty  thousand  dollars.  The 
widow  and  two  other  persons  qualified  in 
Baltimore  as  representatives  of  the  estate 
with  the  will  of  the  testator  annexed.  She  also, 
qualified  there  as  guardian  of  the  children. 
The  administration  of  the  estate,  except  the 
Lumpkin  debt,  seems  to  have  been  conducted 
exclusively  by  her  co-administrators.  The 
Lumpkin  bond  was  left  with  her  and  com- 
mitted to  her  sole  management. 

Some  time  during  the  year  1861,  the  exact 
date  not  distinctly  appearing,  C.  W.  Small 
(the  elder  of  the  two  sons^  came  to  Virginia 
and  enlisted  as  a  soldier  in  the  Confederate 
army,  and  continued  in  that  service  until 
the  end  of  the  war.  While  in  Virginia,  and 
during  the  war,  he  undertook  to  collect,  and 
did  collect,  of  Lumpkin  the  amount  of  his 
bond.  The  greater  part  was  collected  while 
he  was  under  age.  He  became  of  age  on 
the  30th  day  of  December  1863;  and  on  the 
6th  day  of  January  1864  he  collected  the 
remnant  of  the  debt,  amounting  to  $1,875.26. 
The  collections  were  all  made  in  Con- 
887  federate  currency,  taken  at  its  ♦par 
value.  Whefl  he  made  the  last  collect- 
tion  he  executed  his  covenant  to  Lumpkin, 
reciting  all  the  payments  made  to  him,  rati- 
fying the  collections  made  while  he  was 
a  minor,  and  directing  his  guardian  to 
charge  him  with  what  he  had  collected  as 
a    part    of    his    distributive    share    of    his 


father's  estate,  acknowledging  the  receipt 
thereof  as  if  the  same  had  been  paid  to  him 
by  the  representatives  of  the  estate  on  ac- 
count of  his  interest  therein. 

When  these  payments  were  made.  Lump- 
km  (the  debtor)  was  residing  in  Virginia, 
and  Mrs.  Small,  the  guardian  of  her  son  and 
representative  of  her  husband's  estate,  was 
a  resident  of  Maryland. 

In  the  light  of  the  authorities  before  cited, 
It  may  be  conceded,  for  the  purposes  of  this 
case,  that  under  the  harsh  rules  of  war,  the 
mother  and  son  are  to  be  considered  as 
bearing  to  each  other  the  unnatural  relation 
of  alien  enemies;  that  the  occasional  cor- 
respondence beween  them,  which  is  proved 
to  have  taken  place  during  the  conflict  of 
arms  then  raging,  was  forbidden  and  unlaw- 
ful; and  that,  pending  hostilities,  she  could 
confer  no  valid  power  upon  him,  as  her 
agent,  to  make  the  collections  which  he  did 
make.  With  this  concession,  however,  if  by 
no  means  follows  that  the  payments  made 
by  Lumpkin  to  C.  W.  Small  were  unlawful 
and  that  the  obligation  of  Lumpkin  to 
Small's  estate  was  not. discharged. 

Lumpkin  and  C.  W.  Small  were  both  Con 
federates,  both  within  the  territory  and 
under  the  domain  of  the  same  belligerent 
power.  They,  at  least,  were  not  alien  en- 
emies to  each  other,  and  it  was  therefore 
perfectly  competent  for  them  to  deal  and 
contract  as  between  themselves.  They  did 
so  deal  and  contract.  Let  it  be,  that  the 
communication  addressed  by  Mrs.  Small  to 
Lumpkin  was  no  valid  authority  for 
838  him  to  ♦make  payment  to  her  son  as 
her  agent.  At  time  this  letter  was 
addressed  by  Mrs.  Small  to  Lumpkin,  an- 
other was  written  to  C.  W.  Small  by  John 
R.  Larus,  his  half-brother,  and  the  agent  of 
Mrs.  Small,  advising  C.  W.  Small  to  make 
collection  of  Lumpkin,  if  possible,  in  som'e- 
thing  else  than  depreciated  currency,  and 
warning  him  over  and  over  again,  that  if 
he  collected  in  such  currency,  it  was  his 
"ozvn  lookout,"  it  must  be  on  "his  own  ac- 
count." After  these  cautions,  repeated  in 
varied  language,  he  concludes  that  part  of  his 
letter  which  relates  to  this  subject,  in  these 
emphatic  words :  "I  think  I  have  written  plain 
enough,  and  the  whole  matter  is  thus  left  en- 
tirely to  yourself,  to  take  just  as  much  as  yon 
choose,  even  if  it  is  the  whole  amount,  remem- 
bering, of  course,  that  it  is  on  your  own  ac- 
count, at  its  par  or  nominal  value." 

"The  whole  matter  being  thus  left  entirelx 
to  himself,"  C.  W,  Small  undertook  to  act  for 
himself  and  to  deal  "on  his  own  account"  He 
did  so  act  and  so  deal.  After  attaining  full 
age,  he  had  the  right  so  to  act  and  so  to 
deal,  independently  of  any  authority  from 
his  mother  or  her  agent;  and  accordingly 
when  he  received  the  last  payment  from 
Lumpkin,  in  his  own  name  and  on  his  own 
behalf  he  ratified  all  previous  payments, 
dealings  and  transactions,  and  personcU\ 
undertook  that  what  he  had  received 
should  stand  as  a  payment  to  him  of  so  much 
on  account  of  his  distributive  share  of  his  fatJi- 
er's  estate,  in  like  manner  as  if  it  had  b?en 
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paid  to  him  by  his   father's   personal  repre- 
sentative. 

The  war  being  over  he  returned  to  Mary- 
land, and  there  with  his  mother  and  brother, 
the  only  parties  interested  in  the  estate  in  the 
absence  of  Lumpkin,  and  without  his  agency 
or  influence,  the  whole  matter  of  the  Lump- 
kin debt  was  satisfactorily  arranged 
839  and  *ad justed  amongst  them.  Mrs. 
Small  caused  her  accounts,  as  guard- 
ian of  her  two  children,  to  be  regularly  and 
formally  stated,  settled  and  recorded.  The 
Lumpkin  debt  was  embraced  in  the  settle- 
ment, and  each  of  the  wards  gave  her  a  full 
acquittance  under  seal,  which  was  also  duly 
recorded.  This  settlement  appears  to  have 
been  completed  and  final.  The  parties  were 
all  severally  sui  juris,  acted  with  their  eyes 
open,  the  facts  fresh  in  their  recollection, 
and  with  a  full  knowledge  of  their  rights. 

This  settlement  is  conclusive  against  the 
parties  to  it,  and  binding  upon  the  appellant. 
His  administration  here  is  but  ancillary  to 
the  principal  administration  m  Maryland. 
There  the  whole  estate  has  been  long  since 
fully  administered.  The  legacies  under  the 
will,  and  the  debts  against  the  estate,  have 
all  been  fully  paid,  and  the  residue  of  the 
estate  turned  over  to  Mrs.  Small  and  her 
children,  who  alone  were  entitled  to  it.  It 
is  not  pretended  that  there  are  any  cred- 
itors or  other  domestic  claimants  against 
the  estate  here.  If  therefore  the  appellant 
were  permitted  to  recover  the  amount  of  the 
debt  claimed  of  Lumpkin's  estate,  it  would 
be  for  distribution  to  Mrs.  Small  and  her 
two  sons.  It  has  already  been  distributed 
amongst  them,  as  shown  by  their  own  re- 
corded admissions.  It  ought  not  to  be  col- 
lected and  distributed  a  second  time. 

It  is  worthy  of  notice,  that  the  Smalls 
had  their  final  settlement  amongst  themselves 
as  long  ago  as  July  1865.  The  bill  in  this  case 
was  not  filed  until  more  than  five  years  after- 
wards, and  four  years  after  Lumpkin  s  death. 
I  am  for  alnrming  the  decree  of  the 
Chancellor. 
Decree  affirmed. 


840 


♦Kent's  Adm'r  v.  Kent's  Adm'r. 

July   Term,    1877,    Wythcvillc. 
Absent,   Anderson,   J. 


1.  .«'tn<nt« — mcon»tltntionallty. — The    act    of 

afscmbly,  approved  April  2d,  1873,  entitled  "an  act 
to  amend  and  re-enact  section  14,  of  chapter  187,  of 
the  dode  of  1860,  (section  14,  ch.  173,  Code  of 
1873)  in  relation  to  interest;  so  far  as  said  act  con- 
fers upon  courts  and  jurors,  in  the  cares  therein 
mentioned,  power  to  remit  interest  as  therein  pro- 
vided, on  contracts  made  prior  to  April  10th,  1865; 
which  said  courts  and  juries"  did  not  have  under  the 
laws  in  force,  at  the  time  such  contracts  were  made; 
is  repugnant  to  the  constitution  of  the  state  and  the 
United   States,  and  is,  therefore,  null  and  void. 

2.  On   a   bond  dated  June  6th,    1845,   payable   on  de- 
mand, in  which  there  is  nothing  said  about  interest; 


Sec  Roberts  v.  Cocke,  28  Gratt.  840,  and  note. 


on  which  judgment  was  rendered  March  12th,  1874, 
and  in  which  judgment  the  circuit  court  simply  by 
virtue  of  the  act  of  April  2nd,  1873,  above  recited, 
there  being  no  evidence  on  the  question  of  interest 
before  it,  abated  the  interest  from  April  17th,  1861, 
to  April   10th,   1865 — Held: 

Bonds — Interest. — The  bond  is  payable  pre- 
sently,  and  bears  interest  from  its  date  till  paid; 
that  there  is  an  implied  contract  to  pay  said  in< 
terest;  and  that  said  act  allowing  the  abatement 
within  the  periods  mentioned,  impairs  that  con- 
tract,  and  is  therefore  null  and  void. 
Sec  also  Roberts*  adm*r  v.  Cocke,  and  Murphy  v. 
Gaskin's  adm'r,  &c.,  supra,  207,  and  Cecil  y. 
Deyerle,  Linkotts  v.  Shafer  and  Garnand  v. 
Childress,  &c. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

/.  H.  Gilmore  and  I  setae  Hudson,  for  the 
appellant. 

Walker  &  Baskerville  and  R.  C.  Kent,  for 
the  appellee. 

841        ♦Moncure,  J.,  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Wythe  county,  rendered 
on  the  12th  day  of  March  1874,  in  an  action  of 
debt  in  said  county,  in  which  J.  A.  Welsh, 
administrator  de  bonis  non  of  James  R.  Kent, 
was  plaintiff,  and  D.  C.  Kent,  administrator 
of  Gordon  C.  Kent,  was  defendant.  The  ac- 
tion was  brought  on  the  9th  of  March  1869, 
on  a  writing  obligatory  in  these  words: 

"$5,600.  I,  Gordon  C.  Kent,  do  for  value 
received,  promise  for  myself,  my  heirs,  &c., 
to  pay  to  James  R.  Kent,  his  heirs  or  as- 
signs, five  thousand  six  hundred  dollars  on 
demand.  Given  under  my  hand  and  seal 
this  6th  day  of  June  1845. 

Gordon  C.  Kent,  [Seal.]" 

After  the  case  had  been  several  times  con- 
tinued, and  the  deaths  of  several  of  the  par- 
ties suggested,  and  the  case  revived  in  the 
names  of  other  persons,  the  defendant,  on  the 
18th  day  of  October  1871,  pleaded  payment 
and  filed  an  account  of  set-offs,  to  which  ac- 
count the  plaintiff  by  his  attorney  pleaded  the 
act  of  limitations,  and  thereupon  the  cause  was 
again  continued.  On  the  21st  of  May  1872 
it  was  again  continued.  On  the  10th  of 
March  1874,  issue  being  joined  on  the  pleas 
theretofore  entered,  by  consent  of  the  par- 
ties by  their  attorneys,  the  cause  was  sub- 
mitted to  the  court  without  a  jury,  and  the 
court  having  heard  the  evidence,  and  not 
being  as  yet  advised  of  its  judgment,  took 
time  to  consider  thereof.  On  the  12th  of 
March  1874,  the  court  having  considered  the 
question  of  law  and  fact  arising  in  the  cause, 
was  of  opinion  that  the  plaintiff  was  entitled 

to  a  judgment  for  $5,600,  with 
842    *legal    interest    thereon    (except    from 

the  17th  day  of  April  1861,  to  the  10th 
day  of  April  1865),  from  the  6th  day  of  June 
1845  till  paid,  subject  to  the  following  credits: 
$328  paid  9th  August  1848;  $120  paid  9th 
August  1848;  $650  paid  August  1858;  $250 
paid  August  1858;  $51.25  paid  March  1864; 
and  $6.11  paid  1859;   and  iiccordingly  ren- 
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dered  judgment  that  the  plaintiff  recover 
against  the  defendant  the  said  sum  of  $5,600, 
with  interest  thereon  as  aforesaid,  deducting 
the  abatement  from  I7th  April  1861  to  10th 
April  1865  as  aforesaid,  and  the  costs  by  the 
plaintiff  about  his  suit  in  that  behalf  ex- 
pended, execution  to  be  levied,  &c.,  and 
subject  to  the  credits  as  aforesaid.  There  is 
annexed  to  the  judgment,  and  no  doubt  as 
part  thereof,  the  following — 

"Memorandum. — On  the  motion  of  the 
plaintiff  by  counsel,  the  court  certifies  that 
the  interest  in  this  case  is  remitted  for  the 
period,  commencing  on  the  17th  day  of 
April  1861,  and  ending  on  the  10th  day  of 
April  1865,  by  virtue  of  the  authority  vested 
in  the  court  by  the  fourteenth  section  of 
chapter  173  of  the  Code  of  Virginia  for  1873, 
and  by  virtue  of  that  authority  alone,  there 
being  no  evidence  upon  the  question  of  in- 
terest before  the  court,  and  the  court  acting 
^lone,  as  above  stated,  under  the  section  of 
the  chapter  of  the  Code  aforesaid,  being 
furnished  with  the  date  of  the  contract  from 
the  bond  issued  in  the  case." 

To  the  said  judgment  the  plaintiff  applied 
for  a  writ  of  error  to  a  judge  of  this  court, 
which  was  accordingly  awarded.  The  only 
assignment  of  error  in  the  judgment  is,  that 
the  obligor  was  bound  by  his  contract  to 
pay  interest  from  the  date  of  the  obligation 
until  payment;  and  that  the  act  of  the 
643  legislature,  ♦under  which  there  was  in 
this  case  an  abatement  of  interest,  is, 
so  far  as  this  obligation  is  concerned,  a  law 
Impairing  the  obligation  of  a  contract,  and 
therefore  void. 

The  only  question  involved  in  this  case  is, 
whether  the  provision  in  section  14,  chapter 
173,  of  the  Code,  page  1120,  which  declares, 
"that  in  all  suits  for  the  recovery  of  money, 
founded  on  contracts  express  or  implied,  or 
on  causes  of  action,  or  on  liabilities  which 
were  entered  into  or  existed,  or  where  the 
original  consideration  accrued  prior  to  the 
10th  day  of  April  1865,  it  shall  be  lawful  for 
the  court  or  jury  before  whom  the  suit  may 
be  tried,  to  remit  the  interest  upon  the  orig- 
inal debt  found  to  be  due,  or  any  part  there- 
of, for  the  period  commencing  on  the  17th 
day  of  April  1861,  and  ending  on  the  10th 
day  of  April  1865,  or  for  any  portion  of  said 
period,"  &c.,  in  its  application  to  such  a 
case  as  this,  is  unconstitutional  and  void? 

A  similar  question  came  under  the  con- 
sideration of,  and  was  decided  by,  this  court 
in  the  cases  of  Roberts*  adm'or  v.  Cocke  &c., 
and  Murphy  v.  Gaskins'  adm'or,  reported  in 
the  last  March  number  of  the  Virginia  Law 
Journal,  page  168,  supra  207;  and  in  the  three 
cases  decided  a  few  days  ago,  and  of  course 
not  yet  reported  anywhere,  of  Cecil  v.  Deyerle 
&c.,  Linkous  &c.  v.  Shafer  &c.,  and  Garnand 
Src.  V.  Childress  &c.  In  the  opinion  of  the 
court  delivered  by  Judge  Burks  in  the  first 
two  of  the  above  named  cases,  all  the  im- 
portant principles  and  all  the  material  au- 
thorities on  the  subject  of  interest  on  con- 
tracts, and  on  the  constitutionality  of  retro- 
spective laws  affecting  that  subject,  are 
stated  and  referred  to.  And  it  will  therefore 
be  necessary  to  do  little  if  any  thing  more 


in  this  case  than  to  refer  to  the  cases,  and 
especially  the  opinion  aforesaid. 

But  while  what  is  said  in  that  opin- 

844  ion  completely  *covers  this  case,  there 
is  yet  some  difference  between  those 

cases  and  this,  which  is  necessary  to  be 
stated,  and  which  makes  it  proper  to  say 
something  more  in  this  case  than  merely  to 
refer  to  them. 

In  all  of  those  cases  there  was,  either  an 
express  promise  to  pay  running  interest  on 
the  face  of  the  contract;  or,  where  judgment 
has  been  obtained  on  the  contract,  which 
was  generally  and  almost  altogether  the 
case,  the  judgment  was  expressly  for  run- 
ning interest.  So  that  the  express  promise 
to  pay  the  interest  may  be  as  much  said  to 
be  a  part  of  the  contract  as  the  express 
promise  to  pay  the  principal;  and  a  law  re- 
mitting the  one  as  much  a  law  impairing  the 
obligation  of  a  contract,  and  therefore  as 
null  and  void,  as  a  law  remitting  the  other. 

In  this  case  there  is  no  express  contract 
to  pay  interest  on  the  face  of  the  contract; 
which  is  a  bond  dated  the  6th  of  June  1845, 
for  $5,600,  payable  on  demand,  on  which 
credits  are  endorsed  for  payments  made  in 
1848,  1858,  1859  and  1864.  Nor  was  there  any 
judgment  recovered  upon  the  bond  until  long 
after  the  passage  of  the  act  approved  April 
2,  1873,  which  is  the  same  with  the  14th  sec- 
tion of  chapter  173  of  the  Code  aforesaid. 
Though  an  action  of  debt  upon  the  said  bond 
was  at  the  time  of  the  passage  of  that  act, 
and  had  been  a  long  time  before,  pending,  in 
which  action  afterwards,  to-wit:  on  the  12th 
of  March  1874,  judgment  was  rendered  as 
aforesaid,  for  the  said  principal  sum  of 
$5,600,  with  legal  interest  thereon  from  the 
6th  day  of  June  1845,  the  date  of  the  bond, 
till  paid,  subject  to  an  abatement  of  said 
interest  from  the  17th  of  April  1861  to  the 
10th  of  April  1865,  and  subject  to  the  credits 
aforesaid;  the  court  certifying  that  the  in- 
terest was  remitted  for  the  period  afore- 
said, by  virtue  of  the  authority  vested 

845  in   the   court  by  *the   14th   section  of 
chapter  173  of  the  Code,  and  by  virtue 

of  that  authority  alone;  there  being  no 
evidence  on  the  question  of  interest  before 
the  court. 

Now  the  question  in  this  case,  is,  whether 
there  was  an  implied  contract  to  pay  inter- 
est on  the  principal  of  the  bond  in  question 
from  its  date;  it  being  payable  on  demand, 
and  being  presently  due  and  payable  from 
its  date,  according  to  the  general  construc- 
tion of  such  a  bond;  and  there  being  not 
a  particle  of  evidence  in  the  case  to  repel 
such  an  implication? 

The  constitution  both  of  the  United  States, 
and  of  this  state,  protect's  the  obligation  of 
a  contract  against  being  impaired;  which 
means  an  implied  as  well  as  an  express  con- 
tract; each  of  which  is  alike  binding. 

There  was  no  express  contract  to  pay 
interest  in  this  case,  from  the  date  of  the 
bond.  Was  there  an  implied  contract  to  do 
so?  That  is  the  question,  and  the  only 
question,  on  which  this  case  depends. 

According  to  principles  stated  in  the  opin- 
ion of  the  court  delivered  by  Judge  Burks 
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as   aforesaid,   there   can  be   no   doubt   but 
that  there  was  such  an  implied  contract. 

"It  has  always  been  lawful  in  Virginia,"  as 
stated  in  that  opinion,  ''for  parties  to  contract 
for  the  payment  of  interest  for  the  use  or 
forbearance  of  money  within  the  limits  pre- 
scribed by  statute;  and  in  the  absence  of 
any  express  agreement  for  the  payment  of 
interest,  in  obligations  for  the  payment  of  a 
certain  sum  of  money  on  demand,  or  on 
a  given  day;  interest  on  the  principal  sum 
from  the  time  it  becomes  payable  is  'a  legal 
incident  of  the  debt,  and  the  right  to  it  is 
founded  on  the  presumed  intention  of  the 
parties.'      Chapman's    adm'rs    v.    Shepherd's 

adm'r,  &c.,  24  Gratt.  377." 
848  *"Wherever  there  is  a  contract  ex- 
press or  implied,"  as  further  stated  in 
the  said  opinion,  *'for  the  payment  of  legal 
interest,  the  obligation  of  the  contract  ex- 
tends as  well  to  the  payment  of  the  interest, 
as  it  does  to  the  payment  of  the  principal 
sum,  and  neither  the  courts  nor  the  juries 
ever  had  the  arbitrary  power  to  dispense 
with  the  performance  of  such  contracts, 
either  in  whole  or  in  part." 

"Such  being  the  law  binding  upon  parties 
to  contracts,  and  upon  the  courts  and  juries, 
prior  to  the  10th  day  of  April,  1865,  was  it 
competent  for  the  legislature  to  change  the 
law,  and  by  giving  it  a  retrospective  action 
to  deprive  a  party  to  contract  of  the  benefit 
to  which  he  is  entitled  under  it?  It  will  not 
be  pretended  that  the  legislature  could,  by  a 
statute  acting  either  directly  upon  the  con- 
tract, or  indirectly,  through  the  remedy,  re- 
lease the  principal  sum  or  any  part  of  it; 
and  this  because  the  law  binds  the  debtor  to 
the  performance  of  his  undertaking,  which 
is  the  payment  of  such  principal  sum;  and 
for  the  same  reason  it  would  seem  equally 
clear,  that  the  interest,  when  a  part  of  the 
contract,  and  its  payment  as  much  a  part 
of  the  undertaking  of  the  debtor  as  the  pay- 
ment of  the  principal,  cannot,  by  legislative 
action,  direct  or  indirect,  be  remitted,  re- 
leased or  discharged." 

The  fpregoing  are  sound  principles  of 
law,  and  apply  to  this  case,  and  are  conclus- 
ive of  it. 

A  bond  payable  on  demand  (as  the  one  in 
this  case  is),  or  on  a  certain  day,  bears  in- 
terest from  the  time  it  is  payable,  according 
to  the  well-settled  law  of  this  state,  unless 
there  be  some  contract,  express  or  implied, 
between  the  parties,  or  some  extraordinary 
or  peculiar  circumstances  showing  that 
847  such  interest  was  '*'not  to  be  paid; 
and  the  burden  of  proving  such  con- 
tract or  circumstances  devolves  on  the  party 
who  seeks  to  avoid  such  payment.  In  the 
absence  of  such  proof,  the  obligation  for 
the  payment  of  interest  is  as  much  a  mat- 
ter of  contract  in  the  case  as  the  obligation 
for  the  payment  of  principal.  If  money 
be  deposited  by  one  person  in  the  hands  of 
another  for  a  temporary  purpose,  as  for 
safe-keeping,  with  the  understanding  that 
no  interest  is  to  be  paid  on  it  during  the 
continuance  of  the  deposit;  the  holder  would, 
of  course,  not  be  bound  for  interest,  at  least 
until  he  is  in  default,  and  from  the  time  of 


such  default,  even  though  the  deposit  be  wit- 
nessed by  a  bond  payable  on  demand  in  the 
common  form,  although,  in  such  a  case,  it  is 
usually  expressed  in  the  bond  that  it  is  not  to 
bear  interest  But  if  a  bond  i>ayable  on  de- 
mand, or  on  a  certain  day  be  given  for  money 
loaned,  or  had  and  received,  or  paid,  laid  out 
and  expended,  or  work  and  labor  done,  or 
goods  sold  and  delivered,  &c..  there  is  an 
implied  contract  on  the  part  of  the  obligor, 
to  pay  legal  interest  on  the  principal  from 
the  time  it  is  payable  until  it  is  paid.  To 
pass  a  law  remitting  the  interest  on  any 
part  of  it  in  such  a  case,  is  to  pass  a  law 
impairing  the  obligation  of  a  contract,  and 
to  violate  the  constitution  of  the  United 
States  and  of  this  state,  and  the  law  is  there- 
fore to  that  extent  null  and  void. 

A  bond  for  a  sum  certain,  payable  on  de- 
mand, is  prima  facie  a  bond  of  that  descrip- 
tion. A  judgment  by  default  upon  it  will  be 
for  interest  as  well  as  principal;  and  courts 
and  juries  having  to  render  judgment  on 
such  a  bond,  are  bound  to  give  judgment  for 
interest  as  well  as  principal,  in  the  absence 
of  evidence  showing  that  such  interest  is  not 
due;  and  if  they  do  not  their  judgments  will 

be  set  aside  or  reversed. 
848  *The  existence  of  war,  in  the  country 
of  the  obligor,  will  not  of  itself  de- 
stroy or  impair  his  liability  for  interest  to 
I  an  obligee  belonging  to  and  living  in  the 
same  country,  and  on  the  same  side  of  the 
belligerent  lines. 

The  court  is  therefore  of  opinion,  that  the 
said  act  passed  April  2,  1873,  and  the  four- 
topnth  section  of  chapter  173  of  the  Code  of 
1873,  p.  1120,  so  far  as  they  are  in  conflict  with 
the  foregoing  opinion  are  unconstitutional  and 
void;  that  so  much  of  the  said  judgment  as 
remits,  abates,  or  deducts  interest  on  the 
said  principal  sum  of  $5,flOO,  from  17th  April 
1861,  to  10th  April  1865  as  aforesaid,  is  erro- 
neous, and  ought  to  be  reversed  and  annulled 
with  costs,  and  the  residue  thereof  affirmed. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
circuit  court  erred  in  remitting  and  abating 
the  interest  on  the  priticipal  of  the  debt  in 
the  proceedings  mentioned,  $5,600,  from  the 
17th  day  of  April  1861  to  the  10th  day  of 
April  1865;  the  court  being  of  opinion  that 
the  14th  section  of  chapter  173  of  the  Code  of 
Virginia  for  1873,  by  virtue  alone  of  the  au- 
thority vested  in  the  said  circuit  court  by 
which  said  section  the  said  court  acted  in  re- 
mitting and  abating  the  said  interest,  con- 
ferred no  authority  to  do  so,  and  is  uncon- 
stitutional, null  and  void  for  that  purpose. 

Therefore  it  is  considered,  that  so  much  of 
the  said  judgment  as  remits  and  abates  the 
said  interest  during  the  said  period  is  erro- 
neous, and  be  reversed  and  annulled,  and 
the  residue  thereof  be  affirmed;  and  that  the 
plaintiff  in  error  recover  against  the 
848  defendant  in  *error,  his  costs  by  him 
expended  in  the  prosecution  of  his  writ 
of  error  aforesaid  here,  to  be  levied  of  the 
goods  and  chattels  of  the  said  intestate. 
Gordon  C.  Kent,  in  the  hands  of  the  admir- 
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istrator,  the  said  D.  C.  Kent,  to  be  adminis- 
tered. 

Which  is  ordered  to  be   certified  to  the 
said  circuit  court  of  Wythe  county. 

JtTDGMSNT  RJeVSRSm). 


860 


*Barger   v.   Buckland   &  als. 

July    Term,    1877,    Wytbcville. 
Absent,    AifDSssoM    and    Burks,    Js. 

I.  Appeal — Interest  In  Case. — Pending  a  suit  by 
judgment  creditors  against  their  debtor  and  others, 
to  set  aside  a  deed  of  trust  or  subject  the  surplus 
to  payment  of  their  debts,  the  debtor  is  declared  a 
bankrufyt  on  his  own  petitioner,  and  in  the  suit  he 
claims  his  exemption  and  homestead  out  of  the  sur- 
plus of  the  purchase  money  of  the  land,  after  satis- 
fying the  debt  secured  by  the  deed  of  trust.  The 
circnit  court  dismisses  the  debtor's  application,  and 
makes  a  decree  distributing  the  fund.  The  bankrupt 
has  such  an  interest  in  the  case  as  entitles  him  to 
take  an  appeal. 

II.  Trantee — ^Pe^rer  of  Court. — In  such  a  case 
the  trustee  in  the  deed  did  not  sign  it  and  it  does 
not  appear  that  he  accepted  or  acted  under  it;  and 
he  lives  out  of  the  state,  and  is* not  a  party  to  the 
suit.  The  court  may  decree  a  sale  of  the  land  and 
appoint  a  commissioner  to  make  the  sale. 

III.  Confllot  of  I«awa — Jarlsdlction.* — A  part 
of  the  tract  of  the  land  lies  in  Virginia  and  a  part 
in  West  Virginia.  The  court  may  decree  a  sale  of 
the   whole  tract. 

IV.  Statute — Effect — Lien. — The  bond  executed 
under  the  act  of  May  28,  1870,  entitled  "an  act  to 
prevent  the  sacrifice  of  personal  property  at  forced 
sales,"  Session  Acts  1869-70.  ch.  120,  p.  162,  is  a 
lien  on  the  land  of  the  obligors  who  are  alive,  from 
the  return  of  the  bond  to  the  clerk's  office;  and  the 
surety  in  the  bond  paying  it  off  is  entitled  to  be 
substituted  to  the  lien  of  the  bond  upon  the  land 
of  the  principal  obligor. 

V.  Bin— Decree — Certainty*— Where  the  bill  and 
proceedings  specifies  the  land,  a  decree  for  the  sale 
of  the  land  in  the  bill  and  proceedings  mentioned, 
or  so  much  as  may  satisfy  the  purposes  of  the  de- 
cree, is  sufficiently  certain.  That  is  certain  which 
may  be  made  certain,  applied  to  the  case. 

VI.  Judgment  creditors  seek  to  subject  land  of  their 
debtor  which  has  been  conveyed  in  trust  to  secure 
a  debt;  and  in  their  bill  they  charge  that  the  deed 
was  intended  by   the  grantor  to   defraud  his   cred- 


'Conflict  of  La'wa — Jurisdiction. — In  Wimer 
V.  Wimer,  82  Va.  901,  the  court  says:  "It  is  un- 
doubtedly well  settled  that  in  cases  of  fraud,  trust  or 
contract,  courts  of  equity  will,  whenever  jurisdiction 
over  the  parties  has  been  acquired,  administer  full 
relief  without  regard  to  the  nature  or  situation  of 
the  property  in  which  tne  controversy  had  its  origin, 
and  even  where  the  relief  sought  consists  in  a  decree 
for  the  conveyance  of  property  which  lies  beyond  the 
control  of  the  court,  provided  it  can  be  reached  by 
the  exercise  of  its  powers  over  the  person,  and  the 
relief  asked  is  of  such  a  nature  as  the  court  is  capa- 
ble of  administering."  Citing  the  principal  case  and 
Pcnn  T.  Lord  Baltimore,  and  notes,  2  Lead.  Cas.  Eq. 
1806  et  seq.;  Farley  v.  Shippen,  Wythie's  R.  254;  2 
Story's  Eq.,  sec.  1290  et  seq.;  Dickinson  v.  Hoomes,  8 
Oratt.  353.  See  also,  Poindexter  v.  Burwell,  82  Va. 
513;   Barton's   Ch.   Pr.    (2nd  Ed.)    548,   862,   863. 


itors,    and    tiie    trustee   and   creditor   in  the 
881         deed  were  cogniamt  of  the  fraudulent  •intent 
at  the  time.     The  creditor  answers  and  denies 
the  fraud  and  proves  his  debt. — Heu»: 

1.   Credltorn— Llenn — Rlirht    to    Snrplvn.— 

It  was  proper  to  proceed  in  the  cause  and  decree 
satisfaction  of  the  plaintiff's  debts  out  of  the  snr- 
plus  of  the  purchase  money  of  the  land  after  the 
satisfaction  of  the  debt  secured  by  the  deed 
a.  Decree    between    Defendants.— It    is   a 
proper  case  for  a  decree  between  defendants,  and, 
the  debt  of  the  trust  creditor  having  been  estab- 
lished, for  a  decree  in   his  favor  for  the  debt 
8.  Deed     of     Tmat— Bnqnlrr. — Though    the 
deed  of  trust  conveys  other  land  lying  in  West 
Virginia  and   personal   property,   it  not  being  al- 
leged that  the  creditor  has  received  anything  from 
that  source,  and  no  motion  made  by  any  of  the 
parties  for  an  enquiry  on  the  subject,   which,  if 
made,  would  no  doubt  and  should  have  been  or- 
dered,  the    decree   will   not   be   reversed   for  the 
failure  to  make  the  enquiry. 
4.  Frand — ^Proofs. — As  the  proofs  did  not  sns- 
Uin   the   charge    of    fraud   in    the    deed   and  the 
guilty  knowledge  of  the  trust  creditor,  he  is  en- 
titled to  a  decree  in  the  cause  for  his  debt 
Vxl.  E3qnlty      Practice  —  ConaoUdatlon     of 
CJanses.* — There  are  three  suiu  by  judgment  cred- 
itors  to  subject  the  land  of  their  debtor  which  he 
had    conveyed   in   trust   to  secure   a   debt,   and  the 
debtor,  the  trustee  and  trust  creditor  are  made  de- 
fendants in  each  of  them.     The  process  is  properly 
served  on  all  the  parties  in  two  of  the  cases,  and 
on  the  trustee  and  creditor  in  the  third.     The  court 
made  an  order  that  the  causes  shall  be  consolidated 
and  heard  together,  and  that  is  done;  and  the  debtor 
appears  and  makes  defense  in  all  the  causes  without 
objecting  that  the  process  was  not  properly  served 
in  the  third  case.     He  thereby  waived  the  objection 
on  that  ground,  if  be  had  any. 
ViII.    Same— Same — Co«t«.— Though    the    causes 
were  heard  together,  each  plaintiff  is  entitled  to  a 
decree  for  his  separate  costs. 

IX.  Decree  for  Sale — Certainly.— The  decree 
directs  the  commissioner  to  sell  the  land  in  the  bill 
and  proceedings  mentioned,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  purposes  of  the  de- 
cree. The  commissioners  report  that  they  sold  the 
tract  of  land  in  the  bill  mentioned,  known  as  the 
home  tract.  This  tract  is  aescribed  in  the  bills  as 
lying  partly  in  Taaewell  county  and  partly  in  Mercer 
county.  West  Virginia;  but  how  much  in  each  ii 
differently    stated   in   the    different   hiUs;   and  it  is 

doubtful  whether  the  commissioners  sold  the 

852         whole    or   only   that    in    Tarewc    •county.— 

Held:     The  report  leaving  it  in   doubt  how 

much  or  what  they  sold,  the  sale  should  be  set  aside. 

X.  Chancery  Practice— Petition.— A  defeod- 
ttnt  gives  a  written  notice  to  the  plaintiffs  that  he 
will  move  the  court  to  set  aside  a  decree  made  in 
the  cause  as  a  decree  by  default;  and  he  sets  out  in 
his  notice,  which  is  signed  by  his  counsel,  the 
grolinds  he  relies  on  for  setting  the  decree  aside. 
If  the  decree  was  not  a  decree  by  default,  it  was 


*Banlt7  Practice  —  Consolidation  of 
Canses.- In  Patterson  v.  EaWn,  87  Va.  49,  the 
principal  case  is  cited  for  the  proposition  that  in  its 
discretion  a  court  of  equity  may  order  causes  pend- 
ing therein  to  be  consolidated  and  heard  together. 
See  Barton's  Ch.  Pr.  (2nd  Ed.)   547. 
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an  interlocutory  decree,  and  his  notice  may  be 
treated  as  a  petition  for  a  rehearing  of  the  decree, 
and  acted  on  by  the  court  as  such  a  petition. 
XI.  In  a  suit  by  judgment  creditors  to  subject  their 
debtor's  land  to  the  pajnnent  of  their  debts,  pending 
the  cause  the  debtor  is  declared  a  bankrupt,  and  he 
applies  for  a  homestead  under  the  constitution  and 
law  of  Virginia  and  the  acts  of  bankruptcy  of  the 
United    States. — Hsu>: 

1.  Aaslirnee  In  Banlcraptoy — ^Partlea. — 
That  the  assignee  in  bankruptcy  of  the  defendant 
deotor  should  be  made  a  party  to  the  suit. 

2.  Homestead. — The  court  should  proceed  to 
adjudicate  upon  the  right  of  the  debtor  to  his 
homestead. 

In  1872  three  suits  in  eouity  were  insti- 
tuted in  the  county  court  of  Tazewell  county; 
one  by  Austin  Mullins,  one  by  D.  W.  Marrs, 
and  one  by  Jacob  W.  Buckland,  all  of  them 
ag^ainst  Jacob  Barger,  Evan  H.  Brown,  and 
C.  D.  and  H.  W.  Straley,  seeking  to  subject 
the  land  of  Barger,  which  had  been  con- 
veyed to  Brown  to  secure  a  debt  to  the 
Straleys  to  satisfy  the  claims  of  the  ptaintiff 
against  Barger. 

Mullins  in  his  bill  stated,  that  on  the  28th 
of  June,  1870,  John  Barger,  Sr.,  for  the  bcn- 

,  efit  of  John  Barger,  Jr.,  recovered  a  judgment 
against  Jacob  Barger  for  $131.18,  with  inter- 
est from  the  29th  of  March,  1859,  subject  to 
a  credit  for  $57.05,  paid  January  2d,  1867,  and 
costs,  $6.81.  That  in  August,  1870,  an  exe- 
cution was  issued  upon  this  judgment,  under 
which  the  sheriff  sold  property  of  Jacob 
Barger,  which  was  bought  by  Barger;  and 
in  pursuance  of  the  act  of  assembly  to  pre- 
vent the  sacrifice  of  property,  the  said 
858  ^Barger  gave  a  twelve  months  bond 
for  the  amount  of  the  sale,  with  com- 
plainant as  his  security;  which  bond  was 
dated  the  16th  of  December,  1870,  and  was 
returned  to  the  clerk's  office;  and  which 
complainant  is  advised,  has  the  force  of  a 
judgment.  That  this  bond  not  having  been 
paid,  after  it  fell  due  a  judgment  was  ob- 
tained thereon,  and  an  execution  issued 
against  Barger  and  complainant;  which  was 
paid  by  complainant. 

Complainant  further  states,  that  on  the  16th 
of  December,  1871,  a  deed  was  admitted  to 
record  in  the  clerk's  office  of  Tazewell  county, 
by  which  Barger  conveyed  all  his  real  and 
personal  estate  to  Evan  H.  Brown,  in  trust  to 
secure  certain  debts  therein  alleged  to  be  due 
C.  D.  and  H.  W.  Straley.  He  claims  that  as 
the  recordation  of  the  said  deed  was  subse- 
quent to  the  return  of  the  said  twelve  months' 
bond  to  the  clerk's  office,  that  bond  having 
the  force  of  a  judgment,  is  entitled  to  prior- 
ity over  the  debt  secured  by  tl.e  said  deed; 
and  that  complainant  having  paid  off  that 
bond  he  is  entitled  to  be  substituted  to  the 
lien  created  by  said  bond.  He  charges  that 
the  said  Barger  is  the  fee  simple  owner  of 
a  tract  of  land  on  which  he  resides,  sup- 
posed to  contain  about  three  hundred  and 
eighty  acres,  lying  on  the  Brushy  Fork  of 
Bluestone,  and  supposed  to  be  in  the  county 
of  Tazewell,  although  a  small  portion  may 
be  in   Mercer  county,  West  Virginia.     He 

'prays  that  the  said  land  may  be  subjected  to 


said  lien,  and  sold  for  the  payment  thereof, 
and  for  general  relief. 

Marrs  sets  out  a  judgment  which  he  had 
recovered  against  Barger  on  the  6th  of  March 
1872,  and  which  was  immediately  docketed. 
He  states  the  deed  to  Brown,  and  sets  out  the 
real  and  personal  property  embraced  in  it. 
He    states    the    real    estate    as    four 

854  *hundred  and  five  acres,  lying  in  Mc- 
Dowell county.  West  Virginia,  on  Tug 

and  Elk  Horn,  adjoining  the  lands  of  Otis 
Perdue  and  others;  also  two  tracts  of  land 
on  Brush  Fork,  a  branch  of  Bluestone,  both 
containing  by  survey  three  hundred  and 
eighty  acres,  and  the  same  on  which  said 
Barger  now  lives;  part  of  the  said  two  tracts 
lying  in  Tazewell  county,  Virginia,  and  the 
balance  in  Mercer  county,  West  Virginia;  all 
this  to  secure  a  debt  of  $857.38.  He  charges 
that  this  deed  was  executed  by  Barger  with 
intent  to  delay,  hinder  and  defraud  the  com- 
plainant and  other  creditors  of  said  Barger, 
and  that  Brown  and  the  <Straleys  knew  the 
fraudulent  intent  of  said  Barger.  That  the 
property  embraced  in  it  was  worth  at  least 
$8,000,  and  it  conveys  everything  owned  by 
said  Barger,  and  even  embraces  his  prop- 
erty exempt  by  law  irom  execution. 

Complainant  further  states  that  about  two 
hundred  acres  of  said  land  lies  in  Tazewell 
county,  on  which  his  judgment  is  a  lien.  He 
prays  that  he  may  have  a  decree  for  his  debt ; 
that  the  property  embraced  in  said  deed  of 
trust,  or  so  much  as  is  necessary,  that  is  sit- 
uated in  Tazewell  county,  be  subjected  to 
its  payment,  and  for  general  relief. 

Jacob  W.  Buckland,  who  sues  for  the  bene- 
fit of  Russell  B.  Tabor,  sets  up  a  judgment 
recovered  against  Barger  in  the  bounty  court 
of  Tazewell,  on  the  29th  of  May  1872.  which 
had  been  docketed.  He  sets  out  the  deed  to 
Brown,  and  the  property  described  therein 
as  it  is  set  out  in  the  bill  of  Marrs,  and  the 
amount  of  the  debt  purporting  to  be  secured 
thereby  at  $857.38.  He  charges  that  it  was 
made  by  said  Barger  wholly  without  consid- 
eration, and  with  intent  to  hinder,  delay  and 
defraud  the  complainant  and  the  other  cred- 
itors of  Barger,  and  that  Brown  and  the 
Straleys  were  cognizant  of  the  intent. 

855  ♦He  charges  that  his  judgment  is  a 
lien     upon    that   portion   of     Barger's 

lands  (about  two  hundred  acres)  which  lie  in 
the  county  of  Tazewell;  and  he  prays  that 
the  property  embraced  m  said  deed  of  trust, 
or  so  much  thereof  as  may  be  necessary,  and 
that  situated  in  this  county,  may  be  sub- 
jected to  sale  for  the  payment  of  his  said 
judgment;  and  for  general  relief. 

The  process  in  the  first  two  of  the  cases 
were  served  on  Barger  and  Brown,  and  the 
Straleys  were  returned  as  absent  defendants. 
In  the  third  case  the  return  of  service  as  to 
Barger  is — "Executed  on  Jacob  Barger  by 
leaving  a  copy  of  this  summons  at  his  resi- 
dence with  George  W.  Barger,  a  white  person 
over  the  age  of  sixteen,  and  explaining  its 
contents  to  him;  Jacob  Barger  not  being 
found  at  home."  The  return  as  to  the  other 
defendants  was  as  in  the  other  cases. 

On  the  28th  of  November  1872  the  county 
court  made  a  decree  to  consolidate  the  three 


267 


28  ORATT. 


ViKGIKIA  RtPQKTS,  ANNOTATED. 


856,  887,  888 


causes  and  hear  them  together.  And  the 
non-resident  defendants  having  been  regu- 
larly proceeded  against  in  the  manner  pre- 
scribed by  law,  the  bill  was  taken  for  con- 
fessed as  to  all  the  defendants;  and  the  cause 
then  coming  on  to  be  heard,  the  court  held 
that  the  plaintiff,  Mullins,  should  be  substi- 
tuted to  the  lien  of  John  Barger,  mentioned 
in  Mullin's  bill,  and  paid  by  him;  and  that 
this  lien  was  prior  and  superior  to  the  trust 
deed  to  secure  the  Straleys;  but  the  said 
trust  deed,  if  bona  fide  and  valid,  was  su- 
perior to  the  liens  of  Marrs  and  Buckland. 
And  it  was  referred  to  a  commissioner  of 
the  court  to  ascertain  and  report  to  the 
court  whether  or  not  the  debts  secured  by 
the  said  deed  of  trust  were  bona  fide  and 
valid,  and  the  consideration  and  amount 
thereof;  and  also  to  report  the  annual  rent 
or  value  of  the  lands  of  Jacob  Barger  sought 
to  be  subjected. 

856  ♦At  the  February  term  1872  of  the 
court,  Jacob  W.  Buckland,  by  leave  of 

the  court,  filed  his  petition  in  the  cause.  In 
it  he  states,  that  on  the  30th  of  October 

1872,  R.  A.  Hale  recovered  a  judgment  in 
the  county  court  of  Tazewell  against  Jacob 
Barger  and  the  petitioner  for  the  sum  of 
$185,  with  twelve  per  cent,  interest  thereon 
from  the  29th  of  October  1870,  and  costs. 
That  petitioner  was  the  surety  of  Barger, 
and  an  execution  having  issued  upon  the 
judgment  to  prevent  a  sale  of  his  property 
he  had  been  compelled  to  pay  it.  He  claims  to 
be  substituted  to  all  the  rights  of  Hzle,  and 
that  he  is  entitled  to  recover  the  amount  from 
Barger.  He  sets  out  the  real  estate  conveyed 
h^  bargen  to  Brown  as  it  is  described  in  the 
bill  he  had  ^led,  and  charges  fraud  in  the  deed 
as  in  that  bill.  And  he  asks  to  be  admitted  as 
a  party  plaintiff  in  the  said  suits. 

The  process  to  answer  the  petition  was 
served  on  Barger  and  Brown;  and  the  "Stra- 
leys filed  their  answer  to  the  bills,  which 
was  agreed  to  be  taken  as  embracing  the 
petition.  They  say  in  their  answer,  it  is  not 
true  that  the  trust  deed  executed  by  Barger 
to  secure  them  was  made  on  no  valuable 
consideration,  or  for  the  purpose  of  hinder- 
ing, delaying  or  defrauding  the  creditors  of 
Barger.  It  was  executed  to  secure  the  pay- 
ment of  a  note  executed  the  8th  of  Decem- 
ber 1871  for  $857.38,  with  interest  from  date 
at  twelve  per  cent,  for  money  loaned  to  them 
by  Barger.  They  state  several  payments  on 
this  note  by  Barger,  leaving  due  on  the  18th 
of  April  1863  $467.08. 

They  state  further,  that  on  the  5th  day  of 
April  1861  Barger  executed  to  respondents 
his  note  for  $625,  due  twelve  months  after 
date  with  interest  from  date,  and  executed 
to  Hercules  Scott  as  trustee,  a  deed  convey- 
in  to  him  acres  of  land  lying  in 

857  Mercer  and  *Tazewell  counties,  to  se- 
cure the  payment  of  said  last  men- 
tioned note.  And  they  file  the  deed  with  their 
answer.  They  say  this  note  was  executed  for 
money  loaned,  and  cash  paper  loaned  by 
them  to  Barger.  And  they  state  credits  upon 
this  note,  leaving  a  balance  due  April  3d, 

1873,  of  $419.63.  They  deny  all  fraud,  and 
admit  the  priority  of  the  claim  of  Mullins 


to  the  deed  of  December  14th,  1871.  but  not 
to  the  deed  of  April  5th,  1861.  The  descrip- 
tion of  the  land  conveyed  in  this  last  men- 
tioned deed  is  given  in  the  opinion  of  the 
court  delivered  by  Moncure,  P. 

In  May  1873  the  commissioner  returned 
his  report.  He  reports  that  the  debts  of  the 
Straleys  secured  by  the  deeds  of  trust  arc 
bona  fide  and  valid,  and  were  given  for  the 
loan  of  money  to  the  amount  of  the  face  of 
the  notes.  The  amount  due  on  the  debt  se- 
cured by  the  deed  of  December  8th.  1871, 
on  the  16th  of  May  1873,  was  $460.52;  that 
secured  by  the  deed  of  April  5th,  1861,  was 
at  the  same  date  $417.26.  The  rent  qf  Ban- 
ger's land  he  reports  at  $100  a  year. 

The  cause  same  on  to  be  heard  on  the 
29th  of  May  1873;  when  the  court  confirmed 
the  report  of  the  commissioner,  and,  fixing 
the  order  of  priorities  among  the  different 
creditors,  made  a  decree  in  their  favor  for 
the  several  amounts  due  them,  including^ 
their  costs  at  law,  and  also  each  one  his 
costs  in  this  case.  And  the  court  consider- 
ing the  lands  of  the  said  Barger  in  the  pro- 
ceeding in  these  causes  mentioned  are  lia- 
ble to  the  payment  of  the  sums  above  de- 
creed, but  it  being  admitted  that  the  title  to 
said  land  is  vested  in  Hercules  Scott,  trustee 
in  the  first  deed  of  trust,  and  that  the  said 
Scott  is  a  non-resident  of  this  state  and  can- 
not be  compelled  to  act  under  said  trust 
deed,  it  is  further  "decreed  that  unless  the 
defendant  Barger  shall  pay  the  amount 
858  above  decreed  on  or  before  ♦the  30th 
of  June  next,"  commissioners  named 
"shall  proceed  to  sell  the  land  in  the  bill  and 
proceedings  mentioned,  or  so  much  thereof 
as  may  suflftce,  to  the  highest  bidder,"  &c, 
&c.,  for  so  much  cash  as  will  defray  costs 
of  suit  ahd  expenses  of  sale,  and  for  the 
residue  of  purchase  money,  on  a  credit  of 
six,  twelve  and  eighteen  months,  with  in- 
terest from  the  day  of  sale. 

The  commissioners  reported,  that  after 
advertising,  &c.,  they  sold  the  tract  of  land 
in  the  bill  mentioned,  known  as  the  home 
tract,  at  public  outcry,  to  C.  D.  and  H.  W. 
Straley,  for  the  sum  of  $1,700,  that  being 
the  highest  bid  offered,  and  they  had  com- 
plied with  the  terms  of  sale. 

After  signing  their  report  they  add:  Your 
commissioners  would  further  report,  that 
they  find  from  the  commissioners'  books 
that  the  aforesaid  lands,  so  sold  as  aforesaid, 
were  assessed  at  the  last  assessment  made 
for  that  purpose  of  taxation  at  $1,189.50.  See 
extract  made  from  commissioners'  books 
herewith  filed,  marked  S.  H.  The  land  sold 
for  more  than  its  assessed  value. 

The  abstract  from  the  conunissioners* 
books  states  the  quantity  of  land  at  one 
hundred  and  eighty-three  acres. 

Barger  excepted  to  the  report  of  the  com- 
missioners:   1st.    That  they  only  advertised 
the  lands  of  said  Barger  in  Tazewell  coun- 
j  ty,  and  sold  the  lands  lying  in  Tazewell  and 
I  Mercer   counties,   West   Virginia.    2d.    The 
,  decree  did  not  authorize  the  commissioners 
I  to  sell  the  land  in  Mercer  county.   3d.  The 
land  sold,  as  a  whole,  did  not  bring  halt  its 
i  value,  or  one  half  of  what  would  be  or  is  a 
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fair  cash  value  of  said  land.     And  he  tiled 

affidavits  of  two  persons,  who   stated 

869     they   ♦knew   the   lands,   one   of   whom 

valued  them  at  $3,000,  and  the  other  at 

$4,000. 

Under  the  operation  of  the  act  of  April 
2d,  1873,  these  causes  were  removed  to  the 
circuit  court  of  Tazewell  county,  and  came 
on  to  be  heard  on  the  5th  day  of  September 
1873;  when  the  court  overruled  the  exceptions 
of  Barger  to  the  commissioners'  report  and 
confirmed  it,  and  disposed  of  the  cash  received 
m  payment  of  the  expenses  and  costs. 

At  the  September  term  of  the  court  for 
1874,  Barger  upon  notice  to  the  parties, 
moved  the  court  to  review  and  reverse  as 
erroneous  the  decrees  by  default  of  May 
29th,  1873,  and  of  September  5th,  1873,  And 
in  his  notice  he  sets  out  the  grounds  upon 
which  he  proposed  to  found  his  motion. 
These  are  substantially  the  same  relied  upon 
in  the  petition  for  appeal,  and  which  are 
stated  in  Judge  Moncure's  opinion. 

The  plaintiffs  in  the  suits  filed  a  plea  in 
answer  to  the  motion,  in  which  they  state 


the  surplus  of  the  $1,700  purchase  money,  after 
satisfying  the  deeds  of  trust,  be  set  aside  as 
his  homestead,  and  for  general  relief. 

In  October,  1873,  upon  the  motion  of 
Jacob  Barger  the  restraining  order  herein- 
before referred  to  was  dissolved,  and  leave 
was  given  to  the  creditors  of  Barger  and  to 
Barger  (or  his  assignee  John  Walsh  for 
him)  to  litigate  in  the  circuit  court  of  Taze- 
well, and  such  other  state  court  as  may  have 
jurisdiction,  including  the  court  of  appeals- 
of  Virginia,  the  matters  in  controversy  be- 
tween said  Barger  and  his  creditors,  and 
their  respective   rights   as  to   the   liabilities 

and  property  of  said  Barger. 
881         ♦The   cause   came    on   to   be   finally 

heard  on  the  17th  of  May  1875,  upon 
the  papers  formerly  read,  and  the  motion  of 
Barger  to  reverse  the  decrees  of  the  29th  of 
May  1873,  and  of  the  5th  of  September  1873, 
and  the  plea  of  the  defendants  to  said  mo- 
tion, and  the  record  of  the  said  bankruptcy 
proceedings.  Upon  consideration  whereof, 
the  court  was  of  opinion  that  the  decree  of 
the  5th  of  September  1873  was  not  a  decree 


that  Barger  had,  on  the  1st  of  September,  i  by  default,  it  appearing  that  said  Barger  ap- 
1873,   been   adjudged  .a   bankrupt   upon   his    peared  at  that  time  in  said  cause  and  made 


own  petition;  and  that  the  commissioners 
acting  under  the  authority  of  the  decree  of 
29th  May,  1873,  in  these  causes,  were,  by  an 


defence,  and  hence  that  said  cause  could  not 
be  corrected  in  that  court  upon  the  said  mo- 
tion of  said  Barger;  and  it  was  decreed  that 


order  of  restraint  from  the  said  Federal  |  the  motion  be  dismissed  with  costs.  And 
court,  enjoined  from  proceeding  in  any  '  it  appearing  to  the  court  that  the  bonds  ex- 
further  manner  upon  the  duties  imposed  on  ;  ecuted  for  the  purchase  money  of  the  land, 


them  by  the  court  under  which  they  acted 
By  reason  whereof  the  defendants  say  that 
the  said  Barger  has  been  and  is  divest- 
ed of  all  right,  title  and  interest  in  and  to 
the  matters  and  things  set  forth  in  said  no- 
tice, and  has  wholly  incapacitated  himself 
from  maintaining  the  same. 

On  the  hearing  of  the  motion,  the  court, 
after  referring  to  the  order  of  the  United 
States  court  prohibiting  any  further  pro- 
ceedings in  these  causes  in  this  court,  on 
consideration  thereof  declined  to  hear 
860  the  ♦said  motion  until  the  said  Barger 
should  dismiss  the  said  restraining 
order.  And  time  was  given  him  until  the 
next  term  of  the  court  to  have  the  said  re- 
straining order  dismissed. 

The  order  referred  to  in  the  plea  of  the 
defendants  to  the  said  motion  was  made 
upon  the  petition  of  Barger.  filed  in  the 
United  States  court,  which,  after  setting 
out  that  he  had  been  declared  a  bankrupt,  and 
also  setting  out  the  debts  secured  by  the 
deeds  of  trust  on  his  land,  and  his  judgment 
creditors,  the  suits  brought  by  them  for  tht 
sale  of  the  land,  and  the  sale  at  the  price  of 
$1,700,  and  claiming  that  the  proceedings  of 
any  other  court  affecting  his  rights  or  proper- 
ty, after  filing  his  petition  in  bankruptcy,  were 
illegal  and  void,  he  insists  upon  his  rights  both* 
under  the  state  and  bankrupt  laws,  to  claim 
his  homestead  exemption.  He  states  that 
the  fund  arising  from  the  sale  of  his  land  is 
undistributed,  and  he  prays  that  C.  D.  and 
H.  W.  Straley,  the  purchasers,  be  enjoined 
from  paying  the  purchase  money,  and  that 
the  judgment  creditors  be  enjoined  and  pro- 
hih'ted  from  taking  steps  in  the  state  court 
towards  a  distribution  of  the  fund;  and  that 


sold  under  the  decree  of  the  court,  had  ma- 
tured, and  then  amounted  to  $1,707.63,  the 
court  after  stating  the  amount  due  at  that 
date  to  each  of  the  said  parties,  showing 
that  all  of  them  might  be  paid  out  of  the 
fund,  leaving  a  balance  of  $56.50,  directed 
tbe  commissioners  to  assign  to  each  of  said 
creditors  the  amount  due  him.  And  it  fur- 
ther appearing  that  C.  D.  and  H.  W.  Sra- 
ley  had  not  had  possession  of  the  land  since 
their  purchase,  they  were  directed  to  be 
credited  upon  their  bonds  with  the  said  bal- 
ance of  $56.50;  and  a  writ  of  possession  was 
directed  to  issue,  and  a  commissioner  was 
appointed  to  convey  to  the  said  iStraleys  all 
the  right,  title  and  interest  of  the  defend- 
ants, Jacob  Barger  and  Evan  H.  Brown,  in 
and  to  the  said  land,  with  covenants  of  spe- 
cial warranty.  &c.  Jacob  Barger  thereupon 
applied  to  a  judg<  of  this  court  for  an  ap- 
peal; which  was  allowed. 

Sheffey  and  Williams,  for  the  appellant. 
Graham  and  French,  for  the  appellees. 


882  ♦MoNCURE  P.,  delivered  the  opinion 
of  the  court. 
The  court  is  of  opinion  that  the  appellant 
has  a  right  to  prosecute  this  appeal;  for  al- 
though pending  the  suit,  in  which  the  de- 
crees appealed  from  were  rendered,  he  became 
a  bankrupt,  whereby  his  estate  gener- 
ally was  vested  in  his  assignee  in  bankrupt- 
cy; yet  he  still  had,  and  continues  to  have, 
such  an  interest  in  his  estate,  on  account  of 
his  claims  to  exemptions  and  homestead  of 
the  same,  as  entitles  him  to  prosecute  this 
appeal,  which  therefore  ought  not  to  be  dis- 
missed on  the  ground  of  his  want  of  such 
an  interest.  ^-^  , 
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The  court  is  further  of  opinion  that  there 
is  no  error  in  the  decree  of  the  29th  day  of 
May  1873,  "because  it  decrees  sale  of  land, 
the  legal  title  to  which  is  outstanding  in 
Hercules  Scott,  who  was  no  party  to  any  of 
the  suits,  and  was  not  in  any  way  brought 
before  the  court."  The  said  legal  title  be- 
came vested  in  Hercules  Scott,  if  at  all, 
under  and  by  virtue  of  a  deed  of  trust  bear- 
ing date  the  5th  day  of  April  1861,  which 
was  about  that  time  duly  recorded  in  the 
clerk's  offices  of  Mercer  and  Tazewell  coun- 
ties, both  of  which  were  then  in  Virginia,  and 
which  adjoin  each  other.  The  land  conveyed 
by  the  said  deed  is  therein  described  as  "a  cer- 
tain tract  or  parcel  of  land  lying  partly  in 
Tazewell  county,  and  the  remaining  part  in 
Mercer  county,  the  tract  containing  about 
three  hundred  and  eighty  acres,  being  the 
land  whereon  I  no  reside,  containing  all  the 
land  I  own  on  the  waters  of  the  Brush  Fork 
of  Bluestone,  the  same  composed  of  two 
surveys,  be  the  same  more  or  less,  in  trust 
to  secure  C.  D.  and  H.  W.  Straley  in  the 
sum  of  $625,  for  which  there  is  a  bond  this 
day  executed,  bearing  date  the  5th  April  1861, 
and  due  twelve  months  after  date,  with  inter- 
est from  date."  Since  the  date  of  that 
888  deed  Mercer  county  has  become  *a  part 
of  West  Virginia,  while  Tazewell  county, 
in  which  the  mansion  house  on  the  said  tract 
of  land  is  situate,  and  in  which  the  appel- 
lant always  has  resided,  and  yet  resides,  still 
remains  in  Virginia.  The  deed  was  executed 
only  by  Jacob  Barger,  the  appellant.  Hercules 
Scott  did  not  execute  the  deed,  and  it  does  not 
appear  that  he  ever  acted  under  it,  or  accepted 
it,  or  its  terms,  or  had  any  knowledge  of  its 
execution  by  the  grantor.  All  the  other  par- 
ties having  any  interest  in,  or  title  to  th^ 
land,  resided  and  continued  to  reside  in 
Virginia,  except  the  said  Scott  and  the  Stra- 
leys,  who,  it  seems,  resided  in  West  Virginia. 
The  Straleys  have  filed  their  answer,  and  thus 
submitted  themselves  and  their  interest  in  the 
said  hind  to  the  jurisdiction  of  the  court  m 
which  the  decrees  appealed  from  were  rend- 
ered. Under  these  circumstances,  the  circuit 
court  of  Tazewell  county  had  jurisdiction  to 
make  the  saiddecree  of  the29thof  May,1873, 
notwithstanding  the  said  Hercules  Scott 
was  not  a  party  to  the  suits  in  which  it  was 
rendered.  Penn  v.  Lord  Baltimore,  1  Vez.  Sr. 
R.  444 ;  Massie  v.  Watts,  6  Cranch  148 ;  Dick- 
inson v.  Hoomes'  adm'r  &c.,  8  Gratt  353, 
410-428,  and  cases  therein  cited. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  said  decree,  "because  it 
decrees  substitution  in  favor  of  Austin  Mul- 
lins  to  the  lien  of  a  debt  which  was  a  lia- 
bility incurred  prior  to  the  10th  day  of  April 
1865,  and  then,  without  any  waiver  on  the  part 


property  at  forced  sales"— Acts  of  Assembly, 
1869-'70,  chapter  120,  page  162;  which  bond 
by  said  act  was  required  to  be  returned  in 
the  same  manner  as  a  forthcoming  bond  is 
required  to  be  returned,  and  was  declared, 
from  and  after  its  return,  to  have,  as  against 
the  obligors  therein  then  living,  the  force  of 
a  judgment.  The  surety  in  this  bond.  Mul- 
lins,  was  entitled  by  substitution  to  the  lien 
thereby  created  under  the  said  act;  which 
lien  certainly  was  to  secure  a  debt  contract- 
ed, or  liability  incurred,  after  the  10th  day 
of  April  1865.  Id.,  ch.  277,  p.  426;  Code.  ch. 
174,  §  3,  p.  1123. 

In  fact,  all  the  judgments  on  account  of 
which  the  land  was  decreed  to  be  sold  in 
these  cases,  were  obtained  after  that  diy; 
and  the  deed  of  trust  in  the  proceedings 
mentioned,  of  the  I4th  day  of  December 
1871,  from  said  Barger  to  Evan  H.  Brown, 
conveying  the  said  land  and  other  property 
to  secure  a  debt  therein  mentioned,  due  by 
said  Barger  to  C.  D.  and  H.  W.  Straley,  to 
satisfy  which,  as  well  as  the  said  judgment, 
the  said  sales  was  decreed  to  be  made,  ex- 
pressly authorized  a  sale  under  the  said  deed 
to  be  made  for  cash.  It  wa«  not  erfor,  there- 
fore, to  decree  a  sale  of  the  said  land  on  a 
credit  of  six,  twelve  and  eighteen  months;  as 
was  done  in  the  said  decree  of  the  29th  day 
of  May  1873. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  said  decree,  "because  it 
decrees  a  sale  of  the  land  in  the  bill  men- 
tioned, which  was  three  hundred  and  eighty 
acres,  lytn^  partly  in  Virginia  and  partly  in 
West  Virginia,  thus  going  beyond  the  power 
and  jurisdiction  of  the  court." 

The  reasons  and  authorities  agaiost  this 
third  assignment  of  error  are  the  same 
865  as  those  already  ♦stated  and  cited  in  re- 
gard to  the  first  assignment  of  error. 

The  court  is  further  of  opinion,  that  there  is 
no  error  in  the  said  decree,  "because  it  did  not 
specify  in  exact  terms  the  land  to  be  sold,  but 
used  such  vague  and  indefinite  terms  with  re- 
gard to  it,  that  it  was  within  the  power  or 
caprice  of  the  commissioners  to  sell  all  the 
lands  mentioned  in  the  Brown  trust  deed." 

The  decree  was  for  the  sale  of  the  land  in 
the  bill  and  proceedings  mentioned,  or  so 
much  thereof  as  might  suffice  to  satisfy  the 
purposes  of  the  decree.  The  land  is  de- 
scribed with  sufficient  certainty  in  the  bills, 
and  the  decree  could  be  made  certain  by 
reference  to  the  bills.  "That  is  certain  which 
mav  be  made  certain,"  applies  to  the  case. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  said  decree,  "because  it 
did   not   dismiss    the    Marrs   and   Buckland 

,  ,    ^_  -  I  bills  and  the    Buckland  petition,  when  ihe 

of  Jacob  Barger,  orders  sale  of  the  land  on  •  charges   of     fraud   so   freely  made  therein 


six,  twelve  and  eighteen  months,  instead  of 
one,  two  and  three  years  credit.  Code  of  W73, 
ch.  174,  §  3."  The  liability  of  Austin  Mullins 
as  surety  for  Jacob  Barger  was  incurred  by  a 
bond  bearing  date  the  16th  day  of  December 
1870,  payable  twelve  months  after  date,  and 

executed  in  pursuance  of  an  act  ap- 
864    proved  May  28,  ♦1870,  entitled  "an  act 

to    prevent    the    sacrifice    of    personal 


were  ascertained  and  decreed  to  be  false." 

The  judgment  creditors  of  Barger  had  a 
right  to  subject  to  the  liens  of  their  judg- 
ments respectively  such  real  estate,  or  such 
interest  in  such  real  estate,  as  was  liable 
thereto.  If  he  had  conveyed  any  of  his  real 
estate  by  a  deed  fraudulent  as  to  his  credit- 
ors, they  had  a  right  to  impeach  such  de«I  for 
fraud,  and,  if  proved  to  baf  fraudulent  to  have 
gitized  by  V 
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it  set  aside  and  the  land  entirely  subjected 
to  the  payment  of  the  debts  due  by  him  to 
them.  Or,  if  the  deed  supposed  and  charged 
by  the  judgment  creditors  to  be  fraudulent 
as  to  them  should  turn  out  on  investigation 
and  enquiry  to  be  fair  and  bona  fide  and  m- 
tended  to  secure  an  honest  debtor,  and  any- 
thing should  remain  after  satisfying  such 
debt,  they  would  have   a  right   to   subject 

such    residue    to   the '  payment   of    the 
866     debts  due  to  them,  and  *to  do  so  in 

the  same  suit  brought  by  them  to  im- 
peach and  set  aside  the  deed,  without  the 
necessity  of  dismissing  that  suit  and  bring-  ] 
ing  another.  They  may  bring  one  suit  m 
equity  with  a  double  aspect,  and  claim,  in 
the  alternative,  to  subject  the  whole  estate 
conveyed  by  the  supposed  fraudulent  deed,  if 
it  turn  out  to  be  fraudulent,  or  the  surplus 
which  may  remain  after  satisfying  any  in- 
cumbrance on  the  estate  which  may  turn 
out  to  be  valid  against  creditors.  This  is 
common  practice,  both  convenient  and  eco- 
nomical, well  sustained  by  authority. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  said  decree,  "because  it 
decrees  large  debts  against  Jacob  Barger  in 
Favor  of  C.  D.  and  H.  W.  Straley,  his  co- 
defendants,  when,  first,  there  was  nothing 
in  the  pleadings  to  justify  such  a  decree  be- 
tween co-defendants;  second,  they  had  not 
been  required  to  account  for  the  thousands 
of  dollars  worth  of  property  conveyed  to 
their  trustees  for  their  benefit;  and,  third, 
they  have  been  freely  charged  in  two  of  the 
bills  and  the  Buckland  petition  with  guilty 
knowledge  and  participation  in  the  frauds 
alleged  against  Jacob  Barger." 

First.  There  was  enough  m  the  pleadings 
to  justify  such  a  decree  between  co-defend- 
ants. .,,  r    ■    J 

The  claims  in  the  bills  are  of  judgment 


creditors  or  their  trustees,  and  because  it 
was  desired  to  avoid  unnecessary  expense. 
It  may  be  asked  for  hereafter  if  desired. 
The  deeds  of  trust  were  not  executed  by  the 
trustees  nor  the  trust  creditors. 

Third.  As  the  proofs  did  not  sustain  the 
charges  made  in  two  of  the  bills,  and  the 
Buckland  petition  against  the  trust  credit- 
ors of  guilty  knowledge  and  participation  in 
the  frauds  alleged  against  Jacob  Barger, 
they  were  entitled  to  decrees  against  him 
for  the  debts  due  them  by  hen  and  secured  by  the 
deeds  of  trust,  in  order  that  the  surplus 
might  be  ascertained  and  paid  to  the  judg- 
ment creditors. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  said  decree  for  the  grounds 
assigned  on  the  seventh,  eighth,  ninth  and 
tenth  assignments  of  error  as  follows,  to 
wit: 

"7th.  Because  it  permitted  the  parties  to 
an  angry  controversy  based  upon  charges 
of  fraud,  plaintiffs  and  defendants,  to  com- 
bine together  against  the  other  defendant 
for  the  purpose  of  dividing  his  property 
among  them.  If  the  charges  of  fraud 
868  were  true,  then  ♦the  Straleys  were 
particeps  criminis,  and  entitled  to  no  fa- 
vor from  the  court.  If  they  were  false,  then 
the  plaintiffs  who  made  them  deserved  no 
countenance  in  a  forum  of  conscience." 

This  has  been  already  answered. 

"8th.  Because  it  decreed  in  favor  of  J. 
W.  Buckland  for  Tabor,  without  requiring 
process  to  be  properly  executed  on  Jacob 
Barger  in  that  cause." 

Whether  properly  executed  on  him  in 
that  cause  or  not,  it  was  properly  executed 
on  him  in  the  other  causes  which  came  on 
to  be  heard  together  with  that  cause.  He 
appeared  and  made  defence  to  all  the  causes, 
without  objecting  that  process  had  not  been 


liens   upon  the   land  conveyed  by  the   judg- 1  properly  executed  on  him  in  that  cause.   He 


ment  debtor  to  secure  a  debt  alleged  by  him 
to  be  due  to  his  co-defendant,  but  alleged  by 
the  judgment  creditors  to  be  a  fraudulent 
contrivance  as  to  them,  or  not  to  be  due,  or 
not  to  be  due  in  so  large  an  amount  as  to 
absorb  the  whole  value  of  the  land.  In  such 
a  case  it  is  manifest  that  there  would  be 
amply  enough  in  the  pleadings  to  warrant 
any  decree  between  co-defendants  which 
justice  might  require.   Such  a  decree  would, 

in  effect,  be  a  part  of  the  relief  to 
867     which  the  judgment  creditors  *would 

be  entitled  against  their  debtor.  They 
would  have  a  right  to  have  the  prior  lien  in 
favor  of  the  co-defendant  discharged,  in 
order  that  the  residue  may  be  applied  to  the 
payment  of  their  judgments. 

Second.  It  is  not  alleged  that  they  (the 
Straleys)  have  ever  received  any  of  the 
property  conveyed  to  their  trustees,  or 
either  of  them  for  their  benefit.  No  such  al- 
legation has  been  made,  either  by  Barger  or 
any  of  the  other  parties.  No  motion  has 
been  made  by  any  party  for  any  enquiry  on 
the  subject.  If  such  an  enquiry  had  been 
asked  for,  it  would  no  doubt,  as  it  should, 
have  been,  ordered.  Probably  it  was  not  asked 
for,  because  it  was  known  that  none  of  the 
property  had  come  to  the  hands  of  the  trust 


therefore  waived  the  objection  on  that 
ground,  if  he  had  any. 

"9th.  Because  the  court  had  no  right  to 
sell  to  pay  inferior  debts,  lands  conveyed  in 
trust,  without  either  setting  aside  the  deeds 
and  divesting  the  trustees  of  the  title,  or 
else  compelling  a  full  settlement  of  the 
trusts,  and  requiring  all  the  property  con- 
veyed in  trust  to  be  brought  before  it  or 
accounted  for." 

This  has  already  been  sufficiently  an- 
swered. 

"10th.  The  causes  having  been  consoli- 
dated, and  two  of  them  having  been  brought 
in  the  same  court  with  knowledge  of  the 
pendency  of  the  first  therein,  it  was  error  to 
decree  separate  costs  against  the  defendant, 
Barger,  in  each  case,  especially  when  the 
charges  of  fraud  were  not  sustained." 

The  plaintiffs  in  the  several  suits  bad  a 
right  to  bring  them  severally  and  to  recover 
several  costs;  and  it  is  doubtful  whether 
they  could  have  been  consolidated  without 
their  consent.  Claiborne  v.  Cross  &c.,  7 
Leigh  331.  The  case  is  different  from  thai  of 
Stephenson  v.  Taverners,  9  Gratt.  398.  which 
was  a  creditors'  suit  for  the^  administra- 
tion of  assets,  in  which  all  the 
868     *creditors  ought  to  (^o^^^rff*^  prove 
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their  claims  under  a  decree  for,  an  account 
in  a  suit  brought  by  one  or  more  of  the 
creditors,  either  for  himself  of  themselves 
alone,  or  in  behalf  also  of  all  other 
creditors  who  might  choose  to  come  in  and 
prove  their  claims  before  the  commissioner. 
Even  in  such  a  case  the  creditors  may  com- 
mence their  suits  severally,  but  must  unite 
in  taking  one  account  under  the  first  decree 
which  is  made  for  that  purpose  in  any  ot 
the  suits.  Id.,  and  the  authorities  cited.  But 
even  in  such  cases  as  are  now  under  con- 
sideration, they  should  at  least  be  heard  to- 
gether, if  not  consolidated,  and  that  is  what 
was  done  in  these  cases.  It  does  not  appear 
that  more  costs  were  decreed  in  them  in 
favor  of  the  plaintiffs  than  were  proper. 

But  the  court  is  further  of  opinion,  that  in 
the  decree  made  in  these  causes  on  the  5th 
day  of  September  1873,  the  circuit  court 
erred  in  overruling  the  exceptions  of  the  de- 
fendant Barger  to  the  report  of  the  commis- 
sioners apoomted  to  sell  the  land  in  the  bills 
mentioned,  and  in  confirming  the  said  re- 
port, and  in  appropriating  any  part  of  the 
proceeds  of  said  sale. 

There  is  too  much  uncertainty  as  to  what 
land  was  sold,  or  intended  to  be  sold,  by  the 
commissioners,  to  warrant  the  confirmation 
of  the  sale  and  their  report.  They  report 
that  "they  sold  the  tract  of  land  in  the  bill 
mentioned,  known  as  the  home  tract,  at 
public  outcry,  to  C.  D.  and  H.  W.  Straley,  on 
the  29th  day  of  July  1873,  that  being  court  day, 
for  the  sum  of  $1,700,  that  being  the  highest 
bid  offered,  &c."  Now,  "that  the  tract  of 
land  in  the  bill  mentioned,  known  as  the 
home  tract,"  is  further  described  in  the  dif- 
ferent bills  as  lying  partly  in  Tazewell  coun- 
ty, Virginia,  and  partly  in  Mercer  coun- 
870  ty,  West  Virginia,  but  how  *much  in 
each  is  differently  stated  in  the  differ- 
ent bills.  Did  the  commissioners  sell  and 
intend  to  sell  the  whole  tract,  or  only  so  much 
as  is  situated  in  Tazewell  county?  From  their 
report,  it  is  doubtful.  They  therein  say,  that 
"they  sold  the  tract  in  the  bill  mentioned 
known  as  the  home  tract;"  which  seems  to 
embrace  the  whole  tract  lying  in  both  coun- 
ties, described  in  the  deed  as  containing 
three  hundred  and  eighty  acres.  But  in  an 
addendum  to  their  report  they  further  say, 
"that  they  find  from  the  commissioner's 
book,  that  the  aforesaid  lands  so  sold  as 
aforesaid,  was  assessed  at  the  last  assessment 
made  for  the  purposes  of  taxation,  at 
$1,189.50.  See  abstract  from  commissioner's 
books  herewith  filed,  marked  S.  H.  The  land 
sold  for  more  than  its  assessed  value."  From 
the  abstract  referred  to,  the  quantity  of  the 
land  assessed  is  described  as  one  hundred  and 
eighty-three  acres;  which  of  course  was  only 
that  part  of  the  tract  situated  in  Tazewell 
county,  and  that  would  seem  therefore  to  be 
the  only  land  intended  to  be  sold.  If  the 
whole  tract  of  three  hundred  and  eighty 
acres  was  intended  to  be  sold,  the  sale  was 
no  doubt  at  a  sacrifice.  If  only  the  one  hun- 
dred and  eighty-three  acres  lying  in  Tazewell 
county,  the  sale  may  have  been  at  a  fair  price. 
In  this  state  of  uncertainty  the  court  erred  in 
confirming  the  report  of  the  sale. 


The  court  is  further  of  opinion,  that  the 
final  decree  made  in  these  causes  on  the 
17th  day  of  May  1875  is  erroneous,  for  rea- 
sons already  stated  and  for  others.  Whether 
the  decree  rendered  in  the  said  causes  on  the 
6th  day  of  September  1873  was  a  decree  by  de- 
fault or  not,  the  circuit  court  erred  in  dis- 
missing the  defendant  Barger's  motion  for  re- 
lief against  that  decree,  which  was  erroneous 
for  reasons  before  stated,  if  no  other;  and 
his  motion  might  be  regarded  as  a  pe- 
871  tition  *for  rehearing,  and  the  relief 
sought  obtained  in  that  way,  if  it  could 
not  be  obtained  under  the  Code,  chapter 
177,  section  5,  page  1135.  The  said  court  also 
erred  in  not  directing  the  assignee  in  bank- 
ruptcy of  the  defendant  Barger  to  be  made  a 
defendant  in  these  suits;  and  in  not  proceed- 
ing to  adjudicate  upon  the  question  of  the 
right  of  the  said  Barger  to  homestead  under 
the  constitution  and  law  of  the  state  of  Vir- 
ginia and  the  acts  of  bankruptcy  of  the  United 
States.  That  claim  had  been  asserted  by  him 
before  the  court  of  bankruptcy  of  the  United 
States ;  but  that  court  had  referred  it  to  the 
said  circuit  court  in  these  cases.  And  the  said 
circuit  court  erred  in  not  taking  cognizance 
of  and  adjudicating  in  regard  to  the  same. 
But  this  court  does  not  now  express  any 
opinion  upon  the  question  in  regard  to  said 
claim,  as  it  would  be  premature  to  do  so. 

The  court  is  therefore  of  opinion  that  so 
much  of  the  decrees  appealed  from  as  is  in 
conflict  with  the  principles  above  declared 
and  opinion  above  expressed  ought  to  be 
reversed  and  annulled,  and  the  residue  af- 
firmed, and  the  cause  remanded  to  the  said 
circuit  court,  in  order  that  the  said  assignee 
in  bankruptcy  may  be  made  a  defendant  to 
the  said  suits,  and  that  further  proceedings 
may  be  had  therein  to  a  final  decree  in  co- 
formity  with  the  said  principles  and  opinion. 

Decree  reversed. 


872        ^Pulaski  County  v.  Stuart,  Buchanan 
&  Co. 

July  Term,   1877,   Wythcville. 
Absent,   Anderson,   J. 

1.  De   Facto   Government — Contracts.*— The 

state  government  of  A'^irginia,  which  existed  at  Rich- 
mond during  the  war,  and  the  Confederate  goTcm- 
ment,  of  which  it  formed  a  part,  were  at  least  gov- 
ernments de  facto,  and  contracts  arising  thereunder 
are  valid,  and  will  be  enforced  unless  prohibited  by 
the  constitution  of  the  state.  (Ace.  Dinwiddie  Co. 
V.  Stuart,  B.   &  Co.,  supra  526). 

2.  Statute  —  Constitutionality.  —  A  contract 
made  under  the  act  of  May  9th,  1862,  to  famish 
salt  to  a  county,  does  not  come  within  the  pro- 
hibition of  the  constitution,  and  must  be  enforced. 
(Ace.  Din.  Co.  v.  Stuart,  B.  &  Co.,  supra  526.) 

3.  Courts  of  General  Jurisdiction — Jndir- 
nients — Collateral   Attack.! — «Vhere   a   court 
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*dee  Dinwiddie  Co.  v.  Stuart,  Buchanan  &  Co., 
and   note,    28    Gratt.    526. 

tCourts  of  General  Jurisdiction — Judg- 
ments— Collateral  Attaelc. — ^In  regard  to  the 
collateral  attack  of  the  judgment8->of  a  count  of  gen- 
Digitized  by  VjOOQIC 
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of  general  jurisdiction  acts  within  the  scope  of  the  '  payable   to   John    B.    Baskerville;    who   as- 

'  '     signs    them    to    Stuart.    Buchanan    &    Co. 
"Countersigned  by  Lynch  A.  Currin,  clerk  of 
the  county  court  of  Pulaski  county.*' 

874        ^Pollock  and  Larue,  for  the  appellant. 

Pierce,  Walker  and  Baskerville,  for  the 
appellees. 

Christian,  J.  This  is  one  of  the  numer- 
ous cases  which  have  arisen  since  the  close 
of  the  late  civil  war,  upon  contracts  entered 
into  by  the  county  courts  of  this  common- 
wealth under  the  act  passed  March  9th, 
1862,  "authorizing  the  county  courts  to  pur- 
chase and  distribute  salt  amongst  the  peo- 
ple, and  provide  payment  for  the  same." 

The  main  question  which  arose  in  the 
other  cases,  to  wit,  that  said  act  was  void, 
because  contrary  *to  that  provision  of  the 
constitution  (article  10,  section  10)  which 
declares  that  "no  county,  city  or  corpora- 
tion, shall  levy  or  collect  any  tax  for  the  pay- 
ment of  any  debt  contracted  for  the  purpose 
of  aiding  any  rebellion  against  this  state  or 
the  United  States,"  need  not  be  further  con- 
sidered in  this  case,  as  it  has  been  definitely 


general  powers,  its  judgment  will  be  presumed  to 
oe  in  accordance  with  its  jurisdiction,  and  cannot 
be    collaterally  impeached. 

4.  SfliMie — Same — Same — Special  Pcvrera. — 
Where  a  court  of  general  jurisdiction  has  conferred 
upon  it  special  powers  by  special  statute,  and  such 
special  powers  are  exercised  judicially,  its  judg- 
ment cannot  be   collaterally  impeached. 

5.  Same — Ministerial  Duties. — Where  a  court 
of  general  jurisdiction  has  conferred  upon  it  special 
powers  by  special  statutes,  which  are  only  exercised 
ministeriaUy,  and  not  judicially,  no  presumption  of 
jurisdiction  will  attend  its  judgments,  and  the  facts 
essential  to  the  exercise  of  the  special  jurisdiction 
must  appear  on  the  face  of  the  record. 

On  the  14th  day  of  August,  1874,  Stuart, 
Buchanan  &  Co.  presented  to  the  board  of 
supervisors  of  Pulaski  county,  a  claim  for 
salt  furnished  to  the  county  in  1862.  This 
claim  was  rejected  by  the  board  of  super- 
visors; and  Stuart,  Buchanan  &  Co.  there- 
upon took  an  appeal  to  the  county  court. 
Upon  the  hearing  of  the  case  in  the 
878  county  court,  that  court  reversed  the  *de- 
cision  of  the  board  of  supervisors,  and 


,        ,         .    ,  ^    .      f     -      ^7°C4.'       ?  I  settled  by  the  decision  of  this  court  in  the 

rendered  a  judgment  in  favor  of  Stuart,  ^^^^  ^j  Dinwiddie  County  v.  Stuart,  Buchanan 
Buchanan  &  Co.  for  the  sum  of  $650,  with  ^  ^  ^^^-^^^  ^^  ^^^  1^3^  Richmond  term, 
interest  from  the  1st  of  January,  1866.  From  ^^^  ^^^  yet  reported.  Supra  526.  In  this  case 
this  judgment  the  county  appealed  to  the  ^^  ^^^  j^eld  that  said  act  was  not  in  viola- 
circuit  court,  where  it  was  affirmed;  and  |  ^j^^  ^f  ^^-^  provision  of  the  constitution, 
the  coun^  then  applied  to  a  judge  of  this  court  ,  ^„^  ^hat  all  contracts  made  in  pursuance  of 
for  a  supersedeas;  which  was  awarded  i  j^^  provisions  were  valid  and  could  now  be 

It  appears  that  at  its  June  term  1862,  the  |  enforced  against  the  counties.  Upon  this 
county  court  of  Pulaski  made  an  order  ap-  j^^  therefore,  the  decision  in  that  case 
pomting   John    Baskerville    the   agent   of    the    f;  conclusive  of  this. 


county  to  contract  with  the  proprietors  of  the 
salt  works,  in  Smythe  county,  for  such  quan- 
tity of  salt  as  the  proprietors  may  be  willing 
to  permit,  for  the  use  of  the  citizens  of  the 
county,  not  to  exceed  twelve  thousand  bushels. 
Under  this  authority  Baskerville  contracted 
with  Stuart,  Buchanan  &  Co.  for  twenty- 
two  hundred  bushels  of  salt,  at  the  price  of 
one  dollar  per  bushel,  or  $3.50  for  the  ordi- 
nary sacks  of  salt  put  up  by  them.  Under 
this  contract  Stuart,  Buchanan  &  Co.  deliv- 
ered two  hundred  sacks,  or  six  hundred 
bushels.    And  in  payment   for  it  Baskerville 


In  the  case  before  us  there  are  several 
other  errors  assigned  to  the  judgment  of 
the  circuit  court.  It  is  necessary  to  notice 
only  one,  as  the  decision  of  the  questior 
therein  raised  will  be  conclusive  of  this  case. 
That  assignment  of  error  is,  that  the  circuit 
court  erred  in  giving  judgement  against 
875  the  county  of  Pulaski,  ♦because  the 
record  of  the  county  court  did  not  show 
that  when  the  purchase  of  salt  was  ordered 
by  said  court  "a  majority  of  the  justices  of 
said  county  were  present,  or  that  the  jus- 


delivered  three  bonds  of  the  county  of  Pu- '  ^ices  had  been  summoned  to  attend  to  act 
laski.  It  does  not  appear  that  when  the  order  '  "P^"  the  matter,  as  provided  by  the  hrst 
was  made  appointing  Baskerville  the  agent  to    section  of  the  act  of  May  9th.  1862 


buy  the  salt,  a  majority  of  the  acting  jus 
tices  of  the  county  were  present,  or  that 
they  had  been  summoned  to  attend;  nor  is 
there  any  order  of  the  county  court  author- 
izing the  issue  of  the  bonds.  They  profess 
to  be  issued  on  behalf  of  the  county,  by 
"William  J.  Wall,  a  member  of  the  finance 
committee,"  and  are  signed  by  him  in  his 
own  name   with  f.   C.  annexed,  and   made 


cral  jurisdiction,  see  Woodhouse  v.  Fillbates,  77  Va. 
321,  citing  the  principal  case  and  Lancaster  v.  Wilson, 
27  Gratt.  629;  Cox  v.  Thomas,  9  Gratt.  323.  See 
also.  Lawson  v.  Moorman,  bS  Va.  886,  and  Gresham 
V.  Ewell,  85  Va.  5,  citing  the  principal  case  and  Penny- 
backer  V.  Switzer,  75  Va.  671;  Woodhouse  v.  Fill- 
bates,  77  Va.  317;  Wimbish  v.  Breeden,  77  Va.  324; 
Wilcher  v.  Robertson,  78  Va.  602;  Davis  v.  a" own  of 
Point  Pleasant,  32  W.  Va.  289,  9  S.  E.  228. 


This  same  question  was  raised  incident- 
ally in  the  Dinwiddie  case  (supra).  In  that 
case,  the  judge  delivering  the  opinion  of  the 
majority  (and  in  this  part  of  the  opinion  the 
whole  court  it  is  understood  concurred)  said: 
"I  am  further  of  opinion  that  the  paper  ex- 
hibited in  the  record  as  the  bond  of  the 
county  of  Dinwiddie  is  invalid  as  a  bond. 
Such  invalidity,  however,  does  not  arise 
from  any  want  of  legal  form.  In  form  and 
legal  effect  it  is  a  bond.  It  is  an  obligation 
on  the  part  of  the  county  of  Dinwiddie  to 
pay  a  sum  certain  to  Stuart,  Buchanan  &  Co., 
it  is  sealed  with  the  seal  of  the  court;  the  seal 
is  acknowledged  in  the  body  of  the  instrument 
as  follows:  "Being  a  bond  created  by  order 
of  the  county  court  of  Dinwiddie,  made,  &c., 
in  pursuance  of  an  act  of  the  general  assem- 
bly of  Virginia,"  &c.    This  is  equivalent  to 
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saying,  '^being  an  instrument  under  seal/'  and 
is  a  sufficient  recognition  of  the  seal  in  the 
body  of  the  instrument.  But  this  paper  is  in- 
valid as  a  bond  of  the  county,  because  it  does 
not  appear  in  the  record  that  at  the  court  at 
which  it  had  been  executed  the  justices  had 
all  been  summoned,  or  that  a  majority  were 
present;  indeed,  it  appears  that  only  three 
justices  were  present.  It  cannot  be  pre- 
sumed in  a  case  like  this  that  the  justices 
had  been  summoned.  This  ought  to  appear 
affirmatively,  and  the  record  should  show 
that  a  majority  were  present.  The  court  was 
acting  upon  a  matter  of  special  jurisdiction, 
conferred  by  a  special  statute,  and  upon  a 
matter  outside  of  its  general  jurisdic- 

876  tion.     The    ♦case    does    not    therefore 
come  within  the  doctrine  declared  by 

this  court  in  Ballard  &  aU^  v.  Thomas  &  Am- 
mon,  19  Gratt.  14.  Here  the  jurisdiction  was 
special,  fixed  by  a  special  statute,  and  must 
be  exercised  in  accordance  with  the  provi- 
sions of  the  statute;  that  is,  either  when  the 
justices  had  all  been  summoned,  or  when  a 
majority  were  present.  The  proceeding  in 
this  case  (the  execution  of  a  bond)  not  being 
a  judicial  proceeding,  within  its  ordinary  ju- 
risdiction, must  be  shown  affirmatively  to 
be  strictly  within  the  provisions  of  the 
statute  within  which  the  proceeding  w^as 
had." 

The  principles  thus  declared  in  the  Din- 
widdie  case  would  seem  to  be  conclusive  of 
the  case  before  us.  But  as  it  was  urged  by 
the  able  counsel  for  the  appellees  here  that 
the  question  arose  only  incidentally  in  the 
Dinwiddie  case,  and  that  the  attention  of  the 
court  in  that  case  was  directed  mainly  to 
the  great  question  of  the  constitutionality  of 
the  act,  we  have  gladly  permitted  them  to 
argue  this  point,  as  if  no  decision  had  ever 
been  made  by  this  court  in  respect  to  it. 
And  with  an  anxious  desire  to  correct  our 
judgment  (if  wrong)  on  this  point,  we  have 
carefully  considered  their  argument  and  the 
authorities  upon  which  it  was  based,  as  well 
as  all  others  at  our  command,  and  our  con- 
clusion is,  that  both  upon  principle  and  au- 
thority the  doctrines  declared  in  the  Din- 
widdie case  on  this  point  are  sound  and 
true,  and  established  by  the  decisions  of  the 
supreme  court  of  the  United  States,  as  well 
as  by  the  well  considered  decisions  of  the 
state  courts. 

It  was  argued  by  the  learned  counsel  for 
the  apellee  that  the  case  of  Ballard  &  als. 
v.  Thomas  &  Amman,  19  Gratt.  14,  was  in  op- 
position to  the  opinion  of  the  court  in  the 
"Dinwiddie  case;"  and   that  to  affirm 

877  the  *Dinwiddie  case  would  be  to  over- 
rule the  former  case.    These  cases  are 

perfectly  consistent,  and  can  well  stand  to- 
gether. In  the  Dinwiddie  case,  the  court 
distinguished  that  case  from  that  of  Bal- 
lard &  als.  v.  Thomas  &  Amman.  The  dis- 
tinction is  plain.  In  the  Dinwiddie  case,  and  in 
this  case,  the  action  of  the  county  court  was 
purely  ministerial  and  not  judicial.  In  the  case 
of  Ballard  &  als.  v.  Thomas  &  Amman,  the 
action  of  the  court  was  judicial.  Judge  Joynes 
recognizes  this  distinction,  and  founds  his 


opinion  upon  the  ground  that  laying  the 
county  levy  was  a  judicial  act.  He  said  (page 
22):  For  while  in  the  assessment  of  the 
tax  the  county  court  exercised  power  which 
does  not  come  within  the  ordinary  scope  of 
judicial  power,  yet  in  the  adjudication  of  the 
debts  chargeable  upon  the  county,  on  which 
rests  the  right  of  the  creditor  to  proceed 
against  the  sheriff  and  his  securities,  the 
court  exercises  a  power  which  is  purely  ju- 
dicial in  its  nature,  though  it  is  not  exercised 
in  the  usual  form  of  judicial  proceedings.  The 
action  of  the  court,  in  the  exercise  of  such  a 
power,  cannot  be  questioned  in  a  collateral 
proceeding." 

In  Harvey  v.  Tyler,  2  Wall.  U.  S.  R.  328, 
342,  the  supreme  court  of  the  United  States 
uses  the  following  language:  "The  jurisdic- 
tion which  is  now  exercised  by  the  common 
law  courts  in  this  country  is,  in  a  very  large 
proportion,  dependent  upon  special  statutes 
conferrinj  it.  *****  In  all  cases 
where  the  new  powers  thus  conferred  are  to 
be  brought  into  action  in  the  usual  form  of 
common  law  and  chancery  proceedings,  wc 
apprehend  there  can  be  little  doubt  that  the 
same  presumptions  as  to  the  jurisdiction  of 
the  court  and  the  conclusiveness  of  its  ac- 
tion will  be  made  as  in  cases  falling  more 
strictly    within    the    usual    powers    of    the 

court.  On  the  other  hand,  powers  may 
878    *be  conferred  on  the  court  and  duties 

required  of  it,  to  be  exercised  in  a  special 
and  often  summary  manner,  in  which  the  or- 
der or  judgment  of  the  court  can  only  be  sup- 
ported by  a  record  which  shows  that  it  had 
jurisdiction  of  the  case." 


In  the  case  of  Galpin  v.  Page,  18  Wall.  U. 
S.  R.  350,  370,  Mr.  Justice  Field,  in  an  able 
and  exhaustive  opinion  in  which  he  reviews 
many  authorities,  says,  in  noticing  the  ar- 
gument of  counsel  in  that  case:  "This  rea- 
soning would  abolish  the  distinction  in  the 
presumptions  of  law  when  applied  to  the 
proceedings  of  a  court  of  general  jurisdic- 
tion acting  within  the  scope  of  its  general 
powers,  and  when  applied  to  its  proceedings 
had  under  special  statutory  authority.  And, 
indeed,  it  is  contended  that  there  is  no  sub- 
stantial ground  for  any  distinction  in  such 
cases.  The  distinction,  nevertheless,  has 
long  been  made  by  courts  of  the  highest 
character  both  in  this  country  and  in  Eng- 
land and  we  had  supposed  its  existence  was 
not  open  to  discussion."  "However  high 
the  authority  to  whom  a  special  statutory 
power  is  delegated,"  says  Mr.  Justice  Cole- 
ridge, of  the  Queen's  Bench,  "we  must  take 
care  that  in  the  exercise  of  it  the  facts  giving 
jurisdiction  plainly  appear  and  that  the  terms 
of  the  statute  are  complied  with." 

In  Morse  v.  Presly,  5  Foster  R.  299,  referred 
to  by  Mr.  Justice  Field,  the  eupreme  court, 
of  New  Hampshire  said:  "A  court  of  gen- 
eral jurisdiction  may  have  special  and  sum- 
mary powers  wholly  derived  from  statutes, 
not  exercised  according  to  the  course  of  the 
common  law,  and  which  do  not  belong  to  it 
as  a  court  of  general  jurisdiction.  In  such 
cases  its  decisions  must  be  regarded  and 
treated  like  thos^.Qf^c^o^^.^^,  limited  and 
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special  jurisdiction.  The  jurisdiction  in  such 
cases,  both  as  to  the  subject  matter  of 

879  the  judgment  ^and  as  to  the  persons 
to  be  affected  by  it,  must  appear  by 

the  record;  and  everything  will  be  pre- 
sumed to  be  without  the  jurisdiction  which 
does  not  distinctly  appear  to  be  within  it." 

In  commenting  upon  the  case.  Mr.  Jus- 
tice Field,  in  Galpin  v.  Page  (supra),  p.  371, 
says:  "The  qualification  here  made,  that  the 
special  powers  conferred  are  not  exercised 
qcrordinsT  to  the  course  of  the  common  law, 
is  important.  When  the  special  powers  con- 
ferred are  brought  into  action  according  to 
tne  course  of  tuat  law — that  is,  in  the  usual 
form  of  common  law  and  chancery  proceed- 
ings—  ♦  ♦  *  the  same  presumption  of  ju- 
risdiction will  usually  attend  the  judgment 
of  the  court  as  in  cases  falling  within  its 
general  powers.  But  where  the  special  pow- 
ers conferred  are  exercised  in  a  special 
manner,  not  according  to  the  course  of  the 
common  law,  or  where  the  general  powers 
of  the  court  are  exercised  over  a  class  not 
within  its  ordinary  jurisdiction,  upon  the 
performance  of  prescribed  conditions,  no  such 
presumption  of  jurisdiction  will  attend  the 
judgments  of  the  court.  The  facts  essential 
to  the  exercise  of  the  special  jurisdiction 
mast  appear  in  such  cases  upon  the  record." 

From  these  cases,  and  the  principles  therein 
declared,  may  be  extracted  the  following 
general  legal  propositions  of  universal  ap- 
plication: 

1.  Where  a  court  of  general  jurisdiction 
acts  within  the  scope  of  its  general  powers, 
its  judgments  will  be  presumed  to  be  in  ac- 
cordance with  its  jurisdiction,  and  cannot 
be  collaterally  impeached. 

2.  So  also  when  a  court  of  general  juris- 
diction has  conferred  upon  it  special  pow- 
ers by  special  statute,  and  such  special  powers 
are  exercised  judicially,  that  is,  according  to 

the  course  of  the  common  law  and  pro- 

880  ceedings  ♦in  chancery,  such  judgment 
cannot  be  impeached  collaterally. 

3.  But  where  a  court  of  general  jurisdic- 
tion has  conferred  upon  it  special  and  sum- 
mary powers,  wholly  derived  from  statutes, 
and  which  do  not  belong  to  it  as  a  court  of 
general  jurisdiction,  and  when  such  powers 
are  not  exercised  according  to  the  course  of 
the  common  law,  its  action  being  ministerial 
only  and  not  judicial,  in  such  case  its  deci- 
sion must  be  regarded  and  treated  like  those 
of  courts  of  limited  and  special  jurisdiction, 
and  no  such  presumption  of  jurisdiction  will 
attend  the  'judsrment  of  the  court.  But  in 
such  cases  the  Jfacts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  upon 
the  face  of  the  record. 

Applying  these  principles  to  the  case  be- 
fore us,  it  is  plain  that  the  judgment  of  the 
circuit  court  must  be  reversed.  While  it  is 
true  that  the  county  courts,  which  were 
clothed  by  the  act  of  May  1862,  with  the 
power  to  purchase  and  distribute  salt,  were 
courts  of  general  jurisdiction,  yet  such  power 
did  not  belong  to  it  as  a  court  of  general  ju- 
risdiction, but  was  a  special  summary  power 
conferred  by  statute.  It  was  a  power  purely 
ministerial,  and  was  not  exercised  judicially 
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according  to  the  course  of  the  common  law. 
The  conditions  prescribed  for  the  exercise  of 
this  special  power,  outside  of  the  scope  of  its 
ordinary  powers,  were  either  that  all  the  jus- 
tices should  be  summoned  or  that  a  majority 
should  be  present.  These  were  the  essential 
and  prerequisite  facts  necessary  to  confer 
this  extraordinary  and  special  power;  and 
these  facts  must  appear  upon  the  record  to 
give  validity  to  the  judgment.  In  such  a 
case  no  presumption  of  jurisdiction  will  at- 
tend the  action  of  the  court. 
881  ^Certainly  the  power  to  purchase 
salt  and  bind  the  people  of  the  several 
counties  for  its  payment  was  not  judicial 
power,  to  be  exercised  according  to  the 
course  of  the  common  law.  It  was  a  special 
and  extraordinary  power,  to  be  exercised 
ministerially,  and  not  judicially. 

It  was  natural  and  proper  in  the  highest 
degree  that  the  legislature  should  throw 
around  the  exercise  of  this  extraordinary 
power,  by  which  the  county  courts  could 
bind  the  people  of  the  several  counties  of 
this  commonwealth  to  the  payment  of  mil- 
lions of  dollars,  all  the  checks  and  restraints 
possible  to  secure  its  judicious  exercise. 

It  was  not  intended  that  so  large  a  power 
should  be  exercised  by  the  ordinary  county 
court,  composed  of  but  three  justices  of  the 
peace;  but,  in  order  that  a  matter  of  such 
importance  to  the  public  should  be  properly 
considered,  the  statute  provided  that  all 
the  justices  should  be  summoned  or  that  a 
majority  should  be  present.  In  a  matter 
like  this,  purely  ministerial,  and  in  which  all 
the  people  of  the  counties  were  interested, 
the  justices  of  the  peace  were  in  a  certain 
sense  the  representatives  of  the  people,  and, 
as  such,  were  to  judge  both  of  the  necessity 
of  appropriating  the  people's  money  and  the 
extent  of  such  appropriation. 

To  give  validity  to  such  action  of  the 
county  court,  the  condition  prescribed  by 
the  statute  must  be  complied  with,  and  it 
must  so  appear  upon  the  record.  The  facts 
essential  to  give  the  c6urt  jurisdiction  must 
appear  affirmatively,  and  no  presumption  of 
jurisdiction  will  attend  the  judgment. 

Inasmuch,  therefore,  as  it  does  not  appear 
upon  the  record  in  this  case  that  when  the 
contract  was  made  by  the  county  court 
of  Pulaski  with  Stuart,  Buchanan 
888  *&  Co.,  for  the  purchase  of  salt,  the 
justices  of  the  peace  had  been  sum- 
moned, or  that  a  majority  were  present.  I 
am  of  opinion,  for  the  reasons  above  stated, 
that  the  judgment  of  the  circuit  court  is 
erroneous  and  must  be  reversed. 

The  other  iiiHo-*»<?  concurred  in  the  opin- 
ion of  Christian,  J.        '' 

Judgment  reversed. 


S8 


♦Nowlin  V.  Burwell. 

July    Term,    1877,    Wythcville. 
Absent,   Anderson,   J. 


.  At  the  August  term  1874  of  the  county  court  of  P, 
N  presented  a  plat  and  certificate  of  land  ajM^rw^d 
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in  the  name  of  L»  and  sold  in  her  name  in  1860  by 
the  sheriff  of  the  county  for  the  non-payment  of 
taxes  due  thereon,  and  purchased  by  N's  assignor. 
B,  claimant  of  the  legal  title  to  the  land,  opposed 
the  recording  of  the  plat  and  certificate,  and  proved 
he  had  paid  to  the  clerk  the  taxes,  &c,  but  he  of- 
fered no  evidence  of  his  title.  The  court  admitted 
the  plat  and  certificate,  and  B  appealed  to  the  cir- 
cuit court;  and  that  court  reversed  the  order  of  the 
county  court,  on  the  ground  that  the  county  court 
should  have  admitted  evidence  of  B's  title.  On  the 
second  trial  in  the  county  court  B  traced  back  his 
title  to  a  deed  from  T,  as  attorney  in  fact  of  L,  to 
S;  but  the  power  of  attorney  was  not  produced  or 
proven.  The  county  court  sustained  the  claim  of  B, 
and  rescinded  its  order,  admitting  the  plat  and  cer- 
tificate to  record;  and  upon  appeal  by  N  to  the 
circuit  court  the  last  order  of  the  county  court  was 
affirmed. — Held  : 

1.  Order  of  Coitrt. — The  first  order  of  the 
county  court  admitting  the  plat  and  certificate  to 
record  was  proper. 

2.  Bvlfieiice — IteTersal. — It  not  appearing 
that  B  offered  any  evidence  of  his  title  to  the 
land,  it  was  error  in  the  circuit  court  to  reverse 
the  order  of  the  county  court,  and  send  the  cause 
back  to  let  B  introduce  such  evidence. 

8.   Title  t*  Ijamd — Error. — B  not  producing  or 
proving    the    power    of    attorney    under    which    T 
professed  to  act,  he  failed  to  establish  his  title  to 
the    land;    and   th^   second   order   of   the   county 
court  and  the  order  of  the  circuit  court  affirming 
it    were    erroneous. 
4.   Statute — Comstmctlon. — The   act,   Code   of 
1873,  ch.  38,  I  18  and  19,  in  relation  to  the  sale 
of  land  for  taxes,  is  only  intended  to  furnish  evi- 
dence of  the   identity   of  the   land   sold,   not 
884  o"^y  ^^^  ^^^  information  of  *the  former  owner, 

and   all    others   interested,    but    for   the   guid- 


Burwell  excepted  to  this  opinion  and 
judgment  of  the  court.  The  only  evidence 
referred  to  in  the  bill  of  exceptions  is  the 
plat  and  certificate,  and  proof, that  he  had 
tendered  to  Nowlin  the  amount  paid  by 
Ashworth  with  ten  per  cent,  interest  thereon, 
and  that  he  requested  Nowlin  to  state  if  he 
had  incurred  any  other  or  additional  expense, 
or  had  paid  taxes  on  said  land;  which  ques- 
tion Nowlin  declined  to  answer;  and 
885  *that  he  had  therupon  paid  the  money 
to  the  clerk.  But  it  does  not  appear 
that  there  was  any  evidence  as  to  Burwell's 
title  to  the  land  offered  to  be  introduced. 

Burwell  obtained  an  appeal  to  the  circuit 
court  of  the  county;  and  the  case  same  on 
to  be  heard  on  the  6th  of  April  1875,  when 
the  court  was  of  opinion  that  there  was  er- 
ror in  the  judgment  in  this,  that  evidence 
should  have  been  admitted  by  the  county 
court  to  show  that  Burwell  was  the  former 
owner  of  the  land  in  question,  or  an  heir  or 
assignee  of  such  owner.  The  judgment  was 
therefore  reversed,  and  the  cause  sent  back- 
to  the  county  court  for  further  proceeding? 
to  be  had  therein,  with  instructions,  that  if 
on  the  hearing  of  the  cause,  the  appellant  is 
shown  to  be  the  former  owner  of  the  land 
in  question,  or  an  heir  or  assignee  of  the 
owner,  to  set  aside  the  order  made  at  the 
August  term  of  said  court  1874,  and  allow 
appellant's  claim. 

On  the  1st  of  October  1875  the  case  came 
on  again  to  be  heard  in  the  county  court, 
when  the  court  held  that  Burwell  was  the 
owner  of  the  land  in  question,  and  that  he 
had  tendered  to  the  plaintiff  payment  of 
the  amount  of  taxes,  &c.,  which  the  plaintiff 
refused  to  receive,  and  that  he  had  there- 


purchaser  offers  the  plat  and  certiticate  for  recor- 
dation, the  sole  duty  of  the  court  is  to  consider 
whether  the  plat  and  certificate,  or  the  report  of 
the  surveyor,  as  the  case  may  be,  is  in  conformity 
to  the  requirements  of  the  law  in  respect  to  the 
description  and  identity  of  the  land.  It  is  no 
concern  of  the  court  whether  the  purchaser  has 
acquired  a  title,  or  whether  the  owner  has  prop- 
erly exercised  his  right  of  redemption.  The  pro- 
ceeding is  ex  parte  in  its  character,  and  does  not 
in    the   least   affect    the    rights   of   third    persons. 

At  the  August  term  1874  of  the  county 
court  of  Patrick  county,  Spencer  F.  Nowlin, 
assignee  of  G.  H.  Ashworth,  presented  to 
the  court  a  plat  and  certificate  of  a  tract  of 
three  hundred  and  seventy-two  acres  of 
land,  lying  on  Russell's  creek  in  said  county, 
assessed  in  the  name  of  Lucinda  Barker,  and 
sold  in  her  name  on  the  20th  of  September 
1860,  by  Rufus  Turner,  sheriff  of  said  county, 
for  the  non-payment  of  taxes  due  thereon,  and 
purchased  by  the  said  G.  H.  Ashworth  at  said 
sale.  And  thereupon  William  A.  Burwell,  a 
claimant  of  the  legal  title  to  said  land,  ap- 
peared and  opposed  the  motion  to  record 
said  plat  and  certificate.  But  the  court  upon 
hearing  the  evidence,  and  on  examination  of 
the  plat  and  certificate,  was  of  opinion  that 
the  said  plat  and  certificate  were  correctly 
made  according  to  law,  and  ordered  that  the 
same  should  be  recorded. 


ance  of  the  clerk  in  making  the  deed.     When  the    upon  paid  it  to  the  clerk;  and  the  motion  of 

the  plaintiff  was  overruled;  and  the  pre- 
vious order  of  the  court  admitting  the  plat 
and  certificate  to  record,  was  rescinded. 

Upon  the  trial  of  this  motion  Nowlin  took 
two  exceptions  to  the  opinion  of  the  court 
overruling  his  objection  to  the  admission  of 
evidence.  It  appears  that  Burwell,  to  prove 
that  he  was  the  assignee  of  the  owner,  of 
the  land,  offered  in  evidence  a  deed  bearing 
date  June  20th,  1849,  from  Thomas  H. 
Bayles,  as  attorney  in  fact  for  Lucinda  A. 
Barker,  to  David  W.  Smyth,  conveying  the 
land  in  question  to  said  Smyth. 
888  *And  he  deduced  the  title  by  regular 
conveyances  from  Smyth  to  himself; 
but  the  power  of  attorney  under  which 
Bayles  purported  to  act  was  not  produced, 
nor  was  there  evidence  in  relation  to  it. 

Upon  the  application  of  Nowlin  the  judge 
of  the  circuit  court  awarded  a  supersedeas  to 
this  judgment;  but  when  the  case  came  on 
to  be  heard  on  the  4th  of  April  1876,  the 
judgment  of  the  county  court  was  affirmed. 
-A.nd  thereupon  Nowlin  applied  to  this  court 
for  a  supersedeas;  which  was  awarded 


A.  M.  Lyhrook,  for  the  appellant. 
/.  £.  Penn,  for  the  appellee. 

Staples,  J.,  delivered  the   opinion  of  the 
court. 
The  court  is  c^gfpuynion,  that  the  order  of 
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the  county  court  entered  at  the  August 
term,  1874,  directing  the  plat  and  certificate 
of  survey  presented  by  the  appellant  Spen- 
cer F.  Nowlin,  to  be  recorded,  is  plainly 
right.  The  bill  of  exceptions  show  that  the 
appellee  William  A.  Burwell  was  the  claim- 
ant of  the  legal  title  to  the  tract  of  three  hun- 
dred and  seventy-two  acres — the  subject  of 
controversy — but  it  does  not  show  that  he  was 
the  owner  of  said  land,  or  that  he  was  the 
heir  or  assignee  of  such  owner,  or  that  he  had 
a  right  to  charge  such  land  with  the  payment 
of  a  debt.  The  judgment  of  the  circuit  court 
reversing  the  said  order  of  the  county  court, 
was  based  upon  the  ground  that  evidence 
should  have  been  admitted  by  the  latter  court 
to  show  that  the  said  William  A.  Burwell  was 
the  owner  of  the  land  in  question,  or  an 
.heir  or  assignee  of  such  owner. 

The  bill  of  exceptions  does  not  show 

887  that  the  said  *Burwell  offered  any  such 
evidence.    It  does  not  appear  that  the 

county  court  refused  to  hear  it.  No  com- 
plaint was  made  of  such  alleged  refusal. 
The  petition  for  an  appeal  or  writ  of  error 
proceeded  solely  upon  the  assumption  that 
no  deed  having  been  made  to  the  purchaser 
within  two  years  from  the  date  of  sale,  the 
said  Brrvvell,  as  the  mere  claimant  of  the 
legal  title,  had  the  right  to  redeem  the  land 
by  paying  the  taxes  in  arrear  and  legal 
charges  thereon;  that  he  had  made  a  proper 
tender,  which  being  refused,  he  had  there- 
upon paid  to  the  clerk  a  sufficient  amount  to 
effect  a  redemption;  and  that  the  court 
erred  in  permitting  the  recordation  of  the 
plat  and  certificate  after  proof  of  these  facts. 
This  is  the  only  error  complained  of,  and 
the  only  one  that  could  arise  on  the  bill  of 
exceptions.  It  is  apparent  therefore  that  the 
circuit  court  reversed  the  judgment  of  tbe 
county  court,  which  was  plainly  right  in  the 
case  as  presented  to  that  court,  upon 
grounds  of  error  which  were  not  assigned 
as  such,  and  which  were  not  presented  in 
any  form  by  the  record. 

The  court  is  further  of  opinion,  that  the 
judgment  of  the  county  court  entered  at  the 
October  term.  1875,  rescinding  the  nrevious 
order  admitting  said  plat  and  certificate  to 
record,  is  erroneous.  The  circuit  court  in 
its  judgment  of  reversal  just  alluded  to,  had 
remanded  the  cause,  with  instructions,  "that 
if  on  the  hearing  of  the  same,  the  appellee 
Burwell  is  shown  to  be  the  former  owner 
of  the  land,  or  his  heirs  or  assignee,  the 
county  court  should  set  aside  the  order 
made  at  the  August  term,  1874,  and  allow  ap- 
pellant's claim.  When  the  cause  came  on  to 
be  tried  in  the  county  court  at  the  October 
term,  1875,  the  appellant,  Burwell,  produced  in 
evidence  regular  deeds  of  conveyance  by  which 
he  connected  himself  with  one  Thomas 

888  H.  *Bayles.  Bayles  had  conveyed  the 
land  professionally  as  agent  and  at- 
torney in  fact  of  Lucinda  A.  Barker,  in 
whose  name  the  land  was  assessed  and  sold 
as  delinquent.  But  no  deed  or  power  of  at- 
torney was  produced  establishing  such 
agency;  nor  is  it  pretended  that  any  evi- 
dence was  adduced  showing  that  Bayles  had 
the  shadow  of  claim  or  interest  in  the  land. 


or  authority  to  sell  and  convey  it.  And  yet 
the  county  court  admitted  said  deeds  as 
proof  of  title  in  Burwell,  and  rescinded  its 
previous  order  for  the  recordation  of  the 
plat  and  certificate;  and  upon  appeal  this 
judgment  was  affirmed  by  the  circuit  court. 
And  thus  it  is  upon  a  proceeding  of  the 
most  summary  character,,  in  the  absence  of 
an  essential  hnk  in  his  chain  of  title,  Bur- 
well is  adjudged  to  be  the  owner  of  the 
land,  his  right  to  redeem,  and  the  validity  of 
his  redemption  adjudicated,  and  Nowlin's 
title  or  claim  under  his  purchase  declared 
to  be  worthless.  Such  certainty,  is  the  effect 
of  these  judgments,  for  it  is  manifest  that 
without  the  recordation  of  the  plat  and  cer- 
tificate of  survey,  the  clerk  can  make  no 
proper  deed  to  the  purchaser. 

The  court  is  further  of  opinion  that  said 
judgments  of  the  county  and  circuit  courts 
are  erroneous  upon  another  ground.  The 
18th  and  19th  sections  of  chapter  38,  Code 
of  1873,  provide  that  the  purchaser  of  a  tract 
of  land  in  any  county,  sold  for  taxes  and 
not  redeemed  within  two  years,  shall  have 
the  quantity  surveyed  and  laid  off  at  his  ex- 
pense by  the  surveyor  of  the  county.  The 
said  survey  to  commence  on  either  of  the 
lines  of  the  tract  or  lot  at  the  option  of  the 
purchaser,  so  as  not  to  include  the  improve- 
ments on  the  same,  if  it  can  be  avoided,  and 
to  be  in  one  body,  the  length  whereof  shall 
not  be  more  than  double  the  breadth,  where 
that  is  practicable.  When  the  entire  tract 
is  sold,  the  purchaser  shall  have  a  re- 
889  port  made  *by  the  surveyor,  showing 
the  metes  and  bounds  of  the  tract,  the 
names  of  the  adjoining  owners,  and  giving 
such  further  description  of  the  land  sold  as 
will  identify  the  same.  In  either  case,  if  the 
court  finds  the  plat  and  certificate,  or  re- 
port, in  conformity  with  the  requirements 
of  the  section,  it  shall  have  the  same  re- 
corded. Under  the  20th  section,  the  clerk, 
in  making  the  deed  to  the  purchaser,  is  re- 
quired to  refer  to  the  plat  and  certificate,  if 
it  be  of  a  part  of  the  tract,  or  to  the  sur- 
veyor's report,  if  it  be  of  an  entire  tract. 

It  is  obvious,  from  the  most  cursory  ex- 
amination of  these  provisions,  the  sole  de- 
sign of  the  enactment  is  to  furnish  record 
evidence  of  the  identity  of  the  land  sold — 
not  only  for  the  information  of  the  former 
o'.vrer  and  all  others  interested,  but  for  the- 
guidance  of  the  clerk  in  making  the  deed. 
It  could  never  have  been  intended,  in  a 
proceeding  of  a  character  so  summary,  to  ad- 
judicate all  the  questions  arising  upon  de- 
linquent land  sales.  These  questions,  as  our 
reports  fully  attest,  are  of  the  most  com- 
plicated nature — questions  as  to  the  regu- 
Inrity  of  the  proceedings  under  which  the 
sale  is  made,  and  of  the  sale  itself,  whether 
the  taxes  are  due,  whether  the  land  is  de- 
iirquent,  whether  the  person  claiming  the  right 
to  ledeem  is  authorized  so  fo  do,  whc*^'ier  he 
has  tended  the  proper  amount — ^and  numer- 
ous others  constantly  arising  in  this  class  of 
cases.  If,  when  the  purchaser  offers  the  plat 
iind  cettificate  for  recordation,  the  former 
owner  may  appear  and  object  upon  one 
ground  affecting  the  right,  it  is  obvious  he 
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may  do  so  upon  any  other  ground  which 
would  show  the  purchaser  has  no  title, 
either  for  defects  and  irregularities  in  the 
sale,  or  because  the  owner  has  exercised 
his  right  of  redemption. 

It  is  not  the  province  of  the  county 
890  court  to  inquire  *into  these  matters. 
Its  sole  duty  is  to  consider  whether  the 
plat  and  certificate,  or  the  report  of  the  sur- 
veyor, as  the  case  may  be,  is  in  conformity 
tg>  the  requirements  of  the  law  in  respect  to 
the  description  and  identity  of  the  land.  It 
is  no  concern  of  the  court  whether  the  sale 
is  reg^ular,  whether  the  purchaser  has  ac- 
quired a  title,  or  whether  the  owner  has  prop- 
erly exercised  his  right  of  redemption.  The 
proceeding  is  ex  parte  in  its  character,  and 
does  not  in  the  least  affect  the  rights  of  third 
persons.  The  owner  of  the  land,  or  the  per- 
son entitled  to  redeem,  cannot  be  prejudiced 
by  the  recordation  of  the  plat  and  certificate, 
or  any  judgment  of  the  court  thereon.  As 
to  him,  the  proceeding  is  res  inter  alios  acta. 
The  court  therefore  erred  in  permitting  the 
appellee  Burwell  to  be  heard  in  opposition  to 
the  motion  to  record  the  plat  and  certificate, 
upon  the  grounds  mentioned. 

The  judgment  of  the  circuit  court  and  of 
the  county  court,  except  the  judgment  of 
the  August  term  1874,  are  therefore  erro- 
neous and  must  be  reversed  and  annulled. 
The  judgment  or  order  of  the  county  court 
at  the  August  term  1874  is  affirmed,  but 
without  prejudice  to  the  rights  of  the  ap- 
pellee Burwell  to  assert  in  any  proper  form 
his  claim  or  title,  whatever  it  may  be,  to 
the  land  in  controversy. 

Judgment  reversed. 
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891         *Scott  and  Boyd  v.  Shelor. 

July    Term,    1877,    Wythcvillc 
Absent,   Andsrson,   J. 

1.  Mnllclons  Prosecution  —  Comstltnent 
Part*.* — ^In  an  action  for  malicious  prosecution, 
to  warrant  a  verdict  and  judgment  for  damages,  it 
must  be  proved  on  the  part  of  the  plaintiff:  First, 
that  the  prosecution  alleged  in  the  declaration  has 
been  set  on  foot  and  conducted  to  its  termination, 
and  that  it  ended  in  the  final  acquittal  and  dis- 
charge of  the  plaintiff.  Second,  that  it  was  insti- 
gated or  procured  by  the  co-operation  of  the 
defendant.  Third,  that  it  was  without  probable 
cause.     Fourth,  that  it  was  malicious. 

2.  Same— IVant  of  Probable  Cause — Bor- 
den of  Proof. — Although  the  allegation  of  want 
of  probable  cause  in  the  declaration,  in  actions  of 
this  kind  is  negative  in  its  character,  yet  it  must 
be  proved,  or  the  plaintiff  must  fail. 

8.  Same  —  Probable  Cause  —  Dellnltlon. — 
Probable  cause,  in  a  criminal  prosecution,  is  "the 
existence  of  such  facts  and  circumstances  as  would 
excite  the  belief  in  a  reasonable  mind,  acting  on  the 

■ 

'Malicious  Prosecution  —  Constituent 
Parts— ETldence  of  Probable  Cause.— Sec 
Womack  v.  Circle,  29  Gratt.  192;  Womack  v.  Circle, 
32  Gratt.  324,  and  note;  Forbes  &  Allers  v.  Hagraan, 
75  Va.  168;  Jones  v.  Finch,  84  Va.  204;  Vinal  v. 
Core,   18  W.  Va.   1;  Hale  v.  Boylen,  22  W.   Va.  234. 
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facts  within  the  knowledge  of  the  prosecutor,  that 
the  person  charged  was  guilty  of  the  crime  for 
which   he   was   prosecuted." 

4.  Same— Malice— IVant  of  Probable  Casac. 
— Both  malice  and  the  want  of  probable  cause  most 
concur  ana  be  proved.  Malice  may  be  inferred 
from  the  want  of  probable  cause,  but  the  latter 
can  never  be  inferred  from  the  plainest  malice. 

5.  Same— Wbat  Is  Malice.— In  a  legal  sense, 
any  unlawful  act  which  is  done  willfully  and  pur- 
posely, to  the  injury  of  another,  is  as  against  that 
person   malicious. 

6.  Case. — Circumstances  which  will  maintain  an 
action   for  malicious   prosecution. 

7.  Bxamlnation  of  Witnesses— Dlscretios 
of  Jud«e.— The  general  course  of  the  examina- 
tion of  witnesses  is,  and  must  of  necessity  be.  left 
to  the  discretion  of  the  trying  judge,  and  the  ex 
ercise  of  that  discretion  will  never  be  interfered 
with  by  an  appellate  court  unless  it  plainly  appears 
that  some  injustice  has  been   done. 

8.  Evidence  — Admissibility— Res  Geat«.- 
The  declarations  of  a  party  are  not  generally  ad- 
missible as  evidence  in  his  own  favor,  but  they  are 

so    admissible    whenever    they    form    a   part 

892  'of  the  res  gestae.     To  come  within  the  terms 
and   operation    of   the    rule,    the   declarations 

must  accompany  and  explain  an  act  done,  which  is 
a  fact  in  issue,  or  is  relevant  to  the  the  issue. 

9.  Malicious  Prosecution— TermlnatioB  of 
Cause.— Although  an  action  for  malicious  prosecu- 
tion cannot  be  maintained,  unless  the  plaintiff  has 
been  fully  acquitted  of  the  criminal  charge,  and  a 
nolle  prosequi  is  not  surticient;  yet  the  plaintiff  is 
not  obliged  to  prove  that  he  was  acquitted  by  tbc 
jury  promptly,  without  hesitation,  delay  or  delibera- 
tion; and  the  evidence  of  a  juror,  to  show  that  the 
deliberation  of  the  jury  was  caused  by  their  doubt 
as  to  the  guilt  or  innocence  of  the  accused,  is  in- 
admissible. 

This  was  an  action  for  malicious  prosecu- 
tion in  the  circuit  court  of  Floyd  county, 
brought  by  William  B.  Shelor  against  Mat- 
thew Scott  and  James  M.  Boyd.  There  was 
a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  one  thousand  dollars.  The  de- 
fendants thereupon  applied  to  this  court 
for  a  writ  of  error  and  supersedeas;  which 
was  awarded.  The  case  is  fully  stated  by 
Judge  Burks  in  his  opinion. 

John  B.  Penn  and  /.  N.  Liggett,  for  the 
appellants. 

Taylor  &  Phlegar,  Shelton  amdJunkin,  for 
the  appellee. 

Burks,  J  This  is  a  writ  of  error  awarded 
the  plaintiffs  m  error  to  a  judgment  of  the 
circuit  court  of  Floyd  county,  rendered 
against  them  on  behalf  of  the  defendant  in 
^^SS5  ^"  ^"  action  for  malicious  prosecution. 

There  was  a  general  demurrer  to  the  decla- 
ration, which  was  overruled,  and  the  parties 
went  to  trial  before  a  jury,  on  issue  joined  on 
the  plea  of  'not  guilty,"  which  resulted  in  a 
verdict  for  the  plaintiff  (defendant  in  error 
nere)  of  $1,000,  as  award  for  damages;  upon 
which  verdict,  and  in  accordance  therewith, 
the  judgment  aforesaid  was  rendered. 

In  the  course  of  the  trial  the  defend- 

893  ants  tendered^.*Jour(^i^ 
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to  the  rulings  of  the  court,  which  were  signed, 
sealed,  and  made  a  part  of  the  record. 

The  first  three  are  to  the  exclusion  by 
the  court  of  certain  evidence  offered  by  the 
defendants,  and  the  fourth  and  last  is  to  the 
refusal  of  the  court  to  set  aside  the  verdict  of 
the  jury  and  grant  them  a  new  trial,  on  a 
motion  based  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence. 

There  are  six  counts  in  the  declaration. 
The  last  five  substantially  allege  that  the 
defendants  maliciously  and  without  probable 
cause  procured  the  plaintiff  to  be  charged 
with  and  prosecuted  for  felony,  in  that  he  did 
feloniously  pass,  utter,  &c.,  a  false,  .forged 
and  counterfeited  United  States  treasury  note 
of  the  denomination  of  fifty  dollars,  well 
knowing  the  said  note  to  be  false,  forged  and 
counterfeited,  with  intent  to  defraud,  &c.,  set- 
ting out  the  complaint,  warrant,  arrest 
thereunder,  examination,  indictment,  trial, 
imprisonment  during  the  prosecution,  verdict 
of  acquittal  by  the  jury,  and  final  discharge 
by  the  Federal  court,  in  which  the  trial  was 
had;  and  further  alleging  that  heavy  and 
enormous  costs  had  been  incurred  by  the 
plaintiff -in  defence  of  the  prosecution,  &c. 

The  first  count  differed  from  the  other  five 
only  in  alleging  that  the  grievances  com- 
plained of  were  directly  committed  by  defend- 
ants, instead  of  being  instigated  and  procured 
by  them  as  in  the  other  counts  alleged. 

The  declaration  seems  to  have  been  care- 
fully and  skillfully  drawn,  and  I  think  the 
demurrer,  which  was  not  argued  before  this 
court  at  all,  was  properly  overruled. 

On  the  trial  before  the  jury,  the 
894  plaintiff  introduced  '*'as  a  witness  one 
John  Walsh,  a  United  States  commis- 
sioner for  the  western  district  of  Virginia, 
who  testified  that  he  issued  the  warrant  for 
the  arrest  of  the  plaintiff  on  the  sworn  com- 
plaint of  one  George  E.  Smith;  that  the 
plaintiff  was  arrested  on  that  warrant,  ex- 
amined and  recognized  by  him  to  answer 
an  indictment  in  the  United  States  court; 
and  that  he  had  retained  the  complaint  and 
sent  the  warrant,  with  a  statement  of  the 
evidence  of  the  witnesses  who  testified  on 
the  examination,  to  the  clerk  of  the  United 
States  court  at  Abingdon. 

"On  cross-examination  (of  Walsh),  the 
defendants  asked  him  who  were  the  witnesses 
before  him.  He  replied,  J.  M.  Boyd  and  Mr. 
Scott  (the  defendants).  *,  *  *  Witness 
said  He  took  Boyd's  testimony  in  writing, 
which  he  filed  in  the  papers  in  the  case. 
Defendants  then  showed  witness  a  paper 
taken  from  the  files  in  the  case,  and  asked 
him  if  that  was  the  paper  referred  to.  He 
said  it  was.  Thereupon  the  defendants' 
counsel  asked  the  witness,  *What  was  the 
conduct  of  J.  M.  Boyd  (who  was  one  of  the 
defendants)  before  him,  and  whether  he 
manifested  any  anxiety  on  the  subject  of  the 
prosecution?*"  The  plaintiff,  by  his  counsel, 
objected  to  the  answering  of  this  question  by 
this  witness.  The  court  sustained  the  objec- 
tion, and  gave  as  a  reason  for  doing  so,  "that 
it  was  not  a  proper  question  to  be  asked  by 
the  defendants  and  have  answered  on  cross- 
examination."    To  this  ruling  the  defendant's 

2 


first  bill  of  exceptions  was  tendered  and 
made  a  part  of  the  record. 

Evidently  the  court  did  not  exclude  the 
answer  to  the  question  propounded  for  the 
reason  that  it  was  incompetent  and  irrelevant 
evidence,  but  because  the  question  was,  in 
the  opinion  of  the  court,  asked  at  an  improper 
stage   of   the   examination.    The   paper, 

895  which  *had  been  shown  to  the  witness 
for  the  purpose  of  identifying  it,  had 

not  been  offered  in  evidence.  It  contained 
what  purported  to  be  the  testimony  of  the 
defendants  as  taken  down  by  the  witness  on 
the  examination  of  the  plaintiff  before  him. 
The  defendants,  after  asking  whether  the 
defendants  testified  at  the  examination,  then 
propounded  the  question  objected  to.  It 
seems  to  me  they  should  have  waited  until 
the  testimony  contained  in  the  paper  had 
been  offered  by  the  plaintiff.  The  demeanor 
of  the  defendant  Boyd,  if  a  proper  subject  of 
inquiry  at  all,  would  have  been  more  appro- 
priately inquired  into  after  it  had  been  shown 
what  his  testimony  was.  At  all  events,  as  I 
construe  the  bill  of  exceptions,  the  answer 
was  only  excluded  because  the  question  was 
out  of  time.  It  appears,  from  the  evidence 
set  out  in  the  fourth  bill  of  exceptions,  that 
the  testimony  of  the  defendant,  Boyd,  before 
the  commissioner,  as  contained  in  the  paper 
referred  to,  was,  at  some  time  during  the 
trial,  read  in  evidence  to  the  jury.  No  doubt 
if,  after  the  paper  had  been  so  offered  and 
read,  the  defendants  had  renewed  their  ques- 
tion, the  answer  would  have  been  admitted. 

The  general  course  of  examination  of 
witnesses  in  judicial  proceedings  is,  and 
must  of  necessity  be,  for  the  most  part, 
subject  to  the  discretion  of  the  presiding 
judge;  and  the  exercise  of  such  discretion 
will  never  be  controlled  or  interfered  with 
by  an  appellate  court,  unless  it  plainly  ap- 
pears that  some  injustice  has  been  done. 
Brook  V.  Wilcox,  11  Gratt.  411. 

I  do  not  think  that  any  injustice  has  been 
done  to  the  defendants  in  this  matter,  and 
no  error  has  been  committed  in  the  ruling 
complained  of. 

The  defendants'  second  bill  of  exceptions 
states  that,   on  the   trial,  the   plaintiff 

896  introduced   a   witness,   *H.   Alderman, 
who   testified    that    he    was    a    deputy 

marshal,  and  as  such  arrested  the  plaintiff. 
On  cross-examination,  the  defendants'  counsel 
asked  the  witness  the  following  question: 
"When  you  were  on  the  way  to  arrest  Shelor 
(the  plaintiff),  in  July  1873,  did  you  see  Scott 
and  Boyd  (the  defendants);  and  if  so,  did 
they  or  not  manifest  any  anxiety  for  the 
prosecution  to  be  carried  on?"  This  ques- 
tion was  objected  to  by  the  plaintiff's  coun- 
sel, and  the  court  said  that  the  witness 
might  state  the  acts  and  conduct  of  Scott 
and  Boyd,  but  not  their  declarations;  and 
to  this  refusal  of  the  court  to  permit  the 
question  to  be  answered,  except  as  qualified 
by  the  court,  the  defendants  excepted.  It  does 
not  appear  that  the  question,  as  limited  by  the 
court,  was  asked,  or  any  answer  given. 

The  declarations  of  a  party  are  not,   in 

general,  admissible  as  evidence  in  his  own 

favor;    they    are    so    admres^j^^Ji^wever, 
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when  they  are  a  part  of  what  is  called  the 
res  gestce.  In  a  late  English  treatise  of  great 
excellence,  condensing  and  illustrating  the 
rules  of  evidence  in  admirable  style,  the  au- 
thor tersely  states  the  rule  thus:  When  any 
act  done  by  any  person  is  a  fact  in  issue,  or 
is  relevant  to  the  issue,  the  following  facts 
(among  others)  are  relevant — that  is  to  say, 
all  statements  made  by  or  to  that  person 
accompanying  and  explaining  such  act.  Steph- 
ens' Digest  of  the  Law  of  Evidence,  ch.  2, 
art.  7,  and  note  5,  art.  3.  To  come  within 
the  terms  and  operation  of  the  rule,  the 
declarations  must  accompany  and  explain 
an  act  done,  which  is  a  fact  in  issue  or  is 
relevant  to  the  issue.  Manifestly  the  sole 
object  of  the  question  propounded  to  the 
witness  was  to  draw  from  him  a  narrative 
statement  given  by  the  defendants  of  some- 
thing which  had  previously  taken  place,  or 
some  expression  or  indication  of  the  pres- 
ent feeling  or  purpose  of  the  defend- 

897  ants  ^unconnected  with  any  act  then 
done  which  was  a  fact  in  issue  or  rele- 
vant to  the  issue.  Hence,  as  soon  as  the 
declarations  were  excluded,  all  inquiry  into 
the  acts  and  conduct  of  tne  parties,  allowed 
by  the  court,  as  tending,  in  its  opinion,  I 
suppose,  to  show  their  then  disposition 
touching  the  prosecution,  was  dropped.  I 
think  the  declarations  were  properly  ex- 
cluded; and  if  the  court  had  gone  further, 
and  absolutely  refused  to  allow  answer  to 
the  question,  even  to  a  limited  extent,  I 
am  not  prepared  to  say  it  would  have  been 
error.  The  prosecution  had  commenced.  The 
warrant  was  in  the  hands  of  the  officer  for 
service,  beyond  the  control  of  the  parties,  and 
no  act  or  declarations  of  theirs  would  then  be 
admissible,  as  it  seems  to  me,  when  offered  as 
evidence  by  themselves,  to  prove  that  the 
prosecution  then  in  progress  had  not  been 
set  on  foot  maliciously  and  without  prob- 
able cause.  As  to  res  gest(B,  see  further  1 
Greenleaf's  Ev.,  §  108,  110;  Haynes  v.  Com- 
monwealth,  {Virginia  Law  Journal,  June  No., 
1877),  to  be  reported  in  28  Gratt. 

In  the  further  progress  of  the  trial,  a  wit- 
ness, Jackson  Huff,  one  of  the  jury  that 
tried  the  plaintiff  on  the  indictment,  after 
testifying,  without  objection,  it  would 
seem,  that  the  jury  had  deliberated  from  one 
to  two  hours  on  the  question  of  the  guilt  or 
innocence  of  the  plaintiff,  was  thereupon  asked 
by  the  counsel  of  the  defendants,  "if,  in  con- 
sidering their  verdict,  the  jury,  or  he  as  a 
juror,  took  into  consideration  the  rule  of  law 
that  the  prisoner  was  entitled  to  the  benefit  of 
a  reasonable  doubt,  and  if  they  were  induced 
by  said  rule  of  law  to  render  a  verdict  of  not 
guilty?"  The  answer  to  the  question,  on  ob- 
jection by  plaintiff's  counsel,  was  excluded; 
and  the  exclusion  was  the  ground  of  the 
defendants'  third  bill  of  exceptions. 

898  *In   Smith  v.   McDonald,  Lord  Ken- 
VON   is    represented   as   saying,   that   if 

the  evidence  on  the  indictment  was  such  as 
to  make  the  jury  pause,  he  would  hold  it 
probable  cause;  but  this,  of  course,  must  be 
understood  of  their  doubting  on  the  evi- 
dence, where  it  is  legal,  and  has  no  reference 
to  the  case  where  the  evidence  is  afterwards 


shown  to  be  corrupt,  l  Amer.  Lead.  Cases, 
217;  3  Esp.  R.  7. 

In  1  Hilliard  in  Torts,  ch.  16,  §  28,  it  is 
said:  "It  has  been  held  that  if  the  jury  in 
the  former  trial  entertained  sufficient  doubts 
upon  the  evidence  to  induce  them  to  pause 
before  rendering  a  verdict  of  acquittal,  this 
is  sufficient  evidence  of  probable  cause. 
{Smith  v.  McDonald,  supra,  and  other  cases 
cited.)  The  principle,  however,"  continues 
the  author,  "is  usually  stated  with  great 
qualification.  And  in  late  cases  it  has  been 
distinctly  decided  that  the  opinion  of  the 
jury  on  the  former  trial  is  not  material;  and 
that,  although  an  action  cannot  be  main- 
tained unless  the  plaintiff  has  been  fully 
acquitted,  and  a  nolle  prosequi  is  not  suffi- 
cient, the  plaintiff  is  -not  bound  to  prove  that 
he  was  acquited  by  the  jury  promptly,  with 
out  hesitation,  delay  or  deliberation."  Sec 
cases  cited  by  the  author. 

If  the  deliberation  of  the  jury  on  the  for- 
mer trial  is  evidence  at  all  of  probable 
cause  (which  seems  very  doubtful  from 
these  authorities),  and  that  fact  may  be 
proved,  I  should  be  unwilling  to  extend  the 
rule  so  far  as  to  allow  enquiry  to  'be  made 
of  the  jury,  or  any  of  their  number,  as  to 
whether  such  deliberation  was  the  result  of 
doubt  as  to  the  guilt  or  innocence  of  the  ac- 
cused. Such  evidence,  at  best,  would  be  most 
unsatisfactory,  and  should  not  be  allowed  to 
influence  the  minds  of  any  jury  in  determining 
the  question  of  probable  cause.  The 
899  chief,  if  not  the  only  object  of  ♦intro- 
ducing the  verdict  on  the  former  trial,  is 
to  show  that  the  prosecution  is  ended;  and  if 
the  verdict  of  acquittal  is  evidence  at  all  ot 
the  want  of  probable  cause,  it  must  be  very 
slight  and  inconsiderable.  I  do  not  think 
any  error  was  committed  by  the  circuit 
court  in  refusing  to  allow  an  answer  to  be 
given  to  the  question  put  to  the  witness. 

This  brings  me  to  the  fourth  and*  last  bill 
of  exceptions  taken  by  the  defendants  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict of  the  jury  and  grant  them  a  new  trial  on 
their  motion,  based  on  the  ground  that  the 
verdict  was   against  the  law  and  the  evidence. 

To  have  warranted  the  verdict  of  the  jury, 
which  was  jointly  against  the  defendants,  it 
must  have  been  proved  on  the  part  of  the 
plaintiff — 

First.  That  the  prosecution  alleged  in  the 
declaration  had  been  set  on  foot  and  coijducted 
to  its  termination,  and  that  it  ended  in  the 
final  acquittal  and  discharge  of  the  plaintiff. 

Second.  That  it  was  instigated  and  pro- 
cured by  the  co-operation  of  the  defendants. 

Third.    That  it  was  without  probable  cause. 

Fourth.    That  it  was  malicious. 

Upon  an  examination  of  the  bill  of  excep- 
tions, it  is  quite  plain  that  the  judge,  for 
the  most  part,  certifies  the  evidence  given  on 
the  trial,  not  the  facts  proved  by  the  evidence. 
The  bill,  it  is  true,  purports  to  certify  what 
was  "proven"  in  detail,  and  concludes  >rith 
the  statement,  "these  being  all  the  facts 
proven,"  &c.;  but  a  careful  scrutiny  of  the 
whole  bill  shows  that  in  many  particulars 
what  is  certified  as  "proven"  is  merely  what 
the  witnesses  said.  Moreover,  it  distinctly 
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appears  that  the  evidence  was  more  or  less 

conflicting  on  material  points.   For  example, 

after  two  witnesses  had  testified  as  to 

900  statements    made    by    the    ^defendant 
Scott,  it  is  certified  that  "Scott,  when 

he  testified,  denied  the  allegations  of  both 
of  these  witnesses." 

Considering  and  treating  the  bill,  there- 
fore, as  containing  a  certificate  of  the  evi- 
dence given,  rather  than  of  the  facts 
proved,  this  court  will  not  reverse  the  judg- 
ment of  the  court  below,  unless,  after  reject- 
ing all  the  parol  evidence  of  the  defendants 
and  giving  full  faith  and  credit  to  that  of  the 
plaintiff,  the  decision  of  the  court  below  still 
appears  to  be  wrong.  Read's  case,  22  Gratt. 
924,  928,  929,  and  cases  there  cited. 

Applying  this  rule,  rejecting  all  the  parol 
evidence  of  the  defendants,  and  giving  full 
faith  and  credit  to  the  evidence  of  the  plain- 
tiff, does  the  decision  of  the  court  below 
still  appear  to  be  wrong?  In  other  worjls, 
were  the  jury  warranted,  upon  the  plaintiff's 
evidence  alone,  giving  to  it  full  faith  and 
credit,  in  rendering  the  verdict  which  they 
did  render? 

First:  To  maintain  the  issue  joined  on 
his  part,  it  was  incumbent  on  the  plaintiff, 
as  before  stated,  to  prove  that  he  had  been 
prosecuted  for  the  offence  alleged  in  the 
declaration;  that  the  prosecution  was  ended, 
and  had  ended  favorably  to  him.  These 
facts  were  all  proved.  Tnere  is  no  dispute 
about  them.  He  was  charged  with  a  felony, 
in  passing  a  counterfeited  United  States 
treasury  note  of  the  denomination  of  fifty 
dollars,  well  knowing  the  same  to  be  coun- 
terfeited, with  intent  to  defraud,  &c.  Upon 
this  charge  he  was  arrested,  examined,  in- 
dicted,  tried,  acquitted  and  discharged. 

Second:    Was  this  prosecution  instigated 

or  produced  by  the  defendants  (plaintiffs  in 

error  here),  and  by  their  co-operation?    To 

warrant  the  joint  verdict,  there  must  have 

been  a  joint  wrong.    The  guilt  of  one 

901  only  ♦of  the  two  defendants,  however 
clearly  proved,  would  not  have  author- 
ized a  verdict  against  both.  To  support  such 
a  verdict,  the  evidence  must  have  shewn 
that  the  two  co-operated  in  the  procurement 
or  instigation  of  the  prosecution.  Did  they 
instigate  the  prosecution  and  did  they  co- 
operate in   doing  so? 

The  evidence  shews,  that  one  George  D. 
Smith,  on  the  21st  day  of  May,  1873,  made 
a  complaint  in  writing  on  oath  before 
John  Walsh,  a  commisisoner  of  the  United 
States  for  the  western  district  of  Virginia, 
"that  William  B.  Shelor  (the  plaintiff),  of 
Floyd  county,  Va.,  did,  on  or  about  the  17th 
day  of  May,  1873,  or  during  said  month  of 
May,  1873,  knowingly  and  willfully  pass 
upon  James  M.  Boyd  (one  of  the  defend- 
ants), of  Jacksonville,  Va.,  a  counterfeit  of  a 
U.  S.  treasury  $50  note,  receiving  therefore  its 
face  value."  Such  is  the  tenor  of  the  sworn 
complaint  of  Smith,  which  was  produced  and 
shewn  in  evidence.  Upon  this  complainant, 
thus  made,  and  on  the  day  of  its  date,  Walsh 
issued  a  warrant  for  the  arrest  of  the  plain- 
tiff. It  was  placed  in  the  hands  of  a  deputy 
marshal  of  the  United  States  for  service.    It 


appears  not  to  have  been  executed  until  the 
20th  July,  1873.  The  plaintiff,  when  arrested, 
was  taken  before  Walsh  and  examined  by 
him;  each  of  the  defendants,  who  had  been 
summoned  for  the  purpose,  appearing  and  tes- 
tifying against  the  plaintiff.  The  examination 
resulted  in  recognizing  the  plaintiff  for  his 
appearance  before  the  district  court  of  the 
United  States,  at  Abingdon,  to  answer  an 
indictment;  and  the  prosecution,  thus  com- 
menced, was  conducted  to  final  trial,  end- 
ing, as  before  stated,  in  the  plaintiff's  ac- 
quittal by  the  jury  and  discharge  by  the 
court. 

Why    did    Smith    make    this    complaint? 
Was   he  possessed   of  any   knowledge 

902  or  reliable  information  as  to  *the  facts 
to  which  he  made  oath  so  positively? 

If  so,  when,  how,  from  whom,  and  under 
what  circumstances,  did  he  obtain  such 
knowledge  or  information?  The  evidence 
furnishes  the  answer  to  these  questions. 

I  shall,  in  this  connection,  refer  only  to 
such  parts  of  the  evidence  as  tend  to  show 
how  and  by  whom  the  prosecution  was  set 
on  foot. 

It  appears,   that   Scott  &  Boyd   (the   de- 
fendants), were  merchants  and  partners,  and 
sold  goods  at  their  storehouse  in  Floyd  coun- 
ty.   Boyd  was  the  son-in-law  of   Scott.    The  " 
plaintiff   (Shelor),  lived  in  the  same  county. 
In  the  month  of  March,  1873,  Shelor,  in  the 
course  of  some  dealings  at  the  store  of  Scott 
&  Boyd,  the  particulars  of  which  will  be  here- 
after noticed  in  a  different  connection,  passed 
to   Boyd    (one   of  the   firm),   a   fifty   dollar 
treasury   note   of   the   United   States.     This 
note  having  been  taken  by  Boyd  to  Balti- 
more, and  its  genuineness  there  questioned, 
he  informed  Shelor  of  the  fact,  and  Shelor 
promised  to  take  it  back.    A  short  time  af- 
terwards, «Shelor  saw  Boyd  again,  and  not 
having  the  money  with   which  to  take   up 
the  note,  asked  that  it  be   surrendered  to 
him,  as   he   was   going  to   Lynchburg   and 
I  would  have  the  note  examined  there,  and 
I  he  would  give  Boyd  his  due  bill  for  it  and 
pay  it  on  his  return  from  Lynchburg.    Boyd 
I  refused  to  do  this,  and  thereupon  Shelor  be- 
came very  angry,  and  used  abusive  language 
I  towards   Boyd   and  the    Scott   family,   telling 
'  him  (Boyd)  that  he  took  the  note  on  his  own 
responsibility — to  "crack  his.  whip,"  &c.   This 
occurred  on  the  17th  day  of  Mav.    On  the 
very  next  day,  Scott  wrote  to  George  W. 
,  Henderlite,  a  United  States  collector  of  in- 
'  ternal  revenue,  who  resided  at   Marion,  in 
Smyth   county,   one   hundred   miles   distant 
from  Floyd  Court-house  where  he   (Scott) 
resided.    That  letter  was  not  produced 

903  on    the    trial,    but    according    *to    the 
statements   of    Henderlite    and    Smith. 

the  former  handed  it  to  the  latter,  and  the 
latter  to  Walsh,  the  commissioner,  and  that 
was  the  last  seen  of  it.  Henderlite  and 
Smith  say  that  it  was  a  letter  on  business. 
Smith  says,  that  "in  the  latter  part  (of  the 
letter),  in  a  few  lines,  Matthew  Scott  men- 
tions Wm.  B.  Shelor  having  passed  a  fifty 
dollar  counterfeit  note  in  the  store  of  Scott 
&  Boyd,  upon  one  of  the  firm  of  their 
clerk."     Henderlite    says    it    was    "a    letter 
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from  Matthew  Scott  on  business  connected 
with  the  office,  in  which  he  complained  of 
persons  passing  counterfeit  money,"  and 
that  he  referred  the  letter  to  Smith,  who 
was  his  deputy,  "to  have  the  matter  investi- 
gated." Henderlite  and  Smith  both  say  that 
the  letter  did  not  recommend  or  suggest 
any  prosecution  against  Shelor.  Upon  the 
information  contained  in  this  letter,  Smith 
says  he  based  the  complainant  which  he 
made,  and  to  which  he  made  oath.  It  is 
to  be  observed  that  this  letter  was  written, 
as.  before  stated,  on  the  18th  of  May.  The 
distance  it  had  to  travel  was  one  hundred 
iniles.  It  probably  did  not  reach  Hender- 
lite under  a  day  or  two,  and  Smith's  com- 
plaint and  the  warrant  were  both  dated  on 
the  21st  of  May,  so  that  »Smith  had  very 
little  time  "to  have  the  matter  investigated." 
indeed,  the  only  investigation  it  seems  he 
proposed  was  upon  a  warrant  on  a  charge 
of  felony  before  a  United  States  commis- 
sioner, based  solely  on  the  information  con- 
tained in  Scott's  letter.  It  was  open  to  the 
observation  of  the  jury  that  this  letter,  which 
was  a  most  important  piece  of  evidence,  was 
not  produced,  and  as  it  was  the  groundwork  of 
the  prosecution  it  ought  to  have  been  carefully 
preserved.  Nor  could  it  have  escaped  the 
scrutiny  of  the  jury  that  the  written 
904  complaint  of  *Smith  bears  internal  ev- 
idence of  the  fact  that  Scott's  letter, 
which  gave  him  the  only  information  he 
had,  must  have  contained  more  information 
than  the  witnesses  seem  to  have  remem- 
bered, else  how  was  it  that  Smith  was  en- 
abled to  swear  that  the  counterfeit  note  was 
passed  "on  the  17th  of  May,"  or  sometime 
during  the  month  of  May?  It  will  be  re- 
membered that  the  17th  of  May  was  the 
day  on  which  Shelor  abused  Boyd  and  the 
Scott  family,  and  told  Boyd  to  "crack  his 
whip."  Smith  knew  nothing  of  this.  Scott 
wrote  the  next  day,  and  this  date  (17th  of 
May)  must  have  been  referred  to  in  Scott's 
letter  in  connection  with  the  note,  which  he 
said  in  his  letter  Shelor  had  passed  to  Boyd. 
Again,  Smith  in  his  complaint  swears  pos- 
itively that  Shelor  knew  the  note  was  a 
counterfeit  at  the  time  he  passed  it  to  Boyd. 
He  says  the  only  information  he  had,  and 
on  which  he  based  the  complainant,  was 
obtained  from  Scott's  letter.  Now  it  is  per- 
fectly apparent  that  Scott  must  have  in  some 
way  referred  in  his  letter  to  what  passed  be- 
tween Shelor  and  Boyd  on  the  17th  of  May, 
for  that  date  mentioned  in  the  complaint 
shows  it.  Having  stated,  as  he  must  have 
done,  what  occurred  on  that  day,  or  some  part 
of  what  occurred,  is  it  an  unreasonable  infer- 
ence that  Scott  gave  in  his  letter  the  same  ac- 
count which  Boyd  gave  in  his  testimony  before 
the  United  States  commissioner?  Boyd  then 
stated  that  Shelor,  on  the  17th  of  May  said 
that  he  knew  the  note  was  counterfeit  when 
he  let  him  (Boyd)  have  it.  It  was  moreover 
proved  in  the  case  that  Scott  had  said  "She- 
lor had.  abused  his  family  about  that  note; 
that  he,  Scott,  had  written  to  a  revenue  of- 
ficer about  it,  and  he  reckoned  he  never 
would  hear  anything  more  about  that  note 
that  Shelor  had  been  arrested  and 
805     would  be  ♦tried;  that  when  Boyd  told 


him  (Scott)  about  Shelor  cursing  him,  he 
told  Boyd  to  let  that  alone,  he  (Scott) 
would  attend  to  that." 

It  was  further  proved  that  "on  the  trial  at 
Abmgdon,  Boyd  admitted  that  he  told  Cap- 
tain Shelton  in  a  private  conversation,  that 
he  would  not  have  set  the  prosecution  on  foot 
if  Shelor  had  not  abused  the  Scott  family. 
It  was  also  proved  that  he  made  the  same 
declaration  to  other  persons  that  he  made 
j  to  Shelton."  Now  here  is  an  unqualified  ad- 
mission by  Boyd  that  he  set  the  prosecu- 
tion on  foot  because  Shelor  abused  the 
Scott  family;  and  the  evidence  as  we  have 
seen,  was  quite  sufficie.nt  to  show  that  Scott, 
operated  upon  by  the  same  motives,  co- 
operated with  his  son-in-law. 

Third.  Was  the  prosecution  without 
probable  cause? 

Although  the  allegation  of  want  of  prob- 
able cause  in  the  declaration  in  actions  for 
malicious  prosecution  is  negative  in  its 
character,  yet  it  must  be  proved,  or  the 
plaintiff  must  fail.  This  rule,  based  upon 
considerations  of  public  policy,  is  well  set- 
tled, and  need  not  be  dwelt  upon. 

Mr.  Justice  Washington,  in  the  case  of 
Munns  v.  Dupent  &c.,  3  Wash.,  C.  C.  31.  1 
Amer.  Lead.  Cases  200,  defines  probable 
cause,  in  a  case  of  criminal  prosecution,  as 
follows:  "A  reasonable  ground  of  suspi- 
cion, supported  by  circumstances  sufficient- 
ly strong  in  themselves  to  warrant  a  cau- 
tious man  in  the  belief  that  the  person  ac- 
cused is  guilty  of  the  offence  with  which  he 
is  charged."  This  is  said  to  be  one  of  the 
best  definitions  ever  given,  and  has  been 
frequently  applied,  i  Amer.  Lead.  Cases 
213;  Spengler  v.  Davy,  15  Gratt.  381,  388.  It 
has  been  held,  in  some  cases,  that  probable 
cause  has  reference  rather  to  the  stite  of 
fact  as  it  respects  the  person  prosecuted,  than 
to  the  degree  of  knowledge  of  that  fact 
906  in  the  party  prosecuting;  ♦and  so  it 
seems  to  have  been  stated  by  JuxE 
Tucker,  in  Mowry  v.  Miller,  3  Leigh  561.  This 
proposition,  however,  is  combatted  by  JudcK 
DaniBl  in  his  opinion  in  Spengler  v.  Davy, 
supra,  in  which  opinion  the  other  judges  con- 
curred. The  true  doctrine,  as  it  seems  to  me, 
and  that  which  is  supported  by  the  greatest 
weight  of  authority,  is  declared  by  the  su- 
preme court  of  United  States  in  the  case 
of  Wheeler  v.  Nesbitt,  24  How.  U.  S.  R.  544, 
where  it  is  held  that  "probable  cause  is  the  ex- 
istence of  such  facts  and  circumstances  as 
would  excite  the  belief  in  a  reasonable  mind, 
acting  on  the  facts  within  the  knowledge 
of  the  prosecutor,  that  the  person  charged 
was  guilty  of  the  crime  for  which  he  was 
prosecuted." 

The  like  doctrine  is  elsewhere  stated  in 
somewhat  different  terms  thus:  "Probable 
cause  for  instituting  a  prosecution,  is  held 
to  be  such  a  state  of  facts  known  to  and 
influencing  the  prosecutor,  as  would  lead  a 
man  of  ordinary  caution  and  prudence,  acting 
conscientiously,  impartially,  reasonably,  and 
without  prejudice,  upon  the  facts  within  the 
party's  knowledge,  to  believe  or  entertain  an 
honest  and  strong  suspicion  that  the  person 
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accused  is  guilty."  1  Hilliard  on  Torts,  ch. 
16,  §  18,  and  cases  there  cited. 

I  proceed  to  inquire  whether  the  defend- 
ants, Scott  &  Boyd,  at  the  time  they  insti- 
gated or  procured  the  prosecution  of  the 
plaintiff  for  the  offence  of  which  he  was 
charged,  believed  the  plaintiff  to  be  guilty, 
and  whether  such  belief  was  warranted  by 
the  facts  and  circumstances  then  within 
their  knowledge,  taking  them  to  be  men  of 
ordinary  caution,  prudence  and  judgment? 

The  evidence  which  can  be  regarded  by 
this  court,  and  to  which  full  faith  and  credit 
must  be  given,  shows  that  some  time 
907  in  March  1873  the  plaintiff  ♦Shelor 
went  "to  Floyd  courthouse  and  pur- 
chased a  small  article  at  Scott  &  Boyd's 
store,  and  offered  to  pay  for  it  with  a  two- 
dollar  note.  In  getting  out  his  money,  Boyd 
saw  Shelor  have  a  fifty-dollar  note,  and  pro- 
posed to  sell  him  goods  for  it  or  to  give 
him  small  change,  as  he,  Boyd,  was  about 
to  go  to  Baltimore  to  buy  goods.  Shelor 
said  he  wanted  no  goods,  and  said  the  note 
had  been  disputed,  and  asked  Boyd  what 
he  thought  of  it.  Boyd  examined  it,  and 
said  he  thought  it  was  good.  He  then  gave 
the  note  to  Boyd  and  received  small  notes 
for  it.  Some  weeks  afterwards,  Boyd  sent 
a  message  to  Shelor  that  the  note  had  been 
disputed  in  Baltimore.  He  took  it  to  four 
banks;  the  first  three  would  not  receive  or 
condemn  it.  but  it  was  pronounced  counter- 
feit by  the  fourth.  Shelor  came  up  and  said, 
*I  will  take  it  back.'  Boyd  said,  *any  time 
within  two  or  three  weeks  will  do.'  Shelor 
said,  that  was  more  time  than  he  wanted.  A 
short  time  thereafter,  on  the  17th  day  of 
May,  Shelor  came  to  Boyd's  store  and 
called  him  out  for  a  private  conversation, 
in    which   he   told   Boyd   he   was   going   to 


within  the  knowledge  of  the  defendants, 
affecting  the  question  of  probable  cause  for 
the  prosecution.  It  would  be  a  waste  of  time 
to  argue  to  show  that  they  fall  far  short  of 
proof  of  probable  cause.  No  man  of  ordi- 
nary caution  and  prudence  would  be  war- 
ranted in  the  conclusion  of  guilt  based  upon 
upon  such  facts  and  circumstances.  Iliey 
would  indeed  seem  scarcely  sufficient  to  raise 
a  slight  suspicion.  Nor  would  it  help  the  de- 
fendants if  in  deciding  this  cause  we  were  to 
take  into  consideration  all  the  facts  and  cir- 
cumstances proved  by  the  evidence,  or  which 
the  evidence  tends  to  prove,  touching  the  ques- 
tion of  probable  cause,  supposing  they  had  all 
come  to  the  knowledge  of  the  defendants  be- 
fore the  prosecution  was  commenced. 

Shelor  acquired  the  treasury  note  in  1872 
from  some  persons  in  Franklin  county,  as 
part  of  the  purchase  money  for  land  sold  to 
them.  In  February  1873  he  gave  it  to  W.  H. 
Frances,  his  son-in-law  and  partner  in  busi- 
ness, to  be  used  in  purchase  of  goods  in 
Baltimore.  It  was  passed  by  Frances  to 
some  merchants  in  Baltimore  in  payment 
for  goods.  The  merchants  returned  the  note 
to  Frances  "as  doubted,  but  they  would  not 
condemn  it."    It  was  then  examined  by  two 

merchants  in  Christiansburg,  good 
909    judges  of  *money,  one  of  whom   had 

been  a  teller  in  a  bank,  and  they  pro- 
nounced the  note  genuine.  Afterwards,  She- 
lor offered  to  pass  it  to  a  saddler  at  Frank- 
lin Court-house  in  the  purchase  of  a  saddle; 
and  a  question  being  raised  about  its  genu- 
ineness, it  was  submitted  to  the  examination 
of  Greer,  the  cashier  of  a  bank  at  Franklin 
Court-house,  who  pronounced  it  good. 
When  Shelor  passed  the  note  to  Boyd,  he 
told  him  the  note  had  been  disputed,  but  did 
not  tell  him  where  or  when  it  had  been  disputed. 


Lynchburg  with  his  tobacco  next  week,  and  !  Scott  had  information  at  the  time  he  wrote 
he  wanted  to  take  the  note  and  have  it  ex-  the  letter  to  the  revenue  officer  that  She- 
amined,  and  did  not  have  the  money,  but  lor  had  offered  to  pass  the  note  at  Frank- 
would  give  his  due  bill  for  it,  and  when  he  lin  Court-house,  but  he  did  not  regard  the 
came  back  from  Lynchburg  would  bring  |  information  as  reliable.  Now  all  these  facts, 
the  money.  Boyd  declined  to  give  up  the  note  treating  them  as  proved,  and'  assuming,  con- 
in  exchange  for  the  due  bill.  Shelor  started  trary  to  the  fact,  that  they  were  in  the 
away;  but  immediately  becoming  very  angry,  ;  knowledge    of    the    defendants    when    they 

commenced  the  prosecution,  did  not  of 
themselves,  nor  in  connection  with  what 
was  actually  known  to  the  defendants,  fur- 
nish any  reasonable  ground  of  suspicion 
against  Shelor.  A  prosecution  based  upon 
such  facts  would  be  a  prosecution  without 
probable  cause. 

Fourth.  Was  the  prosecution  maliciors? 
To  maintain  his  action,  the  plaintiff  must 
not  only  prove  want  of  probable  cause,  but 
malice  also.  The  two  must  concur.  Both 
must  be  proved.  Malice  may  be  inferred  from 
the  want  of  probible  cause,  but  the  latter 
can  never  be  inferred  from  even  the  plain- 
est malice.  In  a  legal  sense,  any  unlawful 
act  which  is  done  willfully  and  purposely, 
to  the  injury  of  another,  is  as  against  that 
person  malicious.  1  Hillard  on  Torts,  ch.  16, 
§  24.  The  improper  motive,  or  want  of 
proper  motive,  inferrable  from  a  wrongful 
act,  based  on  no  reasonable  ground,  consti- 
tutes of  itself  all  the  malice  deemed  assen- 

tial     in      law     to      the    (maintenance      of 
Diqitized  bv  V, 


returned  and  said,  *I  have  asked  you  to  take 
my  due  bill;  you  refuse  to  credit  me;  you 
must  think  I  am  insolvent;  but  (with  an  oath 
here  omitted)  I  can  buy  you  and  the  whole 
Scott  family.  You  took  the  note  on  your 
own  responsibility;  now  (oath  used  omit- 
ted) crack  your  whip.' "  The  foregoing  ev- 
idence is  from  the  bill  of  exceptions. 

In  this  connection,  it  is  stated  in  the 
908  bill  that  "the  *plaintiff  assigned  as  a 
reason  for  becoming  angry  that  it  oc- 
curred to  him,  as  he  started  off,  that  Boyd 
intended  to  prosecute  him  and  do  what  he  has 
done;"  that  "considerable  abuse  was  then 
used  by  Shelor  towards  Boyd  and  Scott."  The 
facts  and  circumstances  established  bv  this 
evidence,  together  with  the  fact  that  Shelor 
resided  in  the  same  county  with  the  de- 
fendants, had  been  long  well-known  to 
t^em  and  admitted  by  Scott  to  have  been 
a  man  of  reputed  honesty,  were  all  the  facts 
and  circumstances  shown  by  such  of  the 
evidence  as  can  be  considered  by  this  court, 
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910  ♦the  action  for  malicious  prosecution. 
Spengler  v.  Davy,  15  Gratt.  381. 

It  is  impossible  to  read  the  evidence  in 
this  case  without  coming  to  the  conclusion 
that  the  motive  for  the  prosecution  sprang 
from  the  abusive  language  used  by  Shelor 
on  the  17th  of  May.  Moved  by  resentment, 
engendered  by  this  language,  Scott  wrote 
the  letter  to  the  revenue  officer  the  next 
day.  Indeed,  it  was  proved  that  Boyd  ad- 
mitted "that  he  would  not  have  set  the 
prosecution  on  foot  if  Shelor  had  not  abused 
the  Scott  family;"  and  he  was  heard  further 
to  say,  after  the  prosecution  commenced,  "that 
he  did  not  believe  Colonel  Shelor  knew  the 
note  was  counterfeit  when  he  passed  it." 
Again,  when  Boyd  testified  before  commission- 
er Walsh,  on  the  examination  of  the  plaintiff, 
touching  the  felony  with  which  he  was 
charged,  he  represented  Shelor  as  having 
said  to  him  on  the  17th  day  of  May  that  he 
(Shelor)  knew  that  the  note  was  counterfeit 
when  he  let  him  (Boyd)  have  it.  And  yet 
the  language  employed  by  Shelor,  on  the 
17th  of  May,  as  proved  on  the  trial  of  this 
case,  contains  no  such  admission  as  Boyd 
imputed  to  'Shelor  on  the  examination  be- 
fore the  commissioner.  From  this  evidence, 
and  from  other  circumstances  proved  in  the 
case,  it  is  manifest  that  the  prosecution  pro- 
ceeded from  a  desire  and  purpose  en  the 
part  of  the  defendants  to  injure  the  plaintiff, 
and  was  therefore  malicious. 

Upon  the  whole  matter,  I  conclude  that 
the  plaintiff  proved  his  case,  and  was  en- 
titled to  a  verdict.  He  was  maliciously,  and 
without  probable  cause,  arrested  and  prose- 
cuted on  a  false  charge  of  felony.  He  was 
taken  from  his  home  and  his  family,  carried 
to  a  distant  place,  and  there  tried  by  a 

911  jury   of   strangers;    in   *the   course   of 
the  trial  was  imprisoned;  and  besides 

the  ignominy  and  annoyance  to  which  he 
was  subjected,  it  was  proved  that  he  in- 
curred costs  to  the  amount  of  six  hundred 
dollars  in  defence  of  the  prosecution.  A 
special  jury,  selected  under  the  law,  as- 
sessed his  damages  at  $1,000.  The  learned 
judge  who  presided  at  the  trial  found  no 
fault  with  the  verdict,  nor  do  I  find  any. 

I  am  therefore  of  opinion  to  affirm  the 
judgment  of  the  circuit  court  with  damages. 

Judgment  affirmed. 
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♦Fay  V.  The  Commonwealth. 

January    Term,    1877,    Richmond. 


1.   Criminal     ljn.y^  —  Larceny  —  Falae     Pre- 
teneea.* — F  is  indicted  for  the  larceny  of  $208  of 


*Crlntlnal  Lavr  —  Indlctntent  —  Larceny — 
BmbesBletaent. — The  principal  case  is  cited  in 
Pitsnogle's  Case,  91  Va.  811,  to  support  the  proposition 
that  on  an  indictment  for  larceny,  proof  of  embezzle- 
ment is  sufficient  to  sustain  the  •  charge.  See  also, 
Shinn's  Case,  32  Gratt.  899,  and  note.  In  State  v. 
Halida,  28  W.  Va.  503,  the  court  says:  "Both  counts 
in  the  indictment  here  are  good  as  counts  for  simple 
larceny.  It  is  therefore  not  important  whether  or  not 
the  first  count  is  also  good  as  an  indictment  for  ob- 


notes  of  United  States  current,  the  property  of  R. 
xbc  ^oofa  refer  to  P'b  obtaining  money  from  R  by 
falae  pretences.  To  sustain  the  prosecutioa  tht 
eomnHMiwealth  must  prove  every  fact  which  would 
be  re^wire^  to  be  alleged  in  an  indictment  for  ob- 
taining money  on  false  pretences. 

2.  Same — Indlctmemt — Alleflratloan.— In  such 
an  indictment  it  would  be  a  materia^  allegation  that 
the  money  was  obtained  by  the  false  pretence  al- 
leged, and  therefore  it  is  necessary  to  be  prored 
under  the  indictment  for  larceny  in  order  to  a 
conviction. 

3.  Same — Falae  Pretencea. — ^Thc  false  pretences, 
either  with  or  without  other  causes,  must  have  had 
a  decisive  influence  upon  the  mind  of  the  owner, 
so  that  without  their  weight  he  would  not  hare 
parted  with  his  property. 

4.  Same — Same — Intent. — ^Uifless  the  selling  of 
the  property  by  F  to  R  was  by  false  pretence,  with 
intent  to  defraud  the  buyer,  the  case  is  not  within 
the  statute.  Therefore  the  fraudulent  intent  most 
have  existed  at  the  time  the  false  pretences  were 
made,  by  which  the  money  was  obtained. 

6.  Same — Proofa. — In  the  absence  of  proof,  that 
such  money  as  is  charged  in  the  indictment  to  have 
been  stolen  was  received  by  the  prisoner,  he  cannot 
be  properly  convicted. 

In  September,  1876,  William  Fay  was  in- 
dicted in  the  hustings  court  of  the  city  of 
Richmond,  for  stealing  divers  notes  of  the 
United  States  currency  amounting  to  two 
hundred  and  eight  dollars,  the  property  of 
Nelson  Randolph.  He  was  tried  at  the  Oc- 
tober term  of  the  court,  and  was  found  guil- 
ty, and  the  term  of  his  imprisonment  in  the 
penitentiary  was  fixed  by  the  jury  at  three 
years.  The  prisoner  then  moved  the  court 
for  a  new  trial,  which  was  refused  by 
913  the  court;  *and  sentence  according  to 
the  verdict  was  pased  upon  him. 

The  prisoner  excepted  to  the  opinion  of 
the  court  overruling  his  motion  for  a  new 
trial;  and  the  facts  as  shown  by  the  bill  of 
exceptions  were  as  follows: 

Sometime  in  the  spring  of  1873,  at  Sea- 
brook's  warehouse,  the  prisoner  had  an  in- 
terview with  one  George  E.  Bowden.  the 
owner  of  two  lots  of  land,  in  which  Bowden 
expressed  his  willingness  to  sell  the  two  lots 
together  for  three  hundred  dollars,  but  de- 
clared he  would  not  sell  them  separately.  In 
the  latter  part  of  January,  1874,  the  prisoner 
sold  one  of  these  lots  to  Nelson  Randolph,  a 
colored  man,  for  two  hundred  dollars,  telling 
him  that  he  owned  them;  and  Randolph  paid 
him  fifty  dollars  in  cash,  and  agreed  to  pay 
the  residue  in  monthly  installments  of  fifteen 
dollars  each.  About  the  8th  or  9th  of  Febru- 
ary, 1864,  the  prisoner  called  on  Bowden  and 


taining  the  mule  under  false  pretences,  because  under 
the  decision  above  cited,  all  the  evidence  which  could 
be  introduced  to  sustain  an  indictment  for  obtaining 
the  mule  by  false  pretences  can  also  be  introduced  in 
support  of  an  indictment  for  simple  larceny,  the  legal 
offense  as  well  as  the  punishment  in  both  cases  being 
precisely  the  same,"  citing  the  principal  case  and 
Dull's  Case,  25  Gratt.  965.  See  also,  Anable's  Case.  24 
Gratt.  563;  Leftwich's  Case,  20Gratt.  716:  Dowdy's 
Case,  9  Gratt.  727. 
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said,  "I  have  come  for  those  lots;"  and  Bow- 
den  replied,  "You  can  have  them."  The  pris- 
oner asked  on  virhat  terms  as  to  time,  the 
amount  bein^:  mutually  understood,  and 
nothing  being  said  about  it  at  that  time; 
and  it  was  agreed  that  fifty  dollars  of  the 
amount  (including  the  two  lots)  should  be 
paid  cash,  and  the  residue  in  three  notes  at 
ei^ht,  sixteen,  and  twenty- four  months.  The 
prisoner  paid  the  cash  and  executed  the  notes, 
which,  at  prisoner's  request,  were  dated  on  the 
1st  of  February,  as  was  the  contract,  the  act- 
ual time  of  contract  being  the  9th  or  10th  of 
February,  whereupon  a  paper  was  drawn  up 
and  delivered  by  Bowden  to  Fay,  setting  forth 
the  contract,  which  paper  was  as  follows : 

914  *Richmond,  Va.,  February  1st,  1874. 
This  1st  day  of  February,  1874,  be- 
tween Geo.  E.  Bowden,  of  the  city  of  Rich- 
mond, of  the  first  part,  and  Wm.  Fay,  of 
the  said  city,  of  the  second  part,  doth  agree, 
in  consideration  of  the  sum  of  three  hun- 
dred dollars,  payable  one-fourth  cash  and 
the  balance  in  three  equal  instalments  of 
eight,  sixteen  and  twenty-four  months  (with 
interest  added)  respectively,  after  date,  to 
convey  to  Wm.  Fs^y,  of  the  second  part,  or 
his  heirs  or  assigns,  certain  real  property  in 
the  county  of  Henrico,  state  of  Virginia,  as 
follows:  all  that  certain  lot,  piece  or  par- 
cel of  land  lying  and  being  in  the  county  of 
Henrico,  near  Union  hill,  on  the  west  side 
of  25th  street,  between  R.  and  S.  streets, 
fronting  sixty  feet  on  25th  street,  running 
back  between  parallel  lines  one  hundred  and 
twenty-five  feet  to  an  alley  in  common 
fourteen  feet,  designated  as  lots  Nos.  six 
and  seven  in  square  121  of  Adam's  plan, 
being  the  same  land  conveyed  to  the  said 
George  E.  Bowden,  of  the  first  part,  by 
deed  dated  July  13th,  1868.  And  we  do  agree 
that  the  title  to  the  above  property  shall  be 
retained  until  all  the  purchase  money  is 
paid. 

Geo.  E.  Bowden, 
William  Fav. 

It  was  further  proved,  that  on  the  deliv- 
ery of  this  paper,  the  prisoner  said  to  Bow- 
den, "I  have  made  one  hundred  dollars  to- 
day, for  I  have  sold  those  lots  to  two  col- 
ored men;"  and  asked  that  the  deed  should 
not  be  made  until  they  paid,  and  then  made 
to  them,  to  save  expense;  that  Bowden  re- 
plied, "I  don't  care,  as  I  have  got  by  price;" 
that  the  prisoner  thenceforward  paid  the 
taxes  on  the  lots,  Bowden  declining  to  pay 
when  the  bills  were  presented  to  him. 

915  and  sending  *the  collectors  to  Fay,  tht 
prisoner,    telling    them    that    Fay   had 

bought  them ;  the  taxes  on  Randolph's  lot  being 
charged  to  him,  and  paid  by  him  to  Fay  in  the 
first  payment  to  Fay;  that  when  the  prisoner's 
first  note  fell  due  he  failed  to  pay  it,  saying 
the  negroes  had  not  paid  him;  that  he  paid 
it   eventually,  but   in   instalments. 

And  that  he  failed  to  pay  the  balance, 
continuing  his  excuse  for  failure  to  pay  on 
the  same  ground,  and  did  not  pay  at  all;  the 
balance  remaining  unpaid  until  paid  by  the 
negro,  Randolph,  in  April  1876,  to  Bowden, 
in  order  to  get  his  title;  and  that  Randolph 
never  knew  or  was  informed  that  the  prop- 


erty did  not  belong  to  Fay  until  he  asked 
for  his  deed. 

It  was  further  proved  that  shortly  after 
the  last  payment  on  said  note.  Fay  went 
into  bankruptcy,  and  has  never  paid  the 
other  notes. 

It  was  further  proved,  that  upon  Nelson 
Randolph  completing  his  payments  as 
agreed.  Fay  gave  him  the  following  order 
on  Bowden,  to  wit: 

April  3,  '76. 
Mr.  Bowden: 

Sir,— This  is  to  certify  that  Nel- 
son Randolph  has  paid  all  except  $1.00  for 
one  lot  of  land  on  25  St.,  in  sq.  121,  front- 
ing on  25  St.  30  ft.,  running  back  125  ft.,  it 
being  the  south  lot.  Is  entitled  to  his  deed 
as  soon  as  he  pays  the  balance  and  I  settle 
with  you. 

Wm.  Fay. 

That  Randolph  went  to  see  Bowden  with 

Fay's   order,   but   that   Bowden   refused   to 

give  Randolph  his  deed  unless  the  balance 

of  one  hundred  and  fifty  dollars  due  on  that 

lot    by    Fay    was    paid    to    him,    and 

916  *Fay  himself,  a  few  days  after,  went 
with    Randolph   to   see    Bowden,   with 

the  same  result,  and  that  Randolph  finally 
paid  his  balance,  amounting  to  eighty-seven 
dollars  of  principal  and  interest,  when  Bow- 
den executed  his  deed  to  Randolph,  the  pris- 
oner telling  him  that  was  the  best  thing  to 
do,  and  promising  to  reimburse  him;  which 
he  had  not  done. 

It  was  further  proved  that  the  prisoner 
had  lived  in  the  city  for  above  twenty  years, 
and  was  a  man  of  good  repute. 

Upon  the  application  of  the  prisoner,  a 
writ  of  error  and  supersedeas  was  awarded 
by  this  court. 

Crump,  Young  and  Keiley,  for  the  prisoner. 

The  Attorney  General,  for  the  common- 
wealth. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  prosecution  in  fact  for  obtain- 
ing money  on  false  pretenses,  which  is 
made  larceny  by  the  statute;  and  the  in- 
dictment is  for  larceny. 

It  is  a  reasonable  proposition,  that  upon 
this  indictment  it  is  necessary  for  the  com- 
monwealth to  prove  every  fact  which  would 
be  required  to  be  alleged  in  an  in- 
dictment for  obtaining  money  on  false  pre- 
tences. And  in  such  indictment  it  would  be  a 
material  allegation  that  the  money  was  ob- 
tained by  the  false  pretence  alleged,  and  there- 
fore was  necessary  to  be  proved  in  this  indict- 
ment in  order  to  a  conviction.  The  false 
pretence  must  be  the  instrument  of  the 
cheat.  Bishop  on  Criminal  Law,  §  437.  The 
pretence  need  not  have  been  the  only  in- 
ducement. If.  operating  either  alone  or  with 
other  causes,  it  had  a  controlling  influence, 
so  that  but  for  it  the  person  to  whom 

917  it    was    addressed    ♦would    not    have 
yielded,  it  is  ciiffic'ent.     In  a  note   to 

the  above  section  the  author  says:  In  Com- 
monwealth V.  Drew,  19  Pick.  R.  179,  Morton, 


2S5 


88  GRATT. 


Virginia  Reports,  Annotated. 


918,  819,  980 


J.,  stated  the  true  doctrine  thus:  "that  the 
false  pretences,  either  with  or  without  the 
co-operation  of  other  causes,  had  a  decisive 
influence  upon  the  mind  of  the  owner,  so 
that  without  their  weight  he  would  not 
have  parted  with  his  property."  In  People  v. 
Haynes,  11  Wend.  R.  557,  14  Wend.  546, 
Chancellor  Walworth  employed  much  the 
same  language,  saying:  "It  is  not  neces- 
sary to  constitute  the  offence  of  obtaining 
goods  by  false  pretences,  that  the  owner 
should  have  been  induced  to  part  with  his 
property  solely  and  entirely  by  pretences 
which  were  false;  but  if  the  jury  are  sat- 
isfied that  the  pretenses  proved  to  have 
been  false  and  fraudulent  were  a  part  of  the 
moving  causes  which  induced  the  owner  to 
part  with  his  property,  and  that  the  defend- 
ant would  not  have  obtained  the  goods  if 
the  false  pretences  had  not  been  superadded 
to  statements  which  may  have  been  true, 
or  to  other  circumstances  having  a  partial 
influence  upon  the  mind  of  the  owner,  they  will 
be  justified  in  finding  the  defendant  guilty  of 
the  offence  charged,  within  the  letter  as  well 
as  the  spirit  of  the  statute  on  the  subject." 
Other  inducements  may  have  combined  with 
the  false  pretences  to  induce  the  owner  to 
part  with  his  property;  but  it  must  appear 
that  but  for  the  false  pretences  the  owner 
would  not  have  parted  with  his  property — 
that  they  had  the  controlling,  prevailing  in- 
fluence.   Anable's  case,  24  Gratt.  563,  567. 

The  only  proof  of  any  false  pretence  in  this 
case,  or  that  the  prisoner  made  any  statement 
that  was  not  strictly  true  is,  that  he  said  he 
was  the  owner  of  the  lots.  It  appears  from 
the  certificate  of  facts  that,  in  the  spring  of 

1873,  the  prisoner  had  an  interview 
918    with  *George  E.  Bowden,  the  owner 

of  two  lots  of  land,  in  which  Bowden 
expressed  his  willingness  to  sell  the  two  lots 
together  for  $300,  but  declared  that  he 
would  «>t  sell  them  separately;  and  that  af- 
terwards, in  the  latter  part  of  January  1874, 
the  prisoner  sold  one  of  them  to  Nelson  Ran- 
dolph, a  colored  man,  for  $200,  telling  him  he 
owned  them;  that  Randolph  paid  him  fifty 
dollars  in  cash,  and  agreed  to  pay  the  balance 
in  monthly  instalments  of  fifteen  dollars  each. 
It  is  contended  for  the  commonwealth,  that 
"telling  him  that  he  was  the  owner  of  the  lot" 
was  a  false  pretence.  But  it  is  not  proved  that 
lie,  Randolph,  was  influenced  by  that  declara- 
tion to  make  the  purchase,  and  that  he  would 
not  have  purchased  and  made  the  cash  pay- 
ments but  for  that  declaration  of  the  prison- 
er, nor  can  it  be  inferred.  It  is  rather  to  be 
presumed  that  Randolph  desiring  to  have  the 
lot  would  have  accepted  the  offer  of  the  pris- 
oner if  he  had  said  nothing  to  him  about  the 
ownership,  as  he  made  no  inquiry  of  him  about 
it,  so  far  as  this  record  shows.  It  does  not 
appear  that  the  declaration  made  by  the 
prisoner  was  made  in  response  to  an  in- 
quiry made  by  Randolph,  but  seems  to  have 
b-en  incidentally  mentioned  by  the  prisoner. 
This  defect  in  the  proof,  if  it  hid  been  in  the 
allegations  of  an  indictment  for  obtaining 
money  on  false  pretences,  would  have  been 
fatal  on  demurrer,  and  it  would  seem  ought 
to  avail  the  prisoner  as  effectually  in  this 


proceeding.  The  court  is  of  opinion,  there- 
tore,  that  upon  this  ground  the  verdict  was 
contrary  to  the  law  and  the  evidence,  and 
ought  to  have  been  set  aside. 

The  court  is  further  of  opinion,  that  unless 

the  selling  was  by  false  pretence,  zvith  intent 

to  defraud  the  buyer,  the  case  is  not  within 

the  statute.     It  follows  that  the  fraudulent 

intent  must  have  existed  at  the  time 

919  the    *false    pretences    were    made,  by 
which    the    money    was    obtained.    If 

there  was  an  intention  by  the  prisoner  to 
defraud  Randolph,  he  could  not  have  intended, 
when  he  sold  him  the  lot,  and  received  fifty 
dollars  in  part  of  the  price,  ever  to  pass  to  him 
title  for  the  same.  But  the  facts  as  certified 
by  the  court  show  the  contrary.  It  is  a  fair 
inference  from  them  that  he  had  previously 
been  in  treaty  with  Bowden  for  the  purchase 
of  the  lots,  and  ascertained  that  he  could  pur- 
chase them  together  for  three  hundred  dol- 
lars, and  was  well  satisfied  that  all  that  was 
necessary  for  him  to  do  was  to  accept  Bow- 
den's  offer,  and  the  lots  were  his;  and  finding 
that  he  could  sell  each  lot  for  two  hundred' 
dollars,  and  make  a  handsome  speculation, 
he  determined  to  take  them  at  Bowdcn's 
offer,  and  consider  them  as  virtually  his. 
It  is  evident  that  he  had  no  purpose  to 
cheat  Randolph  by  inveigling  him  to  pay 
him  his  money  for  property  which  he  had 
no  right  to  sell  him,  and  for  which  he  could 
not  and  did  not  intend  to  make  him  a  title. 
This  is  shown  by  the  fact,  that  a  few  days 
after  the  sale  to  Randolph  he  went  to  Bow- 
den and  completed  the  contract  of  purchase 
with  him,  paying  him  in  cash  fifty  dollars, 
the  money  or  the  amount  he  had  received 
from  Randolph,  and  executing  his  notes  for 
the  deferred  payments,  and  entering  into 
articles  of  agreement  with  him,  setting  out 
the  terms  of  the  sale  and  purchase,  inform- 
ing him  that  he  had  sold  each  of  the  lots 
for  two  hundred  dollars,  at  an  advance  of 
one  hundred  dollars  on  the  price  he  was  to 
pay  him  for  them,  and  requesting  him,  when 
the  purchase  money  was  paid,  to  convey 
the  lots  respectively  to  his  vendees.  By  this 
conduct  he  showed  a  bona  fide  intention  that 
Randolph  should  get  what  he  sold  him,  and 
for  which  he  had  received  the  cash  pay- 
ment, and  conclusively  repels  the  idea  of  an 
intent  to    cheat    or    defraud    him   in 

920  ♦the  sale.    If  in  his  subsequent  deal- 
ings with  him  there  was  evidence  to 

show  that  he  had  changed  his  purpose,  and 
sought  to  cheat  and  defraud  him,  which  we 
think  there  is  not,  it  could  not  make  the 
previous  act  fraudulent  and  criminal,  which 
was  bona  fide  and  lawful.  The  payments  which 
he  afterwards  received  from  Randolph,  though 
in  small  sums,  he  ought  to  have  turned  over 
to  Bowden  until  he  had  secured  title  to 
Randolph,  and  to  have  run  no  risk  of  not 
being  able  to  make  the  payments  to  Bow- 
den when  they  fell  due.  But  it  would  be  a 
harsh  judgment  to  say  that  his  not  doing 
so  evidenced  an  intention  to  cheat  and  de- 
fraud Randolph.  It  is  more  probable,  and 
it  is  more  just  to  conclude,  that  he  calcu- 
lated upon  being  able,  and  borta  fide  intended 
to  make  the  payments  to  Bowden  when  they 
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fell  due  from  other  sources,  in  which  he  was 
disappointed  by  misfortunes,  which  reduced 
him  to  bankruptcy ;  and  that  his  failure  to  ful- 
fil his  contract,  and  to  secure  Randolph's  title 
was,  though  censurable,  rather  his  misfortune 
than  a  crime.  But  he  had  reduced  the 
amount  due  on  Randolph's  lot  to  eighty- 
seven  dollars,  which  Randolph  paid  to  Bow- 
den,  and  received  his  deed  with  the  approval 
of  the  prisoner,  who  though  discharged 
from  his  legal  liability  by  the  act  of  bank- 
ruptcy, revived  it  by  his  promise  to  refund 
the  amount  to  Randolph.  The  court  is 
clearly  of  opinion  that  the  evidence  is  whol- 
ly insufficient  to  establish  the  fraudulent 
intent,  which  conclusion  is  strengthened  by 
the  fact  that  the  prisoner  has  resided  in  this 
city  for  twenty  years  in  good  repute. 

The  indictment  charges  the  larceny  of 
divers  notes  of  the  United  States  currency, 
for  the  payment  of  divers  sums  of  money, 
in  the  whole  amounting  to  the  sum  of  $208, 
the  property  and  notes  of  Nelson  Randolph. 
The  evidence  does  not  show  that  the 
921  prisoner  *received  from  Randoloh 
notes  in  United  States  currencv.  The 
proof  is,  that  he  received  fifty  dollars  in 
cash,  and  that  Randolph  agreed  to  pay  the 
balance  in  monthly  installments  of  $15  each. 
Up<fU  the  authority  of  the  case  of  Johnson  v. 
Commonwealth,  24.  Gratt.  555,  the  court  is  of 
opinion  that  in  the  absence  of  proof  that 
such  money  as  was  charged  by  the  indict- 
ment to  have  been  stolen  was  received  by 
the  prisoner,  the  jury  was  not  warranted  in 
finding  a  verdict  against  him.  Upon  the 
foregoing  grounds  the  court  is  of  opinion 
to  reverse  the  judgment  and  to  remand  the 
cause. 

Judgment  reversed. 


928        *Hoback  v.  The  Commonwealth. 

January   Term,    1877,    Richmond. 
CrlnlAAl    liaw— Verdict— Indictment.*  —  On 

an  indictment,  under  ch.  202,  |  29,  of  the  Code  of 
1873,  of  H,  for  tliat  he  maliciously  and  of  his  malice 
aforethought  did  shoot  one  S,  the  jury  returned 
their  verdict:  "We,  the  jury,  find  the  defendant  H 
not  gtiilty  of  malicious  shooting,  as  in  the  within 
indictment  charged,  hut  guilty  of  unlawful  shooting 
with  the  intent  to  maim,  disfigure  and  kill,  and  fix 
his  term  of  confinement  in  the  penitentiary  at  two 
years."  The  verdict  is  to  be  read  in  connection 
with  the  indictment,  and  therefore  sufficiently  in- 
dicates the  person  shot. 

The  case  is  stated  by  MoncurE^  P.,  in  his 
opinion. 

Crockett  &  Blair,  for  the  prisoner. 
The    Attorney   General,    for    the   common- 
wealth. 

MoncurE,  p.,  delivered  the  opinion  of  the 
court. 


'Criminal    Ii«w—Terdlct— Indict nient.— In 

Price's  Case,  77  Va.  3f5,  and  WoWerton's  Case,  75 
Va.  911,  the  principal  case  is  cited  for  the  rule  that 
the  verdict  is  to  be  read  in  connection  wiUi  the  in- 
dictment. Sec  also,  Hairston's  Case,  97  Va.  756; 
Sute  V.  Staley,  45  W.  Va.  792,  32  S.  K.  198. 


This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  of  Wythe  county,  rendered  on 
the  22d  day  of  September,  1876,  convicting: 
the  plaintiff  in  error  John  Hoback,  of  fel- 
ony, and  sentencing  him  therefor  to  im- 
prisonment in  the  penitentiary  for  the  term 
of  two  years.  He  was  indicted,  for  that  he 
"feloniously  and  of  his  malice  aforethought, 
did  shoot  one  Brown  Seagle,  with  intent 
him,  the  said  Brown  Seagle,  to  maim,  dis- 
figure, disable  and  kill."  On  his  arraignment 
he  pleaded  not  giiilty.  on  which  plea  issue 
was  thereupon  joined,  which  issue  was  tried 
by  a  jury. 

After  having  been  duly  sworn,  and  heard 
the  evidence  and  argument  of  counsel, 
998  the  jury  returned  a  *vefdict  in  the 
following  words,  viz:  "We  the  jury 
find  the  defendant,  John  Hoback,  not  guiky 
of  malicious  shooting,  as  in  the  within  in- 
dictment charged,  but  guilty  of  unlawful 
shooting,  with  intent  to  maim,  disfigure,  (Ms- 
able  and  kill,  and  fix  his  term  of  confinement 
in  the  state  penitentiary  at  two  years."  And 
thereupon  the  prisoner,  by  his  counsel,  gave 
notice  that  on  to-morrow  he  would  move  the 
court  in  arrest  of  judgment,  and  to  set  asi4e 
the  verdict  of  the  jury  and  grant  a  new  trial, 
but  did  not  state  the  grounds  of  the  motion, 
so  far  as  appears  from  the  record.  On  the 
next  day  the  motion  was  accordingly  made, 
and  the  court  took  time  to  consider  the  same. 
Afterwards,  and  on  another  day,  to  wit,  on 
the  said  22d  day  of  September,  1876,  the  courf , 
having  considered  the  motion  in  arrest  of 
judgment,  and  to  set  aside  the  verdict  of  the 
jury  and  grant  a  new  trial,  overruled  the  said 
motion;  to  which  ruling  of  the  court,  it  is 
stated  in  the  record,  that  the  prisoner  by  his 
counsel  excepted,  though  there  is  no  bill  of 
exceptions  in  the  record.  Nothing  further 
being  alleged  in  arrest  or  delay  of  judgment, 
the  same  was  then  accordingly  rendered  as 
aforesaid.  To  that  judgment  the  prisoner  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error,   which   was  accordingly  awarded. 

But  one  error  in  the  judgment  is  assigned  in 
the  petition  for  a  writ  of  error.  After  settinjj 
out  the  verdict  of  the  jury,  the  petitioner  pro- 
ceeds to  assign  the  error  in  these  words :  "Now 
nowhere  in  this  verdict  does  the  jury  say 
whom  it  was  that  petitioner  unlawfully  shot, 
&c.  It  charges  a  simple  unlawful  shooting, 
but  omits  all  mention  of  any  person  injured. 
The  first  part  of  the  verdict  refers  to  'with- 
in indictment,*  but  does  not  name  per- 
son shot.  The  latter  clause,  or  'guilty' 
clause  does  not  even  refer  to  the 
924  'within  indictment.'  *This  verdict  was 
clearly  too  uncertain  in  so  grave  a 
case,  and  the  court  erred  in  refusing  to  set 
it  aside  and  grant  a  new  trial  and  to  arrest 
the  judgment." 

It  is  impossible  to  misunderstand  the  ver- 
dict of  the  jury,  and  if  there  be  any  defect 
in  it,  it  is  purely  technical,  and  no  doubt 
would  have  been  at  once  removed  if  the 
attention  of  the  court  had  been  called  to  it 
before  the  discharge  of  the  jury. 

But  is  there  even  a  technical  defect?   Cer- 
tainly there  is  not  a  substantial  defect. 
A  verdict  of  a  jury  in   a  criminal  case 
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must  always  be  read  in  connection  with  the 
indictment;  and  if  it  be  certain,  upon  read- 
ing them  together,  what  is  the  meaning  of 
the  verdict,  it  is  sufficiently  certain.  '  The 
indictment  is  never  copied  or  repeated  in 
the  verdict;  nor  need  the  charge  be  set  out 
in  the  latter  wkh  anj^tng  like   the   same 

?iarticttlarity  with  which  it  is  set  out  in  the 
ormer.  The  verdict  refers  to  and  adopts  the 
indictment,  in  whole  or  in  part,  either  ex- 
pressly or  by  plain  implication.  When  the 
mdictment  contains  but  one  charge,  of  which 
the  accused  must  be  either  guilty  or  not 
guilty,  and  the  verdict  simply  is,  "we,  the 
jury,    find    the    prisoner    gfiilty,"    or    "not 


''If  such  act  be  cone  unlawfully,  but  not 
maliciously,  with  '.he  intent  aforesaid,  the 
offender  shall,"  &c.  Under  that  chapter  and 
section,  the  indictment  against  the  accused 
might  have  contained  two  counts,  one  for 
doing  the  act  maliciously,  and  the  other  for 
doing  it  unlawfully  only;  and  the  accused, 
in  that  case,  might  have  been  found  guilty 
under  either  of  the  counts,  according  to 
the  facts  as  proved  before  them. 

But  chapter  202,  section  29,  declares  that 
"on  any  indictment  for  maliciously  shoot- 
ing," &c.,  a  person,  "with  intent  to  kill  him, 
the  jury  may  find  the  accijsed  not  guilty  of 
the  offence  charged,  but  guilty  of  malicious- 


guilty,"  as  the  case  may  be,  what,  then,  is  |  ly  doing  such  act  with  intent  to  maim,  dis- 
the  meaning  of  the  words  of  the  verdict —  figure  or  disable,  or  unlawfully  doing  it 
guilty  or  not  guilty  of  what?  Of  course,  of  |  with  intent  to  maim,  disfigure,  disable  or 
5ie  offence  charged  against  him  in  the  indict-    kill  such  person." 


ment.  Now,  if  we  take  away  the  indictment, 
the  verdict,  taken  by  itself,  will  be  nonsense. 
But,  taken  in  connection  ¥rith  the  indictment, 
as  it  always  is  and  must  be  taken,  it  is  per- 
fectly plain.  The  verdict  is  a  &ect  response 
to  the  issue  of  guilty  or  not  guilty,  which  the 
jury  are  sworn  to  try.    It  is  a  direct  response 


The  indictment  in  this  case  was  under  the 
latter  chapter  and  section,  that  is,  for  ma- 
liciously shooting  a  person  with  intent  to 
kill  him.  The  jury  certainly  intended, 
under  the  direction  and  authority  of  that 
chapter  and  section,  to  find  the  accused 
not  guilty  of  the  offence  as  charged,  that  is, 


to  the  question,  which,  alter  the  jury  have  |  of  maliciously  doing  the  act,  but  guilty  of 
come    into    court    and    announced    their  <  unlawfully  doing  it,   with   intent   to  maim, 

885  agreement  *in  their  verdict,  the  clerk,  disfigure,  disable  or  kill  such  person.  Have 
in  the  presence  of  the  prisoner,  and  after  '  they  sufficiently  indicated  their  intention  in 


telling  the  jury  to  look  upon  him,  propounds 
to  them,  viz:  "How  say  you?  Is  he  guilty  of 
the  offence  whereof  he  stands  indicted,  or 
not  guilty?   3  Rob.  Pr.,  old  ed.,  262. 

But  sometimes  an  indictment  contains 
several  counts,  or  an  offence  charged  in  one 
count  is  a  generic  offence  which  embraces 
several  species  of  the  same  offence.  If  in 
such  cases  the  jury  find  the  accused  gui4ty 
of  all  the  offences  charged  in  the  several 
counts,  or  of  the  whole  offence  charged  in 
an  indictment  containing  but  one  count, 
they  have  nothing  to  do  but  to  find  him 
"guilty,"  unless  the  offence  charged  be  mur- 
der, in  which  case  the  statute  requires  them 
further  to  find  whether  he  is  guilty  of  mur- 
der in  the  first  or  second  degree. 

But  if  in  such  cases  the  jury  find  the  ac- 
cused guilty  of  some  only  of  the  offences 
charged  in  the  several  counts,  or  only  of 
some  specific  offence  embraced  in  a  larger 
offence  charged  in  one  count,  a  simple  ver- 
dict of  gruilty  or  not  guilty  will  not  do;  but 
the  jury  must  sufficiently  designate  the 
coun-ts  under  which,  or  the  specified  offence 
of  which,  they  find  the  accused  guilty,  to 
ma^.e  their  meaning  intelligible. 

This  is  a  case  of  the  latter  class,  in  which 
it  was  not  enough  for  the  jury  to  find  a  ver- 
dict simply  of  guilty;  but  it  was  necessary 
for  them  to  designate  sufficiently  the  spe- 
cific offence  of  which  they  intended  to  find 
the  accused  fi[uilty.  reading  their  verdict  in 
connection  with  the  indictment,  as  before 
stated.    Have  they  done  so  in  this  case? 

The  law  under  which  this  case  arises  may 
be  fo«Bd  in  the  Code  of  1873,  ch.  187,  §  10, 
and  ch.  202,  §  29. 

Chapter  187,  section  10,  declares  that  "if 

any    person    maliciously    shoot,"    &c., 

926     any    person,    "with    intent    *to    maim, 

disfigure,  disable  or  kill,  he  shall,"  &c. 


their  verdict?    We  think  they  have. 

Now  look  at  the  verdict  in  connection 
with  the  indictment  and  with  the  section 
under  which  it  was  found,  and  how  can  we 
understand  the  verdict  otherwise? 

"We,  the  jury,  find  the  defendant,  John 
Hoback,  not  guilty  of  malicious  shooting, 
as  in  the  within  indictment  charged."  This 
certainly  is  plain  enough,  and  sufficiently 
ignores  the  charge  of  maliciously  doing  the 
act.  It  expressly  refers  to  the  indict- 
927  ment,  on  *the  back  of  which  it  is  writ- 
ten.'And  it  thus  proceeds,  after  a  mere 
comma,  "but  guilty  of  unlawful  shooting 
with  intent  to  maim,  disfigure,  disable  and 
kill,  and  fix  his  term  of  confinement  in  the 
state  penitentiary  at  two  years."  Arc  not 
the  meaning  and  effect  of  the  verdict  and 
indictment,  construed  together,  precisely 
the  same  as  if  the  words  "of  his  malice 
aforethought"  were  not  in  the  indictment, 
the  word  "unlawfully"  was  there  in  their 
stead,  and  the  verdict  of  the  jury  was  sim- 
ply a  verdict  of  "guilty."  Can  we  place  upon 
the  verdict  so  unreasonable  a  construction 
as  to  make  it  doubtful  whether  the  jury  in- 
tended to  find  that  Brown  Seagle  was  the 
person  shot,  or  that  no  person  was  in  fact 
shot?  See  1-  Chit.  Cr.  I^w,  636  marg.  and 
seq.;  2  Va.  Ca.  231,  273. 

Canada's  case,  22  Gratt  899;  and  Randalls 
case,  24  Id.  644,  are  cited  by  the  counsel  of 
the  plaintiff  in  error  as  fully  sustaining  their 
view  of  the  case.  We  do  not  think  they  at 
all  sustain  it.  In  Canada's  case,  the  prisoner 
was  indicted  for  making  an  assault  upon  an- 
other, and  feloniously  and  maliciously  cutting 
him,  &c.,  with  intent,  &c.  The  jury  found  "^hc 
prisoner  not  guilty  of  the  malicious  catting 
and  wounding,  as  charged  in  the  within  in- 
dictment, but  guilty  of  an  assault  and  battery, 
as    charged    in    the    within    indictment,   and 
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assessing  his  fine  at  $500."  Held:  This  is 
an  acquittal  of  the  prisoner  of  the  felony 
charged,  whether  of  the  malicious  or  unlaw- 
ful cutting,  &c.,  with  intent  to  maim,  &c.; 
and  it  is  a  conviction  for  the  misdemeanor 
of  assault  and  battery.  We  cannot  conceive 
how  that  case  can  give  any  support  to  the 
view  of  the  prisoner's  counsel  in  this  case. 
RcndalVs  case  seems  to  be  more  pertinent 
to  this.  There  the  prisoner  was  indicted, 
for   that  he,  "with  malice  aforethought,"  did 

"unlawfully  shoot  and  wound  I.  S. 
983     Moore,  with  intent  ♦him  the  said  I.  S. 

Moore,  with  set  purpose  and  malice 
afterthought  to  kill  and  murder."  The  jury 
found  a  verdict  in  these  words:  "We,  the 
jury,  find  the  prisoner,  Henry  Randall,  guilty 
of  malicious  shooting,  and  fix  the  term  of 
imprisonment  in  the  penitentiary  at  five 
years." 

There  was  a  motion  in  arrest  of  judgment, 
which,  however,  the  court  below  rendered 
according  to  the  verdict.  The  case  was 
brought  to  this  court  by  a  writ  of  error,  and 
one  of  the  errors  assigned  by  the  plaintiff 
in  error  was,  that  the  verdict  found  him 
guilty  of  no  offence  at  all,  having  found  him 
guilty  merely  "of  malicious  shooting."  The 
attorney  general  admitted  that  this  error 
was  well  assigned;  atid  this  court,  concur- 
ring in  that  view,  reversed  the  judgment  of 
the  court  below  on  that  and  other  ground. 
Now  if  the  jury  in  response  to  the  indict- 
ment, and  to  the  question  propounded  to 
them  by  the  clerk  when  they  came  into 
court  to  render  their  verdict,  had  simply 
pronounced  the  prisoner  "guilty,"  it  would 
have  been  all  sufficient,  and  have  had  the 
same  effect  as  if  they  had  repeated  after  the 
word  "guiltjr"  the  whole  charge  contained 
in  the  indictment  in  manner  and  form  as 
therein  made.  But  they  found  him  guilty  of 
"malicious  shooting,"  without  saying  wheth- 
er anybody,  and  if  anybody  who  was  shot, 
and  with  what  intent  the  shooting  was,  ana 
without  referring  to  the  indictment,  and  it 
did  not  even  appear  from  the  record  that 
the  finding  was  endorsed  upon  the  indict- 
ment. The  finding  was  of  a  single  fact  men- 
tioned in  the  indictment,  to  wit:  maliciously 
shooting,  which  in  itself  was  no  felony,  and 
indeed  not  a  criminal  offence  at  all.  We  here- 
fore  think  that  Randall's  case  does  not  sustain 
the  view  contended  for  by  the  counsel  of  the 

plaintiff  in  error  in  this  case. 
989         *A  recent  case  decided  by  the  supreme 

court  of  North  Carolina.  74  N.  C.  Re- 
ports 246,  State  v.  Hudson,  was  brought  to 
the  notice  of  this  court  during  the  argument 
of  this  case,  as  seeming  to  have  some  bear- 
ing upon  it.  We  cannot  see  that  it  has. 
There  the  indictment  was  for  assault  and 
battery,  in  the  ordinary  form.  The  jury 
found  the  defendant  "guilty  of  shooting." 
"Shooting  at  what?"  enquired  the  judge,  who 
delivered  the  opinion  of  the  court.  "In  what 
direction.^  If  at  any  human  object,  was  that 
object  within  the  carrying  distance  of  the 
gun,  so  as  to  constitute  an  assault?  If  the 
indictment  had  charged  that  the  assault  was 
made  by  shooting  at  the  prosecutor,  pcssibly 
the  verdict  could  be  sustained  by  the  rea- 


sonable certainty  of  its  meaning,  to  be  ob- 
tained by  construing  the  bill  and  verdict  to- 
gether. But  the  instrument^  contains  no  such 
charge,  and  the  verdict  standing  by  itself 
is  therefore  senseless,  certainly  it  w  not  re- 
sponsive to  the  indictment."  We  think  that 
decision  is  correct,  and  that  it  is  not  at  all 
in  conflict  with,  if  it  does  not  sustain  our 
opinion  in  this  case. 

We  think  there  is  no  ^rror  in  the  judg- 
ment of  the  court  below,  and  that  it  cvnght 
to  be  affirmed. 

Judgment  affirmed. 


930       *Rou8sell  v.  The  Commonwealth. 

January   Term,    1877,    Richmond. 

Crtmtnal  Lavr — ^Motion  tor  Gonttnnance.*— • 

R  is  indicted  for  larceny  in  the  corporation  court  of 
Norfolk  in  October,  1875.  The  clerk,  at  her  in- 
stance twice  sends  a  subpoena  for  C  as  a  witness,  to 
the  sheriff  of  Surry,  where  C  lives,  which  are  re- 
turned, "came  too  late  to  serve."  ii.e  sends  another, 
which  is  not  returned.  In  June  the  case  is  con- 
tinued for  the  commonwealth.  The  counsel  of  R 
relying  on  the  practice  of  other  clerks,  to  issue 
subpoenas  for  a  witness  once  directed  to  be  sum- 
moned, does  not  direct  the  issue  of  one  to  the  Oc- 
tober term;  and  one  is  not  issued,  and  C  is  not 
present  when  on  the  2nd  of  October  the  case  is 
called  at  that  term.  The  court  continues  the  case 
until  the  9th,  and  the  clerk  by  the  first  mail  (the 
next  day)  sends  a  subpoena  for  C  to  the  sheriff  of 
Surry;  but  on  the  9th  the  writ  is  not  returned  nor 
is  the  witness  present.  Though  the  counsel  for  R 
states  in  writing  that  he  has  conversed  with  C,  and 
that  he  will  prove  material  facts,  which  he  states, 
in  favor  of  R,  and  R  swears  that  C  is  a  material 
witness  for  her,  and  she  cannot  go  safely  to  trial 
without  him,  and  that  she  can  prove  by  him  the  facts 
stated  by  the  counsel,  the  court  heiu  justified  in 
refusing  a  continuance  of  the  cause. 

At  the  October  term  1875  of  the  corpora- 
tion court  of  Norfolk,  Amedee  Roussell  and 
Amelia  Roussell  were  jointly  indicted,  for, 
on  the  7th  of  iSeptember,  1875,  stealing  a 
large  quantity  of  jewelry,  a  gold  watch  and 
silver  fork,  the  property  of  Emile  Goulard. 
The  cases  were  continued  until  the  October 
term  1876,  the  parties  being  admitted  to  bail. 
When  the  case  was  called  at  the  October 
term  1876,  the  attorney  for  the  common- 
wealth elected  to  try  them  separately,  and  to  take 


*Motton  for  Gonttnaance — ^Dta«retton — 
Review.— In  Norfolk  R.  Co.  v.  Shott,  92  Va.  45, 
the  court  citing  the  principal  case  says:  "The  court 
in  which  a  trial  takes  place  is  in  a  position  to  deter- 
mine, better  than  any  one  else  can  do,  the  sufficiency 
of  ground  relied  on  for  a  continuance;  hence  it  is 
that  an  appellate  court  does  not  interfere,  unless  the 
judgment  of  the  court  below,  on  such  a  motion,  is 
plainly  erroneous.'*  The  following  cases  also  cite  the 
principal  case  approvingly:  Welch  ▼.  Com.,  90  Va. 
321;  Phillips  v.  Com.,  90  Va.  403;  Com.  v.  Mister,  79 
Va.  5;  Keesee  v.  Border  Grange  Bank,  77  Va.  132; 
Pairo  v.  Bethell,  75  Va.  828;  The  Bland  and  Giles 
County  Judge  Case,  33  Gratt.  443  and  note^  distin- 
guished in  Walton  v.   Com.,  32  Gratt.  85 
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up  first  the  case  of  Amelia  Roussell.  She,  by 

her  counsel,  then  moved  the  court  for 
981     a  continuance  of  *the  cause,  upon  the 

ground  of  the  absence  of  George  T. 
Clarke,  a  material  witness  for  her,  who  lived 
in  the  county  of  Surrey.  The  counsel  stated 
in  writing  that  he  had  conversed  with  Clarke, 
and  he  expected  to  prove  by  him  that  Goul- 
ard, the  prosecutor  in  the  case,  and  the  main 
witness,  was  unworthy  of  belief,  and  that 
disposition  had  been  made  of  part,  if  not  the 
whole,  of  the  property  alleged  by  Goulard  to 
have  been  stolen  by  the  prisoners  prior  to  the 
time  at  which  the  prisoners  were  charged 
with  the  theft.  And  the  prisoner  made  oath 
to  the  materiality  of  the  witness,  and  that 
she  could  not  go  safely  to  trial  without  him. 
That  she  expected  to  prove  by  him  that 
Goulard  was  unworthy  of  belief,  and  that 
some,  if  not  all,  of  the  articles  alleged  to 
have  been  stolen  by  her  were  disposed  of  by 
Goulard,  in  Surry  county,  before  the  day  on 
which  it  is  alleged  she  stole  them. 

It  appeared  that  in  Septemb^  1875,  before 
the  indictment  was  found,  the  prisoner  had 
caused  a  subpctna  to  be  issued  by  the  clerk 
of  the  corporation  court  for  Clarke,  addressed 
to  the  sheriff  of  Surry  county,  returnable  Oc- 
tober 7th,  1875 ;  which  was  returned  by  sheriff, 
"came  to  hand  11th  day  of  October  1875, 
too  late  to  be  executed."  That  on  the  19th 
of  October  the  counsel  caused  to  be  is- 
sued two  subpoenas  for  Clark,  returnable  to 
the  November  term;  and  one  of  these  he 
mailed  to  the  sheriff  of  Surrey,  and  the 
other  to  Clarke;  but  no  return  was  made  of 
said  writs.  That  on  the  4th  of  November 
the  court  caused  a  rule  to  be  issued  against 
Clarke,  directed  to  the  sheriff  of  Surry 
county,  returnable  on  the  10th  of  November, 
on  which  there  was  a  return  of — "came  to 
hand  November  15th,  too  late  to  execute." 
That  Clarke  being  a  member  of  the  legisla- 
ture, the  case  was  continued  to   the   April 

term  of  the  court;  but  the  clerk  by 
932     mistake  issued  a  subpoena  *returnable  to 

March  term,  which  was  returned  ex- 
ecuted. Nothing  was  done  at  the  April  term 
in  the  case.  At  the  June  term  Clarke  was 
present;  but  the  case  was  continued  for  the 
commonwealth.  That  prisoner's  counsel  re- 
lying upon  what  was  the  habit  of  clerks  in 
other  courts  to  regularly  issue  subpoenas  in 
all  cases  when  once  an  order  had  been  given, 
to  every  term  of  the  court  in  which  the  case 
was  docketed  for  trial,  without  further  direc- 
tions, did  not  give  any  additional  memoran- 
dum to  the  clerk  directing  said  witness, 
Clark,  to  be  subpoenaed.  That  on  the  2d  of 
October  1876,  upon  the  calling  of  the  case 
for  trial,  Clarke  being  absent,  not  being 
summoned,  and  no  directions  given  to  the 
clerk  since  the  first  calling  of  the  cause,  on 
motion  the  court  continued  the  case  in  order 
to  get  said  witness  present,  to  the  9th  day  of 
October  1876.  That  then  and  there  the  pris- 
oner through  her  counsel  caused  another 
subpoena  to  be  issued  for  said  witness,  Clarke, 
returnable  to  the  9th  of  October;  and  that 
the  clerk  sent  the  said  subpoena  by  the  first 
mail  Cthe  next  morning),  directed  to  the 
sheriff  of  Surry  county;  but   said  subpoena 


was  not  returned  in  time  for  the  trial,  nor 
did  the  witness  appear.  The  court  over- 
ruled the  motion  for  a  continuance  of  the 
case;  and  the  prisoner  excepted. 

On  the  trial  the  jury  found  the  prisoner 
guilty,  and  fixed  the  term  of  her  imprison- 
ment in  the  penitentiary  at  five  years;  and 
the  court  sentenced  her  accordingly.  And 
the  prisoner  thereupon  applied  to  a  judge  of 
this  court  for  a  writ  of  error;  which  was 
awarded. 

Godwin  &  Crocker,  and  T.  IV .  Pierce,  for 
the  prisoner. 

The  Attorney  General,  for  the  common- 
wealth. 

Burks,  J.  On  the  11th  day  of  October 
983  1876  Amelia  *Roussell  (the  ^plaintiff  in 
error)  was  tried  in  the  corporation  ooort 
of  the  city  of  Norfolk,  on  an  indictment 
for  grand  larceny.  The  jury  found  her 
guilty,  fixed  the  term  of  her  imprisonment 
in  the  penitentiary  at  five  years;  and  she 
was  sentenced  by  the  court  accordingly. 

When  the  case  was  called  for  trial,  she  by 
her  counsel  moved  the  court  for  a  contina- 
ancc  of  the  cause,  on  the  ground  of  the  ab- 
sence of  a  witness.  The  court  ovemiled 
the  motion,  and  she  excepted. 

The  single  question  presented  for  the  con- 
sideration of  this  court  upon  the  writ  of  error 
is,  whether  the  court  below  erred  in  overrul- 
ing the  prisoner's  motion  for  a  continuance. 

In  support  of  her  motion,  she  proved  by 
her  counsel  that  the  witness  on  account  of 
whose  absence  the  motion  was  made,  was 
George  T.  Clarke,  of  the  county  of  Surry, 
Virginia;  that  the  counsel  had  conversed 
with  the  witness  on  the  subject  of  his  testi- 
mony; that  it  was  material  to  the  defence 
of  the  prisoner,  and  that  she  expected  to 
prove  by  said  Clarke  that  M.  Goulard,  the 
prosecutor  and  main  witness  for  the  common- 
wealth (whose  goods  she  was  charged  in  the 
indictment  with  having  stolen),  was  unworthy 
of  belief;  and  that  (k)ulard  had  disposed  of 
a  part,  if  not  the  whole  of  the  goods  charged 
to  have  been  stolen,  prior  to  the  time  at 
which  it  was  alleged  that  the  prisoner  had 
committed  the  larceny  thereof.  In  addition 
to  this  statement  of  her  counsel,  she  made 
an  affidavit  to  the  same  effect,  and  further, 
that  she  could  not  safely  go  to  trial  in  the 
absence  of  the  witness. 

It  appears  by  the  record  that  she  was  in- 
dicted in  the  corporation  court  of  Norfolk, 
on  the  4th  day  of  October  1875.  So  that 
twelve  months  intervened  between  the  find- 
ing of  the  indictment  and  her  trial  and 
934  conviction  *thereunder.  By  the  direc- 
tion of  her  counsel,  a  subpoena  for  the 
witness  Clarke  was  issued  on  the  30th  day 
of  September,  four  davs  before  she  was 
indicted,  addressed  to  the  sheriff  of  Surry, 
and  returnable  on  the  7th  day  of  October 
following.  It  was  not  executed;  the  shcriiT 
making  return  that  it  came  to  hand  "too 
late  to  execute."  The  case  was  continued 
to  the  November  term  following.  Previous 
to  that  term,  to  wit,  on  the  19th  of  Octo- 
ber, the  prisoner's  counsel  caused  two  sub' 
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Pcmas  to  be  issuad  for  Clarke,  one  of  which 
was  mailed  to  the  sheriff  of  Surry,  and  the 
other  was  mailed  to  Clarke  himself,  both 
returnable  to  the  November  term  of  the 
court;  but  no  return  was  ever  made  of 
either. 

At  the  November  term,  to  wit,  on  the  4th 
day  of  November,  a  rule  was  made  against 
Clarke,  returnable  to  the  10th  day  of  the 
same  month;  to  which  rule  the  sheriff  of 
Surry  made  return,  that  it  "came  to  hand 
15th  November,  too  late  to  execute." 

The  court  learning  that  Clarke  was  a 
member  of  the  Virginia  legislature,  continued 
the  case  to  the  April  term  following  (1876). 
The  clerk  issued  a  subpana  for  Clarke,  but 
by  mistake  made  it  returnable  to  March 
instead  of  to  the  April  term.  The  subpoena 
was  executed,  but  nothing  was  done  in  the 
case  at  the  April  term.  At  the  June  term, 
it  is  stated  in  the  bill  of  exceptions,  but  no 
copy  of  any  order  of  the  court  at  that  term 
appears  in  the  record,  that  Clarke  was  pres- 
ent and  that  the  case  was  continued  "on 
the  motion  of  the  commonwealth,  and  not 
upon  the  motion  of  the  prisoner."  At  the 
July  term  the  case  was  continued  for  the 
commonwealth,  on  account  of  "the  illness  of 
an  important  witness  for  the  commonwealth." 
Whether  the  witness,  Clarke,  was  in  at- 
tendance at  the  July  term  does  not 
985  appear.  The  case  was  continued  *at 
that  term  to  the  October  term  following 
(1876).  When  the  case  was  called  for  trial 
at  the  Octber  term,  to  wit,  on  the  2nd  day  of 
October,  the  witness,  Clarke,  was  not  in 
attendance,  and  it  appeared  that  he  had  not 
been  summoned  to  attend,  that  no  process 
had  issued  requiring  his  attendance,  and 
none  had  been  ordered  to  be  issued;  "the 
prisoner's  counsel  relying,"  as  stated  in 
the  bill  of  exceptions,  "upon  what  was  the 
habit  of  the  clerks  of  other  courts  to  regu- 
larly issue  subpcfnas  in  all  cases,  when  once 
an  order  had  been  given,  to  every  term  of 
the  court  in  which  the  case  was  docketed, 
without  further  directions."  The  bill  then 
proceeds  as  follows:  "that  on  the  2nd  day 
of  October,  1876,  upon  the  calling  of  the 
case  for  trial,  the  said  witness  Clarke  being 
absent,  not  having  been  summoned,  and  no 
direction  having  been  given  to  the  clerk 
since  the  first  calling  of  the  case,  on  motion, 
the  court  continued  the  case,  in  order  to  get 
said  witness  present,  to  the  9th  day  of  Octo- 
ber 1876.  That  then  and  there  the  prisoner, 
through  her  counsel,  caused  another  sub- 
pcena  to  be  issued  for  said  witness,  Clarke, 
returnable  to  the  9th  day  of  October  1876; 
that  the  clerk  of  said  court  did  issue  said 
subpoena,  and  sent  it  by  the  first  mail  (the 
next  morning)  directed  to  the  sheriff  of 
Surry  county,  that  said  subpoena  was  not  re- 
turned in  time  for  the  trial,  nor  did  the  wit- 
ness appear." 

"A  motion  for  a  continuance,"  says  Judgb 
MoNCURE,  delivering  the  opinion  of  the  court 
in  Hewitt  v.  Commonwealth,  17  Gratt.  627, 
629,  "is  addressed  to  the  sound  discretion  of 
the  court,  under  all  the  circumstances  of 
the  case;  and  though  an  appellate  court  will 


supervise  the  action  of  an  inferior  court  on 
such  a  motion,  it  will  not  reverse  a  judg- 
ment on  that  ground,  unless  such  action  is 

plainly  erroneous." 
936        *Was  the  action  of  the  corporation 
court   in   refusing   the    continuance   in 
this  case  under  all  the  circumstances  '*plainly 
erroneous?"     I  cannot  think  so.    Although 
the  case  was  pending  in   court  for  twelve 
months,  it  does  not  appear  that  a  subpoena 
was  ever  served  upon  the  witness  Clarke  but 
once,  and  then   the  subpoena  was   returnable 
to  the  wrong  term  of  the  court;  nor  does  it 
appear   that   he   was   ever   in   attendance    ex- 
cept at  one  term,   (June),  and  it  does  not 
appear  that  he  had  been  summoned  to  that 
term.    Surely,  under  the  circumstances  dis- 
closed by  the  record,  after  the  case  had  been 
continued  from  the  July  term  to  the  October 
term  following,  it  behooved  the  prisoner  to 
use  diligence  in  preparing  for  trial  at  that 
term.    And  yet  no  summons  was  issued  for 
the  witness  whose  testimony  was  deemed  of 
such  great  importance  to  the  prisoner  on  the 
trial,  and  no  steps  whatever  were  taken  to 
secure  his  attendance.    The  only  excuse  of- 
fered for  this  omission,  was,  that  the  pris- 
oner's counsel  relied  upon  the  habit  of  the 
clerks  of  other  courts,  when  a  subpoena  for  a 
witness  had  once  been  ordered  in  a  case,  to 
continue  to  issue  it  afterwards  from  term  to 
term    until    trial,    without    further    directions. 
This  is  not  a  valid  excuse.    After  the  delay, 
which  had  occurred,  special  efforts  should 
have  been  made  to  secure  the  attendance  ♦£ 
this  witness.     Instead  of  that,  no  effort  was 
made  at  all.     It  cannot  be  said  that  she  was 
prevented  from  making  such  efforts  by  con- 
finement in  jail:    for  she  was  at  large  on  bail 
the  greater  part  of  the  time  after  she  was 
indicted,  and  during  the  whole  of  the  time 
from  the  July  term  till  the  October  term  fol- 
lowing at  which  she  was  tried.     When  the 
case,  therefore,  was  called  for  trial  on  the 
2nd  day  of  October,  1876,  it  would  not  have 
been  error  if  the  court  had  proceeded  at  once 
with   the   trial   in   the   absence   of   the 
937     witness.     *But  the  court,  out  of  mere 
indulgence,    doubtless,    to    the   prisoner,, 
and  to  enable  her  still  to  secure  the  attend- 
ance of  Clarke  at  the  trial,  postponed  it  tilt 
another  day  of  the  term,  the  9th  day  of  Octo- 
ber.   After  this  had  been  done,  it  was  not 
the  exercise  of  due  diligence  on  the  part  of 
the    prisoner    merely    to    cause    a    subpoena 
for  the  witness  to  be  sent  through  the  mail 
into  another  county  to  a  sheri-ff  who  on  two 
previous  occasions  in  the  same  case  had  made 
return  on  process  "not  time  to  execute,"  and 
at  other  times  had  not  returned  the  process 
at  all.     The  prisoner  could  not  have  known 
that    the    subpoena    thus    sent    would    have 
reached  the  sheriff  in  time  to  be  executed  by 
him,  if  it  reached  him  at  all.    Under  the  cir- 
cumstances, some  other  more  certain  mode 
should  have  been  adopted  to  have  the  sub- 
poena served,  or  at  least  placed  in  due  time 
in  the  sheriffs  hands  for  service. 

The  affidavit  of  the  prisoner,  that  Clarke 
was  a  material  witness,  and  that  she  expected 
to  prove  by  him  certain  fa«ts;^ould,  under 
Digitized  by  Vj  w' 
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the  circumstances,  have  further  stated,  if 
true,  that  she  could  not  prove  the  same  facts 
by  any  other  witness  present  at  the  trial. 

The  counsel  for  the  prisoner,  in  his  printed 
note  of  argument,  cites  in  support  of  his  as- 
signment of  error  the  case  of  Gwaikin  v. 
Commonwealth,  10  Leigh  687.  That  case  was 
essentially  different  from  the  one  we  are 
now  considering.  There  it  was  shown  that 
the  absent  witness  had  been  duly  summoned, 
that  his  testimony  was  material,  that  facts 
material  to  the  defence  could  be  proved  by 
him  which  could  not  be  proved  by  any  other 
witness,  and  that  the  witness  was  probably 
prevented  from  attending  by  his  sickness. 
The  certificate  of  the  judge  in  the  bill  of 
exceptions  in  this  case  that  the  evidence 
on  the  trial  (which  was  made  a  part  of 
the  record)  was  of  "a  circumstantial 
938  nature  and  *conflicting,"  can  have  no 
controlling  influence  in  determining 
the  propriety  of  the  action  of  the  court  in 
refusing  to  grant  the  continuance. 

I  am  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  corporation  court  of  the 
city  of  Norfolk,  and  that  the  said  judgment 
should  be  affirmed. 

MoNcuitE,  P.,  and  Christian  and  Staples, 
Js.,  concurred  in  the  opinion  of  Busks,  J. 

Anderson,  J.,  dissented. 

Judgment  affirmed. 


939    •McPherson  v.  The  Commonwealth. 
Stewart  v.  The  Commonwealth, 

March  Term,    1877,  Richmond. 

1.  IfArrlaflre  1>«twe«n  tlie  RacM—Valtdttir. 

— ^A  inarriace  between  a  white  man  and  a  woman 
who  is  of  less  than  one  fourth  of  negro  blood,  how- 
ever small  this  lesser  quantity  may  be,  is  legal. 
a.  Statvte — ^Ifejgro — Conatmctton. — A  woman 
whose  father  was  white  and  whose  mother's  father 
was  white,  and  whose  great-grandmother  was  of 
brown  complexion,  is  not  a  negro  in  the  sense  of 
the  statute. 

These  cases  were  separate  indictments,  the 
one  against  Rowena  McPherson  for  living  in 
illicit  intercourse  with  George  iStewart,  he 
not  being  her  husband;  and  the  other  against 
George  Stewart  for  living  in  the  same  way 
with  Rowena  McPherson.  she  not  being  his 
wife.  The  proofs  were  that  they  had  been 
married;  and  the  only  question  in  this  court 
was,  whether,  she  was  a  negro,  and  therefore 
the  marriage  illegal,  as  Stewart  was  a  white 
man.  On  that  question  the  facts  proved  are 
stated  by  Judge  Moncure  in  his  opinion. 
Both  the  parties  were  found  guilty  and  as- 
sessed with  a  fine.  And  they  thereupon 
applied  to  this  court  for  a  writ  of  error; 
which  was  allowed. 

George  D.  Wise,  for  the  appellants. 
The    Attorney    General,    for   the    common- 
wealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court  in  McPherson* s  case. 


Cited  and  approved  in  Jones  v.  Com.,  80  Va.  533. 
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940  *The  court,  without  deciding  any  of 
the  questions  presented  by  the  first  aod 

second  bills  of  exceptions,  is  of  opinion,  in 
regard  to  the  question  presented  by  the  third 
bill  of  exceptions,  that  the  hustings  court  of 
the  city  of  Manchester  erred  in  overruling  the 
motion  of  the  defendant  in  that  court,  the 
plaintiff  in  error,  to  set  aside  the  verdict 
because  the  same  was  contrary  to  the  law  and 
the  evidence,  and  grant  a  new  trial.  It  ap- 
pears from  the  certificate  of  the  facts  which 
were  proved  upon  the  trial  that  Rowena  Mc- 
Pherson, with  whom  George  Stewart  is  al- 
leged to  have  intermarried,  is  not  a  negro; 
and  therefore  the  said  marriage  is  not  on  that 
account  illegal.  It  appears  from  said  certifi- 
cate, among  other  things,  "that  her  father 
was  a  white  man;  that  her  mother  was  also 
by  a  white  man,  out  of  a  brown  skin  woman; 
that  Washington  Goode,  the  half -uncle  of  the 
said  Rowena  McPherson,  testified  that  the 
said  brown  skin  woman,  who  was  his  grand- 
mother, and  the  great-grandmother  of  said 
Row^ena  McPherson,  told  him  that  she  was  a 
half -Indian;  and  that  his  mother,  her  daugh- 
ter, also  told  him  the  same."  It  thus  appears 
that  less  than  one- fourth  of  her  blood  is  negro 
blood.  If  it  be  but  one  drop  less,  she  is  not  a 
negro.  Besides  having  certainly  derived  at 
least  three-fourths  of  her  blood  from  the 
white  race,  she  derived  a  portion  of  the  resi- 
due from  her  great-grandmother,  who  was  a 
brown  skin  woman,  and,  of  course,  not  a 
full-blooded  African  or  negro,  whose  skin  is 
black,  and  never  brown.  It  was  said  in  the 
family  that  the  said  brown  skin  woman  was 
a  half -Indian — a  fact  which  is  confirmed  by 
the  color  of  her  skin.  If  any  part  of  the  said 
residue  of  her  blood,  however  small,  was 
derived  from  any  other  source  than  the 
African  or  negro  race,  then  Rowena  Mc- 
Pherson cannot  be  a  negro. 

941  *The  court  is  therefore  of  opinion  that 
the  judgment  of  the  said  hustings  court 

is  erroneous;  and  it  is  considered  that  the 
same  be  reversed  and  annulled,  that  the  ver- 
dict of  the  jury  be  set  aside,  and  that  the 
cause  be  remanded  to  the  said  hustings 
court  for  a  new  trial  to  be  had  therein,  in 
conformity  with  the  foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the 
said  hustings  court  of  the  city  of  Manchester. 

Christian,  Stapi.es  and  Burks,  Js.,  con- 
curred in  the  opinion. 

In  Stewart's  case  the  opinion  and  judgment 
was  the  same. 
Judgments  reversed. 
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942    ^Haynes  v.  The  Commonwealth. 

March   Tenn,    1877,  Rkhmond. 

Absent,    Moncurs,    P.,    ANDttsoN,   J. 

I.  On  a  prosecution  for  larceny,  the  proseeator  save 
evidence  tending  to  show  when  and  how  the  larceny 
was  committed  on  him.  On  re-examination  he  was 
asked  by  the  attorney  for  the  commonwealth  if  he 
did  not  immediately  after  the  alleged  larceny  go  to 
the  honae  of  another  person, /wko  lived  ar  few  doon 
gitizedbyGOOQle 
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off,  and  tell  him  that  he  had  been  robbed,  and  the 
circumstances?  On  objection  to  the  qaestion  by  the 
counsel  for  the  prisoner,  the  court  below  sustained 
the  objection  to  so  much  of  the  question  as  referred 
to  the  details  of  the  statement,  but  allowed  the  wit- 
ness to  state  that  he  had  told  the  other  person  at 
the  time  named  "that  he  had  been  robbed/'  and  then 
allowed  this  person,  to  whom  the  statement  was 
made,*  to  testify  that  the  prosecutor  had  come  to 
him  and  told  him  that  he  had  been  robbed;  to  which 
the  counsel  for  the  prisoner  excepted. — H<u>: 

1.  Criminal  Iiaw— Res  Gestaa.* — The  sUte- 
ments  were  inadmissible.  They  were  inadmissible 
as  part  of  the  rts  gestae.  "Pacta  which  constitute- 
the  res  gestae  must  be  such  as  are  so  connected 
with  the  very  transaction  or  faet  under  investiga- 
tion as  to  constitute  a  part  of  it,"  and  the  above 
statements  do  not  come  within  the  definition. 

2.  Same — Complaints — Bvi4enee« — ^They  were 
inadmissible,  as  a  compiaint  made  by  the  prose- 
cutor recently  after  the  outrage  was  committed. 
The  only  exception  to  the  general  rule,  excluding 
the  statements,  or  declarations  of  parties  as  hear- 
say evidence  as  a  compUU9tt,  is  that  in  cases  of 
rape,  and  in  this  case  the  compiaint  must  be  made 
at  once. 

8.  Same — B-rldenee, — They  were  inadmissible, 
for  the  purpose  of  rebutting  the  imputation  that 
the  prosecutor  was  drunk  at  the  time  the  state- 
ments were  made.  If  the  credibility  of  a  witness 
is  assailed  because  he  was  drunk,  the  only  way  to 
meet  the  assault  is  by  proving  by  others  his  actual 
condition  at  the  time  of  the  transaction  of  which 

he  speaks,  and  not  by  statements  and  dedara- 
943         tions   of   his   *own   and   others,   which  might 

prejudice  the  prisoner  while  given  in  evidence 
under  the  pretence  of  showing  that  they  were  such 
as  a  sober  man  would  make  under  the  presumed 
circumstances  of  the  case. 

John  S.  Haynes  was  indicted  in  the  hus- 
tings court  of  the  city  of  Richmond  for  grand 
larceny;  and  on  his  trial  he  was  found  guilty, 
and  the  term  of  his  imprisonment  in  the  pen- 
itentiary was  fixed  at  five  years;  and  the 
court  sentenced  him  accordingly. 

On  his  trial  the  prisoner  took  two  excep- 
tions to  rulings  of  the  court;  and  applied  to 
a  judge  of  this  court  for  a  writ  of  error; 
which  was  awarded. 

The  bills  of  exception  are  set  out  in  the 
opinion  of  Judge  Christian. 

Crump  and  Will,  for  the  prisoner. 

The  Attorney  General  and  George  D.  Wise, 
for  the  commonwealth. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

This  case  is  before  us  upon  a  writ  of  error 
to  a  judgment  of  the  hustings  court  of  the 


*  Criminal  I^aw — Res  Gestae. — The  rule  laid 
down  by  the  principal  case  that  "Facts  which  consti- 
tute the  res  gestae  must  be  such  as  are  so  connected 
with  the  very  transaction  or  fact  under  investigation 
as  to  constitute  a  part  of  it"  is  adopted  in  Briggs  v. 
Com.,  82  Va.  562.  See  also  Barley  v.  Byrd,  95  Va. 
322;  Jones  v.  Com.,  86  Va.  742;  Kirby  v.  Com.,  77 
Va.  687;  Oliver  v.  Com.,  77  Va.  594;  Scott  &  Boyd 
v.  Shelor,  28  Gratt.  896,  citing  p^incipa^  case. 
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city  of  Richmond.  The  prisoner  was  in- 
dicted for  the  larceny  of  twenty  dollars 
from  the  person  of  McDonough,  the  prose- 
cutor. 

Neither  the  facts  proved  on  the  trial,  nor 
the  evidence,  are  certified  in  the  record. 

The  single  question  we  have  to  decide  is  as 
to  the  admissibility  of  certain  testimony  of- 
fered by  the  commonwealth's  attorney,  as 
shewn  by  the  following  bills  of  exceptions: 

FIRST  BII^L  OF  EXCEPTIONS. 

Be  it  remembered,  that  on  the  trial 
M4  of  this  cause,  *the  commonwealth  in- 
troduced as  its  first  witness,  Dominick 
McDonough,  the  prosecutor,  who  gave  evi- 
dence on  examination  in  chief,  tending  to 
show  that  the  accused  had,  on  the  night 
stated  in  the  indictment,  stolen  from  his 
person  his  pocket  book,  containing  the 
money  named  in  the  indictment,  and  on 
cross-examination  he  was  asked  whether  he 
h»d  not  been  drinking  liquor  on  that  night,  to 
which  he  replied,  yes,  but  that  he  was  sober 
and  in  his  perfect  senses.  Whereupon,  on  re- 
examination, he  was  asked  by  the  attorney  for 
the  commonwealth,  if  he  did  not,  immediately 
after  the  alleged  larceny,  go  to  the  house  of 
one  William  Disney,  who  lived  a  few  doors 
from  the  place  where  the  alleged  larceny 
occurred,  and  tell  him  that  he  had  been 
robbed,  and  the  circumstances  of  the  robbery 
as  he  had  detailed  them  on  his  examination 
in  chief;  to  which  question  the  prisoner,  by 
counsel,  objected,  and  the  court  sustained 
the  objection  to  so  much  of  the  question  as 
referred  to  the  details  of  the  statement,  but 
permitted  so  much  of  it  as  stated  to  Disney 
that  he  had  been  robbed;  to  which  question, 
as  modified,  the  accused  excepted;  and  there- 
upon the  witness  stated  that  he  had  gone  to 
Disney's,  who  lived  three  or  four  doors  from 
the  place  of  the  alleged  larceny,  and  told  him 
he  had  been  robbed;  td  the  admission  of 
which  evidence  the  accused  also  excepted, 
and  asked  that  the  same  be  excluded;  but 
the  court  overruled  said  objection,  and  ad- 
mitted and  refused  to  rule  out  the  said 
evidence;  to  which  two  opinions,  in  permit- 
ting said  question,  as  modified,  to  be  put, 
and  in  permitting  the  same  to  be  answered, 
the  accused,  by  counsel,  excepts,  and  prays 
that  this,  his  first  bill  of  exceptions,  may 
be  signed,  sealed  and  reserved  to  him, 
which  is  accordingly  done. 

945  ♦SECX)ND    BILL    OF    EXCEPTIONS. 

Be  it  remembered,  that  after  the  testi- 
mony stated  in  the  first  bill  of  exceptions 
(which  is  herein  referred  to  and  made  part 
hereof)  had  been  given,  the  commonwealth 
called  William  Disney,  who  was  asked  by  the 
attorney  for  the  commonwealth  on  his  exam- 
ination in  chief,  whether  Dominick  McDon- 
ough, the  prosecutor  and  witness  who  had  just 
testified,  as  stated  in  the  first  bill  of  exceptions, 
had  not  come  to  his  house  on  the  night  of  the 
alleged  larceny,  as  stated  in  the  indictment, 
and  informed  him  that  he  had  been  robbed; 
to  which  question  the  accused,  by  counsel, 
objected;  but  the  court  allowed  the  said 
question   to  be  PHJi^itilgd  b^@Dt!>grt"««« 
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answered,  yes,  he  had  come  to  his  house 
and  said  he  had  been  robbed;  to  which  evi- 
dence the  accused  objected,  and  asked  the 
court  to  exclude;  which  the  court  refused  to 
do:  to  which  question  and  answer  the  ac- 
cused, by  counsel,  excepts,  and  prays  that 
this,  his  second  bill  of  exceptions,  may  be 
signed  sealed  and  reserved  to  him;  which 
is  accordingly  done. 

These  two  bills  of  exceptions*  raise  the 
single  question,  whether  the  statement  made 
by  the  prosecutor  to  the  witness  Disney  as 
testified  to,  by  the  prosecutor  and  by  Disney, 
was  legal  and  proper  evidence  to  go  to  the 
jury.  Its  admissibility  is  urged  here  by  the 
attorney  general,  and  by  Mr.  Wise,  the  com- 
monwealth's attorney  of  the  city  of  Rich- 
mond who  appeared  with  him,  on  three 
grounds.  First,  for  the  purpose  of  rebutting 
the  imputation  of  drunkenness,  suggested  by 
the  cross-examination  of  prisoner's  counsel. 
Second,  that  it  was  admissible  as  part  of  the 
res  gestcs;  and  third,   that  it  ought  to 

946  be  received  as  a  ^complaint  made  by 
the   prosecutor   shortly   after   an   out- 
rage perpetrated  against  him. 

As  to  the  first  ground  it  is  sufficient  to  say, 
that  if  the  credibility  of  the  witness  was 
assailed  because  he  was  intoxicated,  the  only 
way  to  meet  such  an  assault  upon  his  credi- 
bility, was  to  prove  by  other  witnesses  his 
actual  condition  at  the  time  of  the  transac- 
tion of  which  he  speaks,  and  not  by  statements 
r»^d  declarations  of  his  own,  to  others,  which 
might  at  the  same  time  prjudice  the  pris- 
oner, while  given  in  evidence  under  the 
pretence  of  showing  that  they  were  such  as 
a  sober  man  would  utter  under  the  presumed 
circumstances  of  the  case.  If  the  prisoner's 
counsel  imputes  drunkenness  to  the  prosecu- 
tor, this  imputation  may  be  repelled  1)y 
direct  testimony,  showing  that  he  was  sober, 
but  certainly  not  by  statements  or  declara- 
tions which  are  mere  hearsay,  and  may  be 
used  to  the  prejudice  of  the  prisoner,  and 
which  as  independent  evidence  must  be 
excluded  as  hearsay  evidence. 

As  to  the  second  ground  upon  which  the 
admissibility  of  this  statement  of  the  prose- 
cutor to  the  witness,  Disney,  is  urged,  to  wit, 
that  it  is  a  fact  of  the  res  gesta,  we  are  of 
opinion  that  this  statement  could  not  be 
introduced  as  a  part  of  the  res  gestae. 

As  a  definition  of  what  in  law  is  res  gestce, 
the  following  may  be  adoi^ed  as  accurately 
defining  its  limits  and  meaning:  Facts  which 
constitute  the  res  gestce  must  he  such,  as  are 
so  connected  with  the  very  transaction  or  fact 
under  investigation  as  to  constitute  a  part  of 
it.  Now  the  statement  made  by  the  prosecu- 
tor to  Disney  after  the  larceny,  was  no  part 
of  the  transaction  under  investigation,  but 
was  something  that  occurred  afterwards,  and 
was  not  so  connected  with  it  as  to  form  a 
part  of  it.  It  was  the  prosecutor's  narrative 
of  a   past   transaction,   and   was   mere 

947  hearsay.  Nor  *could  such  evidence  be 
received  for  the  purpose  of  corroborat- 
ing the  evidence  of  McDonough,  the  prose- 
cutor? Such  evidence  upon  both  the  English 
and  American  decisions  is  plainly  inadmis- 
sible.   See  1  Parker  Crim.  Cases,  and  cases 
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there  cited.  Rohh  v.  Hackley,  23  Wend.  50; 
King  y.  Parker,  3  Doug.  R.  242;  Bull,  N. 
P.  291;  1  Starkie  149,  note;  1  Cowen  and 
Hill's  notes  776. 

Thirdly.  It  is  urged  in  argument  that  this 
evidence  is  admissible  as  a  complaint  made  by 
the  prosecutor  recently  after  the  outrage  had 
been  perpetrated;  and  it  is  evident  that  it 
was  upon  this  ground  that  the  learned  ^udge 
of  the  hustings  court  of  the  city  of  Richmond 
admitted  the  evidence,  because  the  bill  of 
exceptions  shows  that  while  he  excluded  all 
the  details  of  the  statement  of  the  prosecutor, 
he  admitted  the  statement  made  to  Disney 
that  he  had  been  robbed,  &c. 

We  have  carefully  examined  all  the  author- 
ities referred  to  by  the  learned  counsel  to 
sustain  this  position,  and  it  is  manifest  that 
the  only  exception  (established  by  well-con- 
sidered cases  and  reliable  text-writers)  to  the 
general  rule  excluding  the  statements  or 
declarations  of  parties  as  hearsay  evidence, 
as  a  complaint  is  the  exception  in  cases  of 
rape.  For  peculiar  reasons,  the  complaint  of 
the  victim  of  this  diabolical  outrage  and 
crime  is  received  as  evidence.  Such  a  victim 
must  at  once  make  complaint,  or  she  will  be 
suspected  of  consent.  The  instincts  of  hu- 
man nature,  revolting  at  this  unnatural  and 
heinous  crime,  compels  the  victim  to  cry  out 
and  denounce  its  foul  perpetrator;  and  such 
complaint,  made  under  the  smart  and  indif- 
nation  of  such  a  cruel  injury,  has  been  re- 
ceived by  the  courts  as  evidence.  But  even 
in  such  cases  the  evidence  is  confined  to  the 
new  complaint,  and  no  detailed  statement  of 
the  transaction  is  permitted  to  go  in 
948  evidence.  ♦See  3  Starkie  (Metcalfs 
ed.)  1266,  and  cases  there  cited;  Regina 
v.  Osborne,  41  Eng.  C.  L.  R.  338. 

This  is  a  well  recognized  exception  to  the 
general  rule,  excluding  the  declarations  of 
the  party  injured,  which  are  not  admissible 
as  part  of  the  res  gesta.  Such  statement  in 
the  form  of  complaint  is  admissible,  though 
not  a  part  of  the  res  gesta.  But  we  think  the 
exception  must  be  confined  to  cases  of  rape 
for  the  peculiar  reasons  above  stated.  It 
does  not  apply  to  any  other  case,  unless  the 
statement  or  declaration  comes  within  the  res 
gestce.  There  is  one  case  cited  by  the  attor- 
ney general,  and  it  is  the  only  one  that  can 
be  found,  which  seems  to  hold  that  the  com- 
plaint of  a  party  who  has  been  robbed  may 
be  given  in  evidence.  That  is  an  English 
case  decided  at  nisi  prius,  and  reported  very 
briefly  and  obscurely  in  25  Eng.  Crim.  Law 
Rep.  Ah\Rex  v.  Wink. 

There  is  no  case  which  we  can  find  which 
affirms  the  doctrines  of  this  case,  though  it  is 
referred  to  in  the  notes  to  some  of  the  text- 
writers  on  the  Law  Evidence.  But  it  is  op- 
posed by  all  the  recent  English  and  American 
cases.  See  People  v.  Finnegan,  1  Parker 
Crim.  Cases  147,  and  numerous  cases  there 
cited;  1  Bush  R.  208,  Morris  v.  Hazelwood; 
Tucker  v.  Hood,  lb.  210,  and  cases  cited. 

We  are  not  disposed  to  extend  this  excep- 
tion to  the  rule  of  evidence  further  than  to 
cases  of  rape,  and  only  to  recognize  thii  ex- 
ception as  one  growing  out  of  the  pccuh'ar 
reasons  already  adverted  yf^.^^^T^ 
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It  would  be  dangerous,  to  the  last  degree, 
to  permit  a  party  making  a  criminal  char^ 
against  another  to  support  his  own  evi- 
dence by  proof  of  declarations  made  by  him 
subsequent  to  the  alleged  crime. 

The  adjudication  of  the  rights  and  the  pro- 
tection of  the  liberties  of  the  citizen 
94a  require  that  mere  hearsay  *evidence 
should  be  excluded,  and  that  the  court 
in  every  case  should  confine  the  testimony 
to  the  issue  made  by  the  pleadings  and  to 
that  character  of  evidence  which  is  legal 
and  admissible  under  the  settled  principles 
of  the  laws  of  evidence. 

We  are  of  opinion,  for  the  reasons  herein 
stated,  that  the  judgment  of  the  hustings 
court  of  the  city  of  Richmond,  in  admitting 
the  testimony  of  the  prosecutor  McDon- 
ough  and  of  the  witness  Disney,  as  to 
declarations  made  by  the  former  to  the 
latter  subsequent  to  the  alleged  larceny,  was 
erroneous  and  must  be  reversed.  And  in 
consequence  of  such  error  a  new  trial  must 
be  awarded  to  the  prisoner. 

Judgment  rbvexsed. 


950    ♦Stuart   v.   The   Conunonwealth, 

July   Term,    1877,    Wythevillc. 
Absent,   Andmsok,   J. 

1.  Crtmiiial  Pr*cednr« — Verdict  mm  to  one 
Comnt^— Kffect.* — It  is  settled  law  in  this  state, 
that  where  there  are  several  counts  in  an  indictment, 
and  the  jury  find  the  accused  guilty  upon  one  of  the 
counts,  saying  nothing  as  to  the  others,  the  verdict 
operates  as  an  acquittal  upon  the  counts  of  which  the 
verdict  takes  no  notice;  and  the  court  should  enter 
a  judgment  accordingly. 

a.  Same — Same — Former  Jeopardy.t— In  such 
a  case,  if  the  accused  applies  for  and  obtains  a  new 
trial,  he  docs  not  thereby  waive  the  advantage  of 
the  acquittal  thus  obtained.  But  he  must  be  tried, 
and  can  only  be  tried  again,  on  the  count  on  which 
he  was  convicted,  and  not  on  the  counts  on  which 
he  has  been  before  acquitted.     And  the  rule  is  the 


•Criminal  Procednre — General  Verdict- 
Bad  Coant.— In  Richards  v.  Com.,  81  Va.  110,  the 
principal  case  is  cited  for  the  proposition  that  when 
»f  two  counts,  the  second  is  bad,  but  the  jury  find 
general  verdict  of  guilty  and  fixes  a  punishment  that 
could  not  be  fixed  under  the  first,  the  verdict  must  be 
set  aside  and  a  new  trial  awar-c^  and  accused  is  en- 
titled to  acquittal  under  the  first  count  as  the  verdict 
must  have  been  under  the  second,  citing  also  Mow- 
bray's Case,  11  Leigh  674;  Page  v.  Com.,  26  Gratt.  943. 

tWe^r  Trial — Former  Jeopardy — Statnte. — 
In  Benton's  Case,  91  Va.  789,  tne  court  construing 
»cc.  404,  Code  1887,  held  that  when  an  accused  is  con- 
victed of  an  offence  and  applies  for  and  obtains  a  new 
trial,  be  thereby  waives  his  former  jeopardy  and  sub- 
jects himself  to  further  trial.  And  where  more  than 
one  offence  is  distinctly  or  substantially  charged  in  one 
count  of  an  indictment,  and  there  has  been  a  verdict 
of  conviction  therein,  which  has  been  set  aside  and 
a  new  trial  awarded,  on  such  new  trial  the  accused 
shall  remain  liable  to  be  convicted  of  any  offence 
charged  in  the  indictment  for  which  there  is  no 
severer  penalty  than  for  the  offence  of  which  he  was 
convicted.     St-ealso,  Briggs  v.  Com.,  82  Va.   554. 
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same  whether  the  new  trial  is  granted  because  the 
verdict  is  contrary  to  the  evidence,  or  because  the 
verdict  is  so  defective,  or  uncertain,  that  legally 
no  judgment  can  be  pronounced  thereon. 

8.  Same — ^Same — Same. — ^And  the  same  rule  ap- 
plies where  on  an  indictment  for  murder,  the  jury 
found  the  prisoner  guilty  of  manslaughter,  or  on 
an  indictment  for  malicious  stabbing,  &c.,  with  in- 
tent to  maim,  disfigure  or  Idll,  the  jury  find  the 
prisoner  guilty  of  unlawful  stabbing  with  intent  to 
kill. 

4.  Same— Verdict  of  Gnilty— Effect  as  to 
Other  Connt».* — Where  there  is  but  one  count 
in  an  indictment  on  which  the  accused  may  be  con- 
victed of  one  of  several  offences  which  arc  covered 
by  the  indictment,  the  verdict  of  the  jury  finding 
the  accused  guilty  of  one  of  the  said  offences  is  a 
verdict  of  acquittal  of  all  the  others  of  a  higher 
grade  of  offence:  as  on  an  indictment  for  murder, 
a  verdict  finding  the  accused  guilty  of  manslaughter, 
is  a  verdict  of  acquittal  as  to  the  murder:  and  on 
an  indictment  for  malicious  stabbing  with  intent  to 
kill,  a  verdict  finding  the  accused  guilty  of  unlazoful 
stabbing  with  intent  to  kill  is  an  acquittal  of  ma- 
licious stabbing.  And  the  rule  stated  in  No.  2  ap- 
plies. Quaere:  If  this  rule  applies  where  on  an 
indictment  for  murder  the  jury  find  the  prisoner 
guilty  of  murder  in  the  second  degree. 

951  *ti.  Same — Same — Second  Trial. — On  a 
second  trial  of  the  offence  for  which  the  ac- 
cused was  found  guilty  by  the  jury,  if  the  jury  find 
him  guilty  they  may  fix  his  imprisonment  or  other 
penalty  at  any  period  or  penalty  authorized  by  the 
statute,  though  it  be  greater  than  that  fixed  by  the 
first  jury. 

6.  Same — ^Indictment. — Under  an  indictment  with 
only  one  count,  for  malicious  shooting,  stabbing  or 
cutting,  with  the  intent  to  kill,  the  accused  may  be 
convicted  of  the  offence  charged,  or  of  unlawfully 
doing  such  acts,  or  indeed,  of  any  other  offence — 
felony  or  misdemeanor — which  is  substantially 
charged  in  the  indictment. 

7.  Same — Acqnittal — Bffect  of  Snbaeanent 
4ina«binv  of  Indictment. — The  acquittal  ob- 
tained by  the  first  verdict  is  not  affected,  if  the 
indictment  under  which  it  was  found  is  afterwards 
quashed  by  the  court  on  the  motion  of  the  attorney 
for  the  commonwealth;  nor  is  the  prisoner  entitled 
to  be  discharged  from  prosecution  on  another  in- 
dtctment  for  the  offence  of  which  he  was  convicted 
in  the  first  indictment,  because  that  indictment  was 
quashed;  he  would  have  every  right  under  the  sec- 
ond indictment  that  he  had  under  the  first,  and  no 
more. 

8.  Same — Indictment* — Bar. — The  mere  pend- 
ency of  one  indictment  is  no  bar  to  another,  even 
for  the  same  offence;  the  accused  cannot  be  tried 
on  both,  but  the  commonwealth  may  elect  on  which 
it  will  prosecute. 

0.  Same  —  Jury  —  Verdict  —  Bffect. — The  dis- 
charge of  a  jury,  after  they  have  rendered  a  verdict 
against  a  prisoner,  but  which  verdict  is  adjudged  to 


*Same — Verdict   on   One  Connt — Bffect   mm 

to  Otbera.— In  State  v.  Cross,  44  W.  Va.  321,  29  S. 
E.  527,  the  court  says:  "The  court  should  render 
judgment  of  acquittal  in  the  counts  on  which  he  is  not 
found  guilty,  though  the  verdict  is  silent  as  to  them 
and  if  the  court  omits  such  judgment,  the  law  enters 
it,"  citing  the  principal  case  and  Lithgow's  Case,  2 
Va.  Cas.  297;  Bennett's  Case,  2  Va.  Las.  235;  Kirk's 
Case,   19   Leigh  627. 
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be  a  nullity  because  it  was  not  duly  perfected,  and 
thereupon  set  aside  as  insufficient,  is  no  bar  to  a 
prosecution  under  the  same  or  a  new  indictment 

10.  Same  —  Preliminary  Examination*. — 
When  a  prisoner  is  arrested  under  a  warrant  of  a 
justice,  examined  and  committed  to  jail,  and  in- 
dicted and  tried,  and  afterwards  that  indictment 
quashed  and  a  new  indictment  found  against  him 
for  the  same  offence,  he  is  not  then  entitled  to  a 
new  preliminary  examination  before  a  justice  under 
the  last   indictment  found  against  him. 

11.  Same — ^Habeaa  Corpn».^— Where  a  prisoner 
has  been  earned  to  the  penitentiary  in  execution  of 
the  judgment  of  the  court  below,  and  after  that  a 
new  trial  is  granted  him  by  the  court  of  appeals, 
the  last  named  court  will  award  a  writ  of  habeas 
corpus,  directed  to  the  superintendent  of  the  peni- 
tentiary, to  bring  the  prisoner  before  it,  and  order 
him  to  be  committed  to  the  sheriff  of  the  county  in 
whicn  the  court  of  appeals  is  sitting,  to  be  by  him 
conveyed  to  the  jail  of  the  county  in  which  the 
judgment  of  conviction  was  rendered,  for  the  pur- 
post  of  being  again  tried  in  conformity  with  the 
judgment  of  the  appellate  court. 


Robert  Stuart  was  indicted  in  the  county 

court  of  Washington  at  the  July  term 

868     1876,  for  "unlawfully,  *maliciously  and 

'  feloniously"  assaulting  one  Leander 
Galliher,  with  intent  to  "maim,  disfigure, 
disable  and  kill"  him.  There  were  two  counts 
in  the  indictment,  both  charging  the  same 
oflFcnce.  The  second  count  was  more  specific 
as  to  the  weapon  used  in  the  assault.  The 
defendant  demurred  to  the  indictment;  which 
was  overruled,  and  the  'trial  proceeded  with 
on  the  plea  of  "not  guilty"  at  that  term. 
At  that  trial  a  verdict  was  found  in  these 
words :  "We,  of  the  jury,  find  the  defendant 
guilty  of  unlawful  assault,  and  fix  the  term 
of  his  imprisonment  in  the  state  penitentiary 
for  two  years."  On  the  motion  of  the 
plaintiff  in  error  this  verdict  was  set  aside 
and  a  new  trial  granted,  and  the  cause  con- 
tinued until  the  August  term  of  the  court. 
At  the  August  term,  owing  to  the  "mutilated" 
condition  of  the  indictment,  on  the  motion  of 
the  attorney  for  the  commonwealth  it  was 
quashed.  The  plaintiff  in  error  then  moved 
the  court  to  discharge  him  from  custody, 
which  motion  was  overruled,  and  he  was 
remanded  to  jail,  and  the  plaintiff  in  error  ex- 
cepted. At  the  September  term  the  plaintiff 
in  error  was  again  indicted  for  the  same  of- 
fence, the  second  indictment  being  the  same 
in  every  material  point  as  the  first.  The 
plaintiff  in  error  then  moved  the  court  to  be 
sent  before  a  justice  of  the  peace  for  a  pre- 
liminary examination  on  this  latter  indict- 
ment (such  examination  was  had  before  the 
finding  of  the  first  indictment),  which  mo- 
tion was  overruled,  and  the  plaintiff  in 
error  excepted.  He  then  offered  two  special 
pleas  to  this  indictment:  one  of  a  former 
acquittal;  the  other  setting  out  all  the  pro- 
ceedings on  the  first  indictment,  and  claiming 
that  he  cotild  not  be  convicted  under  the 
second  indictment.  Both  of  these  pleas 
were,  on  the  nrotion  of  the  attorney  for  the 
commonwealth,  rejected  by  the  court; 
and  the  plaintiff  in  error  asrain 
863    *moved   the   court   to   discharge    him. 


which  the  court  refused  to  do.  He  then 
pleaded  "not  guilty."  A  trial  was  had,  and 
a  verdict  was  found  in  these  words:  "We, 
the  jury,  find  the  prisoner,  Robert  Stuart, 
guilty  of  the  nuUicious  assault,  with  intent  to 
maim,  disfigure,  disable  and  kill,  and  ascer- 
tain the  term  of  his  imprisonment  in  the 
penitentiary  to  be  five  years;"  which  ver- 
dict the  plaintiff  in  error  moved  the  court 
to  set  aside;  but  the  court  overruled  the 
motion,  and  entered  up  judgment  on  the  said 
verdict:  to  all  of  which  rulings  the  plaintiff 
in  error  excepted,  and  filed  his  bill  of  excep- 
tions. A  writ  of  error  was  awarded  by  the 
circuit  court  of  Washington,  and  the  judg- 
ment of  the  county  court  was  affirmed  by  it. 
The  plaintiff  in  error  then  obtained  a  writ 
of  error  from  a  judge  of  this  court  The 
errors  assigned  are  fully  stated  and  dis- 
cussed in  the  opinion  of  the  court. 

Buchanan  &  Trigg,  for  the  prisoner. 

The    Attorney    General,   for  the  common- 
wealth. 


StapliSS,  J.  It  is  well  settled  law  in  this 
state,  that  where  there  are  several  counts  in 
an  indictment,  and  the  jury  find  the  accused 
guilty  upon  one  of  the  counts,  saying  nothing 
as  to  the  others,  the  verdict  operates  as  an 
acquittal  upon  the  counts  of  which  the  ver- 
dict takes  no  notice,  and  the  court  should 
enter  a  judgment  accordingly.  Lithgow  v. 
Com.,  2  Va.  Cases  297;  Page  v.  Com.,  9 
Leigh  683;  Canada's  case,  22  Gratt.  899; 
Page's  case,  26  Gratt.  943.  It  may  be  re- 
garded as  equally  well  settled,  that  in  such 
case  if  the  accused  applies  for  and  obtains  a 
new  trial,  he  does  not  thereby  waive  the  ad- 
vantage of  the  acquittal  thus  obtained.  But 
he  must  be  tried,  and  can  only  be 
864  tried  "^again  on  the  count  on  which 
he  was  convicted,  and  not  on  the  counts 
of  which  he  had  been  before  acquitted.  The 
reason  is,  that  the  accused  having  been 
rightfully  acquitted  of  one  or  more  of  sev- 
eral offences  which  have  been  joined  in  the 
said  indictment,  he  cannot  again  be  brought 
into  jeopardy  for  these  alleged  offences,  be- 
cause, having  been  wrongfully  convicted  on 
another,  he  seeks  and  obtains  redress 
against  the  wrong  done  him. 

The  attorney  general  did  not  seriously  con- 
trovert this  doctrine.  He  maintained,  how- 
ever, that  the  rule  applied  only  in  those  cases 
where  the  new  trial  is  g^'anted,  because  the 
verdict  is  against  evidence;  and  that  it  had 
no  application  when  the  new  trial  is  granted 
on  account  of  a  defective  verdict,  which  is  in 
effect  a  mistrial.  In  other  words,  if  the  find- 
ing is  so  defective  or  uncertain  that  legally 
no  judgment  can  be  pronounced  thereon,  it 
is  a  mere  nullity,  and  the  accused  is  precisely 
in  the  same  condition  as  if  there  had  been 
no  trial;  the  whole  case  being  again  open 
for  investigation  upon  its  merits.  The  learned 
counsel  cited  no  authority  for  the  supposed 
distinction  in  the  two  cases,  nor  have  we 
been  able  to  find  any  that  sustains  it. 

It  would  seem  to  be  clear,  that  whether  the 
verdict  be  set  aside  because  it  is  defective,  or 
because  it  is  contrary  to  evidence,  the  legal 
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result  must  be  the  same.  If,  in  the  first  case, 
the  verdict  is  not  severable,  but  is  so  entire, 
that  to  vacate  the  conviction  necessarily  car- 
ries with  it  the  acquittal,  the  like  conse- 
quences must  ensue,  whatever  may  be  the 
ground  upon  which  the  verdict  may  be  set 
aside.  On  the  other  hand  if,  where  the  find- 
ing is  set  aside  because  it  is  against  evidence, 
the  new  trial  is  to  be  construed  as  apply- 
ing only  to  the  offence  of  which  the 
988  accused  is  convicted,  and  not  to  *that 
of  which  he  was  acquitted,  it  must 
have  the  same  effect  where  the  verdict  is 
set  aside,  because  it  is  uncertain  or  other- 
wise defective.  In  neither  case  can  the 
accused  be  put  twice  in  jeopardy  for  the 
same  offence  as  the  price  of  his  relief  against 
an  erroneous  verdict.  The  case  of  Marshall 
V.  Commonwealth,  5  Gratt.  6«3,  is  directly  in 
point  There  the  indictment  contained  two 
counts,  the  first  for  malicious  stabbing,  the 
second  for  unlawful  stabbing.  The  jury 
found  the  defendant  not  guilty  under  the 
first  count,  but  "guilty  of  unlawful  sub- 
bing," and  fixed  the  term  of  his  confinement 
in  the  penitentiary  at  five  years;  and  judg- 
ment was  entered  accordingly.  Upon  a 
writ  of  error  to  the  general  court  the  judg- 
ment was  reversed,  upon  the  ground  that  the 
verdict  was  defective.  But  the  general  court 
in  setting  aside  the  verdict  directed  a  new 
trial  to  be  had  only  on  the  second  count,  upon 
which  the  defendant  had  been  convicted. 
This  decision  is  conclusive  of  this  branch  of 
the  question.  In  the  present  case,  upon  the 
trial  of  the  first  indictment,  the  jury  found 
the  defendant  "guilty  of  unlawful  assault,** 
and  fixed  the  term  of  his  imprisonment  in 
the  penitentiary  at  two  years.  As  this  ver- 
dict, while  it  imposed  the  punishment  pre- 
scribed for  a  felony,  failed  to  find  the  intent 
necessary  to  constitute  a  felony,  it  was  very 
properly  set  aside  by  the  court.  It  is,  how- 
ever, manifest  that  the  jury  intended  to  find, 
and  have  in  effect  found  a  verdict  of  ac- 
quittal upon  so  much  of  the  indictment  as 
charges  a  malicious  assault.  Upon  that  part 
of  the  finding  a  judgment  of  acquittal  ought 
to  have  been  entered,  and  the  new  trial  con- 
fined to  the  allegation  ojF  an  unlawful  as- 
sault, with  intent  to  maim,  disfigrure,  dis- 
able and  kill  This  is  the  necessary  result  of 
the  doctrine  in  Marshall's  case,  unless 
986  there  be  something  ♦in  the  form  of  the 
indictment  requiring  the  application  of 
a  different  principle. 

In  Marshall's  case,  as  has  been  seen,  the 
indictment  contained  two  counts,  one  for 
malicious,  the  other  for  an  unlawful  assault. 
In  the  present  case,  the  first  indictment 
contained  two  counts,  both,  however,  for 
malicious  assault;  the  only  difference  being 
that  one  of  the  counts  sets  forth  the  instru- 
ment with  which  the  injury  was  inflicted. 
Both  counts  must,  therefore,  be  treated  as 
one,  so  far  as  the  grade  of  the  offence  is 
involved.  It  has  been  held  in  several  cases 
that  the  same  rules  do  not  apply  to  a  trial 
and  acquittal  upon  an  indictment  with  one 
count  that  govern  in  a  trial  upon  an  indict- 
ment with  several  counts.  Thus,  in  the 
State    V.   Bchimer,   decided   by    the   supreme 


court  of  Ohio,  20  St.  R.  572,  the  indictment 
contained  a  single  count  for  murder  in  the 
first  degree.  The  prisoner  being  convicted 
of  murder  in  the  second  degree,  obtained  a 
new  trial.  The  question  arose,  whether  upon 
such  new  trial  the  investigation  should  em- 
brace all  the  charges  in  the  indictment,  or 
be  confined  to  murder  in  the  second  degree. 
The  court  was  of  opinion  that  the  verdict 
was  severable  only  where  there  is  a  con- 
viction or  acquittal  on  several  counts  for  dif- 
ferent and  distinct  offences;  and  where  there 
is  but  one  defendant,  and  in  fact  but  one  of- 
fence, the  verdict  is  entire,  and  a  new  trial 
re-opens  the  whole  case  upon  its  merits. 
The  cases  of  Hale  v.  Commonwealth,  2  Hill 
(S.  C.)  R.  273;  Morris  State,  1  Blackf.  R.  37; 
United  States  v.  Harding,  1  Wallace  Jr.  R. 
127,  hold  the  same  doctrine. 

In  Livingston's  case,  14  Gratt  592,  upon  an 
indictment  containing  a  single  count  for  mur- 
der, the  accused  was  convicted  of  volun- 
957  tary  manslaughter,  and  the  *term  of 
his  imprisonment  in  the  penitentiary 
fixed  at  one  year.  This  court  reversed  the 
judgment  for  errors  committed  by  the  lower 
court  in  the  progress  of  the  trial.  The  ques- 
tion was  presented,  whether  upon  the  sec- 
ond trial  the  accused  might  be  tried  and 
legally  convicted  of  murder,  or  whether  the 
charge  to  the  jury  was  to  be  so  modified  as 
to  limit  the  finding  to  the  offence  of  man- 
slaughter. Judge  Daniel  took  the  ground 
that  a  party  who  has  been  erroneously  con- 
victed of  manslaughter,  and  who  has  appealed 
to  this  court  for  redress,  had  the  right  to  have 
his  wrong  remedied,  without  being  put  in 
jeopardy  for  a  higher  offence  of  which  the 
jury  has  found  the  prisoner  not  guilty.  He 
said,  if  there  had  been  one  count  for  mur- 
der and  another  for  manslaughter,  and  a 
verdict  of  guilty  on  the  latter  count,  taking 
no  notice  of  the  former,  it  would  seem  to  be 
clear,  under  the  authority  of  the  cases,  the 
cause  would  have  to  be  sent  back  for  an- 
other trial  for  manslaughter  only.  He 
asked,  what  difference  it  made  that  the 
verdict  had  been  rendered  on  a  single  count 
for  murder,  instead  of  two  counts,  one  for 
murder  and  the  other  for  manslaughter.  In 
either  case,  the  verdict  of  manslaughter  was 
as  much  an  acquittal  of  murder  as  a  verdict 
pronouncing  his  entire  innocence  could  be. 
In  support  of  this  view,  he  cited  a  number 
of  cases.  Slaughter  v.  State,  6  Hump.  R.  410 ; 
Hurt  V.  The  State,  25  Miss.  R.  378 ;  Brennan  v. 
The  People,  15  Illi.  R.  572;  The  People  v.  Gil- 
more,  4  Cal.  R.  376;  Jones  v.  The  State,  13 
Texas  R.  168.  He  said  he  had  seen  no  case 
holding  a  contrary  doctrine,  except  the  case 
of  the  United  States  v.  Harding,  1  Wallace  Jr. 
127,  in  the  circuit  court  of  the  United  States. 
In  the  course  of  his  opinion  Judge  Daniel 
referred  to  the  cases  of  Ball  v.  Commonwealth, 
8  Leigh  726,  and  GTvatkin's  case,  9  Leigh 
998  678,  in  both  of  which  *the  accused  was 
convicted  of  murder  in  the  second  degree. 
A  new  trial  was  granted;  but  the  judgment 
of  the  general  court  in  each  case,  directing 
a  new  trial,  was  general  in  its  terms.  In 
neither  case  was  any  question  raised  as  to 
the  character  of  the  order  to  be  made  upon 
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the  new  trial,  nor  does  it  appear  the  matter  was 
in  any  manner  brought  to  the  attention  of  the 
court.  The  cases  were,  therefore,  in  JuixsE 
Daniei^'s  opinion,  not  entitled  to  the  weight  of 
an  express  adjudication  of  the  point  involved. 

The  other  judges  sitting  with  Judge 
Daniel  in  Livingston's  case,  without  express- 
ing any  opinion  upon  the  question,  were  in 
favor  of  remanding  the  cause  for  a  new 
trial  to  be  had  on  the  indictment  as  it 
stands,  and  without  any  change  in  the  usual 
charge   to   the   jury. 

The  question  must,  therefore,  be  consid- 
ered as  still  unsettled  in  Virginia.  The 
decision  of  the  general  court  in  Ball's  case 
and  in  Gwatkin's  case  cannot  be  regarded  as 
binding  authority  in  the  present  case,  not 
only  for  the  reason  already  stated,  that  the 
question  was  not  raised,  but  for  another 
suggested  by  Judge  Daniel,  growing  out  of 
particular  rules  only  applying  to  murder  in 
the  second  degree.  What  is  said  by  Judge 
Daniel  on  this  subject  may  be  seen  by  refer- 
ence to  his  opinion. 

Whatever  may  be  the  just  rule  when 
there  is  a  conviction  of  murder  in  the  sec- 
ond degree,  which  we  are  not  called  on  to 
discuss,  it  is  generally  conceded  that  when 
the  indictment  contains  two  counts,  one  for 
murder  and  one  for  manslaughter,  which  are 
distince  offences,  if  the  accused  is  acquitted 
of  murder  and  convicted  of  manslaughter, 
and  a  new  trial  is  granted  him,  he  can 
959  only  be  tried  the  second  time  for  the  *of- 
fence  of  which  he  was  convicted,  and 
not  for  that  of  which  he  was  acquitted. 

It  will  be  seen,  therefore,  that  the  whole 
argument  turns  upon  a  supposed  distinction 
between  an  indictment  which  contains  a 
single  count,  and  on  indictment  containing 
two  or  more  counts.  It  is  difficult  to  be- 
lieve the  idea  could  ever  be  entertained  that 
the  most  valued  rights  of  the  citizen  are  to 
be  made  to  depend  upon  the  number  of 
counts  a  prosecuting  attorney  may  put  in 
his  indictment.  The  doctrine  that  liability 
to,  or  exemption  from,  punishment  rests 
upon  such  a  tenure  in  any  case,  illy  accords 
either  with  the  humane  spirit  of  the  law,  or 
those  constitutional  guarantees  which  define 
and  protect  individual  rights.  If  the  accused 
has  been  fairly  acquitted  of  any  offence,  he 
ought  not  to  be  tried  for  it  again,  whatever 
may  be  the  form  of  the  proceeding  against 
him.  If  there  be  anything  valuable  in  the 
principle  that  "no  man  can  be  twice  put  in 
jeopardy  for  the  same  offence,"  its  efficacy 
should  not  be  impaired  by  distinctions  so  tech- 
nical and  unsatisfactory.  In  most  of  the  states 
this  principle  is  enforced  by  express  con- 
stitutional provision.  The  Virginia  consti- 
tution, however,  contains  no.  such  provi- 
sion; but  with  us  the  maxim  has  all  the 
sanctity  of  constitutional  enactment,  and  is 
viewed  by  the  courts  with  the  greatest  fa- 
vor. If  a  party  improperly  convicted  of  an 
offence  can  only  have  the  conviction  set  aside 
upon  the  terms  of  submitting  to  a  greater 
wrong;  if  an  error  can  only  be  corrected  at 
the  price  of  surrendering  a  great  privilege,  and 
all  this  because  the  government  has  pursued 
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its  accusation  one  way,  instead  of  another, 
the  most  valued  rights  rest  upon  a  very 
feeble  foundation. 

In  the  State  v.  Martin,  30  Wise.  R.  216,  U 
Am.  Rep.  367,  Judge  G>le,  in  deliver- 

960  ing  the  unanimous  *opinion  of  the 
court  said:  "A  person  already  con- 
victed may  waive  the  constitutional  protec- 
tion against  a  second  prosecution,  and  ask 
for  a  new  trial  to  relieve  himself  from  the 
jeopardy  he  is  in.  And  when  he  docs  so,  what 
ought  to  be  the  extent  of  his  application? 
Is  it  to  expose  himself  to  the  possible  con- 
viction of  a  charge  of  which  he  has  been  ac- 
quitted, or  is  it  to  relieve  himself  of  one  ^f 
which  he  has  been  convicted?  It  wonM 
seem  that  a  bare  statement  of  the  proposition 
was  sufficient  to  furnish  the  proper  answer. 
The  motion  for  a  new  trial  could  only  prop- 
erly apply  to  the  crime  of  which  he  has  been 
convicted.  The  verdict  for  the  purpose  of  de- 
termining for  what  offence  the  defendant  may 
constitutionally  be  a  second  time  tried,  must 
be  treated  as  divisible  in  its  nature."  These 
observations  were  made  with  reference  to  an 
indictment  containing  a  single  count  for  mur- 
der. Their  justness  and  soundness  must  be 
conceded  by  all.  If  any  other  rule  were  es- 
tablished, as  has  been  well  said  by  a 
learned  judge,  no  man  will  subject  himself 
to  the  risk  of  being  hung  for  murder,  when 
convicted  of  manslaughter,  and  he  will  pre- 
fer, in  many  instances,  although  innocent,  to 
rest  under  the  conviction  rather  than  to  en- 
counter the  dangers  of  a  second  trial.  In 
every  case  where  the  timid  and  unfriended 
are  involved,  this  will  be  found  to  be  the 
result;  and  in  times  of  high  popular  eacdte- 
ment,  those  who  may  be  bold  in  conscious- 
ness of  innocence  will  hesitate  long  hefore 
they  assume  so  great  a  risk  and  pay  so  fear- 
ful a  premium  for  the  privilege  of  asserting 
their  innocence.  Murray  C.  J.,  in  the  Peo- 
ple V.  Gilmore,  4  Cal.  R.  376. 

In  1   Bishop  on   Crim.   Law,  sec.  676,  in 

speaking  of  the  doctrine  "that  no  man  is  to 

be  brought  into  jeopardy  more  than  once 

for    the    same    offence,"    the    author 

961  *proceeds   to  say:    "If,  therefore,  the 
verdict   which   finds  a  prisoner  guilty 

of  part  of  the  charge  against  him,  finds  him 
not  guilty  of  another  part — as,  for  example, 
guilty  on  one  count  of  the  indictment,  and 
not  guilty  on  another  count;  or  zvhcre  there 
is  but  one  count,  guilty  of  manslaughter,  and 
not  guilty  of  murder — and  a  new  trial  is 
granted  him,  he  cannot  be  convicted,  on  the 
second  trial,  of  the  matter  of  which  he  was 
acquitted  on  the  first."  The  same  doctrine 
is  laid  down  by  Wharton,  who  declares, 
upon  a  review  of  the  authority,  "The  true 
view,  however,  is  that  when  the  major  and 
minor  offences  are  together  before  the  jury, 
the  defendant's  conviction  of  the  second  of- 
fence is  an  acquittal  of  the  major,  and  is  a 
bar  to  the  further  prosecution  of  the  major.** 
1  Wh.  C.  Law,  sec.  556.  In  support  of  this 
position,  the  author  cites  decisions  of  the 
supreme  courts  of  California,  Georgia,  Illi- 
nois, Iowa,  Missouri,  Mississippi,  Tennes- 
see, and  Wisconsin,  which  may  be  seen  by 

reference  to  his  work.     C^  r^r-^r^]^ 
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The  main  argument  generally  relied  on  by 
those  who  take  a  different  view  of  this  ques- 
tion is,  that  a  verdict  is  an  entirety,  and  if 
that  part  of  it  finding  the  defendant  not 
pTuilty  be  set  aside,  the  part  acquitting  him 
is  also  necessarily  set  aside.  It  might,  how- 
ever, with  equal  propriety,  be  said  that  a 
verdict  acquitting  some  of  the  defendants 
is  an  entirety;  but  there  is  no  pretense  for 
saying  if  it  is  set  aside  as  to  those  convicted, 
it  must  share  the  same  fate  as  to  those  ac- 
quitted. And  so  when  the  indictment  con- 
tains several  counts,  it  may  be  said  the  ver- 
dict is  entire;  and  yet  there  is  no  question 
but  that  in  such  case  the  verdict  is  divisible. 
An  indictment  for  murder  is,  in  legal  con- 
templation, an  indictment  for  every  offence 
of  which  the  accused  may  be  convicted 
under  it.  It  is  to  be  treated,  for  all 
practicable  purposes,  *as  an  indictment 
for  manslaughter,  as  much  so  as  an 
indictment  for  murder.  The  reason  is,  that 
it  is  not  necessary  to  find  all  the  al- 
legrations  with  reference  to  the  attend- 
ant circumstances,  but  only  so  much  of 
them  as  constitute  a  substantial  offence 
charged  in  the  indictment.  The  jury,  in 
passing  upon  the  homicide,  may  negative 
the  averment  of  malice  aforethought,  and 
convict  of  manslaughter.  In  such  case  the 
lesser  offence  is  merged  in  the  greater.  When, 
therefore,  upon  a  conviction  of  the  offence  of 
manslaughter,  the  accused  obtains  a  new  trial, 
he  is,  in  effect,  tried  the  second  time  upon  the 
indictment,  as  it  is,  precisely  as  though  the  in- 
dictment contained  a  count  of  manslaughter 
in  addition  to  the  count  for  murder. 

Suppose  the  jury  find  the  defendant  not 
guilty  of  murder,  in  express  terms,  but  guil- 
ty of  manslaughter.  This  is,  in  effect,  two 
findings — a  verdict  of  acquittal  of  one  of- 
fence, and  a  verdict  of  guilty  of  the  other. 
If  the  court  sets  aside  the  verdict  of  ccn- 
Yiction,  the  verdict  of  acquittal  remains.  The 
principle  is  precisely  the  same,  as  this  court 
has  repeatedly  held,  when  there  is  a  verdict 
of  conviction  as  to  one  of  the  counts,  and 
nothing  is  said  as  to  the  others.  When  the 
jury  say  the  defendant  is  guilty  of  man- 
slaughter, they  affirm,  and,  in  effect,  find,  by 
irresistible  implication,  he  is  not  guilty  of 
murder.  What  difference  can  it  make  in  such 
case,  whether  there  be  two  counts  or  one 
count,  or  whether  there  be  two  express  find- 
ings, or  one  express  and  the  other  implied  by 
law.  In  either  case  there  is  no  difficulty  in 
treating  the  verdict  as  several,  with  respect  to 
the  different  offences.  In  either  case,  the 
granting  of  a  new  trial,  on  conviction  of  one 
offence,  has  no  sort  of  connection  with  the  ver- 
dict of  acquittal  of  the  other  offence, 
9G3  the  latter  ♦may  well  be  allowed  to 
stand  and  have  effect,  though  the  for- 
mer should  be  set  asrde.  It  is  said,  however, 
that  if  the  defendant  is  convicted  of  man- 
slaughter, for  example,  and  sentenced  to 
imprisonment  for  one  year,  upon  the  second 
trial  he  may  be  cnvicted  and  sentenced  for 
five  years;  and  thus  he  may  be  subjected  to 
greater  punishment  on  the  second  trial  tiuin 
is  awarded  on  the  first.  This  is  undoubtedly 
true.     But    the   conclusion    intended    to    be 
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deduced  from  it  proves  too  much.  Upon  an 
indictment  containing  two  counts— one  for 
murder  and  the  other  for  manslaughter — if 
the  defendant  is  convicted  of  manslaughter, 
and  acquitted  of  murder,  it  is  conceded  he 
can  be  tried  again  only  for  manslaughter; 
and  yet  his  second  conviction  may  result  in 
a  more  extended  imprisonment  than  the 
first.  And  so  in  Marshall's  case,  the  general 
court  directed  a  new  trial  upon  the  second 
count;  and  yet  the  term  of  imprisonment 
for  the  offence,  upon  the  second  trial,  might 
have  exceeded  what  the  jurv  a,warded  on 
the  first  trial.  The  truth  is,  the  maxim  that 
a  man  is  not  to  be  put  twice  in  jeopardy  for 
the  same  offence,  is  applied  in  reference  to 
the  nature  of  the  offence,  and  not  to  desig- 
nate the  quantum  of  punishment. 

It  must  be  borne  in  mind,  that  in  the  case 
supposed  the  accused  is  not  acquitted  of  the 
offence  in  respect  to  which  he  asks  a  new 
trial,  but  convicted.  In  applying  for  a  new 
trial,  he  necessarily  consents  again  to  be 
tried  for  the  same  offence,  with  all  its  in- 
cidents and  consequences.  To  this  end  his 
waiver  operates,  but  no  further. 

Thus  far  the  question  has  been  considered 
with  reference  to  prosecutions  for  homicide, 
because  the  cases  decided  and  the  principles 
involved  apply  directly  to  the  case  in 
964  hand.  With  respect  to  the  *latter,  how- 
ever, there  are  considerations  which 
do  not  apply  to  the  former.  While  the  prac- 
tice has  always  been,  in  this  state,  to  frame 
indictments  for  murder  with  a  single  count, 
it  was  otherwise  until  recently  with  respect 
to  indictments  for  malicious  assaults.  Under 
the  Code  of  1819,  the  course  uniformly  pur- 
sued was  to  insert  two  counts — the  one  for 
malicious  and  the  other  for  an  unlawful  as- 
sault. At  the  revisal  of  1849  a  change  was 
introduced,  so  that  the  commonwealth  may 
now  proceed  upon  a  single  count  for  mali- 
cious shooting,  stabbing  or  cutting,  with  in- 
tent to  kill,  and  under  it  may  convict  ihe 
accused  of  the  offence  charged,  or  of  un- 
lawfully doing  such  acts,  or,  indeed,  of  any 
other  offence,  felony  or  misdemeanor,  which 
is  substantially  charged  in  the  indictment. 
Canada's  case,  22  Gratt.  905.  The  object  of 
this  change  in  the  law  was  to  save  the  trou- 
ble of  several  counts,  and  to  avoid  the  de- 
lays and  mischief  arising  from  the  acquittal 
of  the  defendant  upon  mere  variance  be- 
tween the  allegations  and  proofs.  It  can 
hardly  supposed  it  was  the  design  of  the 
legislature,  even  if  it  were  competent  to  do 
so,  to  deprive  the  accused  of  any  important 
rights  which  appertained  to  an  indictment 
framed  under  the  old  law.  If,  upon  an  in- 
dictment containing  two  counts,  the  de- 
fendant, being  convicted  of  the  less  offence, 
could  not  again  be  tried  for  the  greater,  he 
ought  not  to  be  deprived  of  that  privilege, 
because,  as  a  matter  of  convenience,  the 
commonwealth  may  now  proceed  upon  a 
single   count   in   an   indictment. 

The  courts  would  hesitate  long  before 
giving  construction  to  a  statute  so  utterly 
at  variance  with  the  rights  of  the  citizen 
and  the  well  regulated  princi^s  of  criminal 
jurisprudence.  Digitized  by  VjOOQ I 
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The  attorney  general  has,  however, 
969  argued  that  the  ♦petitioner  is  not  en- 
titled to  the  benefit  of  the  rule  in  ques- 
tion, because  the  indictment  upon  whicn  he 
was  first  tried  was  quashed  with  the  con- 
sent of  the  petitioner.  He  is  thus  precluded 
from  relying  upon  anything  done  under  that 
indictment.  In  the  first  place,  it  does  not 
appear  that  the  petitioner  gave  his  consent 
that  the  indictment  should  be  quashed.  It 
is  very  true  he  made  no  objection;  he  'Wfcas 
not  required  to  do  so.  All  that  he  did  was 
to  call  the  attention  of  the  court  to  the 
fact,  that  the  indictment  had  become  so 
mutilated  he  could  not  be  safely  tried  upon 
it.  The  court,  having  inspected  the  incfict- 
ment,  was  of  the  same  opinion.  Thereupon  the 
prisoner,  by  his  counsel,  moved  the  court  that 
he  be  discharged  from  custody;  which  motion 
the  court  overruled;  to  which  ruling  the  pris- 
oner excepted.  The  commonwealth's  attorney 
then  moved  the  court  to  quash  the  indictment, 
because  of  said  mutilation;  which  motion  was 
sustained,  and  the  indictment  quashed,  and 
the  prisoner  remanded  to  jail  to  await  fur- 
ther action  of  the  grand  jury.  This  state- 
ment is  sufficient  to  show  that  the  prisoner 
did  not  give  his  consent  to  a  single  step 
taken  by  the  court.  It  was  for  the  court, 
and  not  the  petitioner,  to  determine  what 
course  was  to  be  pursued  when  the  condi- 
tion of  the  indictment  was  ascertained.  But 
even  if  it  appeared  that  the  petitioner  had 
agreed  that  the  indictments  should  be  quashed, 
such  agreement  could  not  be  construed  beyond 
a  simple  consent  to  a  new  indictment  as  a  sub- 
stitute for  the  former.  Upon  such  new  indict- 
ment the  petitioner  would  have  every  right 
which  justly  belonged  to  him  under  the  first. 
It  cannot  be  supposed  he  thereby  intended  to 
surrender  the  protection  of  the  acquittal 
already  obtained  upon  the  previous  trial. 
Such  a  construction  would  be  grossly  un- 
just to  the  petitioner,  as  well  as  to  the 
966  court  *and  the  attorney  for  the  com- 
monwealth. It  is  obvious  that  the  sole 
purpose  was  to  place  the  petitioner  in  the 
same  position  he  would  have  occupied  if  the 
indictment  had  not  been  so  mutilated;  to 
furnish  clear  and  unmistakable  evidence  by 
the  record,  of  the  oflFcnce  with  which  he 
was  charged,  and  for  which  he  was  to  be 
tried.  If  he  was  fairly  acquitted,  on  the  first 
trial,  of  the  oflFence  of  malicious  wounding, 
he  could  never  be  tried  for  it  again,  what- 
ever might  be  the  fate  of  the  indictment. 
Although  the  indictment  is  out  of  the  way, 
the  verdict   of  acquittal   still   remains. 

The  petitioner,  however,  insists  that  he 
could  not  be  legally  tried  under  the  second 
indictment,  because  he  had  once  been  tried 
under  another  indictment  for  the  same  of- 
fence, and  he  ought  to  have  been  discharged 
from  custody  upon  quashing  the  first  indict- 
ment. 

This  position  is  equally  untenable  with 
that  of  the  attorney  general.  The  petitioner 
was  acquitted  of  a  malicious  assault,  but  of 
no  other  offence  charged  in  the  indictment. 
He  was  convicted  of  an  unlawful  assault 
with  the  intent  alleged.  Having  moved  for 
a  new  trial,  he  is  conclusively  presumed  to 


waive  any  objection  to  being  put  a  second 
time  in  jeopardy  for  that  offence.  All  iht 
authorities  concur  upon  this  point.  The  pe- 
titioner was  therefore  liable  to  be  tried  for 
any  and  every  offence  of  which  he  had  not 
been  acquitted  on  the  first  indictment.  It 
was  a  matter  of  no  moment  whether  such 
trial  took  place  on  the  first  or  on  a  new  in- 
dictment. After  the  new  trial  granted,  the 
commonwealth  might  have  entered  a  noUe 
prosequi  in  the  case,  and  have  proceeded  on 
a  new  indictment;  or  even  while  the  first 
was  pending,  a  second  indictment  for  the 
same  offence  might  have  been  found,  be- 
cause the  mere  finding  of  one  indictment 
is  no  bar  to  another,  even  for  the  same 

967  offence.    The  accused  cannot  *bc  tried 
on  both,  but  the  commonwealth  may 

elect  on  which  it  will  proceed;  the  better 
practice  however  being  to  withdraw  the 
first,  and  proceed  to  trial  on  the  second.  In 
Gibson's  case,  2  Va.  Cases  111,  it  was  hdd 
that  the  discharge  of  a  jury,  after  they  have 
rendered  a  verdict  against  a  prisoner,  but 
which  verdict  is  adjudged  to  be  a  nullity, 
because  it  was  not  duly  perfected,  and 
therefore  set  aside  as  insufficient,  is  no  bar 
to  a  prosecution  under  the  same  or  a  new 
indictment.  That  case  would  seem  to  be 
conclusive  of  the  question  here. 

The  only  remaining  assignment  of  error 
to  be  noticed  is,  that  the  petitioner  had  not 
been  tried  before  a  justice,  nor  had  any  pre- 
liminary examination  of  the  offence  for 
which  he  was  indicted.  It  appears  from  the 
certificate  of  the  county  judge  that,  pre- 
vious to  the  finding  of  the  first  indictment 
on  the  22d  of  July,  the  petitioner  was  ar- 
rested under  a  warrant  of  a  justice,  was  ex- 
amined for  the  offence  and  committed  for 
trial,  and  two  days  thereafter  an  indictment 
was  found  against  him.  The  petitioner  hav- 
ing thus  had  his  preliminary  examination 
before  the  finding  of  the  first  indictment, 
and  that  indictment  having  been  quashed  under 
the  circumstances  already  detailed,  he  was 
not  entitled  to  another  examination  before 
a  justice  upon  the  finding  of  the  second  in- 
dictment. The  latter  was  for  the  same  of- 
fence as  charged  in  the  former  indictment, 
and  as  already  stated  was  intended  as  a  sub- 
stitute for  it.  This  assignment  was  there- 
fore not  well  taken. 

But  for  the  error  already  mentioned,  I 
am  of  opinion  the  judgment  of  the  county 
court  is  erroneous,  and  should  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the 
petitioner  awarded  a  new  trial.  Upon  such 
new  trial  he  may  be  convicted  of  un- 

968  lawfully    cutting,    *  wounding,    beating 
with  intent  to  maim,  disfigure,  disable 

and  kill,  and  sentenced  to  such  term  of  im- 
prisonment as  is  prescribed  by  the  statute, 
in  the  discretion  of  the  jury,  whether  the 
same  shall  or  shall  not  exceed  the  period 
ascertained  by  the  first  verdict;  or  he  may 
be  convicted  of  any  lesser  oflFence  substan- 
tially charged  in  the  indictment  Canada's 
case,  22  Gratt.  S^^. 

But  it  appearing  that  the  petitioner  is  now 
in  the  penitentiary,  in  execution  of  the  said 
judgment  against  him,  it-will  be  necessary 
3QQ  Digitized  by  VjOOQIC 
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to  have  him  brought  before  this  court  upon 
a  writ  of  habeas  corpus,  and  committed  to  the 
sheriff  of  this  county,  to  be  by  him  conveyed 
to  the  jail  of  Washington  county,  for  the 
purpose  of  being  tried  again  for  the  offence 
aforesaid,  in  conformity  with  the  course 
pursued  in  Barber's  case,  2  Va.  Cas.  122,  and 
Jones*  case,  20  Gratt.  857.  A  writ  of  habeas 
corpus  is  therefore  awarded  accordingly,  di- 
rected to  the  superintendent  of  the  peniten- 
tiary, commanding  to  bring  the  prisoner  be- 
fore this  court,  &c. 

Christian  and  Burks,  Js.,  concurred  in  the 
opinion  of  Staples,  J. 
MoNCURE,  P.,  dissented. 
Judgment  reversed. 


969 


'^Walker  v.  The  Commonwealth. 

July    Term,    1877,    Wythcville. 
Absent,   Andckson,   J. 


1.  Criminal  I^aw — Stolen  Goods — Preanmp- 
tlom».* — QuJtSB:  If  the  rule  of  evidence  which 
applies  to  simple  larceny,  in  regard  to  the  effect  of 
the  accused  being  found  in  possession  of  the  stolen 
property  recently  after  the  larceny  thereof,  applies 
to  a  case  of  compound  larceny,  as  where  larceny  is 
a  component  part  of  the  offence  of  burglary  of 
house  breaking. 

2.  Same — SaniC — Same. — ^Though  the  mere  poases- 
sion  of  the  rtolen  property  might  not  be  prima  facie 
evidence  of  the  burglary  or  house  breaking  charged 
in  the  indictment,  yet,  in  connection  with  other 
evidence  of  such  burglary  or  house  breaking,  evi- 
dence of  such  possession  of  the  stolen  goods  is 
admissible. 

In  July  1876  Charles  Walker  was  indicted 
in  the  county  court  of  Roanoke,  for  enter- 
ing a  dwelling  house  with  intent  to  steal, 
and  stealing  therefrom  certain  articles  de- 
scribed in  the  indictment.  He  was  tried  at 
the  October  term  of  the  court;  when  the 
jury  found  him  guilty,  and  fixed  the  term  of 
his  imprisonment  in  the  penitentiary  at  five 
years;  and  sentence  was  rendered  against 
him  in  accordance  with  the  verdict.  Upon 
a  writ  of  error  to  the  circuit  court  of  the 
county,  the  judgment  was  affirmed;  and 
Walker  then  obtained  a  writ  of  error  to  this 
court.  The  case  is  fully  stated  in  the  opin- 
ion of  Judge  Mokcure. 

G.  W.  Hansbrough,  for  the  prisoner. 

Daniel,  Attorney  General,  for  the  Common- 
wealth. 


*Crtaalaal  Ijavr — Posoesoloa  of  Stolen 
CtoodJi — Presumptions. — The  ruling  of  theprin- 
cipsl  case  contained  in  the  second  headnote  is  dted 
ap^wingly  in  Wright  v.  Com.,  82  Va.  188;  Porter- 
field's  Case,  n  Va.  806.  In  Taliaferro  v.  Com.,  77 
Va.  411,  Che  court  citing  the  principal  case,  stated  that 
it  had  never  been  held  that  possession  of  goods  re- 
cently stolen  is  even  prima  facie  evidence  of  burglary, 
and  cites  several  authorities  where  the  contrary  is  laid 
down.  8ee  also.  Gravely  v.  Com.,  86  Va.  401  and 
casss  cited:  Sute  v.  Reece,  27  W.  Va.  379;  State  v. 
Heaton,  23  W.  Va.  773. 
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♦MoNCURE,  P.,  delivered  the  opionion 
of  the  court. 
This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Roanoke  county,  affirm- 
ing a  judgment  of  the  county  court  of  said 
county,  convicting  the  plaintiff  in  error, 
Charles  Walker,  of  felony.  He  is  indicted 
for  an  offence  defined  in  sections  12  and  13, 
of  chapter  188,  page  1195,  of  the  Code, 
which,  so  far  as  it  is  material  to  state  them 
here,  are,  in  effect,  as  follows:  If  a  person 
shall  in  the  night,  enter  without  breaking, 
or  shall,  in  the  day  time  break  and  enter, 
a  dwelling  house,  &c.,  with  intent  to  commit 
larceny.  &c.,  he  shall  be  confined  in  the 
penitentiary  not  less  than  one  nor  more 
than  ten  years,  or,  at  the  discretion  of  the 
jury,  be  confined  in  jail  not  less  than  one  nor 
more  than  twelve  months.  The  indictment 
contained  two  counts.  In  the  first  it  was 
charged  that  the  accused  did,  on  the  31st  day 
of  December  1876,  in  the  night  time  of  that 
day,  feloniously  enter,  without  breaking,  the 
dwelling  house  of  one  George  Keagy,  situate 
in  said  county  with  intent  the  goods  and 
chattels  of  the  said  George  Keagy,  in  the 
said  dwelling  house  then  and  there  being, 
feloniously  to  steal,  take  and  carry  away; 
and  did  then  and  there  feloniously  steal, 
take  and  carry  away,  various  articles  of  dif- 
ferent values  enumerated  and  described  in 
the  count,  of  the  goods  and  chattels  of  the 
said  George  Keagy,  then  and  there  being 
found  in  the  said  dwelling  house.  In  the 
second  count  the  offence  was. charged  as  in 
the  first,  except  that  in  the  second  it  was 
charged  that  the  accused  did  in  the  day  time 
feloniously  break  and  enter  the  said  dwel- 
ling house,  with  intent,  &c. 

Issue  was  joined  on  the  plea  of  not  guil- 
ty, on  which  the  jury  found  a  verdict  in 
these  words:  "We,  the  jury,  find  the  pris- 
oner Charles  Walker,  guilty,  in  man- 
971  ner  *and  form  as  in  the  indictment 
alleged  against  him,  and  fix  his  term 
of  imprisonment  at  five  years  in  the  peni- 
tentiary of  this  state."  And  judgment  was 
thereupon  accordingly  rendered  against  him. 
That  judgment  was  affirmed  by  the  circuit 
court  of  said  county,  on  a  writ  of  error  ob- 
tained thereto.  To  the  judgment  of  the  cir- 
cuit court  the  accused  applied  to  a  judge  of 
this  court  for  a  writ  of  error,  which  was 
accordingly  awarded;  and  that  is  the  case 
we  now  have  under  consideration. 

But  one  error  was  assigned  in  the  judg- 
ment, either  of  the  county  or  the  circuit  - 
court;  and  that  error  consists  in  the  refusal 
of  the  county  court  to  give  an  instruction 
which  was  asked  for  by  the  accused.  An  ex- 
ception was  taken  to  the  action  of  the 
county  court  in  that  respect,  and  a  bill  of  ex- 
ceptions was  accordingly  signed,  sealed  and 
made  a  part  of  the  record  in  the  case.  It  states 
that  on  the  trial  of  the  indictment,  after  the 
jury  were  empanelled  to  try  the  same,  and  the 
commonwealth  had  introduced  evidence  tend- 
ing to  maintain  the  issue  on  her  part,  and 
had  closed  her  case,  the  prisoner,  by  his 
attorney,  moved  the  court  to  give  the  jury 
an  insl!'Uction,  which  is  in  the  words  and 
figures  following,  ^to.^wit:Q^^g(^t  in- 
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structs  the  jury  that  mere  possession  of  the 
stolen  goods  mentioned  in  the  indictment, 
by  the  prisoner,  is  not  sufficient  to  give 
prima  facie  evidence  of  the  charge  in  said  in- 
dictment contained,  and  that  unless  the  jury 
believe  from  other  evidence  than  the  evidence 
adduced  before  them,  tending  to  show  that  the 
prisoner  was  in  possession  of  the  said  goods, 
that  the  prisoner  broke  and  entered,  or  en- 
tered without  breaking,  the  dwelling  house  in 
the  said  indictment  mentioned,  with  intent  to 
steal  therefrom,  the  jury  cannot  find  the  pris- 
oner guilty  of  the  charge  in  the  said 
972  indictment  contained;  *though  the  jury 
may  on  said  evidence  find  the  prisoner 
gfuilty  of  petit  larceny."    Which  motion  the 


conclusive  but  disputable,  and  therefore  to 
be  dealt  with  by  the  jury  alone  as  a  mere  in- 
ference of  fact.  Its  force  and  value  will  de- 
pend on  several  considerations.  In  the  first 
place,  if  the  facts  of  possession  stands  alone, 
wholly  unconnected  with  any  other  ctrcum- 
stances,  its  value  or  persuasive  power  is  very 
slight,  for  the  real  criminal  may  have  art- 
fully placed  the  article  in  the  possession  or 
upon  the  premises  of  an  innocent  person, 
the  better  to  conceal  his  own  guilt,  whether 
it  be  the  instrument  of  homicide,  burglary 
or  other  crime,  or  the  fruits  of  robbery  or 
larceny;  or  it  may  have  been  thrown  away 
by  the  felon  in  his  flight,  and  found  by  the 
possessor,  or  have  been   taken   away  from 


court  overruled,  and  refused  to  give  the  said    him  in  order  to  restore  it  to  the  true  own 


instruction,  &c. 

The  object  of  the  prisoner's  counsel,  in 
asking  for  the  said  instruction,  was  to  have 
the  jury  informed  by  the  court  that  the  rule 
of  evidence,  which  certainly  applies  to  sim- 
ple larceny,  in  regard  to  the  effect  of  the 
accused  being  found  in  possession  of  the 
stolen  property  recently  after  tlie  larceny 
thereof,  does  not  apply  to  a  case  of  compound 
larceny,  as  where  larceny  is  a  component  part 
of  the  offence  of  burglary  or  house-breaking. 

The  rule  referred  to,  at  least  in  its  appli- 
cation to  simple  larceny,  is  thus  laid  down  in 
2  Russell  on  Crimes,  edition  of  1857,  page  123. 
Upon  proof  of  a  larceny  having  been  com- 
mitted, and  of  the  goods  stolen  having  been 
found  shortly  afterwards  in  possession  of 
the  prison«r>  "the  general  rule  will  attach, 
that  wherever  the  property  of  one  man, 
which  has  been  taken  from  him  without  his 
knowledge  or  consent,  is  found  upon  an- 
other, it  is  incumbent  on  that  other  to  prove 
how  he  came  by  it,  otherwise  the  presump- 
tion is,  that  he  obtained  it  feloniously.  This 
rule,  founded  on  the  necessity  of  the  case, 
which  cannot  admit  offences  of  this  kind  to 
go  unpunished,  wherever  positive  and  di- 
rect evidence  is  wanting  of  the  guilt  of  the 
party,  will  probably  seldom  lead  to  a  wrong 
conclusion  if  due  attention  be  paid  to  the 
particular  circumstances  by  which  such  pre- 
sumption may  be  weakened  or  entirely  de- 
stroyed. Among  the  most  prominent  of  these 
will  be  the  length  of  time  which  elapsed  be- 
tween the  loss  of  the  property  and  the  finding 
of  it  iif  the  possession  of  the  prisoner;  the 
probability  of  the  prisoner's  having  been 
973  at  the  time  of  the  *theft  near  the  place 
from  which  the  property  was  taken; 
and  more  especially  the  conduct  of  the  pris- 
oner, from  first  to  last  with  respect  to  the 
property  found  in  -his  possession,  and  the 
charge  brought  against  him  of  having  obtained 
it  by  stealing."  2  East  P.  C,  c.  16,  §  93,  p.  656, 
and  Phil,  on  Ev.  168,  7th  edition,  are  cited 
in  a  note  to  the  passage  above  quoted. 

The  rule  is  laid  down  in  the  same  words 
in  Davis's  Criminal  Law,  page  193. 

In  3  Greenleaf  on  Ev.,  §  31,  that  writer 
says:  "We  have  heretofore  adverted  to  the 
possession  of  the  instrument  or  the  fruits 
of  a  crime  as  affording  ground  to  presume 
the  guilt  of  the  prisoner;  but  on  this  subject 
no  certain  rule  can  be  laid  down  of  univer- 
sal applicatioiL  the  presumption  being  not 


er;  or  otherwise  have  come  lawfully  into  his 
possession.  It  will  be  necessary  therefore  for 
the  prosecutor  to  add  the  proof  of  other  cir- 
cumstances indicative  of  guilt,  in  order  to 
render  the  naked  possession  of  the  thing  avail- 
able towards  a  conviction;  such  as  the 
previous     denial     of     the     possession 

974  ♦by  the  party  charged,  or  his  refusal 
to   give   any  explanation   of  the  fact, 

or  giving  false  or  incredible  accounts  of  the 
manner  of  the  acquisition,  or  that  he  has 
attempted  to  dispose  of  it,  or  destroy  its 
Marks,"  &c.,  "or  other  circumstances  natu- 
rally calculated  to  awaken  suspicion  against 
him,  and  to  corroborate  the  inference  of 
guilty  possession." 

And  in  section  56  of  the  same  volume 
that  writer  further  says,  on  the  same  sub- 
ject: "Actual  participation  in  the  crime  may 
be  shown  by  the  guilty  possession  of  goods 
proved  to  have  been  in  the  house  at  the 
time  of  the  act  done,  even  though  such  posses- 
sion may  amount  to  another  felony."  Rex  v. 
Rickmer,  2  East  P.  C.  1034,  cited  in  note. 

And  in  section  34  of  the  first  volume  of 
the  same  work,  the  author  says:  "But  pos- 
session of  the  fruits  of  crime  recently  after 
its  commission  is  prima  facie  evidence  of  guH- 
ty  possession;  and  if  unexplained  either  by 
direct  evidence,  or  by  the  attending  circum- 
stances, or  by  the  character  and  habits  of  life 
of  the  possessor,  or  otherwise,  it  is  taken  as 
conclusive.  This  rule  of  presumption  is  not 
confined  to  the  case  of  theft,  but  is  appHed 
to  all  cases  of  crime,  even  the  highest  and 
most  penal.  Thus,  upon  an  indictment  for 
arson,  proof  that  property  which  was  in  the 
house  at  the  time  it  was  burnt  was  soon 
afterwards  found  in  the  possession  of  the 
prisoner,  was  held  to  raise  a  probable  pre- 
sumption that  he  was  present  and  concerned 
in  the  offence.  The  like  presumption  is 
raised  in  the  case  of  murder  accompanied  by 
robbery,  and  in  the  case  of  the  possession  of 
an  unusual  quantity  of  counterfeit  money." 

In  3  Rob.  Pr.,  old  edition,  page  224,  that 
writer   says:    The  possession  of  stolen 

975  goods  creates  a  presumption  ♦that  the 
person   found  in   possession  of  them  is 

the  thief.    Ben  net's  case,  2  Const  Rep.  692. 

"In  Millard's  case,  1  Mass.  R.  6,  the  indict- 
ment was  for  breaking  and  entering  a  shop 
in  the  night  time,  and  stealing  therefrom 
divers  goods,  wares  &c.  Upon  the  trial  it 
was  proved  that  part  of  the^cpods  stolen  froiv 
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the  shoo  were  found  in  the  possession  of  the    whether  the  county  court  erred  in  refusing 


defendant.  The  judge  who  presided  at  the 
trial  instructed  the  jury  that  this  was  pre-* 
sumptive  evidence,  not  only  that  the  de- 
fendant stole  the  whole  of  the  articles  taken 
from  the  shop,  but  also  of  his  breaking  and 
entering,  as  alleged  in  the  indictment,  unless 
the  defendant  would  give  some  reasonable 
account  how  he  came  by  these  goods.  This 
he  did  not  attempt  to  do;  and  the  jury 
found  the  defendant  guilty  of  the  whole 
charge." 

On  the  other  hand,  the  counsel  for  the 
plaintiff  in  error,  in  insisting  in  his  petition 
that  the  county  court  erred  in  refusing  to 
give  the  said  instruction,  contends  that 
•*mere  possession  of  stolen  goods  is  not 
sufficient  to  give  even  prima  facie  evidence  of 
burglarv  or  of  house-breaking ;"  and  to  sustain 
his  position  makes  the  following  references: 
Whar.  Am.  Cr.  Law,  §  729;  Burrill  Cr.  Ev. 
456;  People  v.  Davis,  1  Park.  Cr.  Ca.  447-451; 
2  Bishop  Cr.  Pro.  §  747,  note  3.  We  have  ex- 
amined the  books  here  referred  to,  or  such  of 
them  as  we  had  access  to,  and  they  certamly 
tend  to  sustain  the  position  contended  for. 

There  has  been  no  decision  of  the  question 
in  this  state,  either  of  the  late  general  court 
or  of  this  court.  Though  there  have  been  one 
or  more  decisions  of  this  court  in  which  the 
general  rule  before  referred  to  has  been 
recognized  in  its  application  to  cases  of 
simple  larceny;  but  nothing  has  been  said 
in  any  case  in  this  state  which  we  have 
seen,  in  regard  to  its  application 
976  *to  a  compound  offence,  such  as  burg- 
lary or  feloniously  breaking  or  enter- 
ing a  house,  or  which  larceny  may  be  a  com- 
ponent part.  The  cases  in  this  court  which 
have  a  bearing  on  the  general  rule,  m  its 
application  to  a  case  of  simple  larceny,  are 
H^n^s  case,  13  Gratt.  757;  Wash's  case,  16 
Id.  530;  and  Price's  case,  21  Id.  846.  In  Hunts 
case  it  was  held  that  in  a  case  of  larceny  of 
goods,  which  had  been  actually  lost,  the  mere 
possession  of  the  goods  does  not  furnish 
any  conclusive,  or  even  prima  facte  proof  of 
guilt-  of  itself  it  does  not  raise  the  suspi- 
cion 'of  guilt.  The  case  is  valuable  for  the 
light  which  it  throws  on  the  subject  or  lar- 
ceny in  the  finder  of  goods  actually  lost. 
Wash's  case  is  valuable,  among  other  things, 
for  the  light  which  it  throws  on  the  sub- 
ject of  presumption  of  law  and  fact;  treat- 
ing the  presumption  arising  from  the  recent 
possession  by  the  accused  of  goods  proved 
to  have  been  stolen,  as  one  of  fact  and  not 
of  law.  In  Price's  case  the  rule  in  its  applica- 
tion to  a  case  of  larceny  and  its  extent  and 
effect  are  fully  stated. 

Thus  it  appears  that  it  is  by  no  means  a 
settled  question,  at  least  in  this  state,  that 
the  general  rule  referred  to  is  confined  to 
cases  of  simple  larceny,  and  does  not  ex- 
tend to  a  case  like  the  present.  ' 
But  it  is  not  necessary,  and  therefore  is 
not  intended,  to  decide  the  question  in  this 
case.  We  will  proceed  to  consider  this  case 
upon  the  admission  pro  hoc  zn'ce,  that  the 
rule  applies  only  to  cases  of  simple  larceny. 
And    upon    that    admission    let    us    enquire 


to  give  the  instruction  asked  for?  Let  us  now 
look  at  it  again.  It  is  "that  mere  possession  of 
the  stolen  goods,  mentioned  in  the  indict- 
rnent,  by  the  prisoner  is  not  sufficient  to 
give  prima  facie  evidence  of  the  charge  in  said 
indictment  contained,"  &c.  A  fatal  ob- 
977  jection  *to  this  part  of  the  instruction 
is,  that  it  is  a  mere  abstraction,  and  is 
not  warranted  by  any  evidence  which  ap- 
pears to  have  been  before  the  jury  on  the 
trial.  None  of  the  evidence  is  set  out  in  the 
record.  It  is  only  stated  in  the  bill  of  excep- 
tions in  regard  to  evidence,  that  after  the  jury 
were  empanelled  to  try  the  indictment,  "and 
the  commonwealth  had  introduced  evidence 
tending  to  maintain  the  issue  on  her  part,  and 
had  closed  her  case,  the  prisoner,  by  his  at- 
torney, moved  the  court  to  give  the  jury  an 
instruction,"  &c.  What  was  the  evidence  so  in- 
troduced does  not  appear.  It  may  have  been 
sufficient  to  prove,  not  only  that  the  offence 
charged  in  the  indictment  was  actually 
committed,  but  that  the  accused  committed 
it;  and  that,  too,  independently  of  any  pre- 
sumption arising  from  the  recent  possession 
by  him  of  the  stolen  property.  If  it  was  in 
fact  so  sufficient,  it  was  then,  certainly,  a 
pure  abstraction,  "that  mere  possession  of 
the  stolen  goods  mentioned  in  the  indict- 
ment bv  the  prisoner  is  not  sufficient  to  give 
prima  facie  evidence  of  the  charge  in  said  in- 
dictment contained,"  &c.  If  there  was  in 
fact  no  other  evidence  before  the  jury  to 
connect  the  prisoner  with  the  offence 
charged  in  the  indictment,  than  the  mere 
possession  by  him  of  the  stolen  goods  in 
the  indictment  mentioned,  that  fact  ought, 
certainly,  to  have  appeared  in  the  record  to 
warrant  the  giving  of  the  instruction  asked 
for,  and  as  it  does  not  so  appear,  the  court 
did  not  err  in  refusing  to  give  it! 

Again,  the  instruction  asked  for  thus  fur- 
ther proceeds:  "and  that  unless  the  jury  be- 
lieve, from  other  evidence  than  the  evi- 
dence adduced  before  them  tending  to  show 
that  the  prisoner  was  in  possession  of  the 
said  goods,  that  the  prisoner  broke  and  en- 
tered, or  entered  without  breaking,  the 
dwelling  house  in  the  said  indictment  men- 
tioned, with  intent  to  steal  therefrom, 
978  *the  jury  cannot  find  the  prisoner  guil- 
ty of  the  charge  in  the  said  indictment 
contained,  though  the  jury  may  on  said  evi- 
dence find  the  prisoner  guilty  of  petit  lar- 
ceny." Now  it  is  very  clear,  that  even 
though  the  mere  possession  of  the  stolen 
property  might  not  be  even  prima  facie  evi- 
dence of  the  offence  charged  in  the  indict- 
ment, yet  certainly  the  recent  possession  of 
the  stolen  property  is  admissible  and  very 
important  evidence  in  the  case,  and,  in  con- 
nection with  the  other  evidence  in  the  case, 
may  have  been  amply  sufficient  to  warrant 
the  prisoner's  conviction.  The  instruction 
asked  for  altogether  ignores  this  important 
evidence,  and  treats  it,  not  only  as  insuf- 
ficient to  convict,  but  also  as  inadmissible. 
It  requires,  in  order  to  the  prisoner's  con- 
viction of  the  offence  charged,  that  the  jury 
should  believe  "from  other  evidence  than  the 
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evidence   adduced   before  them   tending   to 
show  that   the   prisoner  was   in  possession 


of  the  said  goods,  that  the  prisoner  broke  Judgment    of    the    circuit    court,   affirming 


and  entered,   or  enteied  without  breaking, 

the   dwelling-house    in   the   said   indictment 

mentioned,  with  intent  to  sleal  therefrom." 

We  are  therefore  of  opinion  that  the  court 


did  not  err  in  refusing  to  give  the  said  in- 
struction;   that    there    is    no    error  in  the 


that  of  the  county  court;  and  that  the  said 
judgment  of  the  circuit  court  must  be  af- 
firmed. 
Judgment  affirmed. 
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ADVANCEMENTS. 


1.  Testator  by  hU  will  give^  land  and 
stock  to  his  son  H.  By  the  3d  clause  of  his 
will  he  g'ives  to  his  five  daug'hters,  by  name, 
the  balance  of  his  land,  his  dangchter  M  to 
account  to  the  rest  of  his  daughters  in  the 
sum  of  $3,500,  and  his  daughter  L.  $5,200, 
these  being  the  amounts  paid  for  homes  for 
them.  By  the  4th  clause  he  gives  to  his  son 
H  and  his  five  daughters  the  balance  of  his 
personal  property,  to  be  equally  divided 
among  them— Hbi«d: 

1.  The  advancements  to  M  and  L  are 
only  to  t>e  brought  into  the  division  of  the 
real  estate. 

Lewis  V.  Henry's  ex*or  &  als.,  192 

2.  The  personal  estate  embraced  in  the 
4th  clause  is  to  be  equally  divided  among 
the  son  and  the  five  daughters. 

Idem,  192 

ADVERSARY  POSSESSION. 
1.  J  has  held  possession  of  a  piece  of 
ground  in  a  city  for  forty  years,  which,  in 
all  that  time,  has  been  within  his  enclosure, 
claimed  bv  him  and  cultivated  as  his  property. 
His  said  possession  is  adverse  to  T  and  those 
under  whom  he  claims,  claiming  the  land, 
and  the  statute  of  limitations  is  a  bar  to  any 
claim  which  T  might  otherwise  have  to  the 
land ;  and  the  title  of  J  thereto,  even  if  it 
may  not  have  been  originally  good,  has  thus 
matured  and  become  perfect  by  adverse  pos- 
■ession,  and  by  lapse  of  time,  and  the 
operation  of  the  statute  of  limitations. 

Thomas  v,  Jones,  383 

ALIENS. 
1.  As   to   inheritance   of   real    estate    in 
VirKinta,  see  laheritance.  No.  1,  and 

Hauensteins  v.  Lynham,  escheator,      62 

ANSWERS  IN  CHANCERY. 

1.  When  answer  to  a  discovery  called  for 
by  the  bill  is  to  be  taken  as  true.  See 
Practice  in  Chancery,  No.  15,  and 

Shurtz  &  als.  v.  Johnson  A  als.,  657 

APPEALS. 

1.  On  appeal  from  a  decree  dissolving  an 
injunction  to  a  sale  of  land  under  a  deed  of 
trust  and  dismissing  the  bill,  the  statute  pro- 
vides that  an  appeal  bond  shall  be  given  to 
pay  all  damages  and  costs  which  may  be 
awarded  against,  and  all  fees  which  may  be 
iocnrred  by  the  appellant ;  but  it  is  not 
intended  to  cover  the  rents  and  profits  of  the 
land  in  his  possession. 

Cardwell  v.  Allen,  Trustee,  184 

2.  The  penalty  of  the  appeal  bond  should 
be  Mufficient  to  indemnify  and  save  harmless 
the  surety  in  the  injunction  bond. 

Idem,        184 


3.  An  appeal  from  a  decision  of  the  board 
of  supervisors  of  a  county,  rejecting  a  claim 
arising  under  an  order  of  a  county  court, 
made  in  1862,  is  properly  taken  to  the  county 
court  of  the  county. 

Dinwiddle  County  v,  Stuart,  Buch- 
anan A  Co.,  526 

4.  A  decree  which  overrules  certain  excep- 
tions to  a  commissioner's  report,  and  con- 
firms the  report  as  to  the  questions  involved 
in  these  exceptions,  is  a  decree  settling  the 
principles  of  the  cause  as  to  these  questions, 
from  which  the  party  excepting  may  appeal, 
although  the  report  is  recommitted  to  the 
commissioner  as  toother  matters  involved  in 
other  exceptions. 

Garrett's  adm'x  v.  Bradford,  609 

5.  Where  a  warrant  is  brought  before  a 
justice  upon  a  claim  exceeding  twenty 
dollars,  and  upon  the  application  of  the 
defendant  before  trial,  it  is  removed  to  the 

county    court,   an    appeal  lies  to  the 
982    'circuit  court,  from  the  judgment  of 
the  county  court  in  the  case. 
Carter's  adm'r  v.  Kelly,  judge,  787 

6.  Pending  a  suit  by  judgment  creditors 
against  the  debtor  and  others,  to  set  aside  a 
deed  of  trust,  or  subject  the  surplus  to  pay- 
ment of  their  debts,  the  debtor  is  declared  a 
bankrupt  on  his  own  petition  ;  and  in  the 
suit  he  claims  his  exemption  and  homestead 
out  of  the  surplus  of  the  purchase  money  of 
the  land,  after  satisfying  the  debt  secured  by 
the  deed.  The  court  below  dismisses  his 
application,  and  makes  a  decree  distributing 
the  fund.  The  bankrupt  has  such  au  inter- 
eat  in  the  case  as  entitles  him  to  fippeal. 

Barger  v.  Buckland  A  als. ,  850 

APPELIvATE  COURT. 

1.  A  commissioner  in  settling  the  account 
of  W,  committee  of  C,  a  lunatic,  makes  two 
statements,  the  only  difference  being  in  a 
single  item  of  $1,000,  which  is  inserted  in 
one  statement  and  omitted  in  the  other,  and 
he  refers  the  queition  as  to  this  item  to  the 
court.  The  court  adopts  the  statement 
giving  the  committee  the  credit.  On  appeal, 
held  an  exception  to  the  report  was  not 
necessary,  and  the  appellate  court  may  cor- 
rect the  decree. 

Cole's  Committee  v.  Cole's  adm'r,        365 

2.  Accounts  settled  by  W  in  1859  and  1863, 
speak  of  htm  as  trustee  of  C  ;  but  in  the  ac- 
count by  the  commissioner  he  is  treated  as 
committee  of  C.  There  being  no  exception 
to  the  report  for  bringing  into  the  latter 
account  the  charges  in  the  first  two,  W's 
administrator  cannot  object  to  the  report  on 
that  ground  in  the  appellate  court,  he  not 
having  excepted  in  the  circuit  court. 

Idem,        365 
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3  Where  in  a  suit  in  equity,  the  rights  of 
the  parties  involve  the  decision  of  questions 
which  were  not  put  in  issue  bj  the  pleadings, 
or  so  vague  and  uncertain  as  not  to  infcrm 
the  opposite  party  of  what  were  the  issues 
between  them,  so  as  to  prepare  his  case  in  a 
way  to  secure  a  full  investigation  by  the 
court,  and  a  decision  according  to  the  very 
right  of  the  case,  and  which  would  do  justice 
to  all  concerned,  the  appellate  court  will  re- 
verse the  decree  of  the  court  below,  and  send 
the  cause  back,  with  leave  to  the  parties  to 
amend  their  pleadings. 

Nashv.  Nash&als.,  686 

4.  In  an  action  of  unlawful  detainer  the 
defendant  appears;  but,  though  the  case  is 
continued  for  years,  he  does  not  file  any  plea. 
The  cause  is  proceeded  in  precisely  as  if 
there  was  a  plea  filed— the  jury  are  sworn  to 
try  the  issue  Joined,  and  the  defendant  makes 
full  defence.  There  having  been  a  verdict 
and  judgment  in  favor  of  the  plaintiff,  the 
defendant  cannot  set  up  the  want  of  the  plea 
and  issue  thereon  in  the  appellate  court. 

Bartley  v.  McKinney,  750 

5.  There  having  been  oral  evidence  ex- 
pressly proving  that  the  land  in  controversy 
is  part  of  the  land  devised  to  the  plaintifif  by 
her  husband,  and  jury  having  so  found, 
though  there  may  be  documentary  evidence 
tending  to  show  it  was  not  embraced  in  the 
tract  of  the  husband  ;  yet  the  bill  of  excep- 
tions of  the  defendant  to  the  refusal  of  the 
court  to  grant  a  new  trial,  containing  the 
evidence  and  not  the  facts  proved, — the  court 
certifying  its  inability  to  certify  the  facts 
because  of  conflict  of  evidence— the  appel- 
late court  cannot  reverse  the  judgment,  but 
must  take  it  to  t>e  correct.  Idem,        760 

6.  The  general  course  of  the  examination 
of  witnesaes  is.  and  must  of  necessity  be, 
left  to  the  discretion  of  the  trying  judge, 
and  the  exercise  of  that  discretion  will  never 
be  interfered  with  by  an  appellate  court 
unless  it  plainly  appears  that  some  injustice 
has  been  done. 

Scott  and  Boyd  v,  Shelor,  891 

ASSUMPSIT. 

1.  Where  an  action  of  assumpsit  is  brought 
for  goods  sold  and  delivered,  and  the  decla- 
ration C3n tains  only  the  common  counts,  the 
bill  of  particulars  is  filed  and  the  only  count 
to  which  the  evidence  applied  was  for  goods 
sold  and  delivered.  If  it  is  proved  that  the 
goods  were  absolutely  paid  for  by  a  check, 
the  demand  upon  the  account  is  thereby 
extinguished  and  there  is  no  count  in  the 
declaration  upon  which  the  plaintifl^s  can 
recover. 

Blair  &  Hoge  v,  Wilson,  165 

ATTACHMENTS. 

1.  When  a    sale  of  a  negotiable  note  is 
valid   against    an    attaching   creditor     See 
Negotiable  Instruments,  No.  3,  and 
Howe,  Knox  &  Co.  v.  Ould  &  Car- 

rington,  1 

Bartlett  &  Robins  v.  Same,  1 
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*2.  R,  by  a  verbal  contract,  sella  a 
house  and  lot  to  M,  who  pays  all  the 
purchase  money  and  is  put  in  possession.  R 
has  no  interest  in  the  property  which  may 
be  subjected  by  attachment  against  him,  as 
an  absent  debtor,  to  the  payment  of  his  debt 
Hicks  V.  Riddick  &  ala.,  418 

3.  After  the  purchase  money  had  been 
paid  and  M  put  into  possession,  R  sent  M  t 
deed  executed  by  himself  for  the  property ; 
but  M,  insisting  that  R'a  wife  should  join  in 
the  deed,  returned  it  to  R  ;  and  it  was  not 
again  delivered.  If  the  deed  might  be  con- 
sidered as  accepted  by  M,  that  would  not  ren- 
der the  property  liable  to  the  attachment. 

Idem,  418 

BAIIvMENT. 

1.  The  finder  of  a  bank  note,  as  against  a 
bailee  without  reward,  to  whom  he  deliven 
it  to  be  kept  for  the  finder,  has  such  a  pos- 
sessory interest  in  the  note  as  entitles  him 
to  recover  the  same  of  the  bailee,  on  his  re- 
fu;»al  to  redeliver  it  to  the  finder  upon  his  re- 
quest, and  in  the  absence  of  any  claim  of  the 
rightful  owner  made  known  by  him  to  snob 
bailee.  Tancil  v,  Seaton,  601 

2.  Such  bailee  is  not  bound  to  use  as  great 
care  and  diligence  in  the  keeping  of  the  note 
as  he  would  be  if  he  were  a  bailee  for  com- 
pensation; and  if  the  note  was  stolen  from 
his  possession,  he  will  not  be  liable  for  it, 
unless  the  loss  was  the  result  of  gross  neffli- 
gence  on  his  part.  Idem,  601 

3.  In  such  a  case,  to  entitle  the  plaintiff  to 
recover,  he  must  show  that  the  note  was  a 
genuine  note,  and  of  the  value  he  claimed. 


Idem, 


601 


BANK  NOTES. 


1.  See  Bailments,  No.  1,  2,  3,  and 
Tancil  v.  Seaton,  601 

BONDS. 

1.  See  Appeals,  No.  1,  2,  and 

Card  well  v,  Allen,  trustee,  184 

2.  A  paper  which  in  the  body  of  it  says, 
"as  witness  my  hand  and  seal,'*  has  the  word 
**seal"  aflSzed  to  the  signature  of  the  maker. 
It  is  a  sealed  instrument  within  the  meaning 
of  the  statute.  Code  of  1849,  ch.  143,  g  2,  p. 
580. 

Lewis'  ex'ors  v,  Overby's  adm'or,       627 

BOUNDARIES   OF  LAND. 

1.  In  an  action  of  ejectment  parol  evidence 
is  admissible  to  prove  that  the  calls  for 
course  and  distance  in  a  deed  are  mistaken, 
and  do  not  designate  the  true  t>oundary  of 
the  land  intended  to  t>e  conveyed. 

Elliott  V,  Horton,  766 

BURGLARY  AND  HOUSEBREAKING. 
1.  See  Larcrny,  No.  4,  5,  and 


Walker*s  case, 

CHECKS  ON  BANKS. 


969 


1.  While  the  giving  of  a  check  by  a  debtor 

to  a  creditor    is    generally    presumed  to  be 

only  a  provisional  or  comlitional  payment  of 

gitized  by  v 
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the  debt  for  which  it  is  gfiveo,  yel  such  may, 
by  agreemeat  of  parties,  be  given  and  re- 
ceived in  full  payment  and  absolute  dis- 
cbarge and  satisfaction  of  the  debt ;  and 
whether  it  was  so  given  and  received  is  a 
question  of  fact  for  the  jury. 

Blair  &  Hoge  v.  Wilson,  165 

2.  A  check  may  be  offered  in  evidence 
under  the  money  counts  ;  and  if  there  is  no 
other  evidence  in  the  case,  it  is  of  itself  suf- 
ficient to  entitle  the  plaintiffs  to  recover  on 
those  counts ;  yet  it  is  only  prima  facie  evi- 
dence of  money  lent,  paid  and  advanced,  or 
had  and  received  ;  and  where  it  is  proved 
that  no  money  had  come  to  the  hands  of  the 
defendant,  the  presumption  raised  by  the 
check  is  rebutted,  and  no  recovery  can  be 
had  on  those  counts.  Idem,  165 

3.  Where  an  action  of  assumpsit  is  brought 
for  goods  sold  and  delivered,  the  declaration 
filed  contains  only  the  common  counts,  the 
bill  of  particulars  is  filed,  and  the  only  count 
in  the  declaration  to  which  the  evidence  ap- 
plied was  that  for  goods  sold  and  delivered. 
If  it  is  shown  that  the  goods  were  absolutely 
paid  for  by  a  check,  the  demand  upon  the 
acconnt  is  thereby  extinguished,  and  there  is 
no  count  in  the  declaration  upon  which  the 
plaintiff  can  recover.  Idem,  165 

4.  Quaere :  Whether  under  the  evidence  in 
this  case  the  action  could  have  been  main- 
tained on  the  check  If  It  had  been  specially 

declared  on.  Idem,  165 


084 


♦CONDITIONS. 


1.  Testator,  some  months  after  mak- 
ing his  will  in  which  he  gave  his  estate  to  his 
children,  of  whom  M  was  one,  makes  a  codi- 
cil to  it,  in  which  he  says:  If  my  estate  should 
have  to  pay  the  debt,  or  any  part  thereof,  in 
the  lawsuit  brought  by  M*s  administrator 
against  Dr.  B's  estate,  I  hereby  direct  that 
my  daughter  M  is  to  forfeit  all  interest  in  my 
estate,  and  is  to  inherit  nothing  under  my 
will.  He  was  the  surety  of  B,  who  had  been 
the  husband  of  M,  and  was  not  sutd,  but  set- 
tled the  debt  and  took  an  assignment  of  it. 
After  his  death,  in  a  suit  by  his  executors, 
his  daughter  M  brings  the  money  into  court, 
and  tenders  it — Hbld:  The  condition  created 
by  the  codicil  is  a  condition  subsequent,  and 
the  estate  not  having  paid  the  debt,  but  M 
tendering  the  money  to  pay  it,  her  interest 
in  her  father's  estate  is  not  forfeited. 


L/ewis  V,  Henry's  ez'ors  &  als., 
CONFISCATION. 


192 


1.  In  a  proceedings  to  confiscate  property  of 
a  person  charged  to  be  in  a  rebellion,  the 
directions  of  the  attorney  general  are,  that 
the  method  of  seizure  of  the  property  shall 
be  conformed,  as  far  as  may  be,  to  the  state 
law,  if  there  be  such.  When  therefore  the 
proceeding  is  to  confiscate  debts  due  from  a 
municipal  corporation,  the  notice  to  the 
debtor  must  be  upon  the  mayor  or  other  officer 
named  in  the  Virginia  statute :  and  notice 
given  to  the  auditor  of  the  corporation  is  of 
no  effect ;  and  the  judgment  based  upon  such 
notice  is  null  and  void. 

Fairfax  v.  City  of  Alexandria,  16 


2.  On  such  a  proceeding'  ag-ainst  F,  the 
counsel  of  F  does  not  enter  an  appearance 
for  him,  because  in  three  cases  against  the 
same  party  before  the  same  judge,  he  was 
informed  by  the  judge  from  the  bench  that 
it  was  the  rule  of  his  court  not  to  allow  an  ap- 
pearance and  defence  by  rebels  and  traitors; 
and  in  these  cases  the  appearance  and  defence 
were  stricken  from  the  cases;  and  this  a 
short  time  before  the  last  case  was  acted  on. 
The  counsel  was  not  in  default  for  failings  to 
enter  an  appearance  for  F  ;  and  the  decree  of 
confiscation  is  void  and  of  no  effect. 


Idem, 
CONSTITUTIONAL  LAW. 


16 


1.  See  Interest,  No.  1,  2, 5, 6,  and  Contracts, 
No.  1,  2,  and 

Roberts'  adm'r  v,  Cocke,  Ac,  207 

Murphy  v,  Gaskins'  adm'r,  207 

2.  Contracts  made  by  counties  under  the 
statute  for  the  purchase  of  salt  are  valid, 
and  their  payment  is  not  prohibited  either 
by  the  constitution  of  the  state  or  of  the 
United  States. 

Dinwiddle  County  v,  Stuart,  Buch- 
anan 8l  Co.,  526 
Pulaski  County  v.  Same,  872 

3.  The  act  approved  April  2,  1873,  amend 
ing  section  14,  chapter  187,  of  the  Code  of 
1860,  in  relation  to  interest,  so  far  as  it  con- 
fers on  courts  and  juries,  in  the  suits  therein 
mentioned,  power  to  remit  interest  as  therein 
provided,  on  contracts  entered  inro  prior  to 
April  10,  1865,  which  said  courts  and  juries 
did  not  have  under  the  laws  in  force  at  the 
times  such  contracts  were  made,  or  which 
empowers  courts  to  reverse  judgments  and 
decrees  upon  motion,  and  to  abate  the  inter- 
est as  therein  provided,  is  repugnant  to  the 
constitution  of  the  United  States  and  of  this 
state,  and  is  therefore  void. 

Cecil  V.  Deyerle  &  als.,  775 

Linkous  &  als  v,  Shafer  &  als. ,  775 

Garnand  &  als.  v.  Childress  &  als.,  775 

Kent's  adm'r  v,  Kent's  adm'r,  840 

CONTRACTS. 

1.  The  laws  which  subsist  at  the  time  and 
place  of  the  making  of  a  contract,  and  where 
it  is  to  be  performed,  enter  into  and  form  a 
part  of  the  contract ;  and  that,  whether  such 
laws  affect  its  validity,  construction,  dis- 
charge or  enforcement. 

Roberts'  adm'r  v,  Cocke  &c.,  207 

Murphy  v,  Gaskins'  adm'or,  207 

2.  While  it  is  competent  for  the  state  to 
alter  or  change  the  remedy  on  a  contract, 
this  can  only  be  done  where  the  change  does 
not  impair  substantial  fights.     Idem,        207 

3.  See  interest,  No.  3,  2,  3,  4,  5,  6,  7. 

Idem,  207 

Cecil  V,  Deyerle  &  als.,  775 

Kent's  adm'r  z/.  Kent's  adm'r,  840 

4.  In  April  1870  the  B  life  insurance  com- 
pany, of  New    York,  employed   W  as   their 
general  agent,  to  act  as  such  in  a  large  de- 
fined    territory     in     Virginia.       W's 

966    *duties,  as  defined  in  their  agreement, 
were  to  solicit    applications    for    life 


307 


m  ORATT. 


Virginia  Reports,  Annotated. 


INDEX 


iunurance  policies,  to  deliver  the  same  and 
collect  the  premiums  thereon,  also  to  consti- 
tute sub-ag'euts  throng^hout  bis  whole  field, 
such  sub-agents  to  be  under  the  pay  and 
authority  of  W.  And  if  the  aurgregate  of 
commissions  earned  by  W  on  policies  taken 
by  himself,  and  by  the  margin  of  his  com- 
missions oyer  that  of  sub-agents  on  their 
work,  should  not  amount  to  $3,000  for  the 
first  year,  the  company  would  make  up  the 
amount  to  that  sum  for  that  year.  And  W 
promised  to  devote  his  time,  services,  &c.,  to 
the  interest  of  the  company  throughout  the 
whole  of  said  territory,  exclusive  of  any 
other  business.  In  October  1870  the  com- 
pany, having  paid  W  $1,500  of  his  salary,  and 
received  only  $423  of  premiums  from  him, 
discharged  him  from  his  agency  ;  and  then 
W  brought  suit  to  recover  the  balance  of  his 
salary.  On  the  trial  it  appeared  W  had  made 
very  little  effort  to  appoint  sub-agents,  and 
that  he  did  not  travel  through  his  territory  ; 
he  contending  that  he  was  only  to  appoint 
sub-agents  when  directed  by  the  company, 
and  that  the  company  did  not  furnish  him 
money  to  enable  him  to  travel. — Hbi^d:  That 
under  the  agreement,  the  appointment  of 
sub-agents  was  committed  to  W,  and  he  was 
to  pay  his  own  expenses  ;  and  having  neg- 
lected his  duties,  he  was  properly  discharged 
by  the  company. 

The  Brooklyn  Insurance  Co.  v.  Bid- 
good,  290 

5.  Contract  by  a  county,  under  the  statute 
for  the  purchase  of  salt  in  1862,  is  valid  and 
binding  on  the  county  as  at  present  organ- 
ized, and  its  payment  is  not  prohibited  by 
the  constitution  of  either  the  state  or  the 
United  States. 


Dinwiddle  County  v.  Stuart,  Buch- 
anan &  Co  , 


526 


6.  As  to  parol  contracts  for  sale  of  land,  as 
against  subsequent  judgment  creditors  of 
the  grantor.  See  Vendor  and  Purchaser,  No. 
1,  and  Attachments,  No.  2,  3,  and 

Floyd,  trustee,  v,  Harding  &  als.,        401 
Hicks  V.  Riddick  &  als.,  418 

7.  When  parol  contract  for  land  will  be 
enforced.  See  Vendor  and  Purchaser,  No. 
4,  and 

Rhea  v.  Jordan,  678 

8.  A  parol  contract  between  a  father  and 
his  son,  whereby  the  father  agreed  to  give  to 
the  son  a  certain  tract  of  land,  on  the  con- 
sideration that  the  son  would  support  the 
father  and  his  wife  for  their  lives,  is  a  valid 
contract,  and  will  be  enforced  at  the  suit  of 
the  children  of  the  son  after  his  death,  against 
other  children  of  the  father,  who  had  fraud- 
ulently procured  a  deed  for  the  land  from  the 
father,  with  the  knowledge  of  said  contract. 

J.  W.  Ivester  &  als.  v.  F.  W.  Lester 
&als.,  737 

9.  The  state  government  of  Virginia,  which 
existed  at  Richmoad  during  the  war,  and  the 
Confederate  government,  of  which  it  formed 
a  part,  were  at  least  governments  de  facto  ; 
and  contracts  arising  thereunder  are  valid. 


and  will   be  enforced,  unless  prohibited  by 
the  constitution  of  the  state. 

Pulaski  County  v.  Stuart,  Bnchanan 
A  Co.,  872 

CORPORATIONS. 

1.  In  a  proceeding  to  confiscate  property  of 
a  person  charged  to  be  io  rebellion,  the  di- 
rections of  the  attorney  general  are,  that  the 
seizure  of  the  property  shall  be  conformed, 
as  nearly  as  may  be,  to  the  state  law,  if  there 
be  such.  ,  When  therefore  the  proceeding  i» 
to  confiscate  debts  due  from  a  municipal  cor- 
poration, the  notice  to  the  debtor  must  he  to 
the  mayor  or  other  officer  named  in  the  Vir- 
ginia statute ;  and  notice  to  the  auditor  of 
the  corporation  is  of  no  effect ;  and  the  judg- 
ment based  upon  such  notice  is  null  and  void. 

Fairfax  v.  City  of  Alexandria,  16 

2.  When  corporations,  whether  private  or 
municipal,  owners  of  wharves,  are  liable  for 
damages  done  to  a  vessel  moored  at  their 
wharves. 

See  Negligence,  No.  1,  2,  and 
City  of  Petersburg  zf.  Appleg'arth's 
adm'r,  321 

COSTS. 

1.  There  are  several  suits  by  creditors 
against  the  same  defendants  to  subject  the 
land  of  their  debtor  to  the  payment  of  their 
debts.  Though  the  suits  are  consolidated 
and  heard  together,  each  plaintiff  is  entitled 
to  a  decree  for  his  separate  costs. 

Barger  v.  Buckland  &  als.,  850 
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COUNTY  COURTS. 


1.  An  appeal  from  a  decision  of  the 
supervisors  of  a  county,  rejecting  a  claim 
arising  under  an  order  of  a  county  court, 
made  in  1862,  is  properly  taken  to  the  county 
court  of  the  county. 

Dinwiddle  County  v.  Stuart,  Buch- 
anan &  Co.,  526 

2.  A  county  court  acting  under  the  statute 
authorizing  county  courts  to  purchase  salt,  is 
exercising  a  special  authority,  and  it  must 
appear  from  the  record  that  the  justices  were 
summoned,  or  a  majority  were  present,  when 
a  bond  was  executed  for  salt  purchased,  or 
the  bond  will  be  held  to  be  null  and  void. 

Idem,  526 

Pulaski  County  v,  Stuart,  Buchanan 
A  Co.,  872 

3.  When  an  appeal  lies  from  a  judgment 
of  a  county  court.     See  Appeals,  No.  5, 

Carter's  adm*r  v.  Kelly,  judge,  787 

COUNTY  ORGANIZATIONS. 

1.  An  appeal  from  a  decision  of  the  snpei^ 
visors  of  a  county,  rejecting  a  claim  arisinsr 
under  an  order  oif  a  county  court,  made  in 
1862,  is  properly  taken  to  the  county  court  of 
the  county. 

Dinwiddle  County  v.  Stuart,  Buch- 
anan A  Co.,  526 

2.  A  county  court  acting  under  the  statute 
authorizing  county  courts  to  purchase  salt,  is 
exercising  a  special  authority,  and  it  mnit 
appear  from  the  record  that  the  lustices  were 
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summoned,  or  a  majority  were  prenent,  when 
a  bond  was  executed  for  salt  purchased,  or 
the  bond  will  t>e  held  to  be  null  and  void. 

Idem»  526 

Pulaski  County  v^  Stuart,  Buchanan 
A  Co..  872 

3.  Where  a  party  presents  his  claim  a^^ainst 
a  county  to  the  board  of  supervisors,  within 
the  time  limited  by  the  statute,  and  they  de- 
cline to  take  it  up,  and  adjourn,  and  no  entry 
is  made  of  it  until  a  subsequent  meeting*  of 
the  board,  after  the  time  of  limitation,  the 
statute  will  not  be  allowed  to  bar  the  claim. 

Idem,  526 

4.  Under  the  statute  authorizing-  counties 
and  corporations  to  purchase  salt  to  be  sold 
to  the  people,  the  county  court  of  Dinwiddle 
in  1862  makes  a  contract  with  S  for  the  pur- 
chase of  a  certain  quantity  of  salt,  which  is 
delivered  by  S.  This  is  a  valid  contract, 
binding  on  the  county  of  Dinwiddie  as  at 
present  organized,  and  its  payment  is  not 
prohibited  either  by  the  constitution  of  the 
state  or  of  the  United  States.      Idem,        526 

COURTS. 

1.  Where  a  court  of  g-eneral  jurisdiction 
acts  within  the  scope  of  its  general  powers, 
its  judgments  will  t>e  presumed  to  be  in  ac- 
cordance with  its  jurisdiction,  and  cannot  be 
collaterally  impeached. 

Pulaski  County  v.  Stuart,  Buchanan 
&Co.,  872 

2.  Where  a  court  of  general  jurisdiction 
has  conferred  upon  it  special  powers  by 
special  statute,  and  such  special  powers  are 
exercised  judicially,  Its  judgment  cannot  be 
collaterally  impeached.  Idem,  872 

3.  Where  a  court  of  general  jurisdiction 
has  conferred  upon  It  special  powers  by  spe- 
cial statute,  which  are  only  exercised  minis- 
terially, and  not  judicially,  no  presumption 
of  jurisdiction  will  attend  its  judgments,  and 
the  facts  essential  to  the  exercise  of  the  spe- 
cial jurisdiction  must  appear  upon  the  face 
of  the  record.  Idem,  872 

CRIMINAL   JURISDICTION  AND 
PROCEEDINGS. 

1.  F  is  indicted  for  the  larceny  of  $208,  of 
notes  of  United  States  currency,  the  property 
of  R.  The  proofs  refer  to  F's  obtaining  the 
money  under  false  pretences.  To  sustain  the 
prosecution  the  commonwealth  must  prove 
every  fact  which  would  be  required  to  be 
alleged  in  an  indictment  for  obtaining  money 
on  false  pretences.  Fay's  case,        912 

2.  In  the  absence  of  proof,  that  such  money 
as  is  charged  in  the  indictment  to  have  been 
stolen,  was  received  by  the  prisoner,  he  can- 
not be  properly  convicted.        Idem,  912 

3.  On  an  indictment  under  ch.  202,  §  29,  of 
the  Code  of  1873,  of  H,  for  that  he  maliciously 
and  of  his  malice  aforethought,  did  shoot  one 
S,  the  jury  returned  their  verdict:  **We,  the 
jury,  find  the  defendant  H  not  guilty  of  ma- 
licious shooting,  as  in  the  within  indictment 
charged,  but  guilty  of  unlawful  shooting, 
with  intent  to  maim,  disiigure  and  kill,  and 
fix  his  term    of   confinement    in    the    peni* 
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tentiary  at  two    years.      T4ie    verdict 
987    *is  to  t>e  read  in   connection    with  the 

indictment,  and   therefore  sufficiently 
indicates  the  person  shot. 

Hoback's  case,  922 

4.  Upon  a  motion  for  a  continuance,  the 
case  having  been  in  court  for  a  year,  and  a 
subpoena  for  a  witness  having  been  several 
times  sent  to  the  sheriff  of  another  county 
and  not  served,  and  the  prisoner  not  havinjc 
used  sufficient  diligence  to  have  the  subpoena 
served,  a  continuance  of  the  cause  is  properly 
refused;  though  the  counsel  of  the  prisoner 
states  in  writing  that  he  had  conversed  with 
the  witness,  and  that  he  will  prove  material 
facts,  which  he  states,  in  favor  of  the  pris- 
oner, and  the  prisoner  swears  that  the  wit- 
ness is  material  for  her,  and  she  cannot  go- 
safely  to  trial  without  him,  and  that  she  can 
prove  by  him  the  facts  stated  by  her  counsel. 

Rousseirs  case,  930> 

5.  On  a  prosecution  for  larceny,  the  prose- 
cutor gave  evidence  tending  to  show  when- 
and  how  the  larceny  was  committed  on  him. 
On  re-ezamination  he  was  asked  by  the  at- 
torney for  the  commonwealth  if  he  did  not 
immediately  after  the  alleged  larceny  go  to 
the  house  of  another  person,  who  lived  a  few 
doors  off,  and  tell  him  he  had  been  robbed* 
and  the  circumstances?  On  objection  to  the 
question  by  the  counsel  for  the  prisoner,  the 
court  sustained  the  objection  to  so  much  of 
the  question  as  referred  to  the  details  of  the 
statement,  but  allowed  the  witness  to  state 
that  he  had  told  the  other  person  at  the  time 
named  **that  he  had  been  robbed,^'  and  then 
allowed  that  other  person,  to  whom  the  state- 
ment was  made,  to  testify  that  the  prosecu- 
tor had  come  to  him  and  told  him  that  he  had 
been  robbed;  to  all  which  the  counsel  for  the 
prisoner  excepted. —Hei^d: 

1.  The  statements  were  inadmissible. 
They  were  inadmissible  as  part  of  the  res 
gestae.  **Facts  which  constitute  the  res 
gestae  must  be  such  as  are  so  connected 
with  the  very  transaction  or  fact  Under  in- 
vestigation as  to  constitute  a  part  of  it;*' 
and  the  above  statements  do  not  come 
within  the  definition.     Hayne*s  case,     942 

2.  They  were  inadmissible,  as  a  com- 
plaint made  by  the  prosecutor  recently  af- 
ter the  outrage  committed.  The  only  ex- 
ception to  the  general  rule,  excluding  the 
statements  or  declarations  of  parties  as. 
hearsay  evidence,  as  a  complaint,  is  that  in 
cases  of  rape,  and  in  this  case  the  com- 
plaint must  be  made  at  once.     Idem,      942 

3.  They  were  inadmissible,  for  the  pur- 
pose of  rebutting  the  imputation  that  the 
prosecutor  was  drunk  at  the  time  the  state- 
ments were  made.  If  the  credibility  of  a 
witness  is  assailed  because  he  was  drunk* 
the  only  way  to  meet  the  assault  is  by 
proving  by  others  his  actual  condition  at 
the  time  of  the  transaction  of  which  he 
speaks,  and  not  by  statements  and  decla- 
rations of  his  own  or  others,  which  might 
prejudice  the  prisoner  while  given  in  evi- 
dence under  the  pretence  of  showing  that 
they  were  such  as  a  sobcunnAn^'>^i|ld  make. 
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under  the  presumed  circnmBtanceB  of  the 
case.  Idem,  942 

6.  It  is  settled  law  in  this  state,  that  where 
there  are  several  counts  in  an  indictment, 
and  the  jury  find  the  accused  guilty  on  one 
of  the  counts,  saying  nothing  as  to  the  oth- 
ers, the  verdict  operates  as  an  acquittal  upon 
the  counts  of  which  the  verdict  takes  no 
notice;  and  the  court  should  enter  a  verdici 
accordingly.  Stuart's  case,        950 

7.  In  such  a  case,  if  the  accused  applies  for 
and  obtains  a  new  trial,  he  does  not  thereby 
waive  the  advantage  of  the  acquittal  thus 
obtained.  But  he  must  be  tried,  and  can 
only  be  tried  again,  on  the  count  on  which 
he  was  convicted,  and  not  on  the  counts  on 
which  he  has  been  before  acquitted.  And 
the  rule  is  the  same  whether  the  new  trial  is 
granted  because  the  verdict  is  contrary  to  the 
evidence,  or  because  the  verdict  is  so  defect- 
ive or  uncertain  that  legally  no  judgment 
can  be  pronounced  thereon.        Idem,         950 

8.  And  the  same  rule  applies  where  on  an 
indictment  for  murder,  the  jury  find  the 
prisoner  guilty  of  manslaughter,  or  on  an 
indictment  for  malicious  stabbing,  Ac,  with 
intent  to  maim,  disfigure  or  kill,  the  jury  find 
the  prisoner  guilty  of  unlawful  stabbing 
with  intent  to  kill.  Idem,  950 

9.  Where  there  is  but  one  count  in  an 
indictment  on  which  the  accused  may  be 
convicted  of  one  of  several  offences  which  are 
covered  by  the  indictment,  the  verdict  of  the 
jury  finding  the  accused  guilty  of  one  of  the 
said  ofi'ences  is  a  verdict  of  acquittal  of  all 
the  others  of  a  higher  grade  of  ofFence:  as  on 

an  indictment  for  murder,  a  verdict 
988  finding  the  accused  *guilty  of  man- 
slaughter, is  a  verdict  of  acquittal  as  to 
the  murder:  and  on  an  indictment  for  mali- 
cious stabbing  with  intent  to  kill,  a  verdict 
finding  the  accused  guilty  of  unlawful  stab- 
bing, with  intent  to  kill  is  an  acquittal  of 
malicious  stabbing.  And  the  rule  stated  in 
No.  7  applies.  Quaere:  If  this  rule  applies 
where  on  an  indictment  for  murder  the  jury 
find  the  prisoner  guilty  of  murder  in  the 
second  degree.  Idem,  950 

10.  On  a  second  trial  ot  the  offence  for 
which  the  accused  was  found  guilty  by  the 
jury,  if  the  jury  find  him  guilty  they  may  fix 
his  imprisonment  or  other  penalty  at  any 
period  or  penalty  authorized  by  the  statute, 
though  it  be  greater  than  that  fixed  by  the 
first  jury.  Idem,  950 

11.  Under  an  indictment  with  only  one 
count,  for  malicious  shooting,  stabbing  or 
cutting,  ^ith  intent  to  kill,  the  accused  may 
be  convicted  of  the  offence  charged,  or  of 
unlawfully  doing  such  acts,  or  indeed,  of  any 
other  offence— felony  or  misdemeanor>-which 
is  substantially  charged  in  the  indictment 

Idem,  950 

12.  The  acquittal  obtained  by  the  first  ver- 
dict is  not  affected,  if  the  indictment  under 
which  it  was  found  is  afterwards  quashed  by 
the  court  on  the  motion  of  the  attorney  for 
the  commonwealth;  nor  is  the  prisoner  en- 
titled to  be  discharged  from  prosecution  on 
another  indictment  for  the  offence  of   which 
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he  was  convicted  in  the  first  indictment, 
because  that  indictment  was  quashed;  he 
would  have  every  right  under  the  second  in- 
dictment that  he  had  under  the  first,  and  no 
more.  Idem,  950 

13.  The  mere  pendency  of  one  indictment 
is  no  bar  to  another,  even  for  the  same  of- 
fence; the  accused  cannot  be  tried  on  both, 
but  the  com  men  wealth  may  elect  on  which 
it  will  prosecute.  Idem,  950 

14.  The  discharge  of  a  jury,  after  they 
have  rendered  a  verdict  against  a  prisoner, 
but  which  verdict  is  adjudged  to  be  a  nullity 
because  it  was  not  duly  perfected,  and  there- 
upon set  aside  as  insufficient,  is  no  bar  to  a 
prosecution  under  the  same  or  a  new  indict- 
ment. Idem,  950 

15.  When  a  prisoner  is  arrested  under  a 
warrant  of  a  justice,  examined  and  commit- 
ted to  jail,  and  indicted  and  tried,  and  after- 
wards that  indictment  quashed  and  a  new 
indictment  found  against  him  for  the  same 
offence,  he  is.  not  then  entitled  to  a  new  pre- 
liminary examination  before  a  justice  under 
the  last  indictment  found  against  him. 

Idem,  950 

16.  Where  a  prisoner  has  been  carried  to 
the  penitentiary  in  execution  of  the  judgment 
of  the  court  below,  and  after  that  a  new  trial 
is  granted  him  by  the  court  of  appeals,  the 
last  named  court  will  award  a  writ  of  habeas 
corpus,  directed  to  the  superintendent  of  the 
penitentiary,  to  bring  the  prisoner  before  it, 
and  order  him  to  be  committed  to  the  sheriff 
of  the  county  in  which  the  court  of  appeal, 
is  sitting,  to  be  by  him  conveyed  to  the  jail 
of  the  county  in  which  the  judgment  of  con- 
viction was  rendered,  for  the  purpose  of  being 
again  tried  in  conformity  with  the  judgment 
of  the  appellate  court.  Idem,  950 

CROSS  BILL. 

1.  When  it  is  unnecessary  for  defendants 
to  set  up  their  claims  against  co-defendant 
by  a  cross  bill.  See  Legacies  and  Legatees, 
No.  1,  and 

Moorman  v,  Smoot  8l  wife  &  als.,  80 

DECREES. 

1.  What  is  a  decree  settling  principles  in  a 
cause  from  which  an  appeal  may  be  taken. 
See  Appeals,  No.  4,  and 

Garrett's  adm'x  v.  Bradford,  609 

DEPOSITIONS. 

1.  A  deposition  is  taken  to  be  read  in  a 
case  in  which  Franklin  Bartley  is  defendant, 
and  that  is  the  name  given  in  the  summons 
and  to  which  he  appeared;  but  the  name  in 
which  the  action  is  carried  on  is  William  t* 
Bartley.  The  person  is  obviously  the  same, 
and  Franklin  is  part  of  the  defendant's  name. 
The  deposition  cannot  be  objected  to  on  this 
ground. 

Bartley  v,  McKinney,  750 

DOCKETING  JUDGMENTS. 

1.  Under  the  act.  Code  of  1860,  ch.  186,  gg 
4,  8,  Indexing  is  not  a  necessary  part  of  the 
docketing  of  a  judgment;  and  where  a  judg- 
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ment  is  properly  entered  upon  the  judgrmcut  | 
docket,  the    lien    of  the  judgment  ts 
080    valid  afi^ainst  a  purchaser  *of  the  land 
without  notice  of  the  judprment. 
Old  Dominion  Granite  Co.  &  als.  v. 

Clarke  &  als.,  Jj; 

Same  v,  Jones  &  als.,  ^^7 

DUELrUNG. 

1.  Under  the  constitution  and  statute  of 
Virginia,  a  party  who  has  aided  and  assisted 
in  a  duel  fought  with  deadly  weapons,  may 
l>e  removed  from  office  by  a  proceeding  by 
quo  warranto;  or,  if  that  writ  be  not  in  use, 
by  information  in  the  nature  of  a  quo  war- 
ranto; though  he  has  not  yet  been  convicted 
of  the  offence  in  any  criminal  prosecution  ! 
against  him.  Royall  v    Thomas.        130 

ELECTION. 

1  An  infant  cannot  elect  to  take  land  in 
which  her  money  has  been  Invested  by  an 
administratrix;  nor  can  a  married  woman; 
but  her  husband  may  elect  either  for  his  wife 
or  for  himself  and  wife  conjointly 

Shanks  v,  Edmundson  A  als.,  804 


and  do  not  designate  the  true  boundary  of 
the  land  intended  to  be  conveyed. 

•    Elliott  V.  Horton,  766 

6.  The  declarations  of  a  party  are  gener- 
ally not  admissible  as  evidence  in  his  own 
favor;  but  they  are  so  admissible  whenever 
they  form  a  part  of  the  res  gestae.  To  come 
within  the  terms  and  operations  of  the  rule, 
the  declarations  must  accompany  and  explain 
an  act  done,  which  is  a  fact  in  issue,  or  is 
relevant  to  the  issue. 

Scott  and  Boyd  v,  Shelor,  891 

7.  In  a  prosecution  for  larceny,  evidence  of 
the  statements  made  by  the  prosecutor,  im- 
mediately after  the  alleged  oflFence  was  com- 
mitted, is  inadmissible  to  sustain  the  prose- 
cution. See  Criminal  Jurisdiction  and 
Proceedings,  No.  5,  and 

Hayne*s  case,  942 

8.  As  to  the  eifect  of  stolen  goods  being 
found  in  the  possession  of  the  accused  in 
cases  of  simple  larceny,  or  larceny  com- 
pounded with  burglary  or  housebreaking. 
See  Lrarceny,  No.  4,  5,  and 

Walker's  case,  969 


EQUITY,  JURISDICTION  AND  RELIEF.  |  ejxECUTORS  AND  ADMINISTRATORS. 

V  t  ^"l,\^vf.X' o^w«er  iri!!>lse'i^r^  I     1.  A  case  in  which  an  executor  is  held  lia- 

•ult  brought  by  ^^?,.fjr°^'^i'*  P^^*^*^^^^  1  ble  for  money  of  his  testator's  estate,  which 

set  aside  a  deed  .!^l^";^,^".  ^^^^^  ?and  h^  !  he  had  collected  in  July  1861,  and  which  he 


a  tax  salCc 

Carroll  v.  Brown, 
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**    See  Practice  in  Chancery,   No.  3,  12,  14, 
17,  18.  20,  22,  24. 

EVIDENCE. 
1.  When  a  check  upon  a  bank  is  evidence  | 
under    the    money    counts,    to    recover  the 
amount  from  the  drawer,  and  when  it  is  not. 
See  Check  on  Banks,  No.  2,  and 

Blair  &  Hoge  v.  Wilson.  Ic5 

2  Parol  evidence  is  admissible  to  sustain 
resulting  trusts.     See  Trusts  and  Trustees, 

No.  2,  and       ,  „     ^    ,  .,^ 

Borst  V,  Nalle  Sl  als.,  ^23 

3  When  parol  evidence  is  not  admissible 
to  prove  that  a  party  signing  a  paper  never 
read  it,  and  did  not  know  its  contents.  See 
Insurance,  No.  16,  and 

Southern  Mutual  Ins.  Co.  ».  Yates,      585 

4  In  an  action  of  unlawful  detainer,  plain- 
tiff'claimed  under  the  will  of  her  husband, 
which  gave  her  in  lieu  of  her  dower  all  his 
real  estate  during  her  life,  except  certain 
portions  bequeathed  to  his  children.  The 
defendant  claimed  under  a  son  to  whom  tes- 
tator gave  a  parcel  of  land.  Evidence  for 
the  defendant,  that  the  plaintiff  had  been  in 
possession  and  enjoyed  the  benefits  of  one 
full  half  of  the  cleared  lands  of  her  late  hus- 
band from  the  time  of  his  death  to  the  ime 
of  the  trial,  is  irrelevant  and  inadmissible^ 

Bartley  v,  McKinney,  750 

5  In  an  action  of  ejectment  parol  evidence 
U  admissible  to  prove  that  the  calls  for 
course  and  distance  in  a  deed  are  mistaken 


his  own  money. 

Vaiden  A  als.  v,  Stubblefield's  ex'or,  153 

2.  Although  at  common  law  the  appoint- 
ment by  a  creditor  of  his  debtor  as  executor 
operated,as  against  legatees  and  distributees, 

with  certain  exceptions,  as  a  release  of 
990    the  debt,  the  rule  never   applied  *to  a 

debtor  who  was  appointed  administra- 
tor of  his  creditor. 

Utterback's  adm'r  v.  Cooper,  233 

3.  If  the  obligor  of  a  bond  takes  out  admin- 
istration to  the  obligee  and  dies,  the  admin- 
istrator de  bonis  non  of  the  obligee  may 
maintain  an  action  for  such  debt  against  the 
executor  of  the  obligor.  And  so  if  the 
administrator  is  removed  from  his  office, 
the  action  may  be  maintained  against  him 
by  the  administrator  de  bonis  non  of  the 
obligee.  Mem.  233 

4.  A  lien  given  to  secure  the  debt  due  from 
an  executor  or  administrator  to  his  testator 
or  intestate,  is,  of  course,  discharged  when 
the  debt  is  actually  paid  to  the  creditors  or 
legatees  and  distributees  of  the  creditor;  but 
the  introducing  the  debt  into  an  administra- 
tion account,  as  a  charge  to  the  executor  or 
administrator,  is  not  sufficient  to  discharge 
the  M^v,  either  as  against  creditors,  legatees 
or  distributees  of  the  creditor,  or  as  against 
the  sureties  of  the  executor  or  administrator. 

Idem,  233 

5.  A  sold  to  his  son  U  a  tract  of  land,  tak- 
ing his  bonds  for  the  purchase  money,  and  a 
deed  of  trust  on  the  land  to  secure  them. 
He  died,  and  his  son  U  qualified  as  his  ad- 
ministrator. Shortly  a^tcjMrwds  U  pbtained 
gitizedby  VjOOQIC 
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a  loan  of  money  and  stock  from  C,  and  ^ave 
a  deed  on  this  same  land  to  secure  it.  Upon 
a  bill  filed  by  C  against  the  administrator  de 
bonis  non  of  A,  and  U  and  his  sureties  in  his 
official  bon(X  to  enforce  his  lien ;  the  court 
being  of  opinion,  from  all  the  evidence,  that 
U  had  not  paid  any  part  of  his  debt  to  A, 
though  he  represented  to  C  he  had  done  it, 
and  that  he  was  fraudulently  trying  to  get 
rid  of  the  lien  in  favor  of  A  in  order  to  raise 
money  for  his  own  purposes,  and  that  C 
either  knew,  or  might  have  known  if  he  had 
wished  it,  the  facts,  and  made  the  loan  with 
the  knowledge  of  them  or  in  willful  igoo- 
rance,— Hkld:  in  favor  of  A's  estate  and  U*s 
sureties,  that  the  lien  to  secure  A*a  debt  was 
a  valid  subsisting  lien,  and  had  preference 
to  that  of  C.  Idem,  233 

6.  Where  executors  acting  during  the  late 
war  had  full  power  under  the  will  to  do  the 
acts  which  they  performed,  and  in  perform- 
ing them  acted  in  good  faith  in  discharge  of 
what  they  t>elieved  to  be  their  duty  as  exec- 
utors, they  are  not  liable  for  the  ultimate 
loss  which  has  arisen  out  of  their  acts. 

MUls  &  als.  V.  Mills'  ex*ors  A  als.,      442 
Same  v.  Lancaster  &  als.,  442 

7.  Executors  who  are  empowered  by  the 
will  under  which  they  act,  to  sell  real  estate 
and  collect  debts,  and  invest  the  proceeds  for 
the  purposes  of  the  trusts,  declared  in  the 
will,  in  December  1862,  sell  real  estate,  and 
in  January,  March  and  April  collect  ante- war 
debts,  well  secured  on  real  estate,  taking 
payment  in  Confederate  money,  which  they 
immediately  invest  in  eight  per  cent,  bonds 
for  the  purposes  of  the  trusts  of  the  will.— 
Hsx<D  :  That  having  acted  in  good  faith,  and 
in  the  exercise  of  their  best  judgments, 
under  the  circumstances  surrounding  them, 
they  are  not  liable  for  the  losses  which 
accrued  from  such  sales,  collections  and 
investments.  Idem,        442 

8.  Two  of  three  nominated  executors 
qualify,  and  sell  and  convey  real  estate  to 
the  purchasers,  who  pay  up  the  purchase 
money  in  full.  Afterwards  the  third  quali- 
fies, and  consents  to  the  sale  by  sharing  the 
commissions. — Hbi«d  :  The  title  of  the  pur- 
chaser is  valid,  at  least  in  equity. 

Idem,        442 

9.  There  is  a  perpetual  rent  secured  on  real 
estate,  which  the  lessee  has  a  right  to 
redeem,  by  paying  an  amount  which,  at  six 
per  cent.,  will  produce  an  Interest  equal  to 
the  rent. —Held:  One  of  these  executors  may 
receive  the  payment,  though  it  may  require 
all  to  execute  the  release.  Idem,        442 

FALSE  PRETENCES. 

1  In  an  indictment  for  obtaining  money 
on  false  pretences  it  would  be  a  material 
allegation  that  the  money  was  obtained  by 
the  false  pretence  alleged,  and  therefore  it  is 
necessary  to  be  proved  under  the  indictment 
for  larceny  founded  on  the  obtaining  of 
money  on  false  pretences,  in  order  to  a  con- 
viction. Fay's  case,        912 

2.  The  false  pretences,  either  with  or 
without  other  causes,  must  have  had  a  deci- 
sive influence  upon  the  mind  of  the  owner. 


so  that    without  their  weight  be  would  not 
have  parted  with  his  property. 

Idem.      912 
3.  Where  the  false  pretence  is  referred  to 
the  sale  of  a  lot  by  the  prisoner,  unless  the 
selling  of  the  property  was  by  a  false  pre- 
tence, with  intent  to  defraud  the   buyer,  the 
case  is  not  within    the  statute.     Therefore 
the  fraudulent  intent  must  have  existed  at 
the    time    the    false    pretences   were 
BOI     *made  by   which  the  money  was  ob- 
tained. Idem.       912 

GUARDIAN  AND  WARD. 

1.  A  guardian  of  a  married  man  has  au- 
thority as  guardian  to  reduce  the  wife's 
choses  in  action  into  possession. 

Ware  v.  Ware's  adm'r,  670 

HOMESTEAD  EXEMPTIONS. 

1.  Where  a  grantor  in  a  conveyance  of  land 
had  claimed  home&tead  in  bonds  given  for 

I  the  purchase  money  by  the  grantee,  and  ibe 
I  conveyance  is  afterwards  set  aside  as  fraad- 

ulent  and  void  as  to  judgment  creditors  of 
I  the  grantor,  he  may  claim  homestead  as 
{  against  the  creditors,  in  the  land  or  in  the 
I  proceeds  of  the  sale  thereof  to  the  amonot 

of  said  bonds. 

Shipe,  Cloud  &  Co.  v.  Repass  &  als.,  716 

2.  Pending  a  cause  defendant  becomen  a 
bankrupt,  and  claims  his  homestead.  The 
court  should  proceed  to  adjudicate  upon  the 
right  of  the  debtor  to  his  homestead. 

Barger  v,  Buckland  &  als.,  850 

HUSBAND  AND  WIFE. 

I  1.  Wife  owns  an  interest  in  slaves,  subject 
I  to  the  life  estate  of  her  mother.  The  hot- 
band  sells  the  said  interest,  and  then  diesis 
the  lifetime  of  his  wife  and  her  mother. 
The  sale  of  the  interest  is  invalid,  and  the 
wife  is  entitled  to  it. 

I  Moorman  v.  Smoot  &  wife  A  als.,  80 
i  2.  The  guardian  of  a  married  man  has  an- 
I  thority,  as  such  guardian,  to  reduce  the  wife's 
I  choses  in  action  into  possession;  and  havio|r 
I  done  this,  though  the  husband  dies  still 
.  under  the  age  of  twenty-one  years,  the  wife 
I  is  neither  entitled  to  the  property,  nor  to  a 
i  settlement  out  of  it. 

Ware  v.  Ware's  adm'r,  670 

3.  M,  administratrix  of  her  husband,  after 
paying  all  debts  of  the  estate,  has  in  her 
hands  a  sum  of  money  for  distribution 
among  herself  and  her  three  childreo. 
This  money,  with  some  that  she  bor- 
rowed, she  invested  in  a  tract  of  laud, 
taking  the  title  to  herself.  Her  daughter, 
Lr,  marries  S,  she  being  at  the  time  an  infant. 
After  her  marriage,  M  and  the  other  two 
children  and  S  execute  a  deed,  by  which  it  is 
recited  that  the  parties  have  agreed  that  M 
shall  have  one-half  the  land  for  her  share, 
she  paying  the  money  she  had  borrowed,  and 
that  S  had  purchased  the  interest  of  M  and 
the  other  two  children  in  the  other  half.  M 
and  these  two  children  convey  to  S  the  last 
half  of  the  land  to  be  held  by  him  to  his  own 
use.     Hbi^d  ! 
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1.  Ir,  whilst  an  infant,  could  not  make  an 
election  to  take  the  land  so  purchased  in 
lieu  of  the  money  in  the  hands  of  the  ad- 
ministratrix to  which  she  was  entitled,  and 
which  had  been  invested  in  land. 

Shanks  v.  Edmondson  A  als.,  804 

2.  A  wife  during^  coverture  has  no  power 
to  make  such  election.  But  the  husband 
may,  in  behalf  of  himself  and  wife,  make 
such  election,  where  it  plainly  and  distinctly 
appears  that  he  acted  for  her,  or  for  himself 
and  wife  conjointly. 

Idem,  804 

3.  Upon  the  marria(?e  of  L  with  S,  she 
not  having:  made  an  election  to  take  the 
land,  she  had  no  interest  in  the  land  held 
by  her  mother  as  real  estate;  but  only  a 
claim  upon  her  mother  as  administratrix, 
for  her  proportion  of  the  money  which  she 
was  entitled  to  receive  as  one  of  the  distrib- 
utees of  her  father's  estate.  This  was  upon 
her  marriaiire  nothing  more  than  a  chose  in 
action,  which  upon  a  reduction  into  posses- 
sion belon(^s  to  her  husband. 

Idem,  804 

4.  The  adjustment  made  by  M  and  her 
two  children  and  S,  was  upon  the  part  of 
8  a  reduction  into  possession  of  the  chose  in 
action.  8  being  a  party  to  the  deed,  the  claim 
agra-iuftt  M  was  thereby  extinguished  ;  and 
such  exting^uishment  will  t>e  held  to  be  a 
reduction  into  possession  by  8  to  such  an 
extent  as  to  clothe  him  with  the  absolute 
property  as  against  any  claim  of  his  wife, 
either  to  have  the  land  as  hers  or  to  have  a 
settlement  upon  her. 

Idem,  804 

5.  For  the  principles  applicable  to  such 
cases,  see  the  opinion  of  the  court  by  Chris- 
tian, J.  Idem,  804 

INHERITANCE. 

1.  H,  of  foreifrn  birth,  bought  real  estate 
in  1856  and  1859,  and  died  in  1861  seized 
thereof,  without  known  heirs.  The  said  real 
estate  was  escheated  to  the  commonwealth  ; 

and  in  May  1876,  persons,  natives  of 
092    and  living  in  Switzerland,  *instituted 

proceedings  for  the  recovery  of  the 
property. — Hbld  : 

1.  The  law  as  it  was  at  the  death  of  H 
must  govern  the  case  ;  and  under  the  act  of 
April  7,  1858,  Sess.  Acts  1857-'8,  ch.  42,  § 
44,  Code  of  1860,  ch.  115,  §  557,  persons 
natives  of  another  country,  and  living 
there,  are  not  entitled  to  the  real  estate. 

Haunsteins  v,  Lrynham,  escheator,        62 

2.  The  treaty  of  November  1855,  between 
the  United  States  and  Switzerland,  11  U. 
S.  Stat,  at  Large,  p.  590,  article  5,  clause 
3,  by  its  terms,  depends  for  its  operation  and 
effect  upon  the  legislation  of  the  state  in 
which  the  real  estate  lies  ;  and  no  right  in 
real  estate  in  Virginia  will  vest  in  a  citizen 
of  that  republic  under  said  treaty,  there 
having  been,  at  the  death  of  H,  no  statute 
authorizing  it.  Idem,  62 


INSTRUCTIONS. 


1.  Instructions  asked  for,  which  are  not 
founded  on  the  evidence  in  the  case,  are 
properly  refused. 

Bartlett  v.  McKinney,  750 

INSURANCE. 

1.  A  policy  of  insurance  on  a  building  in- 
sures K  and  his  legal  representatives.  The 
building  having  been  burned  after  the  death 
of  K,  his  administratrix  may  maintain  an 
action  on  the  policy. 

Greo.  Home  Ins.  Co.  v.  Kinnier's 
adm*x,  88 

2.  One  of  the  conditions  of  the  policy  is, 
that  it  shall  be  void  "if  the  title  of  the  prop- 
erty is  transferred  or  changed."  This  does 
not  apply  to  the  descent  of  the  property  on 
the  death  of  the  assured  to  his  heirs. 

Idem,  88 

3.  A  condition  in  the  policy,  that  the  fore- 
closure of  a  mortgage  shall  be  deemed  an 
alienation  of  the  property,  and  avoid  the 
policy,  does  not  involve  a  sale  under  a  decree 
of  the  court  in  a  creditor's  bill  against  the 
heirs,  Ac,  which  sale  is  set  aside  by  the 
court.  Idem,  88 

4.  One  condition  of  a  policy  is  :  Any  change 
within  the  control  of  the  assured,  material  to 
the  risk,  shall  avoid  the  policy.  The  change 
here  referred  to  is  a  change  in  the  condition 
of  the  property  wrought  by  the  agency  of 
the  assured ;  and  not  the  mere  vacation  of 
the  house  by  the  assured  or  its  occupants. 

Idem,  88 

5.  A  condition  of  the  policy  is,  that  the 
policy  shall  be  vitiated  if  the  premises  in- 
sured become  vacated  by  the  removal  of  the 
owner  or  occupant  for  more  than  twenty 
days  without  immediate  notice  to  the  com- 
pany and  written  consent.— Hbld  :  It  was 
competent  for  the  insurer  or  his  lawful  agent 
to  waive  the  condition ;  and  if  at  the  time 
the  agent  of  the  company  received  the  pre- 
mium of  insurance  and  delivered  the  policy, 
he  had  knowledge  of  the  vacation  of  the 
property,  and  did  not  then  avoid  the  policy, 
but  treated  it  as  valid  and  subsisting,  such 
conduct  of  the  agent  was  a  waiver  of  the 
condition,  and  a  breach  of  it  cannot  be  re- 
lied on  by  the  company  to  defeat  a  recovery 
on  the  policy.  Idem,  88 

6.  As  to  waivers  by  the  insurers  of  condi- 
tions in  a  policy,  how  and  by  whom  they 
may  be  made,  see  the  opinion  of  Burks,  J. 

Idem,  88 

7.  A  condition  of  the  policy  required  im- 
mediate notice  of  loss,  and  that  within  thirty 
days  the  insured  render  a  particular  ac- 
count thereof,  with  an  aflSdavit,  Ac. — Held  : 
If  the  insurers  from  any  reliable  source 
knew  that  the  building  insured  had  been 
destroyed  by  fire,  and  by  any  act  or  declar- 
ation of  theirs,  or  their  lawful  agent,  pre- 
vented the  assured  from  preparing  the 
schedule,  with  the  affidavit  thereto  required 
by  the  policy,  in  thirty  days,  whether  verb- 
ally or  in   writing,  it  was  a  waiver  of  the 
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performance  within  the  thirty  days  of  that 
condition  ;  and  the  omission  to  do  so  is  no 
bar  to  the  action  on  the  policy,  provided  it 
was  done  within  a  reasonable  time  there- 
after. Idem,  88 

8.  If  at  the  time  of  issuing  a  policy  I  had 
been  authorized  by  the  insurance  company 
to  receive  and  accept  proposals  for  risks  sub- 
ject to  their  approval  and  ratification,  to 
issue  and  deliver  policies  and  renew  the 
same,  and  receive  premiums  therefor,  and 
had  been  supplied  with  blanks  signed  by  the 
president,  to  be  filled  and  countersigned  by 
him  ;  this  constituted  I  the  general  agent  of 
the  company  ;  and  the  company  is  bound 
by  all  his  acts  as  such,  within  the  scope  of 
his  authority,  so  long  as  it  existed,  not- 
withstanding     any      private      instructions 

which  he  may  have  received  limiting 

993    *that  authority,  of  which  the  assured 

had  no  notice.  Idem,  88 

9.  For  the  construction  of  a  contract  be- 
tween an  insurance  company  and  a  general 
agent,  see  Contracts,  No.  4,  and 

The  Brooklyn  Insurance  Co.  v* 
Bidgood,  290 

10.  One  condition  of  a  policy  of  insurance 
on  a  building  is,  '*if  the  building  insured 
stands  upon  leased  ground  it  must  be  so  rep- 
resented to  the  company,  and  so  expressed 
In  the  written  part  of  the  policy  ;  otherwise 
the  policy  shall  be  void."  Hni.D  :  The  plain- 
tiflF  may  prove  that  the  description  of  the 
property  was  inserted  in  the  policy  by  the 
general  agent  of  the  company  who  issued 
this  policy,  and  that  he  knew  at  the  time  that 
the  building  stood  upon  leased  ground. 

Manhattan  Fire  Ins.  Co.  v,  Weill  & 
Ullman,  389 

11.  The  knowledge  of  the  general  agent 
issuing  the  policy  is  the  knowledge  of  the 
company,  and  they  receiving  the  premiums 
on  the  policy  with  that  knowledge,  are  bound 
by  the  policy.  Idem,  389 

12.  Another  condition  of  a  policy  of  insur- 
ance on  buildings  is,  **if  the  interest  of  the 
assured  in  the  property  be  any  other  than 
the  entire,  unconditional  and  sole  ownership 
of  the  ptoperty  for  the  use  and  benefit  of  the 
assured,  it  must  be  so  represented  to  the 
company,  and  so  expressed  in  the  written 
part  of  this  policy,  otherwise  the  policy  shall 
be  void."  The  assured  had  given  a  deed  of 
trust  upon  the  building  to  secure  a  debt. — 
Hbi^d  : 

1.  This  condition  does  not  refer  to  the 
legal  title,  but  to  the  interest  of  the  assured 
in  the  property  :  that  he  warranted  to  be 
no  other  than  the  entire  unconditional  own- 
ership of  the  property.  Idem,  389 

2.  This  was  no  warranty  against  liens 
and  incumbrances.  The  assured's  inter- 
est was  the  sole  ownership.  The  fact  that 
he  had  given  the  deed  of  trust  to  secure  a 
debt  upon  the  property  does  not  make  the 
cestui  que  trust  a  joint  owner. 

Idem,  389 

3.  There  being  no  pretence  of  fraudulent 
concealment  or  misrepresentation  by  the 
assured,  of  the  deed    of  trust    upon  the 


building,  the  policy  is  obligatory  npoa  the 
insurance  company.  Idem,  389 

13.  A  policy  of  insurance  is  for  $5,000— to 
wit,  $2,000  on  buildings,  describing  them. 
$1,000  on  machinery  and  fixtures,  £,000  on 
stock  of  grain,  flour,  meal,  &c.  And  after 
prescribing  what  the  insured  shall  do  in  case 
of  loss,  says  :  All  fraud  or  false  swearing,  on 
the  part  of  the  assured,  or  on  the  part  of  aoy 
person  on  his  behalf,  shall  be  a  forfeiture  of 
all  claim  under  this  policy.  And  it  concludes, 
—and  this  policy  is  made  and  accepted  on  the 
above  express  conditions.  In  an  action  by 
the  assured  on  this  policy  it  is  proved  that 
the  claim  of  the  plaintiff  for  his  alleged  lois 
on  his  stock  of  grain,  Ac.  was  fraudulent 
and  false,  and  that  the  amount  of  loss  desig- 
nated in  said  proof  sworn  to  by  him,  was 
fraudulent  and  false  so  far  as  the  said  stock 
of  grain,  Ac,  was  concerned.  But  it  was 
not  shown  that  his  claim  or  his  proof  of  loss 
as  to  the  said  buildings  or  machinery  and 
fixtures  was  traudulent  and  false— Hsld: 
The  forfeiture  for  false-swearing  is  incurred 
by  the  fraud  and  false-swearing  as  to  the 
grain,  Ac,  and  the  insured  cannot  recover 
for  any  part  of  the  loss. 

Moore  v.  Fire  &  Marine  Ins.  Co.,         608 
Accord,  Same  v.  The  Fireman's  Fund 
Ins.  Co.,  524 

14.  Fraud  on  the  part  of  the  insured  in 
making  the  contract  of  insurance  will  render 
it  void  without  any  express  provision  to  that 
effect  in  the  policy,  and  even  though  there 
may  be  such  a  provision  therein  relating 
only  to  fraud  or  false  swearing  in  connec- 
tion with  the  preliminary  proof. 

Idem,  506 

Idem,  524 

15.  The  application  to  an  insurance  com- 
pany for  insurance  upon  a  building,  which 
is  granted,  and  a  policy  issued,  based  upon 
the  application,  is  a  part  of  the  policy. 

Southern  Mutual  Ins.  Co.  v,  Yates,    585 

16.  In  such  an  application,  one  question  is 
whether  there  are  any  incumbrances  on  the 
property,  to  which  the  answer  is,  none.  This 
is  a  warranty,  and  if  there  was  an  incum- 
brance upon  it,  the  policy  is  not  binding 
upon  the  company,  unless  at  the  time  of  is- 
suing the  policy  they  had  actual  knowledge 
of  the  existence  of  the  incumbrance. 

Idem,  585 

17.  If,  after  the  answers  to  the  questions 
are  written  in  the  application,  it  is  signed 

by  the  applicant,  parol  evidence 
994    *is  not  admissible  to  prove  that  he 

did  not  read  the  application  and  no 
question  was  asked  him  as  to  the  existence 
of  incumbrances  on  the  property. 

Idem,  585 

18.  The  insured  had  taken  out  two  policiei 
upon  two  buildings,  which  were  consumed  in 
the  same  fire.  The  company  paid  one  of  the 
policies,  but  determined  to  contest  the  other. 
In  calling  for  payment  on  premium  notes, 
the  secretary  of  the  company,  by  mistake, 
called  for  the  assessment  on  the  note  of  the 
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policy  which  was  contested,  instead  of  upon  I  is  to  be  considered,  for  the  purpose  of  betne 
the  other,  and  it  was  paid— Hkld  :  |  sued.as  domiciled  in  this  state,  and  is  entitled 

to  rely  on  the  statute  of  limitations,  just  as 
if  it  were  a  company  which  had  been  char- 
tered by  the  legislature  of  this  state. 

Idem,  630 

27.  Though  such  company  had  after  the 
war  expressly  revoked  the  powers  of  the  res- 
ident agent  it  had  before  the  war,  and  had 
never  afterwards  appointed  another  in  his 
place,  service  of  process  on  such  agent  will 
nevertheless  he  effectual  under  the  statutes 
in  that  behalf,  to  give  jurisdiction  of  an  ac- 
count against  such  company.      Idem,        630 

28.  The  provisions  of  said  stat  ute  of  185S-*S6 
were  amendatory  of  the  previous  law,  and  ex- 
tended as  well  to  policies  previously  issued 
as  to  policies  thereafter  issued;  and  a  foreign 
company  doing  business  in  this  state  under 
the  same,  at  the  time  said  amendments  were 
enacted,  and  continuing  to  do  business  after- 
wards, in  compliance  with  all  said  statutes, 
must  t>e  taken  to  have  accepted  said  provi- 
sions, and  to  be  bound  by  them. 

Idem,  630 

995  INTEREST. 


1.  If  the  company  knowingly  received 
the  assessment  with  knowledge  of  the  ex- 
istence of  the  incumbrance,  this  would  be 
a  waiver  of  the  breach  of  the  warranty 
whether  so  intended  or  not.        Idem,      585 

2.  But  if  the  company  received  such 
assessment  under  the  erroneous  idea,  on 
the  part  of  its  officers,  that  it  was  paid 
upon  another  and  totally  different  note,  the 
right  to  insist  upon  the  forfeiture  would 
not  be  in  the  least  affected  by  such  pay- 
ment and  receipt.  Idem,  585 

19.  Contracts  of  insurance  entered  into 
before  the  war,  between  parties  afterwards 
separated  in  domicil  by  the  belligerent  lines, 
were  not  abrogated,  but  only  suspended,  by 
the  war.  Ace.  Ins.  Co.  v.  Hendren,  24  Gratt. 
546,  and  cases  there  cited. 

Connecticut  Mutual  Life  Ins.  Co.  v, 
Duerson's  ex*or,  630 

20.  The  suspension  extends  to  the  stipula- 
tion reqniriug  payment  of  premiums  at  dates 
falling  due  within  the  period  of  such  separa- 
tion. Idem,  630 

21.  Nor  in  such  case  is  it  material  whether 
tender  of  such  payment  was  made  at  the  day 
or  not,  even  though  the  insurer's  agent,  resi- 
dent in  the  state  of  the  domicil  of  the  insured 
prior  to  the  war,  continued  to  reside  there  on 
the  same  side  with  the  insured  whilst  the  in- 
surer and  insured  were  so  separated. 

Idem,  630 

22.  If  such  tender  would  in  any  case  be 
material,  it  will  not  be  when  l)efore  the  pre- 
mium in  question  fell  due  such  agent  bad 
publicly  proclaimed  his  purpose  not  to  re- 
ceive any  more  premiums,  which  declaration 
was  probably  made  known  to  the  insured  and 
was  the  cause  of  the  failure  to  tender,  and 
especially  when  insurer  after  the  war  refused 
to  ratify  the  act  of  said  agent  in  receiving 
payment  of  a  premium  from  another  person 
as  much  as  a  month  before  the  premium  in 
question  was  due.  Idem,  630 

23.  In  such  case,  however,  it  is  the  duty  of 
the  insured  to  tender  the  payment  within  a 
reasonable  time  after  the  war,  if  living  ;  and 
his  failure  so  to  do  will  occasion  a  forfeiture 
of  the  policy.  Idem,  630 

24.  But  in  case  of  the  death  of  the  insured 
pending  the  war,  his  personal  representative 
would  be  under  no  obligation  to  make  such  a 
tender ;  for  then  there  would  be  in  the  hands 
of  the  insurer  a  fund  of  the  insured,  out  of 
which  he  could  deduct  the  unpaid  premium. 
Nothing  more  would  then  be  necessary  on 
the  part  of  the  insured  than  that  the  insured 
should,  within  a  reasonable  time  from  the 
ending  of  the  war,  be  informed  of  such  death 
and  its  date.  Idem,  ^         630 

25.  Such  information  will  be  sufficient 
though  unaccompanied  by  any  formal  de- 
mand of  payment  or  assertion  of  right  to  it. 

Idem',  630 

26.  An  insurance  company  chartered  by 
another  state,  but  doing  business  in  this  state, 
in   compliance  with  the  statute  of  1855-'56, 


1.  Where,  during  the  late  war,  a  cred- 
itor resided  within  the  territory  of  one  of  the 
belligerent  powers,  and  his  debtor  within 
that  of  the  other  of  said  powers,  such  debtor 
would,  under  the  rules  of  public  law,  be  en- 
titled to  an  abatement  of  interest  during  the 
time  the  war  lasted. 

Roberts'  adm'r  v,  Cocke  A  als.,  207 

Murphy  v,  Gaskin's  adm'r,  207 

2.  Where  the  debtor  and  creditor  resided 
within  the  same  territory,  the  mere  exist- 
enceof  war  does  not  furnish  any  legal  ground 
for  the  abatement  of  interest  upon  contracts 
during  the  time  such  war  lasted. 

Idem,  207 

3.  In  contract  for  the  payment  of  a  certain 
sum  of  money,  interest  on  the  principal  sum 
is  the  legal  incident  of  the  debt,  and  the 
right  to  it  is  founded  on  the  presumed  inten- 
tion of  the  parties.  Idem,  207 

4.  Wherever  there  is  a  contract,  express  or 
implied,  for  the  payment  of  legal  interest, 
the  obligation  of  the  contract  extends  as  well 
to  the  payment  of  interest  as  it  does  to  the 
payment  of  the  principal  sum  ;  and  neither 
the  courts  nor  the  juries  ever  had  the  arbi- 
trary power  to  dispense  with  the  performance 
of  such  contracts  either  in  whole  or  in  part. 

Idem,  207 

5.  The  act  of  the  general  assembly  approved 
April  2,  1873,  entitled  **An  act  to  amend  and 
re-enact  s.  14,  ch  187.  of  the  Code  of  1860,  in 
relation  to  interest,"  so  far  as  said  act  con- 
fers upon  courts  and  juries,  iu  the  suits 
therein  mentioned,  power  to  remit  interest, 
as  therein  provided,  on  contracts  entered 
into  prior  to  April  10,  1865,  which  said  courts 
and  juries  did  not  have  under  the  laws  in 
force  at  the  time  such  contrac'.s  were  entered 
into,  is  repugnant  to  the  constitution  of  the 
United  States,  and  of  this  state,  and  is  so 
far  null  and  void.  Idem,  207 

Cecil  V,  Deyerle  &  als.,  775 

Kent's  adm'r  v.  Kent's  adm*r,  840 
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6.  And  so  much  of  said  act  a«  empowers 
the  courta  to  review  judgments  and  decrees, 
upon  motion,  and  to  abate  interest,  as  in  said 
act  provided,  is  repugnant  to  tkie  constitution 
of  the  United  Stutes,  and  of  this  state,  and 
is  therefore  void.  Idem,  207 

Idem,  775 

7.  On  a  bond  payable  on  demand,  in  which 
there  is  nothing*  said  about  interest,  there 
is  an  implied  contract  to  pay  interest  from 
its  date,  and  the  act  of  April  2nd,  1873,  in  re- 
lation to  the  abatement  of  interest,  impairs 
the  contract,  and  is  therefore  null  and  void. 

Kent's  adm'r  v,  Kent's  adm'r,  840 

INTERPLEADER. 

1.  How  Ions:  plaintiff  is  a  necessary  party 
in  a  suit.  See  Practice  in  Chancery,  No.  9, 
and        George  &  als.  v,  Pilcher  A  als.,     299 

ISSUES. 

1.  In  a  suit  in  equity,  thoug-h  the  evidence 
is  contradictory,  if  the  chancellor  is  satisfied 
that  the  weight  of  evidence  is  on  one  side, 
ht  is  not  bound  to  direct  an  issue. 

V   Hood's  adm'r  v.  Colfert  &  als.,  49 

JUDGMENTS. 

1.  In  1856  L  sells  land  to  T  by  parol  con- 
tract, receives  all  the  purchase  money,  and 
puts  T  into  possession.  In  January,  1867,  Lr 
executes  a  deed  to  T,  by  which  he  releases 
all  his  claim  to  the  land  to  T,  and  warrants  the 
title.  T  then  sells  the  land  to  W,  and  W  con- 
veys to  F.  In  March  1866  B  recovers  a  judg- 
ment against  L,  which  is  docketed  within  the 
year.  In  a  suit  against  F,  to  subject  the  land 
to  satisfy  the  judgment  against  U — Hbi«d  : 

1.  That  the  registry  acts  do  not  apply  to 
a  parol  contract  for  land  ;  and  T  having 
paid  all  the  purchase  money,  and  having 
been  put  into  possession,  so  that  he  had  a 
valid  equitable  title  to  the  land,  it  is  not 
subject  to  the  lien  of  the  judgment 
against  I^. 

Floyd,  trustee,  v,  Harding  &  als.,        401 

2.  The  valid  equitable  title  of  T  is  not  so 
merged  in  the  legal  title  acquired  by  the 
deed  of  I^  to  him  as  to  subject  the  land  to 
the  lien  of  the  judgment  against  L. 

Idem,  401 

3.  The  principles  of  the  case  of  Withers 
V.  Carter,  4  Gratt.  407,  approved. 

Idem,  401 

2.  The  docketing  of  a  judgment  is  an  act 
to  be  done  to  preserve  or  prevent  the  loss  of 

a  civil  right  or  remedy,  within  the 
096  meaning  of  the  acts  of  *March  4,  1862, 
Acts  of  l861-'2,  ch.  81,  and  of  March  2, 
1866,  Code  of  1873,  ch.  146,  §§  6  and  7,  p. 
998-'9.  And  therefore,  in  computing  the 
time  within  which  a  judgment  is  to  be  dock- 
eted in  order  to  preserve  the  lien  against  pur- 
chasers, the  period  between  the  17th  of  April 
1861  and  the  2d  of  March  1866  is  not  to  be 
computed  as  a  part  of  such  time. 

Borst  V,  Nalle  &  als.,  423 

S.  Judgments  docketed,  but  not  properly 


indexed,  are   a  lien  upon  land  in  the  bandi 
of  a  subsequent  purchaser  without  notice. 

Old  Dominion  Granite  Co.  Sl  als.  v. 
Clarke  &  als.,  617 

Same  v.  Jones  &  als.,  617 

4.  Where  statute  enactments  do  not  inter- 
fere, a  judgment  creditor  can  acquire  no 
better  right  to  the  estate  of  the  debtor  than 
the  debtor  himself  has  when  the  judgment 
is  recovered.  He  takes  it  subject  toererj 
liability  under  which  the  debtor  held  it,  and 
subject  to  all  the  equities  which  exist  at  the 
time  in  favor  of  third  parties ;  and  a  conrt 
of  chancery  will  limit  the  lien  of  the  judg- 
ment to  the  actual  interest  which  the  debtor 
has  in  the  estate. 

Shipe,  Cloud  &  Co.  v.  Repass  &  als.,  716 

5.  Upon  a  bill  by  judgment  creditors,  to 
subject  the  land  of  the  principal  and  hii 
sureties,  what  must  be  done  before  a  decree 
for  the  sale,  and  how  the  decree  shall  be 
against  the  several  parties. 

See  Practice  in  Chancery,  No.  17, 18. 
19,  20,  and 
Horton  Sl  als.  v.  Bond,  815 

JUDICIAL  SALES. 

1.  Where  real  estate  has  been  sold  under  a 
decree  in  a  cause,  and  the  sale  has  been  con- 
firmed, the  purchaser  is  entitled  to  the  pos- 
session of  the  property,  even  though  the 
decree  confirming  the  sale  does  not  direct 
possession  to  be  delivered  to  him. 

Hudgins  V.  Marchant  Sl  Co.,  177 

2.  If  an  appeal  in  the  cause  has  been  ob- 
tained and  perfected  l>ef ore  possession  of  tbe 
property  is  obtained  by  the  purchaser,  he  is 
not  entitled  to  have  possession.  But  if  pos- 
session is  obtained  before  the  appeal,  the 
purchaser  is  entitled  to  retain  it  until  the 
case  is  decided  in  the  appellate  court. 

Idem,  177 

3.  It  is  error  to  decree  a  sale  of  land  before 
taking  an  account  of  the  liens  upon  it,  and 
their  respective  priorities. 

Kendrick  Sl  als.  v,  Whitney  Sl  als.,     646 

4.  M  &  L,  commissioners  under  a  decree 
for  the  sale  of  land,  sold  to  W  a  tract  called 
C,  described  as  containing  five  hundred  and 
three  acres,  for  $25,000.  On  this  tract  there 
were  valuable  buildings,  and  attached  to  it 
was  a  fishery  in  the  adjoining'  river,  and  the 
privilege  of  the  free  use  of  a  public  bridfi^e 
over  the  river.  The  sale  was  reported  to  ihe 
court  and  confirmed.  W  was  put  into  poe- 
session ;  and  before  the  last  payment  fell 
due  it  was  ascertained  there  was  a  deficiency 
of  thirty-four  and  one-half  acres  in  tbe  quan- 
tity of  land  stated  in  the  contract.  W  then 
applied  to  the  court  to  have  an  abatement  of 
the  price  to  the  extent  of  this  deficieocj ; 
which  was  resisted,  on  the  g^round  that  it 
was  a  contract  of  hasard. — Ubld  : 

1.  While  contracts  of  hazard  in  snch 
cases  are  not  invalid,  courts  of  equity  do 
not  regard  them  with  favor.  The  pre- 
sumption is  against  them  ;  and  whilst  sach 


316 


Digitized  by 


Google 


88  GRATT. 


Virginia  Rbports,  Annotated. 


INDEX 


presamption  may  be  repelled,  it  can  only 
be  done  by  dear  and  cogent  proof. 

Watson  V.  Hoy  Sl  ala.,  698 

2.  Upon  the  evidence  in  this  case  held, 
that  it  was  not  a  contract  of  hazard,  and 
W  is  entitled  to  an  abatement  for  the  defi- 
ciency in  the  land.  Idem,  698 

3.  W  retainiag  the  building-s,  fishery  and 
bridge  privileges,  the  value  of  these  is  to 
be  deducted  from  the  price,  $25,000 ;  and 
the  tMdance  of  that  sum  is  to  be  taken  as 
the  value  of  the  five  hundred  and  three 
acres  of  the  land,  and  from  which  a  pro 
rata  abatement  is  to  be  made  for  the  de- 
ficiency of  thirty-four  and  one-half  acres. 

Idem,  698 

4.  Though  it  is  true  that  in  Virginia  it 
would  seem  to  be  the  general  rule  that 
objections  by  purchasers  to  judicial  sales 
for  defect  of  title  must  be  made  before  the 
sale  is  confirmed  by  the  court,  and  that 
objections  afterwards  come  too  late ;  yet 
the  rule  does  not  apply  to  the  equity  of  a 
purchaser  arising  from  after  discovered 
mistake,  fraud,  or  other  like  matter.  And 
there  having  been  a  mutual  mistake  as  to 

the  quantity  of  land  in  the  tract,  W  is 
997     not  ^precluded  by  the  confirmation  of 
the  sale  from  obtaining  relief. 

Idem,  698 

5.  When  it  is  doubtful  on  the  commis- 
sioner's report  of  sale  how  much  of  the 
land  decreed  to  be  sold  was  sold,  the  re- 
port will  be  set  aside. 

See  Practice  in  Chancery,  No.  27,  and 
Barger  v,  Buckland  &  als.,  850 

JURISDICTION. 

1.  When  the  jurisdiction  of  a  court  will  be 
presumed,  and  when  it  must  t>e  made  to  ap- 
pear on  the  record.  See  Courts,  No.  1,  2,  3, 
and 

Pulaski  County  v,  Stuart,  Buchanan 
Sl  Co.,  872 

IrACHBS  AND  LAPSE  OF  TIME. 

1.  A  case  in  which  a  delay  of  six  years  in 
prosecuting  a  claim   was  held  to  have  pre- 
cluded the  claimant  from  relief. 
Carter,  trustee,  Ac,  v,  McArtor 
&  als.,  356 

LARCENY. 

1.  F  is  indicted  for  the  larceny  of  $208,  of 
notes  of  United  States  currency,  the  property 
of  R.  The  proofs  refer  to  F'a  obtaining  the 
money  under  false  pretences.  To  sustain  the 
prosecution  the  commonwealth  must  prove 
every  fact  which  would  be  required  to  be  al- 
leged in  an  indictment  for  obtaining  money 
on  false  pretences.  Fay's  case,        912 

2.  What  will  constitute  the  offence  of  ob- 
taining money  under  false  pretences.  See 
False  Pretences,  passim,  and 

Idem,  912 

3.  In  the  absence  of  proof,  that  such  money 
an  is  charged  in  the  indictment  to  have  been 
stolen,  was  received  by  the  prisoner,  he  can- 
not bs  properly  convicted.  Idem,        912 

4.  QvM,VLn :  If  the  rule  of  evidence  which 
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applies  to  simple  larceny,  in  regard  to  the 
effect  of  the  accused  being  found  in  posses- 
sion of  the  stolen  property  recently  after  the 
larceny  thereof,  applies  to  a  case  of  com- 
pound larceny,  as  where  larceny  is  a  com- 
ponent part  of  the  offence  of  burglary  or 
house-breaking. 

Walker's  case,  969 

5.  Though  the  mere  possession  of  the  stolen 
property  might  not  be  prima  facie  evidence 
of  the  burglary  or  house  breaking  charged 
in  the  indictment,  yet,  in  connection  with 
other  evidence  of  such  burglary  or  house 
breaking,  evidence  of  such  possession  of  the 
stolen  goods  is  admissible.  Idem,        969 

LEGACIES  AND  LEGATEES. 

1.  There  were  nine  children,  tenants  in 
common  of  slaves,  subject  to  the  life  estate 
of  their  mother.  One  of  them,  J,  by  his 
will  gives  to  his  brother  K  certain  lands, 
plantation  utensils  *'and  all  the  interest 
I  may  have  in  an  undivided  dower  estate." 
J*s  widow  marries  T ;  and  T  buys  the  shares 
of  six  of  the  children,  one  of  them  K,  and  he 
buys  of  the  husband  of  N,  one  ot  the  child- 
ren, her  share  ;  but  her  husband  dies  in  the 
lifetime  of  N  and  her  mother.  K  dies  and 
gives  his  interest  under  the  will  of  J  to  Y. 
T  sells  two  of  the  slaves  to  M,  and  M  after- 
wards sella  them  and  the  increase  of  one  of 
them  for  $960.  T  and  his  ifife  have  re- 
moved from  the  state.  After  the  death  of 
the  life  tenant,  S,  who  had  not  sold  her  in- 
terest in  the  slaves,  files  her  bill  against 
M,  making  N  and  Y  defendants,  setting  out 
the  facts,  and  claiming  her  interest  in  the 
slaves  sold  to  M. — Hbi^d  : 

1.  M  not  producing  the  slaves,  he  must 
account  for  the  price  at  which  he  sold 
them,  with  interest  from  the  death  of  the 
life  tenant. 

Moorman  v.  Smoot  &.  wife  &.  als.,  80 

2.  The  husband  of  N  having  died  in  the 
lifetime  of  the  life  tenant,  his  sale  of  her 
interest  is  invalid,  and  N  is  entitled  to  it. 

Idem,  80 

3.  The  bequest  of  K  to  Y  vests  the  inter- 
est of  J  in  the  slaves  in  Y.  Idem,      80 

4.  It  is  not  necessary  that  N  and  Y  should 
file  a  cross-bill  in  the  cause  in  order  to  set 
up  their  claims  against  M.  Idem,      80 

2.  See  Wills,  No.  3,  and 

Barksdale  &  als.  v.  White  &  als.,      224 

3.  See  Advancements,  No.  1,  and 

Lewis  V.  Henry's  ez'ors  Sl  als.,         192 

LIENS. 

1.  When  a  lien  on  real  estate,  given  by  an 
administrator  to  secure  a  debt  due  to  his  in- 
testate, will  be  held  to  be  a  valid  and  sub- 
sisting lien  in  favor  of  creditors 
098  *and  legatees  of  the  intestate  and 
the  sureties  of  the  administrator,  as 
against  a  party  who  had  obtained  a  subse- 
quent lien  on  the  same  real  estate.  See  Ex- 
ecutors and  Administrators,  No.  4,  5,  and 
Utterback's  adm'r  v.  Cooper,  j     233 
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2.  When  a  judgement  is  not  a  lien  upon 
land.     See  Judgments,  No  1,  and 

Floyd,  trustee,  v,  Harding  &  als.,        401 

3.  When  land  sold  by  verbal  agreement 
not  liable  to  an  attachment  against  the 
vendor  as  an  absent  defendant.  See  Attach- 
ments, No.  2,  3,  and 

Hicks  V.  Ric!dick  &  als.,  418 

4.  A  judgment  docketed,  but  not  properly 
indexed,  is  a  lien  upon  land  in  the  hands  of 
a  subsequent  purchaser  without  notice. 

Old  Dominion  Granite  Co.  &  als. 

V,  Clarke  &  als.,  617 

Same  v,  Jones  &  als.,  617 

5.  The  bond  executed  under  the  act  of 
May  28.  1870,  entitled  **an  act  to  prevent  the 
sacrifice  of  property  at  forced  sales,"  Ses- 
sion Acts  1869-70,  ch.  120,  p.  162,  is  a  lien  on 
the  land  of  the  obligors  who  are  alive,  from 
the  return  of  the  bond  to  the  clerk':*  office  ; 
and  the  surety  in  the  bond  paying  it  off  is 
entitled  to  t>e  substituted  to  the  lien  of  the 
bond  upon  the  land  of  the  principal  obligor. 

Barger  v.  Buckland  Sl  als.,  8.^ 

6.  See  Ti;u8ts  and  Trustees,  No.  6,  and 
Lucado  &  als.  v,  Tutwiler's  adm'x  &. 

als.,  39 

LIMITATIONS  OF  ACTIONS. 

1.  Where  a  party  presents  his  claim  against 
a  county  to  t^e  board  of  supervisors,  within 
the  time  limited  by  the  statute,  and  they 
decline  to  take  it  up,  and  adjourn,  and  no 
entry  is  made  of  it  until  a  subsequent  meet- 
ing of  the  board,  after  the  time  of  limitation, 
the  statute  will  not  be  allowed  to  bar  the 
claim. 

Dinwiddle  County  v.  Stnart,  Buch- 
anan &  Co. ,  526 

2.  The  several  acts  of  the  government  of 
Virginia  during  the  war,  suspending  the 
statutes  of  limitations,  were  valid  to  prevent 
the  running  of  said  statutes  to  3d  March  1866. 
Ace.  Johnson  v.  Gill,  27  Gratt.  587.  And  the 
time  from  2d  March  1866  to  Ist  January  1869 
is  to  be  left  out  of  the  computation  under 
said  statutes  by  virtue  of  the  seventh  section 
of  the  act  of  March  2d,  1866,  commonly 
known  as  the  stay  law.  Ace.  Danville  Bank 
V.  Waddill,  27  Gratt.  448. 

Connecticut   Mut.   Life  Ins.  Co.  v, 
Duerson*s  ex'or,  630 

3.  See  Adversary  Possession,  No.  1.  and 

Thomas  v.  Jones,  383 

4.  Motion  to  rehear  decrees  barred  after 
five  years,  but  not  petition. 

Kendricks  &  als.  v,  Whitney  A.  als.,    646 

LIMITATIONS  OF  ESTATES. 

1.  See  Wills,  No.  3,  and 

Barksdale  &  als.  v.  White  &  als.,  224 

2.  Where  property  is  clearly  given  abso- 
lutely by  one  clause  of  a  will,  the  right 
thereto  will  not  be  limit*  d  or  restricted  by  a 
separate  clause,  unless  the  language  of  the 
second  clause  is  as  clear  and  explicit  as  the 
terms  embraced  in  the  first  clause.  It  is  not 
sufficient  to  create  a  doubt  from  other  terms 
in   another   part  of  the  instrument.     Posst- 
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bilities,  and  even  probabilities,  will  not  avail. 
If  the  benefit  is  to  be  taken  away  it  must  be 
by  express  words  or  necessary  implication. 

Idem,       224 
LUNATICS. 

1.  A  committee  of  a  lunatic  settled  his 
account  in  1858,  when  there  was  a  balance  in 
his  hand  of  $1,761  72.  He  settled  another 
account  in  1863,  the  only  item  of  charge 
against  him  being  the  former  balance,  and 
he  was  found  indebted  to  the  lunatic  $1,394.71. 
In  March  18b4,  upon  his  petition  the  judge  of 
the  circuit  court  makes  an  order  authoricing 
him  to  invest  the  amount  of  $1,000  ia  Con- 
federate  bonds  ;  and  he  deposits  $i,000  with 
the  treasurer  of  the  Confederate  btates,  and 
receives  a  certificate  that  he  is  entitled  to 
receive  a  four  per  cent,  bond— Hbi^d:  The 
committee  having  received  good  money,  the 
order  of  the  judge  was  not  authorized  by  the 
statute,  and  the  committee  must  account  for 
it  in  good  money. 

Coles's  committee  v,  Coles's  adm'r,    365 

2.  A  bill  says  :  "Your  complainant  C,  who 
being  a  person  of  unsound  mind,  sues  by  his 
next   friend   and  committee  A."    It  will  be 
considered  and  treated  aa  a  suit  by  the  com- 
mittee. Idem,  365 

999    *MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prose- 
cution, to  warrant  a  verdict  and  judgment 
for  damages,  it  must  be  proved  on  the  part 
of  the  plaintiff  :  Fira,  that  the  prosecution 
alleged  in  the  declaration  has  been  set  on 
foot  and  conducted  to  its  termination,  and 
that  it  ended  in  the  final  acquittal  and  dis- 
charge of  the  plaintiff,  becond,  that  it  was 
instigated  or  procured  by  the  co  operation  of 
the  defendant.  Third,  That  it  was  withont 
probable  cause.  Fourth,  that  it  was  mali- 
cious. 

Scott  and  Boyd  v,  Shelor,  891 

2.  Although  the  allegation  of  want  of  prob- 
able cause  in  the  declaration,  in  actions  of 
this  kind  is  negative  in  its  character,  yet  it 
must  be  proved,  or  the  plaintiff  must  fail. 

Idem.  891 

3.  Probable  cause,  in  a  criminal  prosecu- 
tion, is  "the  existence  of  such  fact*  and  cir- 
cumstances as  would  excite  the  belief  in  a 
reasonable  mind,  acting  on  the  facts  within 
the  knowledge  of  the  prosecutor,  that  the 
person  charged  was  guilty  of  the  crime  for 
which  he  was  prosecuted."         Idem,         891 

4.  Both  malice  and  the  want  of  probable 
cause  must  concur  and  be  proved.  Malice 
may  be  inferred  from  the  want  of  protiible 
cause,  but  the  latter  can  never  be  inferred 
from  the  plainest  malice.  Idem.       891 

5.  In  a  le^al  sense,  any  unlawful  act 
which  is  done  wilfully  and  purposely,  to  the 
injury  of  another,,  is  as  against  that  person 
malicious.  Idem.  891 

6.  Circumstances  which  will  maintain  an 
action  for  malicious  prosecution. 

Idem,  891 

7.  Although  an  action  for  malicious  prose- 
cution cannot  be  maintained,  unlessthe  plain- 
tiff has  been  fully  acquitted  of  the  criminal 
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charge,  and  a  nolle  prosequi  is  not  sufficient ; 
jet  the  plaintiff  is  not  obliged  to  prove  that 
he  was  acquitted  by  the  jury  promjitly,  with- 
out hesitation,  delay  or  deliberation  ;  and  the 
eridence  of  a  juror,  to  show  that  the  delib- 
eration of  the  jury  was  caused  by  their  doubt 
as  to  the  guilt  or  innocence  of  the  accused, 
is  inadmissibie.  Idem,        891 

MARRIAGE. 

1.  A  marriage  between  a  white  man  and  a 
woman  who  is  of  less  than  one  fourth  of 
negro  blood,  however  small  this  lessei'  quan- 
tity may  be,  is  legal. 

McPherson's  case,  939 

Stewart's  case,  939 

2.  A  woman  whose  father  was  white,  and 
whose  mother's  father  was  white,  and  whose 
great-grandmother  was  of  brown  complex- 
ion, is  not  a  negro  in  the  sense  of  the  stat- 
ute. Idem,        939 

MISTAKES. 

1.  For  the  principles  on  which  a  court  of 
equity  will  act  on  an  application  to  correct 
a  mistake  in  a  deed,  see  the  opinion  of  Sta- 
pi^KS,  J.,  in 

Carter,  Trustee,  &c.  v,  McArtor  & 
als.,  356 

2.  A  case  in  which  by  the  contract  for  the 
purchase  of  land,  certaia  bonds  held  by  the 
purchaser  was  to  be  transferred  in  part  of 
the  purchase  money,  and  his  bond  was 
to  be  given  for  the  balance,  and  a  deed  of 
trust  on  the  land  to  secure  all  the  bonds;  and 
the  deed  of  trust  only  secured  the  purchasers 
own  bond,  it  was  presumed  that  the  intention 
to  secure  the  other  bonds  was  relinquished 
before  the  deed  was  drawn  and  executed. 

Idem,        356 

3.  A  case  in  which  a  mistake  of  one  of  the 
parties  to  an  agreement  for  the  adjustment 
of  a  matter  of  account,  clearly  proved,  was 
corrected  ;  and  the  account  was  adjusted  ac- 
cording to  what  the  agreement  was  intended 
to  be. 

Watkins,  &c.  v,  Elliott  &  al..  374 

4.  What  mistake  of  the  officer  of  an  insur- 
ance company  will  or  will  not  operate  as  a 
waiver  of  a  forfeiture  of  a  policy. 

See  Insurance,  No.  IT,  and 

Southern  Mut.  Ins.  Co.  v,  Yates,      585 

5.  When  a  purchaser  at  a  judicial  sale, 
which  has  been  confirmed,  may  have  relief 
on  the  ground  of  after  discovered  mistake. 

See  Judicial  Sales,  No.  4,  and 

Watson  V,  Hay  &  als. ,  698 

NEGLIGENCE. 

1.  According  to  the  principles  of  the  com- 
mon law,  the  owner  of  a  wharf  who  receives, 
or  is  entitled  to  receive,  wharfage  for  vessels 
moored  at  said  wharf,  is  bound  to  use  at  least 

ordinary  care  and  diligence  in  keep- 
1000  ing  the  water  adjacent  *to  such  wharf, 

in  which  vessels  lie  while  moored  there- 
to, free  from  obstructions,  and  is  liable  for 
any  damage  done  to  any  such  vessel  by  rea- 
son of  the  neglect  of  such  duty  ;  and  the  same 
principles  apply  whether  such  owner  be  an 


individual  or  a  corporation,  whether  such 
corporation  be  private  or  municipal. 
City  of  Petersburg  v,  Applegarth's 
adm'r.  321 

2.  The  city  of  Petersburg  owns  a  wharf  in 
the  Appomattox  river,  for  the  use  of  which 
the  city  is  authorized  to  charge,  and  does 
charge,  wharfage.  In  October  1872,  the  ves- 
sel of  A  not  being  able  to  get  to  the  wharf 
at  which  she  was  to  deliver  her  loa(l,  on  ac- 
count of  an  obstruction  in  the  stream  by 
another  vessel,  drew  up  to  the  city  wharf 
and  moored  to  it,  and  whilst  waiting  there 
she  sunk  in  the  next  low  water  from  a  pile 
going  through  her  bottom.  The  pile  was 
oak,  being  about  two  feet  from  the  wharf, 
in  the  stream  where  a  vessel  at  the  wharf 
would  probably  lie,  and  was  visible  at  low 
water,  and  was  some  two  feet  or  more  above 
the  bed  of  the  river,  and  was  firmly  fixed 
there— Hki,d  : 

1.  The  allowing  such  an  obstruction  in 
the  place  where  this  was  negligence ; 
and  the  city  of  Petersburg  being  the  owner 
of  the  wharf  is  liable  for  the  damages  occa- 
sioned by  it.  Idem,         321 

2.  The  fact  that  the  city  had  appointed 
a  portwarden,  whose  duty  it  was  to  attend 
to  the  removal  of  obstructions  in  the 
stream,  and  to  attend  to  the  duties  of  the 
city  in  regard  to  the  city  wharf,  does  not 
exempt  the  city  from  liability  for  the  dam- 
ages. The  portwarden  in  this  matter  is 
but  the  agent  of  the  city  ;  and  the  princi- 
pal is  always  bound  for  the  acts  and  neg- 
lects of  his  agent.  The  same  rule  which 
applies  to  a  private  principal  applies  to  a 
corporation,  whether  ordinary  or  munici- 
pal, and  a  fortiori  to  a  corporation  which 
can  only  act  by  an  agent.        Idem,        321 

3.  The  fact  that  it  has  been  made  by 
statute  the  duty  of  the  Lower  Appomattox 
company  to  dredge  and  remove  obstruc- 
tions from  the  river  below  Petersburg, 
cannot  relieve  the  city  from  her  liability. 
The  city  is  in  fact  the  company,  owning  all 
the  stock  and  appointing  the  officers  of  the 
company.  But  even  if  it  was  an  independ- 
ent organization,  its  obligation  to  perform 
a  duty  which  the  city  is  bound  to  perform 
on  common  law  principles,  would  not  re- 
lieve the  city  from  its  common  law  liabil- 
ity for  the  non-performance  of  such  a 
<J«ty.  Idem,        321 

4.  Nor  can  it  make  any  difference  that 
the  United  States  have  made  appropria- 
tions to  the  improvement  of  the  navigation 
tion  of  the  river,  and  have  occasionally 
dredged  it.  This  does  not  relieve  the  city 
from  its  common  law  liability  in  regard 
to  the  city  wharf.  Idem,        321 

5.  Nor  does  it  make  any  difference,  that 
in  this  case  no  wharfage  was  actually  re- 
ceived by  the  city,  and  that  it  does  not 
usually  charge  wharfage  in  cases  where 
the  vessel  mooring  at  her  wharf  is  not  to 
be  unloaded  there.  It  is  sufficient  that  the 
city  was  entitled  to  charge  wharfage. 

Idem,        321 
3.  The  finder  of  a  bank  note  delivers  it  to  a 
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bailee  without  reward,  to  be  kept  for  the 
liader.  Sach  bailee  is  not  bound  to  use  as 
great  care  and  diligence  in  the  keeping  of 
the  note  as  he  would  be  if  he  was  a  bailee 
for  compensation  ;  and  if  the  note  was  stolen 
from  his  possession  he  will  not  be  liable  for 
it,  unless  the  loss  was  the  result  of  gross 
negligence  on  his  part. 

Tancil  v.  Seaton,  601 

NEGOTIABLE  INSTRUMENTS. 

1.  Delivery  is  absolutely  essential  to  the 
transfer  by  endorsement  of  negotiable  pa- 
per ;  but  such  delivery  may  be  either  actual 
or  constructive. 

Howe,  Knox  &  Co.  v.  Ould  &  Car 

rington,  1 

Bartlett  Sl  Robins  v.  Same,  1 

2.  Whether  a  purchaser  or  endorsee  of  ne- 
gotiable paper  has  acquired  such  possession, 
actual  or  constructive,  as  is  sufficient  for  all 
the  purposes  of  the  transfer,  must  always 
depend  upon  the  particular  circumstances  of 
each  case.  Idem,        1 

3.  S  is  the  owner  of  the  negotiable  note  of 
M  for  S8,000,  which  he  endorses  and  deposits 
with  the  bank  as  collateral  security  for  a 
loan  of  $4,000,  obtained  upon  the  discount  by 
the  bank  of  the  note  of  B.  S  sells  the  note 
to  O,  and  gives  O  an  order  on  the  bank  to  de- 
liver the  note  to  O.  On  the  same  day  O  pre- 
sents the  order  at  the  bank,  and  is  told  that 

the  president  of  the  bank  is  absent 
IOC  I    from  town.     Some  *days  thereafter  O 

has  an  interview  with  the  president  of 
the  bank,  and  is  then  informed  that  the  debt 
of  S  is  nearly  paid,  and  that  he  would  deliver 
the  note  to  O  but  for  the  service  of  an  attach- 
ment upon  the  bank.  The  debt  of  S  is  after- 
wards paid  in  full.  Before  the  sale  by  S  to 
O,  an  attachment  had  been  served  upon  M  at 
the  suit  of  a  creditor  of  S  ;  but  of  this  O  had 
no  notice  when  he  purchased  the  note.  Af- 
ter the  sale  aad  notice  to  the  bank  by  O,  an 
attachment  was  served  upon  the  bank  by 
another  creditor  of  S. — Hbld  :  The  sale  by 
S  to  O  is  valid,  and  he  is  entitled  to  the  note 
as  against  the  attaching  creditors  of  S. 

Idem,  1 

4.  See  Checks  on  Banks,  No.  1,  2,  3,  4,  and 
Blair  &  Hoge  v.  Wilson,  165 

NEGRO. 

1.  A  woman  whose  father  was  white,  and 

whose  mother's  father  was  white,  aad  whose 

great  grandmother  was  of  brown  complexion, 

is  not  a  negro  in  the  sense  of  the  statute. 

McPherson's  case,  939 

Stewart's  case,  939 

NEW  TRIALS. 

1.  Where  the  facts  proved  are  not  plainly 
insufficient  to  warrant  the  verdict  of  the  jury, 
the  court  did  not  err  in  refusing  to  set  it 
aside. 

Blair  &  Hoge  v,  Wilson,  165 

2.  A  verdict  will  not  be  set  aside  and  a  new 
trial  awarded  on  the  affidavit  of  one  of  the 
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jury,  made  after  the  verdict  was  rendered, 
that  he  did  not  consent  to  it. 

Thomas  v.  Jones,  383 

NOTICE. 

1.  How  notice  to  be  served  on  a  mtmidpil 
corporation. 

See  Corporations,  No.  1,  and 
Fairfax  v.  City  of  Alexandria,  16 

2.  In  a  suit  in  equity,  H,  a  creditor  by 
judgment,  charges  that  C,  a  creditor  by  t 
deed  of  trust,  executed  and  recorded  subse- 
quent to  the  judgment,  had  notice  of  the 
judgment  when  he  took  his  deed.  C  an- 
swers and  denies  the  notice.  Hhld:  The 
charge  of  notice  of  the  judgment  being  ex- 
pressly denied  by  C,  the  proof  of  ootice 
must  be  very  clear  and  conclusive  to  estab- 
lish it. 

Herd's  adm'r  v.  Colbert  &  als.,  49 

PARTIES  IN  EQUITY. 

1.  How  objection  for  misjoinder  of  parties 
must  be  made. 

See  Practice  in  chancery.  No.  6,  7,  8,  and 
Vaiden's  &  als.  v.  Stubblefield's 
ex'or,  153 

2.  Plaintiff  in  a  bill  of  interpleader,  how 
long  a  necessary  party. 

See  Practice  in  Chancery,  and 
George  &  als.  v,  Pilcher  &  als.,  299 

3.  What  will  be  treated  as  the  suit  of  t 
committee  of  a  lunatic. 

See  Lunatics,  No.  2,  and 
Cole's  committee  v.  Cole's  adm'r,       36S 

4.  When  a  creditor  in  a  trust  deed  a  neces- 
sary party. 

See  Practice  in  Chancery,  No.  13  and 
Kendrick  &  als.  v,  Whitney  A  als..     646 

5.  As  to  a  person  holding  the  legal  title  to 
land. 

See  Practice  in  Chancery,  Na  19  and 
Horton  &  als.  v.  Bond,  851 

6.  As  to  an  assignee  in  bankruptcy  of  a 
defendant. 

See  Practice  in  Chancery,  No.  29,  and 
Barger  v,  Bnckland  &  als.»  850 

PARTNERSHIP. 

1.  In  1860,  6,  of  Washington  city,  and  B, 
of  Culpeper  county,  in  Virginia,  form  apar^ 
nership  for  grazing  and  selling^  sheep,  to  be 
conducted  by  B  ;  and  G  executes  his  bond  to 
B  for  $3,700,  for  a  half  interest  of  the  sheep 
on  hand,  which  is  to  t>e  paid  by  G's  share  of 
the  net  profits  ;  and  B  is  to  be  allowed  socli 
compensation  for  managing  the  business  as 
they  shall  aeree  upon.  The  partnership  ii 
closed  in  December  1862,  when  G's  share  of 
the  profits  is  $2,428  75.  B  invests  the  money 
in  Con  federate  bonds.     Held  : 

1.  G  is  entitled  to  have  his  bond  credited 
for  the  $2,428.75,  at  its  scaled  vmlne  in  De- 
cember 1862. 
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2.  As  the  parties  were  separated  by  the 

war,  so  that  they  could  not  agree  npon 

1002  B*s  compensation,  he  is  entitled   *to 

have  a  just   allowance  made  him  for 

his  attention  to  the  business. 

Idem,        609 
PAYMENTS. 

1.  While  the  giYiog  of  a  check  by  a  debtor 
to  a  creditor  is  generally  presumed  to  t>eon1y 
a  provisional  or  conditional  payment  of  the 
debt  for  which  it  was  given,  yet  such  check 
may  by  agreement  of  parties  be  given  and 
received  in  full  payment  and  absolute  dis- 
charge and  satisfaction  of  the  debt ;  and 
whether  it  was  so  given  or  received  is  a 
question  of  fact  for  the  jury. 

Blair  &  Hoge  v,  Wilson,  165 

2.  During  the  late  war  a  debtor  in  Virginia 
paid  to  a  minor  son  of  his  deceased  creditor, 
who  and  whose  administratrix  had  been,  and 
was,  living  in  Maryland,  the  amount  oif  his 
debt  in  Confederate  money  at  par,  and  the 
son  after  he  came  of  age,  in  Virginia  and 
daring  the  war,  executed  a  paper  by  which 
he  ratified  the  payment,  and  undertook  that 
the  bond  should  be  charged  to  him  in  the 
settlement  of  his  father's  estate ;  and  this 
was  done.— Hex.i>  :  There  being  no  debts  of 
the  father  to  be  paid,  the  bond  must  be  con- 
sidered as  discharged. 

Small's  adm'r  v.  Lumpkin's  ex*x  & 
als.,  832 

PERSONAL  PROPERTY. 

1.  When  buildings  put  up  on  the  land  of 
another  are  personal  property,  and  when  to 
be,  and  when  not  to  be,  taxed  as  a  part  of 
the  real  estate.  See  Taxes  and  Taxation, 
No.  1,  2,  and 

Andrews,  Ordway  St  Green  v.  The 
Auditor,  Ac,  115 

PLEADINGS— IN  EQUITY. 

1.  See  Legacies  and  Legatees,  No.  1,  and 
Moorman  v.  Smoot  &  wife  &  als.,  80 

2.  A  bill  says  :  **Your  complainant  C,  who 
being  a  person  of  unsound  mind,  sues  by 
his  next  friend  and  committee  A."  It  will 
be  considered  and  treated  as  a  suit  by  the 
committee. 

Cole's  committee  v.  Cole's  adm'r,        365 

PRACTICE— AT  COMMON  LAW* 

1.  See  Confiscation,  No.  1,  2,  and 
Fairfax  v.  City  of  Alexandria,  16 

2.  Upon  the  trial  of  an  issue,  the  deposition 
of  one  M,  who  was  then  dead,  was  offered  in 
evidence,  whereby  it  was  sought  to  prove 
certain  admissions  made  by  Lf  one  of  the  de- 
fendants, to  the  witness  in  Richmond,  in  the 
presence  of  W,  another  of  the  defendants. 
These  two  defendants  were  strangers  to  M, 
and  on  cross-examination  describing  them, 
he  said — "They  were  black  negroes.  I  think 
the  brother-in-law  (W)  had  the  lightest  skin 
of  the  two.  I  think  they  were  not  bright 
mnlattoes,  but  dark  mulattoes."  It  ^as 
proved  by  other  witnesses  that  the  brother- 
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in-law,  W,  was  a  white  man,  and  that  L 
was  so  bright  that  he  could  hardly  be  distin- 
guished from  a  white  man.  It  was  further 
proved  that  about  the  time  the  witness  said 
he  had  the  interview  with  the  two  men,  they 
were  both  in  Richmond  enquiring  for  him. 
— Held  :  The  evidence  of  identity  was  prima 
facie  sttflBcient  to  authorize  the  deposition  to 
go  to  the  jury. 

George  A  als.  v,  Piloher  &  als.,  299 

3.  On  a  trial  before  a  jury,  when  the  evi- 
dence on  both  sides  has  been  closed,  and  the 
argument  has  commenced,  as  a  general  rule 
no  further  evidence  should  be  received  from 
either  party  ;•  but  the  presiding  judge,  in  the 
exerctne  of  a  s^und  discretion,  may  relax 
the  rule  and  admit  additional  evidence  if  the 
nature  of  the  case  and  the  ends  of  justice 
require  it ;  but  if  the  introduction  of  such 
additional  evidence  take  the  adverse  party 
by  surprise  he  should  be  allowed  time  and 
opportunity,  if  desired,  to  meet  it  with  far- 
ther evidence  on  his  side.  Idem,        299 

4.  Whenever  the  character  of  a  witness  for 
truth  is  attacked,  either  by  direct  evidence 
of  want  of  truth,  or  by  cross-examination, 
or  by  proof  of  c^ntra^ctory  statements  in 
regard  to  material  facts,  or  by  disproving  by 
other  witnesses  material  facts  stated  by  him; 
or,  in  general,  whenever  his  character  for 
truth  is  impeached  in  any  way  known  to  the 
law,  the  party  calling  him  may  sustain  him 
by  evidence  of  his  general  reputation  for 
truth.  Idem,        2'>9 

5.  In  an  action  of  unlawful  detainer  the 
jury  by  their  verdict  gave  to  the  plaintiff 

the    land    claimed    in    her  summons, 
i003  *which    included    a  half  acre   which 

probably  did  not  belong  to  her,  and  it 
was  plainly  laid  down  on  the  plat ;  and  the 
judgment  was  according  to  the  verdict.  The 
defendant  moved  the  court  to  set  aside  the 
verdict  and  judgment ;  and  the  plaintiff,  by 
her  counsel,  released  the  said  half  acre.  The 
court  thereupon  overruled  the  defendant's 
motion,  set  aside  the  judgment,  but  not  the 
verdict,  and  rendered  a  judgment  for  the 
land  claimed  except  the  half  acre.— Hbld  : 
It  was  competent  for  the  counsel  to  release 
the  half  acre  of  land  for  the  plaintiff  ;  and  it 
was  proper  in  the  court  to  set  aside  the  judg- 
ment and  enter  a  judgment  for  the  land  in- 
cluded in  the  verdict,  except  the  half  acre. 
Hartley  v.  McKinney,  750 

6.  Instructions  asked  for,  which  are  not 
founded  on  the  evidence  in  the  cause,  «*re 
properly  refused.  Idem,  750 
.  7.  An  instruction  as  to  a  presumption  of 
fact,  when  erroneous.  See  Presumptions, 
No.  1,  and 

Dyerle  v.  Stair,  800 

8.  The  general  course  of  the  examination 
of  witnesses  is,  and  must  of  necessity  be, 
left  to  the  discretion  of  the  trying  judge ; 
and  the  exercise  of  this  discretion  will  nevei 
be  interfered  with  by  an  appellate  court, 
unless  it  plainly  appears  that  some  injus- 
tice has  been  done. 

Scott  A  Boyd  v.  Shelor,  r^^^^]^^^ 
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PRACTICE— IN  CHANCERY. 

1.  la  a  suit  in  equity,  though  the  evidence 
is  contradictory,  if  the  chancellor  is  satis- 
fied that  the  weight  of  evidence  is  on  one 
side,  he  is  not  bound  to  direct  an  issue. 

Herd's  adm'r  v,  Colfcrt  &  als.,  49 

2.  When  a  cross-bill  is  not  necessary  to  set 
up  the  claims  of  defendants  against  a  co- 
defendant,  their  claims  against  him  being 
the  same  as  that  of  the  plaintiff,  and  %et  out 
in  the  bill.  See  Legacies  and  Legatees,  No. 
1,  and 

Moorman  v,  Smoot  &  wife  &  als.,  80 

3.  In  what  cases  the  court  may  appoint  a 
receiver  to  renc  out  real  estate  and  collect  the 
rents.     See  Receivers,  No.  1,  and 

Smith  V,  Butcher,  144 

4.  A  receiver  may  be  appointed  by  a  judge 
in  vacation.  Idem,        144 

5.  A  receiver  may  t>e  directed  to  collect 
from  tenants  of  real  estate  rents dtte,  as  well 
as  such  as  may  become  due.        Idem,        144 

6.  In  this  country  the  rule  is  well  settled, 
that  in  cases  of  misjoinder  of  parties  as 
plaintiffs  in  equity,  the  objection  must  be 
made  by  demurrer,  if  the  defect  is  apparent 
on  the  face  of  the  bill,  or  by  plea  or  answer, 
if  the  defect  does  not  so  appear  ;  and  unless 
so  made,  the  objection  will  not  avail  at  the 
hearinfl^,  if  a  decree  can  be  rendered  without 
prejudice  to  the  rights  of  parties. 

Vaiden  &  als.  v.  Stubblefield's  ez'or,  153 

7.  In  a  bill  by  devisees  and  legatees  against 
an  executor,  some  of  the  legatees,  who  were 
infants,  had  been  paid  their  legacies.  The 
executor,  of  course,  knew  of  these  payments; 
the  other  plaintiffs  probably  did  not  know. 
It  was  therefore  the  more  incumbent  on  him 
to  make  the  objection  i^  some  form  and  in 
an  early  stage  of  the  proceedings.  If  he  had 
done  this,  the  plaintiffs  might  have  dismissed 
their  suit  and  commenced  a  new  one  in  the 
name  of  the  proper  parties,  or  might  have 
amended  their  bill  by  striking  out  the  names 
of  those  improperly  joined,  and  making  them 
defendants,  if  so  advised.  Idem,        153 

8.  In  such  a  case,  the  objection  having 
been  first  taken  in  the  appellate  court,  a  de- 
cree may  be  made  in  the  case  in  favor  of 
such  of  the  plaintiff  as  are  entitled  to  recov- 
er, and  the  bill  be  dismissed  as  to  the  others 
without  costs.  Idem,        153 

9.  The  plaintiff  in  an  interpleader  suit  con- 
tinues to  be  a  substantial  and  necessary 
party,  until  he  has  fully  rendered  the  debt, 
duty,  or  other  thing  required  of  him. 

George  &  als.  v.  Pitcher  Sl  als.,  299 

10.  Where  a  commissioner  in  settling  an 
account  of  a  committee  of  a  lunatic,  makes 
two  statements,  the  only  difference  in  them 
being  that  in  one  he  gives  the  committee  a 
credit  of  $1,000,  which  is  omitted  in  the  other, 
and  he  refers  the  question  to  the  court.  The 
court  adopts  the  statement  giving  the  credit. 
0^  appeal,  held,  an  exception  was  not  neces- 
sary, and  the  appellate  court  may  correct 
the  decree. 
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Cole's  Committee  v.  Cole's  adm'r,       36S 
11.  Gee  Rehearing  Decrees  and 
Kendricks  &  als.  v,  Whitney  A 
als,  646 

12.  It  is  error  to   decree  a  sale  of 
1004  land  'before  taking  an  account  of  the 
liens  thereon  and  their  priorities. 

Idem.       646 

13.  When  a  deed  of  trust  has  been  given 
upon  land  by  a  debtor  to  protect  his  sureties 
on  the  debt  against  harm,  it  is  error  to  de- 
cree a  sale  or  the  land  before  making  the 
creditor  a  party  to  the  suit.         Idem,       646 

14.  Where  judgment  creditors  file  their 
petitions  in  a  suit  for  the  sale  of  their  debt- 
or's land,  it  is  error  to  enter  a  decree  for  sale 
in  their  favor  t>efore  referring  the  cause  to  a 
commissioner,  so  that  the  judgment  debtor 
may  have  an  opportunity  of  showing  anj 
pa>ments  made,  or  set-offs  to  which  he  may 
be  entitled.  Idem,       646 

15.  Where  the  plaintiff  in  equity  by  his  bill 
calls  for  a  material  disclosure  from  the  de- 
fendant on  oath,  and  the  defendant  in  his 
answer  on  oath  makes  such  disclosure  fully 
and  unequivuCsUy,  the  answer,  to  the  extent 
of  such  disclosure,  i^  said  to  be  responsive  to 
the  bill,  and  the  statement  must  be  taken  as 
true,  unless  overcome  by  the  satisfactory 
testimony  of  at  least  two  witnesses,  or  of 
one  witness  with  clear  corroborating  cir- 
cumstances. 

Swartz  &  als.  v.  Johnson  &  als..         657 

16.  Where  a  bill  in  equity  does  not,  in 
terms,  allege  that  the  plaintiff  had  no  knowl- 
edge of  an  unrecorded  deed  of  trust  when  he 
purchased  the  land,  though  it  might  be  con- 
strued as  virtually  making  such  averment; 
and  it  is  not  affirmatively  averred  in  the 
answer  that  he  had  such  notice,  so  as  to  pot 
the  same  in  issue  ;  proof  upon  that  question 
by  both  parties  was  upon  a  matter  not  in 
issue  in  the  cause. 

Nash  V.  Nash  &  als.,  686 

17.  Upon  a  bill  by  a  judgment  creditor  to 
subject  the  lands  of  the  principal  debtor  and 
1  is  sureties  to  satisfy  the  judgment,  t)efore 
there  can  be  a  decree  for  the  sale  of  the  lands, 
it  must  be  made  to  appear  to  the  court  that 
the  rents  and  profits  of  the  lands  will  not  in 
five  years  discharge  the  judgment.  This 
may  l>e  shown  by  the  pleadings,  by  the  ad- 
missions of  the  parties,  by  evidence  takes, 
or  by  the  report  of  a  commissioner  on  an 
enquiry  ordered. 

Horton  &  als.  v.  Bond,  815 

18.  Upon  such  a  bill.  It  appearing  that 
there  are  incumbrances  under  a  will  upon  the 
land  of  one  of  the  sureties,  and  liens  by  deeds 
of  trust  on  the  lands  of  qthers,  though  the 
amount  of  the  several  liens  by  deed  might 
be  ascertained  by  the  court,  yet  as  the  incnm- 
brances  under  the  will  are  uncertain,  it  ti 
error  to  decree  a  sale  of  the  lands  before  the 
incumbrances  and  liens  and  th^ir  priorities 
are  ascertained  by  the  report  of  a  commis- 
sioner. Idem,       815 

19.  In  such  a  case  as  to  part  of  the  land 
claimed  by  one  of  the  sur^eiL  the  legal  title 
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ia  in  K,  who  is  not  a  party  to  the  suit ;  and 
aa  to  the  other  part  of  the  land,  it  haa  been 
conveyed  to  the  surety  and  his  daug'hter. 
Before  a  decree  for  the  sale  of  the  land,  K 
should  be  made  a  defendant,  and  the  title  to 
both  parts  of  the  land  ascertained  and 
settled.  Idem,        815 

20.  Upon  such  a  bill,  after  the  lands  of  the 
principal  debtor  are  sold  and  applied  pro  tanto 
to  the  satisfaction  of  the  judgment,  the  por- 
tion of  the  judgment  which  each  surety 
should  pay  should  be  ascertained,  and  a  sepa- 
rate decree  should  Ite  made  against  each 
surety  for  bis  said  portion,  and  upon  his  fail- 
ure to  pay  it  for  a  sale  of  his  land.  And  if 
either  of  the  sureties  should  fail  to  pay  the 
decree  against  him,  and  his  land  when  sold 
does  not  satisfy  the  decree,  the  amount  of  the 
deficiency  should  be  apportioned  among  the 
otker  sureties,  and  there  should  t>e  a  like 
decree  against  each  of  them,  and  his  land  for 
his  portion  of  such  deficiency  ;  and  so  on 
until  the  judgment  is  satisfied,  or  all  the 
lands  of  all  the  sureties  are  aold. 

Idem,        815 

21.  In  a  suit  by  judgment  creditors  against 
their  debtor  and  others,  to  set  aside  a  deed  of 
trust,  or  subject  the  surplus  to  the  payment 
of  their  debts,  the  trustee  in  the  deed  did  not 
sign  it  and  it  does  not  appear  that  he  accepted 
or  acted  under  it ;  and  he  lives  out  of  the 
state,  and  is  not  a  party  to  the  suit.  The 
court  may  decree  a  sale  of  the  land  and  ap- 
point a  commissioner  to  make  the  sale. 

Barger  v,  Buckland  &  als.,  850 

22.  A  part  of  the  tract  of  land  lies  in  Vir- 
ginia and  a  part  in  West  Virginia.— The 
court  may  decree  a  sale  of  the  whole  tract. 

Idem,        850 

23.  Where  the  bill  and  proceedings  speci- 
fies the  land,  a  decree  for  the  sale  of  the  land 
in  the  bill  and  proceedings  mentioned,  or  so 

much  thereof  as  may  satisfy  the  pur- 
I006  poses  of  the  decree,  is  sufficiently  *cer- 

tain.    That   is  certain  which  may  be 
made  certain,  applied  to  the  case. 

Idem,        850 

24.  Judgment  creditors  seek  to  subject 
land  of  their  debtor  which  has  been  con- 
veyed in  trust  to  secure  a  debt ;  and  in  their 
bill  they  charge  that  the  deed  was  intended 
by  the  grantor  to  defraud  his  creditors,  and 
the  trustee  and  creditor  in  the  deed  were 
cognizant  of  the  fraudulent  intent.  The 
creditor  answers  and  denies  the  fraud  and 
proves  his  debt.— Hki^d  : 

1.  It  was  proper  to  proceed  in  the  cause 
and  decree  satisfaction  of  the  plaintiff's 
debts  out  of  the  surplus  of  the  purchase 
money  of  the  land  after  the  satisfaction  of 
the  debt  secured  bv  the  deed. 

Idem.        850 

2.  It  is  a  proper  case  for  a  decree  between 
defendants,  and,  the  debt  of  the  trust 
creditor  having  been  established,  for  a 
decree  in  his  favor  for  the  debt. 

Idem,        850 

3.  Though   the  deed   of    trust  conveys 
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other  land  lying  in  West  Virginia  and 
personal  property,  it  not  being  alleged  that 
the  creditor  has  received  anything  from 
that  source,  and  no  motion  made  by  any  of 
the  parties  for  an  enquiry  on  the  subject, 
which,  if  made,  would  no  doubt  and  should 
have  been  ordered,  the  decree  will  not  be 
reversed  for  the  failure  to  make  the 
enquiry.  idem,        850 

4.  As  the  proofs  did  not  sustain  the 
charge  of  fraud  in  the  deed  and  the  guilty 
knowledge  of  the  truss  ci:edit6r,  he  is  enti- 
tled to  a  decree  in  the  cause  for  his  debt. 

Idem,        850 

25.  There  are  three  suits  by  judgment 
creditors  to  subject  the  land  of  their  debtor 
which  he  had  conveyed  in  trust  to  secure  a 
debt,  and  the  debtor,  the  trustee  and  tnwt 
creditor  are  made  defendants  in  each  case. 
The  process  is  properly  served  on  all  the 
parties  in  two  of  the  cases,  and  on  the  trustee 
and  creditor  in  the  third.  The  court  made 
an  order  that  the  causes  be  consolidated  and 
heard  together,  and  that  is  done;  and  the 
debtor  appears  and  makes  defense  in  all  the 
causes  without  objecting  that  the  process 
was  not  properly  served  in  the  third  case. 
He  thereby  Waived  the  objection  on  that 
ground,  if  he  had  any.  Idem,        850 

26.  Though  the  causes  were  heard  together, 
each  plaintiff  is  entitled  to  a  decree  for  his 
separate  costs.  Idem,        850 

27.  The  report  of  commissioners  appointed 
to  sell  land,  leaving  it  in  doubt  how  much  or 
what  part  of  the  tract  they  sold,  the  sale 
should  be  set  aside.  Idem,         850 

28.  A  defendant  gives  a  written  notice  to 
the  plaintiffs  that  he  will  move  the  court  to 
set  aside  a  decree  made  in  the  cause  as  a 
decree  by  default ;  and  he  sets  out  in  his 
notice,  which  is  signed  by  counsel,  the 
grounds  he  relies  on  for  setting  aside  the 
decree.  If  the  decree  was  not  a  decree  by  de- 
fault, it  was  an  interlocutory  decree,  and  his 
notice  may  be  treated  as  a  petition  for  a  re- 
hearing of  the  decree,  and  acted  on  by  the 
court  as  such  a  petition.  Idem,        850 

29.  In  a  suit  by  judgment  creditors  to  sub- 
ject their  debtor's  land  to  the  payment  of 
their  debts,  pending  the  cause  the  debtor  is 
declared  a  bankrupt,  and  he  applies  for  a 
homestead  under  the  constitution  and  law 
of  Virginia  and  the  acts  of  bankruptcy  of 
the  United  States.— Hbi,d  : 

1.  That  the  assignee  in  bankruptcy  of 
defendant  debtor  should  be  made  a  party 
to  the  suit.  Idem,        850 

2.  The  court  should  proceed  to  adjudicate 
upon  the  right  of  the  debtor  to  his  ho  "C- 
•tead.  Idem,        850 

PRACTICE— IN  CHIMIN AI,  CASKS. 

See  Criminal  Jurisdiction  and  Proceed- 

PRESUMPTIONS. 

1.  A  presumption  of  fact  does  not  arise, 
that  a  bond  for  $1,000,  executed  in  Septem- 
ber 1863.  and  payable  in  two  years,  when 
Confederate   notes   was  the  (^<^^v^v^^ur-^ 
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reacy>  i«  payable  in  such  notea.  Whatever 
preaumption  there  ia,  if  any,  ia  a  matter 
ezclnaively  for  the  jury. 

Dyerle  v.  Stair,  800 

PRINCIPAI^  AND  AGENT. 

1.  Aa  to  agents  of  inaurance  com  pan  lea, 
and  what  they  may  do.  and  how  far  they 
may  bind  their  principala.  See  Insnrance, 
No.  5,  7,  8,  and 

Geo.  Home  Ina.  Co.  v.  Kinnier'a 
adm'z,  88 

2.  A  principal  ia  always  bound  by  the  acts 
and  negrlects  of  his  agent.  And  the  aame 
rule  which   appliea  to  a    private  principal 

applies     to    a     corporation,    whether 
1009  'ordinary  or  municipal,  and,  a  fortiori, 
to  a  corporation  which  can  only  act  by 
an  agent. 

City  of  Peteraburg  v.  Applegarth'a 
adm*r,  321 

PROCESS. 

1.  What  ia  a  waiver  of  defective  service  of 
process.  See  Practice  in  Chancery,  No.  25, 
and 

Barger  v.  Buck!  and  &  ala.  450 

PUBLIC  LAW. 


1.  Where,  daring  the  late  war,  a  creditor 
reaided  within  the  territory  of  one  of  the 
belligerent  powers,  and  his  debtor  within 
that  of  the  other  of  aaid  powera,  sach  debtor 
would,  under  the  rules  of  public  law,  be  en- 
titled to  an  abatement  of  interest  during  the 
time  the  war  laated. 

Roberta'  adm'r  t^.  Cocke,  207 

Murphy  v,  Gaakina'  adm'r,  207 

2.  In  a  foreign  or  international  war,  from 
the  time  it  ia  declared  or  recognized,  all  the 
people  in  the  territory  and  subject  to  the 
dominion  of  each  belligerent,  without  regard 
to  their  feelings,  dispositions,-  or  natural 
l-elations.  become,  in  legal  contemplation, 
and  so  continue  until  the  close  of  hostilities, 
the  enemies  of  all  the  people  resident  in  the 
territory  of  the  other  belligerent ;  and  all 
negotiation,  trading,  intercourse  or  commu- 
nication between  them,  unleas  licensed  by 
the  government,  is  unlawful. 

Small'a  adm'r  v.  Lumpkin*a  ^x^x 
ala.,  832 

3.  Such  a  war,  aa  l>etween  the  citizens  and 
subjects  of  the  respective  belligerents,  ipso 
facto  dissolves  all  commercial  partnerships, 
and  all  contracta  wholly  executory  and  re- 
quiring for  their  continued  existence  com- 
mercial intercourae  or  communication  ;  and 
while  it  does  not  abrogate,  yet  it  suspends 
all  other  existing  contracts,  and  the  reme- 
diea  thereon,  and  renders  all  contracts,  with 
rare  exceptiona,  entered  into  pending  hostil- 
ities, illegal  and  void.  Idem,        832 

4.  These  principles  of  public  law  regulat- 
ing conduct  in  foreign  wara,  are  applicable 
to  the  late  civil  war  between  the  United 
Statea  and  the  Confederate  States. 

Idem,        832 
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5.  Limited  agenciea  in  the  enemy  conolry 
may  lawfully  continue,  provided  they  can  be 
and  are  exercised  without  intercourse  or 
communication  between  the  citizens  or  sob- 
jects  of  the  contending  powers :  such  as  ageo- 
ctea  to  collect  and  preserve,  but  not  to  traos- 
mit  money  or  property.  Idem,       832 

6.  During  the  late  war,  a  debtor  in  Vir- 
ginia paid  to  a  minor  aon  of  hia  deceased 
creditor,  who  and  who^e  administratrix  bad 
been  and  was  living  in  Maryland,  the  amount 
of  his  debt  in  Confederate  money  at  par,  and 
the  son  after  he  came  of  a^e  executed  a  pa- 
per by  which  he  ratified  the  payment,  and 
undertook  that  the  bond  should  be  charged 
to  him  in  the  settlement  of  hia  father's  es- 
tate; and  thia  waa  done.— Hbld:  There  be- 
ing no  debts  of  the  father  to  be  paid,  the 
bond  must  be  considered  aa  aatisiied. 

Idem,       }:*2 

7.  See  Inaurance,  No.  19,  and 
Connecticut  Mutual  Life  Ina.  Co.  v, 

Duerson'a  ex*or,  630 

QUO  WARRANTO. 

1.  A  party  engaged  in  a  duel  may  be  re* 
moved  from  office  by  a  proceeding  by  qno 
warranto,  or  information  in  the  nature  of  a 
quo  warranto,  though  he  haa  not  been  con- 
victed of  the  offence  in  a  criminal  prosecution. 
Royall  V,  Thomaa,       130 


RECEIVERS. 

1.  In  a  suit  by  a  judgment  creditor  to  sab 
ject  the  real  eatate  of  hia  debtor  to  pay  bis 
debt,  where  there  are  deeds  of  trust  on  tbe 
property  and  numerous  judgments  against 
the  debtor,  which  are  to  be  aacertained  and 
their  prioritiea  fixed,  and  the  real  estate  is 
not  aufficient  to  pay  all  the  debts,  the  coait 
may  appoint  a  receiver  to  take  poaaession  of 
the  property  and  rent  it  out. 

Smith  V.  Butcher,  144 

2.  A  receiver  may  be  appointed  by  tbe 
judge  in  vacation.  Idem,       144 

3.  A  receiver  may  be  directed  to  collect 
from  tenant  a  of  the  real  eatate  renta  due.  as 
well  aa  anch  aa  may  become  due. 

Idem,       144 

REGISTRY. 

1.  The  atatute  in  relation  to  the  registrj 
of  contracta  and  deeda  doea  not  apply  to  a 
verbal  contract  for  the  aale  and  purchase  of 

land. 
1007  *Floyd,  truatee  v.  Harding  &  ala.,  401 
Hicks  V.  Riddick  &  ala.,  418 

2.  When  a  mortgage  properly  recorded. 
See  Trusts  and  Truateea,  No.  6,  and 

Lucado  &  ala.  v.  Tutwiler'a  adm'x 
&  ala.,  39 

REHEARING  OF  DECREES. 

1.  There  is  no  statutory  bar  to  the  time 
within  which  a  petition  may  t>e  filed  to  co^ 
rect  error  in  an  interlocutory  decree. 

Kendrick  &  ala.  v.  Whitney  &  ala.,     646 

2.  Whether  in  auch  cape  a  rehearing  shall 
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be  g^ranted  depends  upon  the  sound  discre- 
tion of  the  court  upon  all  the  circumstances 
of  the  case.  Idem,        646 

3.  The  motion  to  correct  error  in  a  jadfi^- 
ment  or  decree  bj  default  given  bj  ch.  177,  § 
5,  Code  of  1873,  is  barred  after  the  lapse  of 
five  years  from  the  date  of  the  judgment  or 
decree.  Idem,        646 

4.  That  statutory  remedy  is,  however, 
cumulative,  aad  has  not  superseded  or  abol- 
ished petitions  for  rehearing,  which  may 
still  be  had,  according  to  the  course  of  equity, 
in  the  same  manner  as  before  the  enactment 
of  the  statute.  Idem,        646 

5.  Though  the  motion  is  barred  by  the 
statute,  still  if  the  notice  of  the  motion  is 
signed  by  counsel,  is  served  upon  all  the 
parties  in  interest,  is  regularly  filed,  and  con- 
tains all  the  requisites  of  a  petition  for  a 
rehearing,  it  will  be  treated  as  a  petition  for 
a  rehearing,  and  relief  given  accordingly. 

Idem,        646 

6.  A  defendant  gives  a  written  notice  to 
the  plaintiffs  that  he  will  move  the  court  to 
set  aside  a  decree  made  in  the  cause  as  a  de- 
cree by  default  ;  and  he  sets  out  in  his  notice, 
which  is  signed  by  his  counsel,  the  grounds 
he  relies  on  for  setting  the  decree  aside.  If 
the  decree  was  not  a  decree  by  default,  it 
was  an  interlocutory  decree,  and  his  notice 
may  be  treated  as  a  petition  for  a  rehearing 
of  the  decree,  and  acted  on  by  the  court  as 
such  a  petition. 

Barger  v.  Buckland  &  als.,  850 

REMOVAL  OF  CAUSES. 

1.  P,  filed  a  bill  of  interpleader  in  the  cir- 
cuit court  of  Richmond,  against  various  per- 
sons made  parties  defendants,  of  whom 
some  were  citizens  and  residents  of  Virginia, 
others  of  Pennsylvania,  and  others  of  states 
other  than  either  Virginia  or  Pennsylvania. 
The  defendants  who  were  citizens  of  Penn- 
sylvania answered  the  bill,  and  at  the  same 
time  filed  their  petition  in  due  form  for  the 
removal  of  the  cause  from  the  state  to  the 
Federal  court.  Hbld  :  Whether  P  is  re- 
garded as  a  substantial  or  as  a  mere  nominal 
party,  there  is  no  right  of  removal,  either 
under  the  act  of  congress  of  March  2d,  1867, 
or  of  July  27,  1866. 

George  &  als.  v,  Pilcher  &  als.,  299 

SPECIFIC  EXECUTION. 

1.  When  a  parol  contract  for  the  sale  of 
land  will  be  enforced.  See  Vendor  and  Pur- 
chaser, No.  4,  and 

Rhea  v,  Jordan,  678 

2.  When  a  parol  agreement  between  a 
father  and  his  son,  that  the  son  shall  have  a 
certain  tract  of  land  in  consideration  of  his 
support  of  the  father  and  his  wife,  will  be 
enforced  against  the  fraudulent  alienees  of 
the  father.     See  Contracts,  No.  8,  and 

J.  W.  Lester  &  als.  v.  F.  W.  Lester  & 
als.,  737 


part  performance  will  be  enforced  are:  When 
the  parol  agreement  is  specific  and  definite 
in  its  terms ;  the  acts  of  part  performance 
refer  to,  result  from  or  are  done  in  pursuance 
of  said  agreement ;  and  the  agreement  haa 
been  so  far  executed,  that  to  refuse  to  com- 
plete its  execution  would  operate  a  fraud 
upon  the  party,  and  place  him  in  a  situation 
which  does  not  lie  in  compensation. 

.      Idem,       737 

STATUTES. 

1.  The  act  of  April  7,  1858,  Code  of  1860, 
ch.  115,  p.  557,  in  relation  to  aliens  inherit- 
ing land  in  Virginia,  construed  in 

Hauensteins  v,  Lynham,  escheator,     62 

2.  The  treaty  with  Switzerland,  art.  5,  s. 
3,  11  U.  S.  Stat,  at  Large,  p.  590,  in  relation 
to  aliens  inheriting  land  in  Virginia,  con- 
strued in  Idem,        62 

3.  The  act.  Code  of  1873,  ch.  178,  s.  13,  in 
relation  to  appeal  bonds,  construed  in 

Cardwell  v,  Allen,  trustee,  184 

1008      *4.  The  act  of  April  2, 1873,  in  rela- 
tion to  the  abatement  of  interest  dur- 
ing the  war,  declared  unconstitutional. 

Roberts'  adm'r  v,  Cocke,  &c.,  207 

Murphy  v,  Gaskins'  adm'r,  207 

Cecil  V,  Deyerle  &  als.,  775 

5.  The  act.  Code  of  1873,  ch.  172,  s.  22,  in 
relation  to  parties  testifying,  construed  in 

Grigsby  &.  als.  v.  Simpson,  assignee,   348 

6.  The  acts  of  March  4,  1862,  Acts  of  1861- 
62,  and  of  March  2,  1866,  Code  of  1873,  ch. 
146,  s.  6  and  7,  in  relation  to  preserving 
rights  and  remedies;  construed  in 

Borst  V.  Nalle  &  als.,  423 

7.  The  act  of  April  2,  1874,  in  relation  to 
the  jurisdiction  of  the  county  courts,  con- 
strued in 

Carter's  adm'r  v.  kelly,  judge,  787 

8.  The  act  of  May  28. 1870,  Sess.  Acts  1869- 
70,  ch.  12K),  p.  162,  to  prevent  sacrifice  of 
property  at  forced  sales,  construed  in 

Barger  v.  Buckland  &  als.,  850 

9.  The  act,  Code  of  1873,  ch.  38,  s.  18  and 
19,  in  relation  to  the  sale  of  land  for  taxes, 
construed  in 

Nowlin  V.  Burwell,  883 

10.  The  act.  Code  of  1860,  s.  4  and  8,  in  re- 
lation to  docketing  judgments,  construed  in 

Old  Dominion  Granite  Co.  &  als. 

V.  Clarke  &  als.,  617 

Same  v.  Jones  &  als.,  617 

SUBSTITUTION. 


3.  The  principles  on  which  the  specific  ex- 
ecution of  a  parol  contract  on  the  ground  of  I 


1.  The  bond  executed  under  the  act  of  May 
28, 1870,  entitled  "an  act  to  prevent  the  sac- 
rifice of  personal  property  at  forced  sales  :" 
Sess.  acts  1869-'70,  ch.  120,  p.  162,  is  a  lien 
on  the  land  of  the  obligors  who  are  alive, 
from  the  return  of  the  bond  to  the  clerk's 
office  ;  and  the  surety  in  the  bond,  paying  it 
ofiP,  is  entitled  to  be  substituted  to  the  lien 
of  the  bond  upon  the  land  of  the  principal 
obligor. 

Barger  v,  Buckland  &  alsgOOQlC  850 
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SURETIES. 


1.  In  a  suit  by  judsrment  creditors  ag-aiuat 
the  principal  and  his  sureties  to  subject  their 
lanil  to  the  payment  of  their  debts,  how  the 
plaintiffs  shall  proceed  to  subject  the  lands 
o/  the  sureties. 

Bee  Practice  in  Chancery,  No.  17, 18, 19.  20, 
andHorton  &  als.  v.  Bond,  815 

Bee  substitution,  No.  1,  and 
Burner  v.  Buckland  &  als  ,  850 

TAXES  AND  TAXATION. 

1.  By  agreement  between  the  United  States 
government  and  the  owner  of  land,  the  gov- 
ernment erects  buildings  on  the  land,  in- 
teaded  to  be  and  actually  used  by  operatives 
employed  by  the  government  in  dressing 
stone  to  be  employed  in  the  erection  of  pub- 
lic buildings  at  Washing-ton  ;  and  under  the 
agreement  the  government  has  a  right  to 
remove  the  buildings — Hbi«d  : 

1.  The  buildings  are  personal  property. 
Andre V78,  Ordway  &  Green  v.  The 

Auditor,  &c  ,  115 

The  Auditor  v,  Andrews,  Ordway  Sl 
Green,  115 

2.  The  buildings  being  the  property  of 
the  United  States,  the  state  cannot  tax 
them  either  as  personal  property  or  as  par- 
cel of  the  land  on  which  they  were  built. 

Idem,        115 

2.  Where  buildings  put  up  on  the  land  of 
another  are  exempted  from  taxation,  they 
should  not  be  valued  with  the  land,  and  the 
owner  of  it  is  not  to  be  charged  with  their 
value  as  part  of  his  land  subject  to  taxation. 
But  where  such  buildings  are  not  exempt 
from  taxation,  they  should  be  valued  and  the 
tax  charged  to  the  owner  of  the  land. 

Idem,        115 

3.  The  act.  Code  of  1873,  ch.  38,  §§  18  and 
19,  in  relation  to  the* sale  of  land  for  taxes, 
is  only  intended  to  furnish  evidence  of  the 
identity  of  the  land  sold,  not  only  for  the 
information  of  the  former  owner,  and  all 
others  interested,  but  for  the  guidance  of 
the  clerk  in  making  the  deed.  When  the 
purchaser  offers  the  plat  and  certifi- 
cate for  recordation,  the  sole  duty  of  the 
court  is  to  consider  whether  the  plat  and  cer- 
tificate, or  the  report  of  the  surveyor,  as 
the  case  may  be,  is  in  conformity  to  the  le- 
quirements  of  the  law  in  respect  to  the  de- 
scription and  identity  of  the  land.  It  is  no 
concern  of  the  court  whether  the  purchaser 
has  acquired  a  title,  or  whether  the  owner 
has  properly  exercised  his  right  of  redemp- 
tion.     The    proceeding    is     ex    parte 

1009  *in   its  character,  and  does  not  in  the 

least  affect  the  rights  of  third  persons. 

Nowlin  V.  Burwell,  883 

4.  The  owner  of  the  land  sold  for  taxes 
cannot  in  such  case  make  himself  a  party, 
to  show  he  had  paid  the  taxes  to  the  pur- 
chaser, or  to  show  any  other  objection  to  the 
validity  of  the  tax  sale.  No  such  question  is 
affected  by  the  record  of  the  plat  and  certifi- 
cate, or  the  report  of  the  surveyor. 

Idem,        883 


TRUSTS  AND  TRUSTEES. 

1.  As  to  the  portion  of  his  property  which 
a  testator  g-ives  to  his  daughter  S,  he  directa 
that  his  executors  shall  hold  it  in  trust,  and 
manage  and  deal  oat  the  proceeds  thereof 
for  her  and  family  as  their  necessities  mij 
require. — Hbi^d  :  The  executori»,  as  trustees 
of  S,  may  use  the  proceeds  arising  from  sales 
and  collections,  as  well  as  from  rents  and 
profits,  as  in  their  discretion  the  necessities 
of  said  S  aod  her  family  may  require.  They 
may  give  her  possession  of  the  property,  or 
they  may  purchase  for  her  such  property  as 
they  may  deem  necessary  for  the  use  of  her- 
self an  family,  or  to  enable  her  to  cultivate 
or  improve  the  real  estate  devised  to  her. 
and  to  erect  suitable  buildings  upon  the  real 
estate,  so  as  to  enable  her  'o  reside  upon  and 
cultivate  it.  And  they  will  not  be  respon- 
sible for  any  personal  property  which  in  their 
discretion  they  may  put  in  the  possession  of 
said  S,  and  which  may  be  wasted  or  lost 
while  in  her  possession.  And  they  may  sell 
and  use  or  reinvest,  as  in  their  judgment  the 
necessities  of  said  S  and  her  family  may 
require. 

Lewis  V.  Henry's  ex*ors  &  als.,  192 

2.  T,  an  executor,  employs  R  to  sell  a  tract 
of  land  for  him,  and  to  facilitate  it,  T  eie- 
cutes  a  deed  to  K,  but  does  not  deliver  it.  R 
makes  a  sale  to  B,  and  B  pays  the  money  to 
T,  and  then  T  delivers  the  deed  to  R,  and  at 
the  same  time  R  executes  a  deed  to  B.  In  a 
suit  by  a  judgment  creditor  of  R  ag^ainst  B 
to  subject  the  land  to  pay  his  debt. — Hbld: 

1.  By  the  conveyance  to  R  there  was  an 
implied  or  resulting  trust  in  favor  of  B, 
who  had  paid  the  purchase  monev  ;  and  this 
trust  may  be  proved  by  parol  evidence. 

Borst  V,  Nalle  &  als.,  423 

2.  The  trust  having^  been  fully  executed 
by  R  conveying  the  land  to  B,  before  this 
litigation  was  commenced,  it  seems  that 
on  that  ground  parol  evidence  is  admissi- 
ble to  establish  the  trust.        Idem,        423 

3.  A  deed  of  trust  on  land  to  secure  a  debt, 
leaving  the  place  of  sale  to  the  discretion  of 
the  trustee,  he  has  authority  to  sell  the  land 
outside  of  the  state  at  any  place  he  in  his 
discretion  may  select.  And  the  question  is, 
whether  he  exercised  that  discretion  fatrlj 
and  prudently ;  in  other  words,  whether  he 
committed  a  breach  of  trust. 

Shurtz  &  als.  v.  Johnson  Sl  als.,  65? 

4.  The  deed  conveys  land  subject  to  a  prior 
lien,  the  prior  lien  being  certain  and  ascer- 
tained, the  trustee  may  sell  the  equity  of  re- 
demption. Idem,        657 

5.  The  deed  of  trust  having^  been  taken 
without  any  notice  to  the  trustee  or  creditor 
of  the  existence  of  judg-ments  recovered 
against  the  grantor  in  a  county  other  than 
that  in  which  the  land  lies,  and  the  deed  hav- 
ing been  recorded  before  the  judgments  were 
docketed  in  the  county,  the  lien  of  the  judg- 
ments were  subsequent  to  that  of  the  deed  of 
trust,  and  presented  no  objection  to  the  sale. 

Idem,        657 

6.  A  canal  boat,  which  plied  between  Rich- 
mond and  a  point  in  Fluvanna  county  was 
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owned  by  T,  who  resided  in  said  county.  He 
sold  the  boat  to  C,  who  lived  in  Richmond, 
and  took  a  mortgage  thereon  to  secure  the 
purchase  money  ;  which  mortgage  he  forth- 
with recorded  in  Fluvanna  county,  and  with- 
in twelve  months  thereafter  in  Richmond. 
Between  the  dates  of  the  recordation  of  the 
mortgage  in  the  two  places,  judgment  cred- 
itors of  C  issued  fieri  facias,  under  which  the 
boat  was  seized  at  Richmond.  Upon  a  bill 
by  T*s  adm*z  to  assert  her  (alleged)  prior 
lien.— Hki^d  :  That  the  mortgage  in  favor  of 
her  intestate  was  properly  recorded,  and  she 
had  priority. 

Lucado  A  als.  v,  Tutwiler's  adm'z 
A  als.,  39 

VENDOR  AND  PURCHASER. 

1.  In  1856  L  sells  land  to  T  by  parol  con- 
tract, receives  all  the  purchase  money,  and 
puts  T  into  possession.  In  January  1867  L, 
executes  a  detd  to  T,  by  which  he  releases 
all  his  claim  to  the  land,  and  warrants  the 
title.     T  then  sells  the  land  to  W,  and  W 

conveys  to  F.  In  March  1866  B  recov- 
1010  ers  a  judgment  against  L,  *which  is 

docketed  within  the  year.  In  a  suit 
against  F  to  subject  the  land  to  satisfy  the 
judgment  against  L.— Hbi«d  : 

1.  That  the  registry  acts  do  not  apply  to 
a  parol  contract  for  land;  and  T  having 
paid  all  the  purchase  money,  and  having 
been  put  into  possession,  so  that  he  had  a 
valid  equitable  title  to  the  land,  it  is  not 
subject  to  the  lien  of  the  judgment 
against  L. 

Floyd,  trustee,  v.  Harding  &  als.,        4ol 

2.  The  valid  equitable  title  of  T  is  not  so 
merged  in  the  legal  title  acquired  by  the 
deed  of  L  to  him  as  to  subject  the  land  to 
the  lien  of  the  judgment  against  L. 

Idem.        401 

3.  The  principles  of  the  case  of  Withers 
V,  Carter,  4  Gratt.  407,  approved. 

Idem,        401 

2.  R  by  a  verbal  contract  sells  a  house  and 
lot  to  M,  who  pays  all  the  purchase  money 
and  is  put  into  possession.  R  has  no  inter- 
est in  the  property  which  taay  be  subjected 
by  attachment  against  him  as  an  absent 
debtor  to  the  payment  of  his  debt. 

Hicks  V,  Riddick  A  als.,  418 

S.  See  Attachment,  No.  3,  and 

Idem,  418 

4.  Where  a  tract  of  land  was  conveyed 
jointly  to  J  and  R,  and  about  the  same  time 
J  agrted  to  sell  his  moiety  thereof  to  R  for  a 
certain  price,  and  under  and  in  pursuance  of 
said  agreement  R  took  and  held  exclusive 
and  undisturbed  possession  of  said  land  for 
twenty- eight  years,  made  valuable  improve- 
ments thereon,  and  paid  to  J  the  agreed  price 
for  his  moiety,  it  was  held  that  a  bill  filed  by 
J  for  partition  must  be  dismissed,  and  that 
R  had  acquired  a  full  equitable  title,  which 
the  court  would  enforce  by  compelling  J  to 
make  a  conveyance  of  the  legal  title. 

Rhea  v.  Jordan,  678 
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5.  Where  the  vendor's  lien  is  retained  in  a 
contract  for  the  sale  of  land,  though  the  con- 
tract is  not  recorded,  the  vendor's  lien  has 
priority  to  that  of  the  judgment  creditors  of 
the  vendee. 

Shipe,   Cloud  A  Co.   v.  Repass  A 
als.,  716 

6.  When  a  parol  contract  between  a  father 
and  his  son,  for  the  sale  to  the  son  of  a  tract 
of  land,  in  consideration  of  the  support  of 
the  father  and  his  wife  for  their  lives,  will  be 
enforced.     See  Contracts,  No.  4,  and 

J.  W.  Lester  A  als.  v.  F.  W.  Lester 
and  als.,  737 

WILLS. 

1.  A  paper  disposing  of  property  to  M  and 
S,  sisters  of  testatrix,  is  not  in  the  hand- 
writing of  testatrix  or  signed  by  her.  Twen- 
ty years  after  the  date  of  this  paper  she 
writes  about  an  inch  below  the  first  and 
signs  the  following :  As  M  is  dead,  I  give 
her  share  to  my  niece  G.— Held  :  Neither 
nor  both  together  can  be  established  as  a  will 
under  the  Virginia  statute,  Code  of  1873,  ch. 
118,  s.  4. 

Gibson  v.  Gibson  A  als.,  44 

2.  See  Conditions,  No.  1,  Advancements 
No.  1,  and 

Lewis  V,  Henry's  ex'ors  A  als.,  192 

3.  Testator  by  five  separate  clauses  of  his 
will  gives  to  each  of  his  five  daughters  by 
name,  certain  personal  property,  **to  her  and 
her  heird  forever."  By  the  ninth  clause  he 
gave  all  the  balance  of  his  estate,  both  real 
and  pergonal,  to  be  equally  divided  among  his 
children  before  named,  which  he  lends  to 
them  during  their  lives,  and  at  their  death  to 
be  equally  divided  among  their  children  ; 
'*but  should  either  or  any  of  his  daughters 
die  without  an  heir  of  their  own  body,  it  is 
his  will  that  all  the  property  loaned  or  given 
them  be  equally  divided  among  his  grand- 
children."—Hbld  :  The  daughters  each  take 
the  certain  property  given  them  in  the  five 
clauses  absolutely  ;  and  their  right  thereto  is 
not  cut  down  or  restricted  by  the  concluding 
provision  of  the  ninth  clause  ;  that  only  ap- 
plies to  the  property  embraced  in  that  clause. 

Barksdale  A  als.  v.  White  A  als.,         224 

4.  Where  properly  is  clearly  given  abso- 
lutely by  one  clause  of  a  will,  the  right  thereto 
will  not  be  limited  or  restricted  by  a  separate 
clause,  unless  the  language  of  the  second 
clause  is  clear  and  explicit  as  the  terms 
embraced  in  the  first  clause.  It  is  not  suffi- 
cient to  create  a  doubt  from  other  terms  in 
another  part  of  the  instrument— possibilities 
and  even  probabilities  will  not  avail.  If  the 
benefit  is  taken  away,  it  must  be  by  express 
words  or  by  necessary  implication. 

Idem,        224 

WITNESSES. 

1.  C  and   W,   defendants    in   a  suit,  give 

testimony  in   thtir  own  behalf,  H,  the  other 

party,   to  the  matters  spoken   of  by  them 

being   dead.     C  is  cross-examined  on 

toil     *all  the  issues  by  the  plaintiff,  with  a 

knowledge  at  the  time  of  the  objection 

to  his  competency.     After  the  testimony  is 

ended  plaintiff  excepts  to  the^  competency  of 
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each   of  them,  on  the  ground  that  H  wa« 

dead.— Hbi^d  : 

.  1.  The  plaintiff  having  cross- examined 
C  on  all  the  issues  in  the  cause,  that  was  a 
waiver  of  the  objection  to  his  competency; 
aod  it  cannot  afterwards  be  made. 

Hord*s  adm'r  p.  Colbert  &  als.,  49 

2.  Quaere :  If  permitting  the  examina- 
tion of  W  in  chief,  without  objection  before 
it  is  done,  is  a  waiver  of  the  objection  to 
his  competency.  Idem,        49 

2.  Whenever  the  character  of  a  witness  for 
truth  is  attacked,  either  by  direct  evidence  of 
want  of  truth,  or  by  cross-examination,  or 
by  proof  of  contradictory  statements  in  re- 
frat^  to  material  facts,  or  by  disproving  by 
other  witnesses  material  facts  stated  by  him, 
or,  in  general,  whenever  his  character  for 
truth  is  impeached  in  any  way  known  to  the 
law,  the  party  calling*  him  may  sustain  him 
by  evidence  of  his  general  reputation  for 
truth. 

George  A  als.  v.  Pitcher  A  als.,  299 

J.  In  an  action  on  a  bond  by  the  assignee 
of  a  deceased  obligee,  the  obligors  are  incom- 
petent witnesses  to  testify  in  their  own  be- 
half under  the  statute  Code  of  1873,  ch.  172, 
§22 

Grigsby  &  als.  v.  Simpson,  assignee,  348 

4.  An  executor  who  conveys  land  with  spe- 
ciul  warranty,  who  is  not  a  party  to  the  suit, 
aud  has  no  interest  io  the  result  of  it,  or  in 
the  record  as  an  instrument  of  evidence,  is  a 
competent  witness  to  prove  facts  in  relation 
to  his  sale  and  conveyance  of  the  land,  in  a 
contest  between  the  creditor  of  his  grantee 
aod  a  purchaser  from  him. 

Borst  V.  Nalle  &  als  ,  423 

5.  T,  an  executor,  employs  R  to  sell  a  tract 
of  land  for  him;  and  to  facilitate  it,  T  exe- 
cutes to  R  a  deed,  but  does  not  deliver  it.  R 
makes  a  sale  to  B,  and  B  pays  the  purchase 
money  to  T  ;  and  then  T  delivers  the  deed  to 


R,  and  at  the  same  time  R  ezecntes  a  deed  tP 
B.  In  a  suit  by  a  judgment  creditor  of  R 
against  B,  to  subject  the  land  to  the  pay- 
ment of  his  debt. — Hkld  : 

1 .  T  is  a  competent  witness  to  prove  that 
R  sold  as  his  agent,  that  the  conveyance  to 
htm  was  that  he  might  convey  it  to  B,  aad 
that  B  paid  the  purchase  money  to  T. 

Idem,       423 

2.  By  the  conveyance  to  R  there  was  an 
implied  or  resulting  trust  in  favor  of  B, 
who  had  paid  the  purchase  monej ;  and 
this  trust  may  be  proved  by  parol  evidence. 

Idem,       423 

3.  The  trust  having  been  fully  executed 
by  R  conveying  the  land  to  B  before  tbii 
litigation  commenced,  it  seems  that  on  that 
ground  parol  evidence  is  admissible  to  es- 
tablish the  trust.  Idem,       423 

4.  R  being  dead,  B  is  not  a  competent 
witness  on  his  ov<n  behalf  as  to  the  sale 
and  conveyance  of  the  property. 

Idem,       423 

6.  The  testimony  of  a  witness  for  the  plain- 
tiff is  objected  to  by  the  defendant,  because 
the  witness  had  sold  and  rented  from  the 
landlord  of  the  defendant  the  land  in  dispute 
by  deed  under  seal ;  and  he  cannot  disparage 
the  title  which  the  witness  had  so  acknow- 
ledged.—Hbi«d  :  Though  that  would  be  good 
ground  for  not  permitting  him  to  deny  the 
title  of  his  landlord  in  an  action  against  him 
for  rent  or  possession,  it  certainly  is  not  i^ood 
ground  for  his  incompetency  to  deny  thai 
fact  in  a  controversy  between  other  pattiei, 
in  which  he  has  no  interest. 

Bartley  v.  McKioney,  750 

7.  A  witness  intended  to  state  the  facts  ac- 
cording to  the  best  of  his  knowledge  or  un- 
derstanding and  l>elief.  It  will  be  so  pre- 
sumed in  the  absence  of  evidence  to  the  con- 
trary. Idem,       750 
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Supreme  Court  of  Appeals  of  Virginia. 


*Cecil  ft  Perry  ▼.  Hicki» 

[26    Am.    Rep.    391.] 

September  Term,   1877,  SUunton. 

Absent,   Amdbxsoh,   J. 

1.  C  and  P  executed  their  single  bill,  dated  October 
ISth,  1871,  whereby  they  promised,  "six  months 
after  date  to  pay  to  H  or  oraer  the  sum  of  seven 
thousand  dollars,  with  interest  at  the  rate  of  12 
per  centum  per  annum  from  date." — ^Hsx«d: 

1.  Interest— Aarreed     RAte — C«nstit«tion- 
«lltT** — ^The  contract  for  interest  at  the  rate  of 
12  per  cent,  per  annum  was  legal  under  the  con- 
stitutional provision   in   force   at  the  time   of  the  j 
contract,   and   is   not  affected   by   the   subsequent  i 
abolition   of  that  provision.  ' 

2.  Same — Same. — ^The  obligors  in  the  bond  are 
bound  to  pay  interest  after  the  rate  of  12  per 
cent,  per  annum,  not  only  up  to  the  maturity  of 
the  bond,  but  after  maturity  and  until  the  pay- 
ment thereof. 

This  case  was  heard  at  Wytheville,  and 
decided  at   Staunton.    The   case  is   as  fol- 
lows : 
On  the   18th   of   October,   1871,   a   single 
bill    obligatory   was    executed    by   the 
2        plaintiffs  in  error,  Cecil  &  Perry,  to  ♦the 
defendant  in  error,  Hicks,  in  the  words 
and  figures  following,  to- wit: 

"($7,000).  Six  months  after  date,  we  prom- 
ise and  bind  ourselves,  our  heirs,  &c.,  to 
pay  to  John  F.  Hicks  or  order,  the  sum  of 
seven  thousand  dollars  ($7,000),  with  inter- 
est at  the  rate  of  12  per  centum  per  annum, 
from  date.  Value  received.  Witness  our 
hands  and  seals,  October  18th,  1871. 

W.  P.  Cecil.      [Seal.] 
W.    E.    Perry,    [Seal.]" 

On  the  18th  of  July,  1875,  an  action  of 
debt  was  brought  on  said  bill,  by  said  Hicks, 
against  said  Cecil  &  Perry,  in  the  circuit 
court  of  Tazewell  county,  and  judgment  by 
default  was  accordingly  entered  thereon  in 
said  court  on  the  11th  of  September,  1875, 

'Interest — Airreed  Rate. — ^In  Strayer  v.  Long, 
B3  Va.  715,  the  court,  citing  the  principal  case,  held 
that  where  the  debtor  lawfully  agreed  to  pay  interest 
at  the  rate  of  ten  per  cent.,  the  court  will  compel  the 
payment  though  the  debtor's  lands  are  placed  in  the 
hands  of  a  receiver  at  the  instaftce  of  the  creditor. 
See  also,  McVeigh  v.  Howard,  87  Va.  605,  citing  the 
principal  case;  Roberts  v.  Cocke,  28  Gratt.  207,  and 
note;  Shipman  v.  Bailey,  20  W.  Va.  147;  Barbour  v. 
rocnpkins,  3 1  W.  Va.  422,  7  S.  E.  1.  The  principal 
uise  is  reported  in  26  Am.  Rep.  391.  See  also, 
MarUn  v.  Thayer,  37  W.  Va.  40,  16  S.  E.  489. 


for  the  said  principal  sum  of  $7,000,  with 
interest  thereon  at  the  rate  of  12  per  centum 
per  annum  from  the  18th  day  of  October, 
1871,  till  paid,  and  cost  of  suit,  subject  to 
certain  credits  endorsed  on  said  bill. 

Oh  the  26th  of  April,  1877,  the  said  Cecil 
&  Perry  notified  the  said  Hicks,  that 
"whereas  there  is  error  in  said  judgment 
in  this,  that  judgment  should  have  been 
rendered  for  interest  on  sAid  bond  at  the 
rate  of  12  per  cent,  per  annum,  only  to  the 
date  of  maturity  of  said  bond,  and  after 
that  for  interest  at  the  rate  of  6  p^r  centum 
per  annum  till  paid,  that  being  the  rate  of 
interest  allowed  by  law,"  and,  therefore, 
that  on  the  first  day  of  the  next  term  of 
said  court,  they  would  move  said  court  to 
reverse  said  judgment  and  to  give  such 
judgment  as  ought  to  have  been  given. 

Accordingly,  on  the  29th  of  May,  1877,  the 
said  motion  was  made;  but  the  court  being 
of  opinion  that  there  was  no  error  in  the 
judgment  complained  of,  for  which 
3  ♦it  ought  to  be  reversed,  gave  judg- 
ment that  the  said  motion  should  be 
dismissed,  and  for  the  defendants'  costs. 

To  the  said  judgment  the  plaintiff  in  the 
motion  excepted,  and  tendered  a  bill  of  ex- 
ceptions, which  was  signed  and  sealed  by 
the  court  and  made  a  part  of  the  record; 
from  which  it  appears  that  the  only  evi- 
dence introduced  in  support  of  the  motion 
was,  a  copy  of  the  record  of  the  said  action 
on  the  said  bill;  and  they,  thereupon,  ap- 
plied to  a  judge  of  this  court  for  a  writ  of 
error  and  supersedeas;  which  were  accord- 
ingly awarded. 

Stras  and  Henry,  for  the  appellants. 

J.  Stras,  Sr.,  and  S.  C.  Graham,  for  the 
appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

After  stating  the  case  he  proceeded: 

The  only  question  presented  by  the  case 
to  this  court  for  decision  is:  Did  the  cir- 
cuit court  err  in  rendering  judgment  for  in- 
terest on  the  said  principal  sum  at  the  rate  of 
12  per  cent,  per  annum  from  the  date  of  said 
bill  till  payment;  instead  of  interest  thereon 
at  that  rate  from  said  date  till  the  maturity  of 
said  bill,  and  at  the  rate  of  6  per  cent,  per  an- 
num from  such  maturity  until  payment? 

It  is  admitted  by  the  obligors  that  they 
are  bound  to  pay  interest  as  well  after  as 
before  the  maturity  of  the  bill,  and  until 
payment;  but  they  contend  that  the  rate  at 
which   they   are   liable,   after   the  maturity 
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of  the  bill,  is  not  the  contract  rate  of  12  per 
centum  per  annum,  but  the  general  rate 
prescribed  by  law  of  6  per  centum  per  an- 
num. They  admit  that  if  the  contract  had 
expressly  stipulated  for  the  payment  of  in- 
terest at  the  rate  of  12  per  centum  per  an- 
num, until  payment,  it  would  have  been 

4  recoverable  *accordingl3',  because  they 
admit,  very  properly,  that  such  a  con- 
tract would,  at  the  date  of  said  bill,  have 
been  lawful.  But  they  contend,  that  while 
the  contract  is  express  for  the  payment  of 
interest  at  the  rate  of  12  per  cent,  per  an- 
num frum  the  date  to  the  maturity  of  tht 
bill,  it  is  neither  express  nor  implied  for  the 
payment  of  interest  at  that  rate  after  such 
maturity;  and,  therefore,  the  general  rate 
prescribed  by  law,  of  6  per  centum  per  an- 
num, then  applies  to  the  case.  Let  us  nov 
inquire  whether  this  view  of  the  law  be 
correct  or  not. 

There  has  yet  been  no  express  decision  of 
the  question  by  this  court.  But  principles 
have  recently  been  decided  by  this  court  in 
regard  to  the  subject  of  interest  which  go 
very  far  towards  the  decision  of  the  ques- 
tion, and  seem  to  lead  to  that  as  a  legiti- 
*'  mate  result.  Roberts'  adm'r  v.  Cocke,  &c.; 
Murphy  v.  Gaskin's  adm'r,  28  Gratt.  207; 
Cecil  V.  Barrett,  &c. ;  Linkous,  assignee,  v. 
Shafer ;  Garnand  v.  Childress ;  Kent's  adm'r  v. 
Kent's  adm'r,  recently  decided,  but  not  yet  re- 
ported; except  that  the  first  two  of  the  said 
cises  have  been  reported  in  the  Virginia  Law 
Journal  for  March,  1877,  pp.  168-178.  See  also 
Chapman's  adm'rs  v.  'Shepherd's  adm'r,  &c., 
24  Gratt.  377,  and  Crenshaw  v.  Seigfried, 
Id.  272,  referred  to  in  the  opinion  of  the 
court  in  the  said  first  two  cases  above  cited. 

In  that  opinion,  which  was  delivered  by 
Judge  Burks,  it  was  declared,  that  "in  con- 
tracts for  the  payment  of  a  certain  sum  of 
money,  interest  on  the  principal  sum  is  a 
legal  incident  of  the  debt,  and  the  right  to 
it  is  founded  on  the  presumed  intention  of 
the  parties;"  and  that  "wherever  there  is 
a  contract,  express  or  implied,  for  the  pay- 
ment of  legal  interest,  the  obligation  of  the 
contract  extends,  as  well  to  the  payment  of 
the  interest  as  it  does  to  the  payment  of  the 
principal  sum,  and  neither  the  courts  nor 
the  juries  ever  had  the  arbitrary  pow- 

5  er  to  dispense  ♦with  the  performance 
of  such  contract,  either  in  whole  or  in 

part." 

This  declaration  thus  made  in  the  two 
cases  was  afterwards  reaffirmed  in  the  other 
unreported  cases  above  referred  to.  and  may 
now  be  considered  as  the  settled  law  of  the 
land. 

Interest,  then,  being  an  incident  of  a  debt 
dre  by  contract  in  the  absence  of  a  stipula- 
tion in  the  contract  to  the  contrary,  is  as 
much  a  part  of  the  debt  as  the  principal 
itself;  and  the  only  question  is,  at  what 
rate  is  the  interest,  after  the  maturity  of 
the  debt,  to  be  computed  in  this  case,  at  the 
rate  of  12  per  cent,  per  annum,  at  which  the 
loan  was  expressly  made  for  six  months,  or 
at  the  rate  of  6  per  centum  per  annum,  the 
general  sate  of  interest  prescribed  by  law 


for  cases  in  which  there  is  no  legal  contract 
to   the   contrary. 

At  the  date  of  the  contract  in  this  case, 
to-wit:  the  18th  of  October,  1871,  the  provi- 
sion of  the  new  constitution  was  in  force, 
which  declared  that,  "upon  debts  hereafter 
contracted,  it  shall  be  lawful  to  receive  any 
rate  of  interest,  not  exceeding  12  per 
centum  per  annum,  which  may  be  agreed  upon 
by  the  parties  and  be  specified  in  the  bond,  note 
or  other  writing  evidencing  the  debt.  When 
there  is  no  such  agreement,  the  rate  of  in- 
terest shall  be  6  per  centum  per  annum  for 
the  use  and  forbearance  of  every  hundred 
dollars."    Const,  art.  X,  sec.  22. 

This  provision  of  the  constitution  has 
been  since  abolished,  but  of  course  its 
abolition  can  have  no  effect  upon  a  contract 
made  under  and  in  pursuance  of  it. 

Now  which  rate  of  interest  must  we  con- 
sider as  an  incident  of  the  debt  and  as  part 
of  the  contract  in  this  case  after  the  matu- 
rity of  the  debt;  12  per  centum  per  annum, 
the  rate  expressed  in  the  contract,  at  least 
as  to  the  period  between  the  date  and 

6  the   maturity   of  the   ♦debt;   or  6  per 
centum  per  annum,  the  rate  prescribed 

by  law,  in  the  absence  of  an  agreement 
for  another  and  legal  rate? 

We  are  of  opinion  that  interest  at  the  rate 
of  12  per  centum  per  annum,  the  rate  ex- 
pressed in  the  contract,  must  be  considered 
as  an  incident  of  the  debt  and  as  part  of 
the  contract  in  this  case,  as  well  after  the 
maturity  of  the  debt  as  before  such  matu- 
rity; and  not  interest  at  the  rate  of  6  per 
centum  per  annum  only. 

It  was  as  competent  for  these  parties  to 
agree  upon  12  as  upon  6  per  centum  per  an- 
num, as  the  rate  of  interest  upon  the  debt 
until  its  payment;  and  we  are  of  opinion 
that  they  did  agree  upon  12  and  not  upon  6 
per  centum  per  annum  as  the  rate  in  this 
case.  We  think  their  contract  ought  to  be 
construed  precisely  as  if  the  words  "till 
paid"  had  been  inserted  therein  after  the 
words  "from  date."  and  that  such  was  their 
obvious  meaning. 

They  no  doubt  omitted  the  words  "till 
paid,"  because  they  considered  it  only  nec- 
essary to  agree  on  some  legal  rate  of  inter- 
est and  the  date  from  which  it  should  com- 
mence, believing  that  it  would,  of  course, 
continue  to  run  until  payment.  They  never 
could  have  intended  that  if  default  were 
made  by  the  debtor  in  the  payment  of  the 
debt  at  maturity,  he  should  thereafter  pay 
interest  at  only  one-half  of  the  rate  he  had 
agreed  to  pay  for  the  period  during  which 
he  had  a  right  under  the  contract  to 
withhold  the  principal.  As  it  would  have  been 
perfectly  lawful  for  the  parties  to  have  ex- 
pressed the  words  "till  paid"  in  their  contract, 
if  they  had  considered  it  necessary  to  have 
done  so,  to  make  their  meaning  plain  to  that 
effect,  and  as  it  is  perfectly  certain  that  they 
would  have  done  so,  if  they  had  anticipated 
any  default  in  payment,  or  any  doubt  or  dif- 
ficulty in  regard  to  the  liability  of  the  debt- 
or for  the  contract  rate  of  interest  till  pay- 
ment in  case  of  such  default;  can  there 

7  be  any  ♦doubt  that  such  was  the  mean- 
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ing,  it  not  the  very  words  of  the  contract? 
The   use  of  money  is  a  valuable  considera- 
tion.   In  the  absence  of  legislation  on  the 
subject,  the  parties  to  a  loan  might  fix  the 
rate  of  interest  at  their  pleasure.   The  gen- 
eral  rate  has  been  fixed  by  the  legislation 
at  6  per  centum  per  annum;  at  the  date  of 
the    contract   in  question,  the  parties   were 
authorized   to   agree    upon   a   rate   not   ex- 
ceeding 12  per  centum  per  annum.    In  this 
case  they  agreed  on  that  rate;  no  doubt  be- 
cause the  money,  at  that  time  and  under  the 
circumstances  which  then  existed,  was  con- 
sidered to  be   worth   interest   at  that   rate, 
both  to  the  lender  and  the  borrower;  and 
they    stipulated   accordingly,    agreeing   and 
expecting,  no  doubt,  that,  at  the  end  of  six 
months,  the  principai  and  interest  would  be 
paid  by  the  borrower  to  the  lender,  to  be 
used  by  the  latter  as  might  be  most  to  his 
interest.    The   borrower   made   default   and 
withheld  both   principal   and   interest   after 
they  became  payable.   There  is  no  evidence 
of  the  extent  of  the  loss  on  the  side  of  the 
lender,  or  gain  on  the  side  of  the  borrower, 
which  has  resulted  from  this  default.     Is  it 
right   to  let  the  borrower,   who  could   not 
obtain  the  money  for  six  months,  at  a  less 
rate  than   12  per  cent,  per  annum,  have  it 
for    an   indefinite   period   thereafter   at   halt 
that    rate   against    the    will   of   the    lender? 
Would  one  man  in  a  hundred  have  supposed 
that  this  default  in  paying  his  debt  at  ma- 
turity   would   entitle   him    to   withhold    the 
principal  indefinitely  thereafter  at  one-half 
of    the    contract    rate    of    interest    for    the 
agreed  period  of  the  loan?  Would  not  every 
nian  expect  that  in  case  of  default  he  would 
be    liable   for  the  same   rate  of  interest   as 
long  as  he  continued  in  default?    And  must 
we  not  consider  that  to  have  been  the  agree- 
ment  and  understanding  of  the   parties  m 
such  an  event? 

A  great  many  cases  have  been  cited  by 
the  counsel  of  both  sides,  in  their  printed 
arguments  in  this  case  They 
8  *are  conflicting;  and  it  may  be  doubt- 
ful on  which  side  is  the  preponderance 
in  numbers.  But  we  consider  it  unnecessary 
to  review  them  in  detail,  or  even  to  repeat 
the  citations  here.  We  have  examined  all 
or  most  of  them  which  were  accessible  to 
us  and  they  have  not  affected  the  views  to 
which  we  have  been  brought  by  an  exami- 
nation and  consideration  of  our  own  con- 
stitution and  statutes,  and  decisions  on  the 
subject.  r  '       .u  4. 

Upon  the  Whole,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  ought  to  be  affirmed. 
Judgment  affirmed. 
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not  provide  for  or  direct  their  removal  from  the 
state,  was  valid. 

2.  8Ame — Legracies  to  a  Class. — Testator  gives 
by  his  will  to  his  widow  four  slaves  by  name  during 
her    life;    and   he   emancipates    them   at   her    death, 

,  and  gives  to  each  of  them  by  name  a  legacy.  The 
widow  lives  until  1875.  Though  the  slaves  were 
emancipated  by  the  results  of  the  war  years  before 
the  ueath  of  the  widow,  yet  the  legacies  having 
been,  not  to  a  class,  but  to  the  legatees  by  name, 
they  are  entitled  to  the  legacies. 

8.  Same — Const  ruction.* — The  intention  of  a 
testator  is  not  to  be  collected  from  any  isolated 
clause,  but  from  the  whole  will.  Nor  can  clear  and 
unambiguous  provisions  in  one  part  of  the  instru- 
ment be  controlled  by  mere  inference  and  argu- 
ment from  general  or  ambiguous  provisions  in  other 
parts   of  the  instrument, 

4.  Undue  Inllnence.t — For  what  is  meant  by  the 
phrase  "undue  influence,"  see  the  opinion  of 
Staples,   J. 

This  case  was  pending  in  the  court  at 
Wytheville,  and  was  argued  at  that  place, 
but  was  decided  by  the  court  at  Staunton. 

John  A.  Simmerman,  of  the  county  of 
Wythe,  died  in  the  year  1853,  leaving  a 
widow  and  one  child,  Mary  Ann  G.,  who 
was  then  married  to  John  P.  M.  Simmer- 
man.  He  left  a  will  which  was  duly  ad- 
mitted   to    probate,    and    Robert    Crockett 

qualified   as   his   executor. 
10  *The  2d,  3d,  4th,  5th  and  6th  clauses 

of  the  will  are  as  follows: 

"2d.  I  give  to  my  wife,  Margaret  Sim- 
merman,  during  her  widowhood,  and  if  she 
remained  a  widow  during  her  life,  all  that 
portion  of  my  real  estate  on  which  I  now 
reside,  together  with  that  portion  acquired 
by  purchase  of  my  brothers,  Wm.  Simmer- 
man,  Jos.  Simmerman,  Arehart  Simmerman, 


9 


♦Simmerman  v.  Songcr  ft  als. 

September   Term.   1877,   Staunton. 
Absent,   Moncube,   P.,   and  Andersow, 


J. 
1     ^Will»— Em«nclp«tton    of    Slaves— Vnltd- 

\^y.__The  emancipation  of  slaves  by  will  which  did 


*W^ills — Construction. — In  Withers  v.  Sims, 
80  Va,  662,  the  principal  case  is  cited  for  the  prop- 
osition that  although  the  will  must  be  read  as  a  whole, 
a  clear  and  unambiguous  provision  cannot  be  con- 
trolled by  mere  inference  and  argument  from  any 
general  or  ambiguous  provisions  in  other  parts  of  the 
instrument.  Citing  also,  Rayfield  v.  Gaines,  17 
Gratt.    1. 

tSame — ^Undne  Influence. — In  Carter  v.  Carter, 
82  Va.  t  .1,  the  principal  case  is  cited  for  the  defini- 
tion of  undue  influence.  See  also,  Nicholas  v. 
Kershner,  20  W.  Va.  254. 

TestamentarT  Capacity — Famllr  Phrsl- 
clan's  Testimony.— In  Shacklett.  v.  Roller,  97 
Va.  648,  the  court  says  of  a  family  physician's  testi- 
mony as  to  a  testator's  capacity,  "Physicians,  as  this 
court  has  so  often  said,  are  considered  as  occupying 
a  high  grade  on  such  questions,  both  because  they 
are  generally  men  of  cultivated  minds  and  observa- 
tion, and  because,  frpm  education  and  pursuits,  they 
are  supposed  to  have  turned  their  attention  more 
particularly  to  such  subjects,  and  therefore  to  be  able 
to  discriminate  more  accurately,  especially  a  family 
physician  who  has  attended  the  patient  through  the 
disease  which  is  supposed  to  have  disabled  his  mind." 
Citing  the  principal  case,  and  Burton  v.  Scott,  3 
Rand,  399,  403;  Parramore  v.  Taylor,  11  Gratt.  220, 
228;  Cheatham  v.  Hatcher,  30  Gratt.  56;  Montague  v. 
Allan,  78  Va.  592;  C.  &  O.  R.  R.  Co.  v.  Mosby,  93 
Va.   93. 
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Jas.  Simmerman,  (their  deeds  to  me  re- 
spectively will  more  precisely  define  the 
boundary.)  I  also  give  to  my  wife,  Mar- 
garet Simmcrman,  all  my  stock  of  horses, 
also  the  following  slaves:  one  named  Ma- 
thcw,  one  Oliver,  Francis,  Martha  and  her 
three  children,  Charles,  Mary  and  Adam, 
and  her  increase  hereafter,  if  there  should 
be  any;  also  my  negro  man  Ephriam;  also 
my  stock  of  cattle,  hogs  and  sheep,  all  my 
household  and  kitchen  furniture  and  farm- 
ing utensils.  If  my  wife,  Margaret  Sim- 
merman,  should  hereafter  marry,  I  then  in 
that  event  revoke  all  that  is  devised  to  her 
by  this  my  last  will  and  testament,  and 
direct  that  she  shall  take  that  portion  of  my 
estate  to  which  the  statutes  of  Virginia 
would  entitle  her  to,  except  the  devise  of 
my  following  named  slaves,  Martha  and  her 
three  children,  Charles,  Mary  and  Adam,  I 
give  them  absolutely  to  her  during  her  life; 
and  at  her  death,  with  their  increase,  if 
there  be  any,  I  direct  that  they  (Martha 
and  her  three  children  and  her  increase), 
be  emancipated  and  liberated  as  fully  as 
the  laws  of  this  state  will  permit.  I  also  di- 
rect that  she,  Martha,  shall  have  the  fol- 
lowing property:  two  horses,  worth  seven- 
ty-five dollars  each,  and  a  good  two-horse 
wagon;  and  I  also  direct  my  executor,  to  be 
hereafter  named,  to  pay  to  her,  Martha,  one 
thousand  dollars,  for  her  own  use;  also  one 
thousand  dollars  to  her  son  Charles;  also  one 
thousand  dollars  to  her  daughter  Mary,  and  one 

thousand  dollars  to  her  son  Adam. 
11  *"3d.     I   direct   that   my   wife,    Mar- 

garet Simmerman,  permit  my  brother 
Samuel  to  live  with  her  and  be  decently 
supported  by  her  during  his  life. 

"4th.  All  the  remaining  portion  of  my 
real  estate  I  give  and  devise  to  my  daugh- 
ter. Mary  Ann  G.  Simmerman,  and  her 
heirs  forever.  I  also  give  to  her,  Mary  Ann 
G.  Simmerman,  the  following  slaves:  Sam- 
uel, Thomas,  Catherine,  Evaline  and  her 
two  children,  (George  and  James,  and  their 
increase,  if  any,)  and  her  heirs  forever. 

"5th.  I  direct  my  executors,  hereafter  to 
be  named,  to  pay  to  my  wife.  Margaret 
Simmerman,  two  thousand  dollars  at  my 
death. 

"6th.  I  give  to  my  daughter,  Mary  Ann 
G.  Simmerman,  and  her  heirs  forever,  all 
the  money  on  hand  at  my  death,  together 
with  all  debts  due  me  by  note  or  account, 
except  the  amounts  devised  to  my  wife, 
Margaret  Simmerman  and  my  slaves,  Mar- 
tha and  her  three  children,  Charles,  Mary 
and  Adam.  My  intention  is  that  the  amount 
devised  to  my  slaves  above  mentioned  shall 
be  paid  to  them  at  the  death  of  my  wife,  at 
which  time  they  are  to  be  free." 

The  personal  estate  including  slaves  was 
appraised  at  $28,134.08;  of  this  there  was  in 
money  on  hand  and  notes  and*  accounts 
$13,984.33,  of  slaves  appraised  at  $9,750,  and 
other  personal  property  $10,149.10.  The  ex- 
ecutor seems  to  have  settled  up  the  estate 
very  promptly.  His  account  is  reported  in 
October,  1853;  and  by  it  it  appears,  that 
be  had  delivered  to  Mrs.  Simmerman,  the 
widow,  the  personal  property  appraised  at 


$10,149.10,  and  had  paid  to  her  the  $2,000 
bequeathed  to  her;  and  that  he  had  deHv- 
ered  to  John  P.  M.  Simmerman  bonds  and 
accounts  amounting  to  $11,994.33,  and 
12  slaves  appraised  at  $4,000;  *these  not 
including  the  slaves  menuoned  in  the 
will  and  given  to  Mrs.  Simmcrman  for  her 
life. 

Mrs.  Simmerman  lived  on  the  land  given 
to  her  by  the  will  of  her  husband,  until  her 
death  in  1875.  She  kept  with  her  the  slaves 
bequeathed  to  her  for  her  life,  and  they 
cultivated  the  land  up  to  the  end  of  the  late 
war,  and  they  continued  for  two  years  after 
that,  to  live  with  her  on  the  same  terms; 
she  providing  for  them  as  when  they  were 
slaves,  and  they  not  claiming  any  other 
compensation.  From  that  time  until  her 
death  she  contracted  with  them  to  rent 
them  certain  parts  of  the  land  for  a  share 
of  the  crop.  At  her  death  there  appears  to 
have  been  little  personal  property  owned  by 
her;  the  appraisement  of  her  estate  amount- 
ing to  $1,747.08. 

In  November  1875,  Charles  Songer,  Adam 
Songer,  William  Holly  and  Mary  his  wife, 
and  Calvin  Cox  and  Martha  his  wife,  insti- 
tuted a  suit  in  equity  in  the  circuit  court  of 
Wythe  county,  against  Robert  Crockett,  the 
executor  of  John  A.  Simmerman,  and  John 
P.  M.  Simmerman  and  his  wife,  to  recover 
the  legacies  left  them  respectively  by  the 
will  of  said  John  A.  Simmerman.  In  their 
bill  they  set  out  the  will  of  John  A.  Sim- 
merman. They  say  the  plaintiflF  Martha  is 
the  daughter  of  Samuel  Simmerman,  the 
brother  of  the  testator,  and  that  the  plain- 
tiffs Charles,  Adam  and  Mary,  are  the  chil- 
dren of  the  testator  and  said  Martha,  and 
they  were  always  recognized  as  his  chil- 
dren. And  they  pray  that  the  executor 
Crockett  may  be  decreed  to  pay  the  legacies 
left  to  them  respectively,  and  if  necessary 
for  an  account;  and  for  general  relief. 

Crockett  did  not  answer  the  bill;  but  he 
admitted  assets  in  his  hands  sufficient  to 
pay  the  legacies.  John  P.  M.  Simmerman 
answered.  He  denied  the  validity  of  the  be- 
quests to  the  plaintiffs:  1st.  On  the  ground 
that  they  were  slaves  at  the  death  of 
18  the  testator,  and  could  *not  be  eman- 
cipated except  on  condition  of  removal 
from  the  commonwealth;  whilst  the  will 
affects  to  emancipate  them  unconditionally. 
2d.  The  legacies  were  bequeathed  manifestly 
on  the  implied  condition  that  said  slaves 
were  to  serve  the  widow  as  such  during  her 
widowhood;  and  this  they  did  npt  do  either 
as  such  or  otherwise,  except  for  a  price, 
from  the  close  of  the  war  until  her  der.th, 
a  period  of  more  than  ten  years.  He  fur- 
ther submits  that  the  said  legacies  are  only 
given  to  the  plaintiffs  in  case  the.  widow 
again  married,  which  she  did  not  do.  How- 
ever, in  any  construction  of  said  will  he  in- 
sists the  plaintiffs  are  not  entitled  to  re- 
cover anything  on  account  of  their  sup- 
posed legacies.  They  were  emancipated  by 
the  results  of  the  war,  ten  years  and  more 
in  advance  of  the  event  on  which  they  were 
to  be  emancipated  by  the  will.  At  that  time 
the  widow,  who  by  the  wiU^jvas  entitled  to 
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their  services  for  life,  had  consumed  a  large 
portion  of  the  personalty  bequeathed  to  her, 
and  in  an  equal  degree  perhaps  had  wasted 
the  land  devised  to  her  for  life.  This  land, 
however,  embracing  some  six  or  seven  hundred 
acres  with  valuable  buildings,  was  yet  of  an 
annual  value,  which  could  not  have  fallen 
short  of  say  five  or  six  hundred  dollars;  and 
of  personal  property  embracing  horses,  cat- 
tle, hogs,  sheep  and  supplies,  she  was  still 
in  possession  of  a  large  amount.  At  that 
time  she  had  then  lost  in  a  very  large  mea- 
sure, and  shortly  afterwards  -wholly  lost  the 
use  of  her  mind  for  all  purposes  of  business, 
becoming  in  short  and  literally  an  unre- 
sisting prey  for  the  plundering  schemes  and 
practices  of  those  around  her,  and  especially 
of  her  late  domestics  and  servants,  and  most 
especially  of  the  plaintiif.  Martha,  and  her 
children  and  son-in-law.  These  latter,  it  is 
sober  truth  to  say,  fairly  rioted  in  the  spoil: 
pretending  to  remain  in  her  service  and 
take  care  of  her  during  her  life  as  contem- 
plated in  said  will,  they  in  fact  took 
14  possession  of  her  *property  and  of 
herself  and  appropriated  both  to  their 
own  use  during  the  entire  period  from  the 
fall  of  the  Confederacy  until  her  death,  in 
the  same  manner  and  to  the  same  extent 
as  if  both  had  in  fact  belonged  to  them,  ex- 
cept only  that  they  allowed  the  poor  old 
woman  food,  clothes  and  lodging — all  of 
the  very  plainest.  And  respondent  claims 
that  they  thus  became  responsible  to  her 
estate  either  as  bailiff  or  as  her  trustees  ex 
maleficio,  and  are  liable  to  a  decree  of  this 
court  for  an  account  of  these  receipts  and 
payment  of  the  same  deducting  for  wages; 
or  failing  to  render  such  account  satisfac- 
torily, then  to  be  decreed  to  pay  a  fairly 
estimated  compensation  for  their  said  use 
of  said  property.  Estimated  either  way  such 
decree,  respondent  is  sure,  must  at  least 
equal  the  amount  bequeathed  to  them,  and 
he  is  advised  he  is  entitled  in  this  suit  to 
have  the  same  ascertained  and  set  off  against 
said  legacies.  And  he  says  that  his  wife 
Mary  Ann  G.  Simmerman  is  the  only  heir 
and  distributee  of  her  mother  and  entitled 
to  her  estate. 

A  great  mass  of  testimony  was  taken 
having  reference  to  the  capacity  of  Mrs. 
Simmerman  the  widow,  the  treatment  of 
her  by  the  plaintiffs,  her  contracts  with 
them,  and  the  waste  of  her  property;  which 
it  is  utterly  impossible  to  state.  The  view 
of  it  taken  by  this  court  will  be  seen  in  the 
opinion  delivered  by  Judge  Staples. 

The  cause  came  on  to  be  heard  on  the 
29th  of  December,  1876,  when  the  court  held 
that  there  was  nothing  in  the  record  to  de- 
prive the  plaintiffs  of  their  legacies  under  the 
will  of  John  A.  Simmerman,  deceased;  and 
that  they  were  within  the  character  and 
description  of  the  legatees.  And  it  was  de- 
creed that  the  plaintiffs  recover  against 
Crockett,  the  executor,  the  several  amounts 
and  legacies  bequeathed  them  respectively 
in  said  will,  out  of  the  estate  of  his  testator 
in  his  hands  to  be  administered;  that  is  to 
say  to  &c.,  &c.  From  this  decree  John 
16      *F.  M.  Simmerman  applied  to  a  judge 


of  this  court  for  an  appeal;  which  was  al- 
lowed. 

Kent,  Blair  &  Crockett,  for  the  appellant. 
W.  H.  Boiling,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  first  ground  of  defence  relied  upon  in 
the  court  below  by  the  appellants,  is  that  at 
the  period  of  the  testator's  death,  it  was  not 
competent  to  emancipate  slaves  by  will  or 
otherwise  without  at  the  same  time  making 
provision  for  their  removal  from  the  com- 
monwealth. And  as  no  such  provision  was 
made  in  this  case,  the  emancipation  did  not 
take  effect;  and  as  a  necessary  consequence 
the  legatees  were  incapable  of  taking  the 
legacies  bequeathed  them.  This  ground  was 
very  properly  abandoned  by  counsel  in  the 
argument  here,  for  although,  according  to 
the  laws  then  in  force,  no  slave  emanci- 
pated since  1806,  or  thereafter,  was  permit- 
ted to  remain  in  the  state  more  than  one 
year  after  being  twenty-one  years  of  age 
without  lawful  permission,  it  was  not  re- 
quired that  the  owner  should  make  provi- 
sion for  the  removal  of  such  slaves  as  a 
prerequisite  to  the  exercise  of  a  valid  act 
of  emancipation.  Code  of  1849,  chap.  104, 
sec.  9;  chap.  107,  sec.  2. 

The  second  ground  of  defence  relied  upon 
is,  that  Martha  and  her  three  children  were 
entitled  to  the  legacies  given  them  only  in 
the  event  that  Mrs.  Simmerman,  the  testa- 
tor's widow,  married  again,  and  as  that 
event  did  not  happen,  the  legacies  did  not 
take  effect.  This  argument  would  equally 
prove  that  the  testator  did  not  intend  to 
emancipate  the  slaves  in  question  except 
upon  the  contingency  of  the  marriage 
16  of  his  widow.  And  *the  learned  coun- 
sel has  argued  that  such  is  the  proper 
construction  of  the  will.  It  is  plain,  how- 
ever, that  this  is  not  the  meaning  of  the 
testator.  His  intention  was  that  his  widow 
should  have  control  of  Martha  and  her 
three  children  during  her  life;  and  at  her 
death  they  should  be  free.  He  was  willing 
that  she  should  have  such  control  even 
though  she  might  marry  again,  but  he  was 
not  willing  that  any  other  person  after  her 
death  should  exercise  dominion  over  them. 
The  intention  of  the  testator  is  not  to  be 
collected  from  any  isolated  clause,  but  from 
the  whole  will.  Nor  can  clear  and  unam- 
biguous provisions  in  one  part  of  the  instru- 
ment be  controlled  by  mere  inference  and 
argument  from  general  or  ambiguous  pro- 
visions in  other  parts  of  the  instrument 
Rayfield  and  wife  v.  Gaines  et  als.,  17 
Gratt.  1. 

If  in  this  case  the.  second  clause  of  the 
will  presented  the  slightest  difficulty,  that 
difficulty  is  removed  by  the  sixth,  wherein 
the  testator  gives  to  his  daughter,  Mary 
Ann  G.  Simmerman,  all  the  money  on  hand 
at  his  death,  together  with  all  debts  due 
him  by  note  or  account,  "except  the 
amounts  devised  to  my  wife,  Margaret  Sim- 
merman, and  my  slaves,  Martha  and  her  three 
Children,  Charles,  Mary  and  Adam.  My  inten- 
tion as  that  the  amotmt  devised  to  my  slaves 
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above  mentioned,  shall  be  paid  to  them  at 
the  death  of  my  wife;  at  which  time  they 
are  to  be  free."  It  would  be  difficult  to  use 
language  more  explicit  or  comprehensive. 

Considering  this  clause  in  connection  with 
the  other  provisions  of  the  will,,  it  is  ap- 
parent it  was  the  purpose  of  the  testator 
that  at  the  death  of  his  widow,  these,  his 
favorite  slaves,  should  have  their  freedom, 
and  the  legacies  bequeathed  them;  and  that 
neither  one  nor  the  other  should  be  made 
to  depend  upon  so  uncertain  and  improb- 
able an  event  as  her  marriage. 

17  ♦The  third  and  main  ground  of  the 
defence  relied  upon  in  the  court  be- 
low, is  that  the  legacies  in  controversy  were 
given  to  the  persons  named  on  the  implied 
condition,  that  at  the  death  of  the  widow 
they  should  answer  the  description  and 
character  given  to  them  in  the  will;  that  is 
to  say  they  should  be  persons  emancipated 
by  the  will,  and  should  have  been  slaves  and 
serving  the  widow  as  such  down  to  the 
period  of  her  death;  whereas  the  appellees 
derived  their  title  to  freedom  from  the  gov- 
ernment of  the  United  States,  and  did  not 
serve  the  widow  as  slaves,  but  in  the  capacity 
of  frecdmen  and  tenants  under  contract. 

One  of  the  cases  cited  in  support  of  this 
position,  is  that  of  Johns  v.  Scott,  23  Gratt. 
704.  As  this  case  is  relied  on  with  much 
confidence,  it  becomes  necessary  to  examine 
it  with  some  care,  in  order  to  understand 
what  were  the  precise  points  decided.  It 
will  be  seen  that  the  decision  was  placed 
mainly  upon  the  ground  that  as  none  of  the 
legatees  were  named  in  the  will,  all  idea  of 
mere  individual  benefit  was  excluded;  and 
as  a  class  of  persons  only  was  provided  for 
by  the  will  to  answer  a  certain  description 
and  character  pointed  out  in  unmistakable 
terms  by  the  testator  himself,  it  was  in- 
cumbent upon  the  claimants  of  the  legacy 
to  bring  that  class  within  these  terms  before 
they  could  successfully  assert  a  title  to  the 
legacy.  Judge  Bouldin,  who  delivered  the 
opinion  of  the  court,  lays  marked  stress 
upon  the  peculiar  language  of  the  will,  in 
providing  that  the  claimants  of  the  legacy 
were  to  be  the  testator's  freedmen,  his  slaves 
emancipated  by  him  under  his  will,  and 
were  to  remain  slaves,  and  as  such  to  serve 
the  testator's  wife-  and  daughter,  until  the 
death  of  the  survivor.  So  far  from  answer- 
ing this  description,  the  appellees  claimed 
their  freedom  under  another  and  higher 
power,  and  against  the  will.  The  event  on 
which    their   claim    to   the   legacy   de- 

18  pended  had  ♦not  then  occurred.     The 
testator's  daughter  was  still  alive,  and 

might  live  for  many  years.  Before  she  died 
any  one  of  the  persons  ihen  claiming  a  leg- 
acy dependent  on  that  event,  might  them- 
selves be  dead.  These  citations  will  suffi- 
ciently show  the  grounds  upon  which  the 
opinion  in  Johns  v.  Scott  rested. 

It  is  very  true  that  Judge  Bouldin,  to- 
wards the  conclusion  of  the  opinion,  adverts 
to  another  rule  of  law  which  he  supposes  had 
some  bearing  upon  the  case.  That  rule  is. 
that  although   the   legatees   be   the   person 


named,  yet  if  he  does  not  bear  the  character 
and  sustain  the  relation  to  the  testator  set 
forth  in  the  will,  and  which  induced  the  be- 
quest, he  cannot  take  the  legacy.  The  prin- 
ciple of  the  cases  cited  by  Judge  Bouldin  in 
this  connection,  is,  that  if  a  legacy  is  given 
to  a  person  by  name,  which  has  been  falsely 
assumed,  or  if  the  testator  is  in  any  other 
way  imposed  upon  and  induced  by  a  sap- 
posed  relationship  to  make  a  gift  which  he 
otherwise  probably  would  not  or  might  not 
have  done,  the  court  will,  upon  the  ground  of 
fraud,  hold  the  bequest  inoperative  and  void 

It  is  very  obvious  that  this  principle  can 
have  no  just  application  to  a  case  like  the 
present,  where  the  legatee  is  named  in  the 
will  and  answers  fully  the  description  given 
of  him  therein;  but  his  status  is  subsequent- 
ly changed  by  a  power  over  which  he  has 
no  control,  and  which  he  is  unable  to  resist. 
All  that  was  said,  or  intended,  in  Johns  r. 
Scott,  was  that  under  the  peculiar  circum- 
stances of  that  case,  the  character  in  which 
the  legatees  should  claim  was  to  be  re- 
garded as  the  essence  of  the  bequest;  and  in 
that  aspect  the  principle  which  should  con- 
trol was  the  same  in  effect  established  in  the 
class  of  cases  were  the  supposed  relation- 
ship was  believed  to  be  the  sole  motive  of 
the  gift.  The  testator  had  emancipated  all 
his  slaves  at  the  death  of  his  daugh- 
19  ter;  ♦but  she  was  entitled  to  them  dur- 
ing her  life.  He  very  naturally  sup- 
posed their  services  would  amply  com- 
pensate her  for  the  fund  set  apart  out  of 
his  estate  to  pay  the  legacy  bequeathed  them 
at  the  period  of  their  emancipation.  It  was 
therefore  a  very  reasonable  presumption 
that  if  the  testator  had  known  the  legatees 
would  not  remain  his  slaves,  and  render  to 
his  wife  and  daughter  the  services  required 
of  them,  but  would  assert  their  freedom  out- 
side the  will,  and  thus  disturb  its  provisions 
to  the  great  loss  of  the  first  objects  of  his 
bounty,  he  would  have  made  no  attempt  to 
provide  for  them.  This  view  was  confirmed 
by  the  further  fact  that  the  legacy  given 
the  slaves  in  that  case  was  to  be  expended 
mainly  in  their  removal  to  some  distant 
state  or  country,  and  only  the  residue  to  be 
distributed  among  them  in  their  new  homes. 
The  primary  intent  of  the  testator  was 
therefore  defeated  by  the  emancipation 
under  the  authority  of  the  Federal  govern- 
ment, and  the  continued  residence  of  the 
legatees  in  the  state.  In  Johns  v.  Scott, 
therefore,  it  might  well  be  said  that  the 
character  in  which  the  legatees  should  claim 
was  the  essence  of  the  bequest. 

There  is,  however,  another  class  of  cases 
auite  distinct  from  those  cited  by  Juds^^ 
Bouldin,  which,  though  establishing  a  dif- 
ferent rule,  are  entirely  consistent  with  the 
latter.  They  are  cases  in  which  the  legatees 
being  named,  errors  in  the  description  were 
determined  not  to  vitiate  the  legacies,  as 
not  being  essential,  and  on  the  presumption 
that  personal  affection  might  have  been  ingre- 
dients in  the  bequests;  which  errors  would 
not  have  induced  the  testator  to  withhold  his 
bounty,  had  he  been  acquainted  with  all  the 
circumstances  o^-^-^f^^^  ^^^'O^m^^^P^'' 
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which  can  never  be  made  where  the  supposed 
relationship  is  the  sole  motive  of  the  bounty. 
2  Red.  on  Wills,  348. 

20  ♦Thus  in  Kendall  v.  Abbott,  4  Vesey 
R.   802-808,  cited  by  Roper,   Lord  Al- 

vanley  said,  that  when  a  person  was  sup- 
posed to  be  a  child  of  the  testator,  and  from 
motives  of  love  and  affection  to  the  child 
conceiving  it  to  be  his  own,  the  latter  made 
provision  for  it,  and  it  afterwards  turned 
out  that  he  was  imposed  upon,  the  child  not 
being  his  own,  his  honor  was  not  disposed 
to  determine  that  the  provision  for  the  child 
would  totally  fail;  for  circumstances  of  per- 
sonal affection  to  the  legatees  might  be 
blended  with  the  gift  which  might  entitle 
the  child,  although  he  might  not  answer 
the  character  in  which  the  legacy  was  given. 
The  same  learned  author,  Roper,  says:  It 
was  said  in  argument  in  the  case  of  Brett 
V.  Rigden,  Plowd.  R.  340,  344,  that  if  a  be- 
quest were  made  to  the  wife  of  J.  S.,  and  J. 

5.  afterwards  died,  whose  widow  thereupon 
married  J.  D.,  and  then  the  testator  died; 
the  wife  of  J.  D.  would  be  entitled  to  the 
legacy,  although  she  was  not  the  wife  of  J. 

6.  at  the  time  the  will  took  effect,  and 
therefore  did  not  answer  the  description  at 
that  period. 

In  Schloss  V.  Stiebel,  6  Sim.  R.  1,  the  tes- 
tator being  engaged  and  bethrothed  to  a 
lady,  and  after  mentioning  her  by  name  in 
his  will,  and  alluding  to  his  intended  mar- 
riage with  her,  he  gave  £3.000  to  his  wife. 
During  the  engagement,  but  before  the  mar- 
riage, the  testator  died.  It  was  held  that 
she  was  entitled  to  the  legacy,  upon  the 
ground  it  was  not  given  on  the  condition  of 
the  testator  marrying  her,  but  that  he  had 
described  her  in  reference  to  his  intention 
of  marrying  her. 

There  are  other  cases  to  the  same  effect, 
cited  by  the  same  author;  but  these  are  suf- 
ficient to  show  that  the  courts  will  often 
sustain  the  legacies  where  personal  affection 
is  presumed  to  be  an  ingredient  in  the  be- 
quest, although  the  legatee  may  not  answer 
the  description  given  of  him  when  the 

21  wiH    takes    effect.     Let   us    see    ♦how 
these   principles  apply  to   the   case  in 

hand.  In  the  first  place  the  legatees  are  re- 
spectively named  in  the  will.  The  legacies- 
are  given  to  them,  not  as  a  class>  but  as  in- 
dividuals. The  testator,  after  the  clause  of 
emancipation,  says,  "I  also  direct  that  she. 
Martha,  shall  have  the  following  property: 
two  horses,  worth  seventy-five  dollars  each, 
and  a  good  two-horse  wagon;  and  I  also  di- 
rect my  executor  to  pay  to  her.  Martha,  one 
thousand  dollars  for  her  own  use,  also  one 
thousand  dollars  to  her  son  Charles,  also 
one  thousand  dollars  to  her  daughter  Mary, 
pnd  one  thousand  dollars  to  her  son  Adam." 
These  provisions  strikingly  distinguish  the 
case  from  that  of  Johns  v.  Scott. 

x\gain:  the  testator  does  not  emancipate 
ail  his  slaves:  on  the  contrary,  he  be- 
queathes all  of  them  to  his  wife  and  daugh- 
ter, except  the  four  named,  the  special 
recipients  of  his  bounty.  Why  he  thus 
discriminated  in  their  favor  is  a  matter  of 
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some  controversy.  On  the  one  hand  fisti- 
mony  has  been  adduced  tending  very 
strongly  to  show  that  the  children  of  Mar- 
tha are  also  the  children  of  the  testator;  on 
the  other  hand,  evidence  has  been  offered 
tending  to  show,  very  slightly  however,  that 
they  are  the  children  of  Samuel  Simmer- 
man,  a  brother  of  the  testator,  and  a  mem- 
ber of  his  family.  It  is.  not  material  to  in- 
quire which  supposition,  or  whether  either 
is  correct.  It  is  apparent  that  personal  af- 
fection, or  some  other  equally  potent  con- 
sideration, influenced  the  testator  in  making 
these  bequests.  This  feeling  of  the  testator 
was  fully  shared  in  by  his  widow;  for  she  is 
proved  to  have  entertained  a  strong  affec- 
tion for  them  as  long  as  she  lived.  The 
case  comes,  therefore,  directly  within  the. 
principles  of  the  decisions  already  men- 
tioned. We  may  conjecture,  but  no  one  can 
assert  with  confidence,  that  the  testator  would 
have  withheld  these  legacies  even  if  he  had 
known    the    appellees     would     obtain 

22  their  freedom  ♦in  some  other  way  than 
under  the  will.    He   was  possessed  of 

an  ample  fortune,  which  was  mainly  given 
to  his  daughter.  For  his  wife  he  also  made 
abundant  provision  independently  of  these 
four  legatees.  The  loss  of  their  services 
for  a  few  years,  it  is  hardly  to  be  presumed, 
would  so  injuriously  affect  the  condition  of 
Mrs.  SimmermajJ  as  to  induce  the  testator, 
had  he  known  all  the  facts,  to  withhold  a 
bounty  he  obviously  considered  necessary 
to  the  comfort  and  security  of  the  legatees. 
The  appellants,  it  is  true,  are  to  pay  the 
legatees,  but  they  are  not  entitled  to  the 
services  of  the  appellees.  It  did  not  con- 
cern them  whether  the  latter  were  emanci- 
pated by  the  act  of  the  Federal  government 
or  by  the  operation  of  the  will.  Whatever 
loss  has  been  sustained  fell  wholly  upon 
Mrs.  Simmerman.  She  alone  had  just  cause 
of  complainant.  The  appellees,  it  appears, 
remained  with  her  until  her  death;  one  of 
them  certainly  acting  precisely  in  the  same 
capacity  as  before  emancipation.  The  serv- 
ices rendered  by  the  others  were  entirely 
satisfactory  to  Mrs.  Simmerman.  She,  no 
doubt,  indulged  them  in  many  privileges 
before  and  after  they  were  free.  So  far  as 
she  was  concerned  it  is  manifest  that  eman- 
cipation effected  but  little  change  in  the 
condition  and  conduct  of  the  appellees;  but 
her  losses,  whatever  they  were,  resulting 
from  the  claim  to  freedom  outside  the  will, 
can  in  that  case  furnish  no  just  ground  of 
offence  to  the  appellants. 

Upon  the  whole,  I  think  there  no  fact  or 
circumstance  or  presumption  in  the  case 
upon  which  the  court  would  be  authorized  to 
disregard  the  plain  and  unambiguous  provi- 
sions of  the  will  in  favor  of  the  appellees. 

The  fourth  and  last  ground  of  defence  re- 
lied on  in  the  court  below  was  that  the  ap-  \ 
pellees   had   lost   the   right   to   recover   the 
legacies,  because  from  the  close  of  the  war 
to  the  death  of  Mrs.  Simmerman.  they 

23  had,  by  the  ♦exercise  of  undue  influ- 
ence   upon    the    feeble    mind    of    Mrs. 

Simmerman,  obtained  contrpKof  her  prop- 
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erty  and  appropriated  the  same  to  their  own 
use,  to  an  amount  much  exceeding  the  val- 
ue of  the  legacies,  and  to  a  corresponding 
extent  have  diminished  the  estate,  which  at 
the  death  of  Mrs.  Simmerman  would  revert 
to  the  appellants;  and  as  the  appellees  were 
wholly  insolvent,  the  only  remedy  of  the 
appellants  was  by  way  of  set-off  against  the 
legacies. 

In  considering  this  ground  it  must  be 
borne  in  mind  that  Mrs.  Simmerman  was 
entitled  absolutely  to  the  personal  property, 
and  to  the  rents  and  profits  of  the  real  estate 
in  her  possession.  iShe  might,  if  she  pleased, 
permit  the  appellees  to  use  and  enjoy  the 
land  without  compensation,  and  she  might 
give  them  any  or  all  the  personal  property, 
and  no  one  could  legally  complain  or  hold 
her  or  them  accountable.  The  only  question 
then  is,  whether  the  appellants  have  shown 
such  want  of  capacity  on  Mrs.  Simmerman's 
part,  or  the  exercise  of  such  undue  influence 
on  the  part  of  the  appellees,  as  renders  an 
account  proper  in  this  case.  There  is  not 
the  shadow  of  a  doubt  that  Mrs.  Simmer- 
man, prior  to  the  period  of  her  accidental 
poisoning,  was  competent  to  understand 
and  manage  her  own  affairs.  There  is  more 
difficulty  with  regard  to  her  condition  subse- 
quent to  that  period.  I  think,  however,  the 
weight  of  the  evidence  establishes  that  she  was 
of  sound  mind  until  within  a  few  months  pre- 
vious to  her  death.  Her  intellect  was  some- 
what impaired  by  the  infirmities  of  age  and 
disease,  but  she  was  not  an  imbecile.  She  was 
not  a  person  for  whom  a  committee  might 
properly  have  been  appointed.  Dr.  Jas. 
Gibboney,  her  regular  attending  physician 
for  many  years,  who  had  repeated  conver- 
sations with  her  upon  matters  of  business, 
and  who  was  well  acquainted  with  her  con- 
dition, uses  this  emphatic  language: 
24  "Her  mind  ♦was  affected  at  the  time 
she  was  poisoned,  but  in  a  few  days 
she  was  rational  as  ever.  She  so  remained 
up  to  within  a  few  months  before  she  died.*' 
He  further  says:  "I  believe  that  the  de- 
lirium was  the  result  of  the  disease  at  the 
time  and  was  merely  sympathetic,  and  not 
idiopathic,  as  she  recovered  her  mind  upon 
the  improvement  of  her  physical  condi- 
tion." Such  testimony,  that  of  an  attending 
physician,  is  always  entitled  to  peculiar  con- 
sideration. Burton  v,  Scott,  3  Rand.  399- 
403.  In  this  instance  it  is  sustained  by  other 
witnesses,  and  by  the  facts  and  circum- 
stances of  the  case. 

And  now  as  to  the  undue  influence.  After 
a  careful  examination  of  the  record  I  have 
been  unable  to  find  any  evidence  of  it.  It 
is  important  in  the  first  place  to  consider 
what  is  meant  by  the  phrase  "undue  influ- 
ence." "The  influence  to  vitiate  an  act  must 
amount  to  force  and  coercion  destroying 
free  agency.  It  must  not  be  the  influence  of 
affection  and  attachment;  it  must  not  be  the 
mere  desire  of  gratifying  the  wishes  of  an- 
other; for  that  would  be  a  very  strong 
ground  in  support  of  a  testamentary  act. 
Further,  there  must  be  proof  that  the  act 
was  obtained  by  this  coercion,  by  importu- 
nity  which   could   not   be   resisted;   that   it 


was  done  merely  for  the  sake  of  peace,  so 
that  the  motive  was  tantamount  to  force  and 
fear."  This  is  the  definition  ^iven  by  an 
eminent  author,  Jarmyn  on  Wills,  page  29, 
supported  by  numerous  authorities,  and  ap- 
proved by  this  court  in  Parramore  v.  Tay- 
lor, 11  Gratt.  220;  Redf.  Amer.  Cases  upon 
the  L,aw  of  Wills,  280,  725,  735-6-7,  741; 
Greer  v.  Greer,  9   Gratt.  330. 

Without  entering  into  a  discussion  of  the 
evidence  bearing  upon  this  branch  of  the 
case,  which  would  be  both  unprofitable  and 
unnecessary,  I  repeat  the  testimony  fails 
utterly  to  disclose  any  such  coercion  or  im- 
portunity on  the  part  of  the  appellees 
25  as  was  calulated  to  constrain  *Mrs. 
Simmerman  to  do  what  she  was  too 
weak  to  resist  or  unable  to  refuse.  There 
is  no  doubt  that  Mrs.  Simmerman  often 
permitted  her  affections  to  control  her  judg- 
ment in  the  bestowment  of  gifts  upon 
others,  and  that  she  was  for  many  years  be- 
fore and  after  the  war  surrounded  by  a 
crowd  of  worthless  and  improvident  people, 
who  profited  greatly  by  her  kindness  and 
ill-judged  liberality. 

But  the  appellees  were  not  the  only  per- 
sons in  her  employ.  There  were  others  liv- 
ing u^on  her  land,  both  white  and  black; 
all,  no  doubt,  partaking  of  her  bounty  more 
or  less.  One  of  the  appellants'  witnesses 
states  "that  most  every  lady  in  the  neigh- 
borhood went  there  to  see  her."  These  peo- 
ple, of  course,  partook  of  her  hospitality  and 
helped  to  consume  her  substance.  The  ap- 
pellants knew  all  this.  They  lived  very  close 
to  Mrs.  Simmerman,  and  yet  they  very  rare- 
ly went  to  see  her.  They  left  her  to  the 
tender  mercies  of  those  around  her.  Why 
did  they  not  interfere  to  relieve  her  from  the 
unjust  and  improper  influences  to  which  she 
was  exposed?  If,  as  is  now  alleged,  she  was 
non  compos  mentis,  why  is  it  that  apph'ca- 
tion  was  not  made  for  the  appointment  of 
a  committee?  We  know  that  such  a  com- 
mittee was  appointed  within  a  few  months 
of  her  death;  why  was  it  so  long  delayed? 
Every  consideration  of  propriety  and  self- 
interest,  to  say  nothing  of  duty,  would  have 
suggested  some  action  of  the  kind  years  be- 
fore it  was  taken,  if  the  appellants'  present 
pretension  be  correct.  The  conclusion  is  ir- 
resistible, that  they  fully  recognized  the  fact 
that  Mrs.  Simmerman  was  legally  compos 
mentis,  with  sufficient  understanding  to 
manage  her  affairs;  and  her  disposition  of 
her  property,  however  improvident  or  waste- 
ful, could  not  be  successfully  impeached. 

Under  circumstances  of  so  long  delay  on 
the  part  of  those  who  ought  to  have 
86  been  vigilant,  it  would  require  *a  very 
strong  case  of  incapacity  or  undue 
influence  to  justify  the  interposition  of  the 
court.  No  such  case  has  been  proved.  If 
it  was  proved,  the  evidence,  I  think,  fails  to 
establish  any  such  appropriation  or  use  of 
Mrs.  Simmerman's  property  by  the  appellees 
as  could  properly  be  the  subject  of  an  ac- 
count in  this  case.  It  is,  however,  unneces- 
sary to  dwell  upon  this  point,  as  upon  the 
former  ground  the  appellants  are  not  en- 
titled to  any  set-off  against  the  legacies. 
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*  For  the  reasons  stated,  I  am  of  the  opin- 
ion the  decree  of  the  circuit  court  should 
be  affirmed. 

Decree  affirmed. 


27 


*Smively  v.  Pickle  ft  als. 

September  Term,  1877,  SUunton. 
Absent,  Anderson,  J. 
In  February,  1841,  S  conveyed  to  a  trustee  a  tract 
of  land,  in  trust  to  secure  a  debt  of  $1,422  he  owed 
to  D,  with  power  of  sale  after  four  years.  In  Oc- 
tober, 1842,  S  was  taken  on  two  ca.  sas.,  took  the 
insolvent  debtor's  oath,  and  conveyed  to  the  sheriff 
all  his  rifht,  title  and  interest  in  this  land.  In 
January,  1843,  the  sheriff  sold  the  land  out  and  out, 
when  D  bought  it  for  $1,500;  less  than  his  debt. 
In  December,  1843,  S  and  his  wife,  the  sheriff,  and 
the  trustee  united  in  a  conveyance  of  the  land  to  D, 
and  in  May,  1845,  D  and  his  wife  conveyed  the  land 
to  P.  P  died  in  1873;  anu  in  1874  S  filed  his  bill 
against  the  heirs  of  P,  claiming  that  the  deed  to  P 
was  a  mortgage  to  secure  money  which  P  had  ad- 
vanced for  him  to  pay  D's  debt,  and  asking  to  be 
permitted  to  redeem.  It  appeared  that  before  D's 
purchase  he  agreed  with  S  that  if  D  bought  the 
land  for  less  than  his  debt,  S  might  redeem  it  by 
paying  his  debt  in  twelve  months;  and  it  was  clearly 
proved  by  parol  testimony,  that  before  the  year 
was  out  S  applied  to  P,  his  brother-in-law,  to  ad- 
vance the  money  to  pay  the  debt  of  D,  and  it  was 
agreed  that  the  land  should  be  held  by  P  until  he 
was  repaid,  and  he  should  have  possession  of  the 
land,  except  the  house  and  some  lots  around  it,  to 
keep  down  the  interest  of  the  debt.  This  agree- 
ment was  carried  out.  P  recognixed  the  rights  of 
S  under  this  agreement  untJi  1859,  and  did  not 
dispute  them  until  1869,  when  he  denied  the  right 
of  S  to  redeem;  but  several  times  afterwards  he 
admitted  S's  right  in  conversations  with  third  per- 
sons, and  he  offered  to  compromise  with  S,  but 
never  could  be  induced  to  carry  his  agreement  into 
effect — Held: 

1.   Sale    by    SherllT— Validity.— The    sale    by 
the  sheriff  of  the  land  out  and  out  was  a  nullity, 
and     D    acquired    no    right    to    it    by    his    pur- 
chase. 
[g  2.      Deeds — ^Moriflraare — ^Parol       Bvl- 

denoe. — Though  the  deed  to  P  was  ab- 
solute on  its  face,  it  was  competent  to  prove  by 
parol  evidence,  that  it  was  intended  to  be  a 
mortgage  or  security  for'  a  debt;  and  in  this  case 
the   proof   is   full  and  satisfactory. 

3.  Same — Same — Same. — Whether  a  deed  ab- 
solute on  its  face  is  a  mortgage  or  conditional 
sale,  is  only  to  be  determined  in  each  case  by 
its  own  circumstances;  but  in  doubtful  cases  the 
courts  incline  to  construe  the  transaction  to  be 
a   mortgage   rather  than   a   conditional   sale. 

4.  MortaraflTC — ^Debta. — It  is  essential  to  a 
mortgage  that  there  should  be  a  debt  to  be  se- 
cured. And  the  agreement  in  this  case  that  P 
should  advance  for  S  to  D  the  amount  of  his 
debt  and  interest,  and  the  actual  payment  of  the 
same  by  P  under  the  agreement,  created  a  debt, 
and  made  S  the  debtor  of  P  for  the  amount  so 
advanced. 

6.  Mortffaffe — Conditional  Sale.*— For  the 
circumstances    which    will    be    looked    to,    to    de- 
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termine   whether  a  mortgage  or  conditiotial  sale 
is    intended,    see    the   opinion    of    Bukks,    J. 

6.  Mortarnve — ^LApse  of  Time — ^Pre«nmp- 
tlon.t — ^The  presumption  from  lapse  of  time 
that  will  bar  the  ri^t  to  enforce  a  mortgage, 
when  the  mortgagor  is- in  possession,  or  will  bar 
the  right  to  redeem  where  the  mortgagee  is  in 
possession,  is  a  mere  presumption,  which  may  be 
repelled  by  any  circumstances  sufficient  to  satisfy 
the  mind,  that  in  the  particular  case  it  is  ill- 
founded;  and  in  this  case  the  circumstances 
repel  the  presumption. 

7.  Acconntinar. — An  account  should  be  settled; 
S  to  be  charged  with  the  amount  paid  for  him 
by  P  to  D,  and  P  charged  with  rents  and  any 
timber  cut  by  him,  to  be  credited  at  the  end  of 
each  year,  first  upon  the  interest,  and  if  more 
than   that,   then   upon   the  principal  of   the  debt. 

8.  Cbancery  Practice— Nece«»ary  Par- 
ties.— ^The  administrator  of  P  is  a  necessary 
party  in  the  suit,  and  plaintiff  must  make  him 
a  defendant  before  any  further  proceedings  in 
the   court   below. 

This  case  was  argued  at  Wytheville  and 
decided  at  Staunton.  It  was  a  bill  filed  by 
John  Snavely  against  the  heirs-at-law  of 
Philip  Pickle,  deceased,  in  the  circuit  court 
of  Smythe  county,  to  be  permitted  to 
88  redeem  what  ♦he  claimed  to  be  a  mort- 
gage upon  a  tract  of  land  in  said  coun- 
ty. The  facts  are  stated  in  the  opinion  of 
Judge  Burks. 

The  cause  came  on  to  be  heard  upon  the 
30th  of  April,  1875,  when  the  court  dis- 
missed the  bill.  And  thereupon  John  Suave- 
ly applied  to  a  judge  of  this  court  for  an 
appeal;  which  was  allowed. 

J.  A.  Richardson  and  J.  H.  Gilmore,  for 
the  appellant. 

C.  B.  Thomas  and  J.  A.  Campbell,  for  the 
appellees. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the 
circuit  court  of  Smythe  county,  dismissing 
the  bill  of  the  appellant,  filed  against  the 
heirs  of  Philip  Pickle,  deceased,  to  redeem 


•Conditional  Conveyances — Parol  Bvi- 
denee.— In  Edwards  v.  Wall,  79  Va.  322,  the  court 
says:    "It  is  well  settled,  that  a  conveyance  of  land, 
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absolute  on  its  face,  may  be  shown  in  equity  by  ex- 
trinsic and  parol  evidence,  to  be,  in  reality,  a  mort- 
gage as  between  the  original  parties  and  those  de- 
riving title  under  the  grantee,  who  are  not  bona  fide 
purchasers  for  value  and  without  notice.  But  the 
presumption  of  course  always  is  that  the  deed  is 
what  on  its  face  it  purports  to  be,  and  to  repel  this 
presumption  the  evidence  must  be  clear,  unequivocal 
and  convincing,"  citing  the  principal  case  and 
Phelps  V.  Scely,  22  Gratt  573,  3  Pom.  Eq.  175,  sec. 
1196.  See  also,  Miller  v.  Blose,  30  Gratt.  744,  and 
note;  Jennings  v.  Shacklett,  30  Gratt.  765;  Warwick 
V.  Warwick,  31  Gratt.  70,  and  note,  citing  the  prin- 
cipal case.  See  2  Min.  Inst.  (2d  Ed.)  336,  337  \ 
Barton's  Ch.  Pr.  (2d  Ed.)  995;  Bright  v.  Knight, 
35  W.  Va.  40,   13  S.   E.  63.   y 

tDebt — Lapse  of  Tilife — Preanmption  of 
Payment. — The  rule  laid  down  in  the  principal  case, 
in  regard  to  the  presumption  of  payment  where  a  debt 
has  been  allowed  to  lay  dormant  for  20  years,  is  sus- 
tained in  Tunstall  v.  Withers,  86  Va.  892;  Jameson  v. 
Rixey,  94  Va.  346,  citing  the  principal  case  and  Booker 
V.  Booker,  29  Gratt.  605;  Updike  v.  Lane,  78  Va.  132. 
See  also,  Bowie  v.  Poor  School  Society,  75  Va.  306;  2 
Min.  Inst.  (2d  Ed.)  357;    Barton's  Ch.  Pr.  (2d  Ed.)  122. 
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■   a  tract  of  land  from  an  alleged  mortgage  to 
said  decedent. 

The  appellant  being  indebted  to  one 
Jospeh  W.  Davis  in  the  sum  of  $1,422.65,  by 
deed  bearing  date  the  20th  of  February, 
1841,  in  which  his  wife  united,  conveyed 
this  land  (his  own)  to  a  trustee  to  secure 
the  payment  of  this  debt,  with  accruing  in- 
terest, investing  the  trustee  with  power  of 
sale  for  default  of  payment  after  four  years 
from  the  date  of  the  deed. 

On  the  18th  day  of  October,  1842,  the 
appellant  was  taken  into  custody  by  the 
sheriff  of  "Smythe  county  on  two  writs  of 
ca.  sa.,  for  debts  amounting  together  to  a 
sum  not  exceeding  $331.00;  and  was  dis- 
charged from  custody  on  the  same  day  upon 
taking  the  insolvent  debtor's  oath  and  sur- 
rendering in  his  schedule  of  property,  and 
by  deed  conveying  to  the  sheriff  "all  his 
right,  title,  interest,  and   claim  in  and  to" 

the  tract  of  land  aforesaid. 
80  *On  the  17th   day  of  January.  1843, 

the  sheriff  sold  the  land  by  public  auc- 
tion, and  the  said  Joseph  W.  Davis  (the  ben- 
eficiary in  the  trust  deed  aforesaid),  be- 
came the  purchaser,  at  the  price  of  $1,500. 
On  the  25th  day  of  December,  1843,  the 
appellant  and  his  wife,  the  sheriff  of  Smythe 
county  and  the  trustee  in  the  said  deed  of 
trust,  united  in  a  deed  of  that  date,  by  which 
they  conveyed  the  land  to  the  said  Davis; 
and  afterwards,  on  the  24th  day  of  May, 
1845.  the  said  Davis  and  his  wife,  by  deed 
of  that  date,  conveyed  the  said  land  to  the 
said  Philip  Pickle. 

Philip  Pickle  died  in  the  year  1873,  and 
the  appellant  filed  his  bill  in  Augrust,  1874, 
alleging  that,  although  the  deed  to  Pickle 
was  absolute  in  its  terms,  it  was  in  fact  and 
in  effect  only  a  security  for  the  payment  of 
the  debt  aforesaid  and  interest,  which  had 
•  been  advanced  by  Pickle  to  Davis,  for  the 
appellant  and  at  his  request,  upon  an  agree- 
ment that  the  land  should  be  conveyed  to 
Pickle  and  held  by  him  as  a  security  for 
the  amount  thus  advanced. 

The  general  rule,  that  parol  evidence  is 
inadmissible  to  contradict  or  substantially 
vary  the  legal  import  of  a  written  instru- 
ment, in  its  application  to  particular  cases, 
is  subject  to  many  qualifications  or  excep- 
tions, real  or  apparent,  now  as  well  estab- 
lished as  the  rule  itself.  Some  of  the  nriore 
prominent  of  these  are  stated  and  explained 
by  Judge  Allen  in  a  well  considered  opinion 
delivered  in  the  case  of  Towner  v.  Lucas' 
ex' or,  13  Gratt.  705;  and  amongst  the  rest, 
he  mentions  the  exception,  if  exception  it 
be,  that  parties  to  a  deed  may,  by  oral  evi- 
dence, prove  that  a  deed,  absolute  on  its 
face,  was  intended  to  be  a  mortgage  or  se- 
curity for  a  debt.  Whether  this  be  a  real 
exception,  or  merly  apparent  and  recon- 
ciliable  with  the  general  rule,  as  the  judge 
seems  to  think  it  is,  on  whatever  ground  it 

rests,  it  is  certainly  well  established. 
31  *It    is    recognized    by    the    English 

courts,  fully  by  the  supreme  court  of 
the  United  States,  in  some  form  or  other  by 
the  courts  of  most  of  the  states  of  the 
Union,  and  by  none  more  fully  than  by  this 
court  Conway's  ex'ors  v,  Alexander,  7  Cranch 


R.  218 ;  Spriggs  v.  The  Bank  of  Mount  Pleas- 
ant, 14  Peters  R.  201;  Russell  v.  Southard, 
12  Ho>v.  U.  S.  R.  139;  Babcock  v,  Wyman, 
19  How.  U.  S.  R.  289;  Morgan's  Assignees 
V.  Shinn,  15  Wall.  U.  S.  R.  105;  Ross  v.  Nor- 
vell,  1  Wash.  14;  Robertson  v.  Campbell  & 
Wheeler,  2  Call  421;  King  v.  Newman,  2 
Munf.  40;  Bank  of  U.  States  v.  Carrington 
&  others,  7  Leigh  566;  Phelps  v,  Seely.  22 
Gratt.  573;  Thornbraugh  v.  Baker,  2  White 
&  Tud.  Led.  Cas.  in  Eq.  (ed.  1852),  part  2, 
433,  434;  ed.  1877,  pp.  40,  41,  part  1,  533  and 
cases  there  cited. 

While,  however,  it  is  well  settled,  that 
oral  evidence  is  admissible  for  the  purpose 
stated,  it  is  equally  well  settled,  that  to 
avail,  it  must  be  clear  and  the  proof  cogent. 
Upon  a  careful  examination  of  the  record 
in  this  case  I  am  satisfied  that  the  appellant, 
notwithstanding  the  difficulties  he  has  had 
to  encounter,  has  furnished  the  proof  ncc- 
essar]^  under  the  rules  of  law  to  entitle  him 
to  the  relief  he  seeks. 

When  he  was  taken  into  custody  by  the 
sheriff  under  the  ca.  sas.,  he  surrendered 
and  conveyed  to  the  sheriiff  all  his  interest 
in  the  land  which  had  been  previously  con- 
veyed in  trust  to  secure  the  debt  to  Davis. 
That  interest  was  merely  his  equity  of  re- 
demption. It  was  all  that  the  sheriff  took 
under  the  deed  to  him  and  all  that  he  coold 
sell.  And  yet  it  seems  that  instead  of  selling 
the  equity  of  redemption  only,  he  undertook 
to  sell,  and  did  pretend  to  sell  the  land  in 
fee,  free  of  the  encumbrance  of  the  trust 
deed.  This  is  apparent  from  the  return  he 
made  on  the  ca.  sas.  and  from  other  evi- 
dence in  the  cause.  The  land  was 
82  bought  by  Davis,  as  *before  stated, 
at  the  price  of  $1,500.  The  returfl 
states  that  "the  property  was  sold,  but  did 
not  bring  the  amount  of  a  deed  of  trust 
upon  it,  executed  before  the  execution  was 
issued."  The  same  return  was  made  on  each 
execution.  The  idea  of  the  sheriff  seems  to 
have  been  that  it  was  his  duty  to  exercise 
the  powers  of  a  chancellor,  to  sell  the  land 
out  and  out,  free  of  the  encumbrance  of  a 
deed  of  trust,  and  apply  the  proceeds,  hrst 
to  the  encumbrance  and  then  to  the  exe- 
cutions in  his  hands;  and  as  the  land  did  not 
bring  enough  to  satisfy  the  deed  of  trust, 
there  was  nothing  for  the  execution  cred- 
itors. The  sale  was  a  nullity.  The  sheriff 
had  no  power  to  make  it,  and  Davis  took  no 
title  under  it. 

The  appellant,  and  Davis  also,  seem  to 
have  been  under  the  same  delusion  as  to  the 
sheriffs  powers  and  duties  in  the  premises, 
and  both  seem  to  have  been  of  the  opiu-on 
that  Davis,  under  the  sale,  had  become  the 
owner  of  the  land,  and  that  the  $1,5C0 
which  he  had  agreed  to  pay  for  the  land, 
was  to  be  credited  on  his  debt;  thus  leaving 
still  a  balance  thereupon  due  him.  Previous- 
ly to  the  sale,  Davis  had  given  to  the  appel- 
lant a  writing  to  the  effect  that  if  he  became 
the  purchaser  of  the  land  at  the  sheriffs 
sale  at  a  price  less  than  the  amount  of  his 
debt,  the  appellant  should  have  the  right 
within  twelve  months  to  redeem  the  same 
by  paying  to  Davis  the  amount  of  his  debt 
and  interest.    This  writing,  although  with- 
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out  consideration,  seems  to  have  been  re- 
garded and  treated  by  the  parties  as  bind- 
ing, giving  a  right  on  the  one  side  and  im- 
posing an  obligation  on  the  other. 

Under  these  circumstances  and  this  con- 
dition of  the  title,  the  appellant,  anticipating 
that  he  would  not  be  able  to  pay  to  Davis 
the  amount  of  his  debt  and  interest  within 
the  twelve  months,  applied  to  Philip  Pickle, 

who  was  his  brother-in-law,  to  aid  him, 
88      and  Pickle  consented  *to  do  so;  and 

it  was  thereupon  agreed  between  them 
that  Pickle  should  advance  for  the  appellant 
to  Davis  the  amount  of  his  debt  and  inter- 
est, and  take  the  land  and  hold  it  until  he 
was  repaid  by  the  appellant;  that  the  appel- 
lant should  retain  possession  of  the  house 
on  the  land  and  some  lots  around  it,  and  sur- 
render possession  of  the  residue  of  the  land 
to  Pickle,  to  be  used  by  him  to  keep  down 
the  interest  on  the  money  advanced,  with 
permission  to  appellant  to  cultivate  so  much 
of  said  residue  thus  surrendered  as  he  might 
desire,  paying  rent  therefor.  This  parol 
agreement  is  clearly  proved,  I  think,  by  the 
deposition  of  James  F.  Pendleton,  who  is 
corroborated  by  Joseph  W.  Davis.  Pecul- 
iar weight  is  to  be  given  to  the  testimony 
of  Pendleton.  He  was,  and  had  been  for 
many  years,  clerk  of  the  county  court  of 
Sm3rthe,  was  a  lawyer  by  profession,  and, 
as  he  states,  the  general  adviser  of  the 
people  of  the  county  in  their  law  matters. 
He  drew  the  deed  to  Davis  and  was  pres- 
ent by  appointment  with  Pickle  when  the 
acknowledgments  of  the  deed  were  taken 
by  the  justices.  This  witness  also  states 
that  there  was  some  difficulty  in  getting  the 
wife  of  the  appellant  to  unite  in  the  deed, 
and  she  refused  to  execute  it  until  assured 
by  Pickle,  through  Pendleton,  that  the  only 
object  was  to  secure  the  land  to  the  ap- 
pellant and  his  wife.  Under  this  agreement 
It  was  that  the  deed  was  made  to  Davis, 
and  afterwards  by  him  to  Pickle;  and  under 
the  same  agreement  the  appellant  retained 
and  still  holds  possession  of  the  house  and 
surrounding  lots,  free  of  rent,  and  Pickle 
entered  into  possession  of  the  residue  of  the 
land,  held  it  until  his  death,  taking  the 
rents  thereof,  and  his  heirs  so  hold  it  now. 

The  rights  of  the  appellant,  whatever  they 
may  be,  under  this  agreement,  were  ex- 
pressly   recognized    by    Pickle     until     the 

year  1859.  as  shown  by  the  deposition 
84      *of  Pendleton,  and  were  in  fact  never 

disputed  by  him  until  the  year  1869. 
When  applied  to  then  by  the  appellant  of- 
fering to  redeem,  the  right  to  redeem  was 
denied;  but  from  time  to  time  afterwards 
he  admitted  the  right  to  sundry  witnesses, 
and  actually  agreed  to  compromise  and  ad- 
just with  the  appellant,  but  could  never  be 
induced  to  carry  his  agreement  into  effect. 
By  the  original  agreement,  thus  fully 
proved,  it  is  very  clear  that  it  was  never  in- 
tended that  Pickle  should  be  the  absolute 
owner  of  the  land.  At  most,  the  parties 
only  contemplated  either  a  mortgage  or 
conditional  sale.  One  or  the  other  was 
designed;  but  which,  is  the  question  to  be 
determined. 
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There  is  a  well  defined  distinction  be- 
tween a  mortgage  and  a  conditional  or  de- 
feasible sale,  but  it  is  often  very  difficult  to 
determine  whether  a  particular  transaction 
amounts  to  the  one  or  the  other;  and,  after 
all,  each  case  must  be  decided  upon  its  own 
circumstances,  and  in  doubtful  cases  the 
courts  incline  to  construe  the  transaction  to 
be  a  mortgage  rather  than  a  conditional  sale. 
Russell  V.  Southard,  12  How.  U.  S.  R.  139; 
Earp  V.  Boothe,  24  Gratt.  368,  374,  et  seq. 
Both  are  conditional,  and  in  both  alike  the 
performance  of  the  condition  according  to 
the  terms  stipulated  defeats  the  estate,  and 
the  non-performance  renders  it  absolutely 
at  law,  and  in  case  of  a  conditional  sale,  in 
equity  also.  While,  however,  the  non-per- 
formance of  the  condition  in  a  mortgage,  at 
law  vests  the  estate  in  the  mortgaged  sub- 
ject absolutely  in  the  mortgagee,  equity, 
looking  at  the  substance  rather  than  the 
form  of  things,  and  regarding  a  mortgage 
as  a  mere  security,  acting  upon  the  principle 
of  granting  relief  against  forfeitures  where- 
ever  compensation  can  be  made,  gives  to  the 
mortgagor  the  right  to  be  exercised  in  a 
reasonable  time,  notwithstanding  the  breach 
of  the  condition,  to  redeem  his  property  by 
paying     to     the     mortgagee     the     amount 

of  his  debt  and  interest,  and  have 
85      his  property  reconveyed  to  *him.   This 

right  is  called  the  equity  of  redemp- 
tion, and  is  an  inseparable  equitable  inci- 
dent of  every  mortgage.  It  is  wholly  a  crea- 
ture of  equity,  and  cannot  be  defeated,  re- 
strained, evaded,  or  in  any  way  impaired  by 
agreement  of  parties  as  long  as  the  mort- 
gage continues  a  security.  An  irredeemable 
mortage  is  a  legal  solecism.  Hence  the  ex- 
pression, "once  a  mortgage,  always  a  mort- 
gage." What  is  meant  by  this  is,  that  when- 
ever and  as  soon  as  a  mortgage  is  created 
by  the  act  of  parties,  equity  at  once  annexes 
inseparably  a  right  of  redemption,  inde- 
pendent of  and  paramount  to  the  will  of  the 
parties.  It  is  not  meant,  however,  that  after 
a  mortgage  has  been  once  created,  the  mort- 
gagee may  not  become  the  purchaser  from  the 
mortgagor  of  his  equity  of  redemption.  He 
may  become  such  purchaser,  thus  combin- 
ing the  legal  and  equitably  estates,  and  his 
purchase  will  be  valid,  if,  under  the  jealous 
scrutiny  of  a  court  of  equity,  it  is  shown  to 
be  for  an  adequate  consideration,  that  no 
undue  advantage  has  been  taken  of  the 
necessities  of  the  mortgagor,  and  that  it  is 
in  all  respects  fair. 

It  is  essential  to  a  mortgage,  that  there 
should  be  a  debt  to  be  secured.  It  may  be 
antecedent  to,  or  created  contemporaneous- 
ly with  the  mortgage.  If  the  relation  of 
debtor  and  creditor  exist,  or  is  established 
between  the  mortgagor  and  mortgagee,  so 
that  the  latter  may  have  his  action  at  law 
against  the  former  for  the  amount  owing,  it 
does  not  matter  whether  the  indebtedness  is 
evidenced  by  a  written  obligation  or  not 
The  absence  of  a  written  obligation  is  some- 
times adverted  to  as  tending  to  show  that  a 
conditional  or  defeasible  sale,  and  not  a 
mortgage,  was  intended.  This  circumstance 
is    certainly   entitled    to   s^^/-?Wg^ts>  b"* 
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alone  has  no  great  significance.  The  agree- 
ment that  Pickle  should  advance  for  the  ap- 
pellant to  Davis  the  amount  of  his  debt 
and  interest,  and  the  actual  payment  of  the 
same  by  Pickle  under  the  agreement, 
86  ^created  a  debt,  and  made  the  appel- 
lant Pickle's  debtor  for  the  amount  so 
advanced.  There  was  no  necessity  that  Pickle 
should  take  a  written  obligation  for  the  re- 
payment of  this  sum,  for  the  amount  was 
fixed  and  clearly  ascertained  by  the  trust 
deed  to  Davis.  The  principal  sum  was  therein 
accurately  specified,  and  by  computing  and 
adding  interest  till  payment,  whenever  made, 
the  indebtedness  of  the  appellant  would  be  as- 
certained with  convenience  and  certainty, 
and  id  certum  est,  quod  certum  reddi  potest 
The  negotiations  between  the  parties  have 
always  been  much  looked  to  and  regarded 
as  important  in  determining  whether  they 
contemplated  a  mortgage  or  sale.  Earp  v, 
Boothe,  supra.  In  the  case  at  bar,  there 
never  was  any  treaty  for  sale  to  Pickle, 
either  absolute  or  conditional.  The  nego- 
tiation was  for  an  advance  by  Pickle  for  the 
appellant  of  the  Davis  debt  and  interest, 
and  a  transfer  of  title  through  Davis  as  a 
conduit  to  Pickle  as  a  security  for  repay- 
ment of  the  sum  advanced,  and  for  enlarged 
indulgence  to  the  appellant  to  enable  him  to 
make  payment.  If  a  conditional  sale  had 
been  contemplated,  it  would  seem  natural 
and  reasonable  that  some  time  should  have 
been  suggested  and  fixed  within  which  the 
re-purchase  should  be  completed,  or  the  ap- 
pellant lose  his  right.  The  fact  that  no  time 
for  repayment  was  fixed,  tends  to  show,  in 
my  judgment,  that  an  advance  of  money  and 
security  for  it  were  intended,  not  a  sale. 
The  land  as  security  was  ample,  the  pay- 
ment of  annual  interest  in  form  of  rents 
was  provided  for,  and  if  at  any  time  Pickle 
desired  payment  of  the  principal  sum  and 
the  appellant  were  unable  to  make  it,  he 
had  his  plain  remedy  by  bill  to  foreclose. 

There  is  another  circumstance  in  this  case 
which  has  always  been  regarded  as  very 
potent  to  show  that  a  mortgage  was  in- 
tended and  not  a  sale;  and  that  is,  the 
37  *great  disproportion  between  the  value 
of  the  land  and  the  amount  of  money 
advanced.  Russell  v.  Southard,  supra;  2 
Minor's  Institutes,  306,  and  cases  there  cited. 
The  amount  of  the  principal  and  interest  of 
the  Davis  debt  advanced  by  Pickle  was 
about  $1,700.  This  was  paid  mostly  in  bonds 
on  third  parties,  and  a  proportionately  small 
part  in  money.  The  deed  to  Pickle  recites 
the  consideration  as  $2,300,  and  there  is 
some  evidence  of  declarations  of  Pickle, 
not  admissible,  however,  that  the  bonds 
taken  at  a  discount  and  money  paid,  to- 
gether amounted  to  $2,300;  but  Davis  says 
that  the  true  consideration  is  not  expressed 
in  the  deed,  and  that  he  only  received  the 
amount  aforesaid  of  his  debt  and  interest. 
The  land  is  proved  to  have  been  worth  at 
that  time  $3,000;  so  that  Pickle  paid  only  a 
little  over  one-half  its  value .  It  is  not  rea- 
sonable to  suppose  that  he  would  have  been 
permitted  to  purchase  at  so  inadequate  a 
price,  and  Davis  says  that  Pickle  would  not 


have  been  allowed  to  buy  the  land  at  that 
price,  and  that  he  was  only  .permitted  to 
take  it  for  the  sum  advanced  because  it  was 
understood  that  the  appellant  was  to  repay 
and  redeem. 

The  further  fact,  already  noticed,  that  by- 
express  agreement  Pickle  was  to  go  into 
possession  of  the  greater  part  of  the  land 
(the  residue  to  remain  in  the  possession  and 
use  of  the  appellant,)  and  receive  and  apply 
the  annual  rents  to  the  extinction  of  the  an- 
nual interest  on  the  money  advanced,  shows 
very  strongly,  if  not  conclusively,  that  he 
was  not  to  be  a  purchaser,  but  a  mere  en- 
cumbrancer. This  provision  of  the  contract 
between  the  parties  for  the  certain  and  reg- 
ular payment  out  of  the  rents  of  the  in- 
terest as  it  annually  accrued  on  the  money 
advanced,  plainly  implies  a  debt  on  which 
the  interest  is  to  be  paid,  and  as  plainly, 
that  the  land  and  the  rents  and  profits  issu- 
ing from  it  were  to  be  held  as  security 
88  for  the  payment  of  *such  debt  and  in- 
terest. It  would  seem  to  be  wholly  in- 
consistent with  the  fact  of  a  ijurchasc. 

But  the  great  lapse  of  time  is  relied  upon 
by  the  appellees  in  their  answer  to  the  ap- 
pellant's bill,  and  insisted  upon  by  their 
counsel  in  argument  here,  as  a  bar  to  the 
appellant's  equity,  even  if  the  deed  in  ques- 
tion be  a  mortgage.  The  mortgagee  and  his 
heirs,  who  claim  under  him,  have  been  in 
possession  of  the  greater  portion  of  the 
mortgaged  premises  from  the  year  1945 
until  this  time,  and  unless  the  presumption 
in  their  favor  arising  from  this  long  con- 
tinued possession  is  satisfactorily  rebutted, 
it  must  prevail  against  the  appellant's  claim. 
The  true  doctrine  upon  this  subject  in  Vir- 
ginia has  been  laid  down  correctly,  I  think, 
by  the  accurate  author  of  the  Institutes  of 
the  Common  and  Statute  Law.  I  cannot  do 
better  than  to  quote  from  this  excellent 
treatise.  After  stating  that  the  mortgagor, 
in  equity,  has  the  right  to  redeem  within 
a  reasonable  time,  the  author  continues: 
"The  time  which  shall  be  deemed  reason- 
able is  not  definitely  fixed.  As  long  as  the 
mortgagor  continues  in  possession  no  limit 
is  imposed,  and  if  that  possession  contim:c 
adversely  a  sufficient  length  of  time,  it 
amounts  to  an  extinction  of  the  lien.  The 
right  to  redeem  is  liable  to  be  limited  or 
barred  by  the  lapse  of  time  only  when  the 
mortgagee  has  been  in  the  uninterrupted 
enjoyment  of  the  premises  for  a  consider- 
able period.  That  period  has  long  been 
fixed  at  twenty  years,  by  analogy  to  the  bar 
of  the  right  of  entry  by  the  statute  of  limi- 
tations (21  Jac.  I.  C.  16),  according  to  the 
English  cases,  but  according  to  the  view 
adopted  in  Virginia,  in  consequence  of  the 
lapse  of  that  time  warranting  the  presumption 
of  an  abandonment  of  the  equity,  as  of  aU  other 
equities,  and  as  in  like  manner  it  warrants 
even  in  a  court  of  law  a  presumption  of 
satisfaction  of  a  debt,  l  Lom.  Dig.  454, 
et  seq.;  1  Tuck.  Com.  110,  B.  II;  2  BL 
39  Com.  159,  n.  (8);  Howard  ♦v.  Harris, 
2  Wh.  &  Tud.  L.  Cas.  (Pt.  II)  425,  ct 
seq.,  edi.  1877.  p.  1042:  Hovenden  v.  L'd 
Annesley,  2  Sch.  &  Leff:^  607-636;  Marquis 
gitized  by  VJiO«. 
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of  Cohlmondely  v,  Clinton,  2  Jac.  &  Walker 
1,  151;  Ross  V,  Norvell,  1  Wash.  14 
**««««««* 
But  whatever  may  be  the  source  and  ground 
of  the  limitation,  it  is  admitted  to  be  a  mere 
presumption,  capable  of  being^  repelled  by 
circumstances  sufficient  to  satisfy  the  mind 
that  in  the  particular  case  it  is  ill-founded. 
Thus  not  only  will  it  be  repelled  by  the  ex- 
istence of  any  of  the  impediments  which 
would  repel  the  bar  of  the  statute  (in  Vir- 
ginia, infancy,  insanity,  and  coverture,  V. 
C.  ch.  149,  sec.  15),  but  also  by  any  circum- 
stance of  fraud  or  oppression  on  the  part  of 
the  mortgagee  tendmg  to  clogg  or  embar- 
rass the  redemption,  and  by  even  a  slight 
act  of  the  mortgagee  or  his  representative, 
acknowledging  the  continued  right  of  the  | 
mortgagor,  such  as  by  keeping  private  ac- 
counts of  the  profits  of  the  estate,  as  if  it 
were  still  redeemable,  especially  if  kept  with 
the  mortgagor,  &c.,  or  by  conveying  sub- 
ject thereto,  or  offering  to  purchase  it,  or 
even  by  a  parol  recognition  in  conversation 
of  the  mortgagor's  right,  provided  it  were 
clear  and  unequivocal.  1  Lomax  Dig.  455, 
et  seq.;  Howard  v.  Harris,  2  Wh.  &  Tud.  L. 
Cas.  (Pt.  II),  425.  et  seq.;  2  Minor's  Insti- 
tutes, 328-329.  To  the  authorities  cited  may 
be  added  Jones*  adm'r  v.  Comer's  ex'ors.  5 
Leigh  350,  et  seq.;  Hughes  v.  Edwards,  9 
W^heat.  R.  489,  497,  498.  iSee  also  2  Wash, 
on  Real  Prop.  558,  et  seq. 

Besides  the  circumstances  mentioned 
above  by  the  learned  author  of  the  Insti- 
tutes as  sufficient  to  repel  the  presumption 
raised  by  lapse  of  time,  there  are  many 
others;  and,  as  stated  by  him,  it  may  be  re- 
pelled by  any  circumstances  "sufficient  to 
satisfy  the  mind  that  in  the  particular  case 
it  is  ill-founded."  The  circumstances  are 
abundant  in  this  case  to  repel  the  pre 


the  Leading  Cases,  supra,  it  is  said  in  1 
Lom.  Dig.  351,  citing  1  Cov.  Pow.  Mortg. 
388,  No.  1;  3  Ves.  22,  that  "it  does  not  ap- 
pear to  be  settled,  that  because  a  mortgage 
is  redeemable  as  to  part  of  the  premises, 
that,  therefore,  in  no  case,  shall  the  equity 
of  redemption  be  barred  as  to  another  part." 
The  English  authorities  referred  to  are  not 
at  hand,  and,  therefore,  cannot  be  exam- 
ined. It  is  immaterial,  however,  what  they 
decide,  as,  independent  of  the  effect,  if  any, 
of  possession  of  part  of  the  premises  by  the 
mortgagor,  the  other  circumstances  before 
mentioned  are  sufficient  to  rebut  the 
41  presumption  arising  ♦from  lapse  of 
time  in  this  case,  and  it  is  unneces- 
sary to  pursue  our  inquiries  further  on  this 
subject. 

If  the  bill  in  this  case  had  been  filed  to 
establish  a  conditional  sale  under  the  deed 
absolute  on  its  face,  it  would  have  been  a 
question  whether  parol  evidence  would  have 
been  admissible  to  prove  such  a  sale.  But 
as  this  question  docs  not,  in  my  opinion, 
arise  in  the  case  as  stated  in  the  pleadings, 
or  as  made  by  the  proofs,  it  is  unnecessary 
to  decide  it.  See  what  is  said  by  the  Amer- 
ican annotators  on  Howard  v.  Harris,  Wh. 
Tud.  Lead.  CI.  (ed'n  1852),  top  pp.  436,  437, 
et  seq.,  and  cases  there  cited. 

I  am  of  opinion  that  the  deed  under  which 
the  appellees  claim,  although  absolute  in 
its  terms,  was  intended  by  the  parties  to 
be,  and  is,  in  fact  and  effect,  a  mortgage; 
and  that,  under  the  particular  circumstances 
of  this  case,  notwithstanding  the  great  lapse 
of  time  which,  ordinarily,  would  be  sufficient 
to  bar  the  right  of  redemption,  the  appel- 
lant is  entitled  to  redeem  in  the  usual  man- 
ner and  upon  the  usual  terms;  and  conse- 
quently that  the  decree  of  the  circuit  court 
of  Smythe  county  is  erfoneous  and  should 
be  reversed  and  annulled,  and  the  cause  re- 


40      sumption.    The  ♦right  of  the   appellant    ^^^^^^  ^^^  ^^^^^^^  proceedings  to  be  had 
to  redeem  was   repeatedly  recognized  I  ^^^^^^^  ^^  ^^^^  ^^^^^^   j^  conformity  with 

this  opinion  and  the  principles  herein  de- 
clared. 


by  Pickle  in  conversations  with  the  witness 
Pendleton  between  the  years  1845  and  1859; 
by  deliberate  admissions  afterwards  made 
to  others,  and  by  strong  implication  from  con- 
cessions in  efforts  at  adjustment.  There  is 
one  circumstance,  which  of  itself,  might  per- 
haps be  sufficient,  under  the  authorities,  to 
repel  the  presumption.  The  learned  Eng- 
lish annotators  of  the  Leading  Cases  in  Eq- 
uity, after  enumerating  the  circumstances 
mentioned  in  Minor's  Institutes,  ubi  supra, 
add:  "The  case  would  also  be  taken  out  of 
the  statute  by  the  mortgagor  or  his  heir 
remaining  in  possession  of  part  of  the  mort- 
gaged estate.  (Citing)  Rakestraw  v.  Brew- 
er, Sel.  ch.  ca.  55;  2  P.  Wms.  R.  511;  Mos. 
R.  189;  Burke  v.  Lynch,  2  Ball  &  Beat. 
426-527.  Other  instances  might  be  men- 
tioned,  &c." 

The  undisputed  fact  in  this  case  is,  that 
the  appellant  has  always  been  and  is  now  in 
the  actual  ind  exclusive  possession  of  the 
house  and  several  lots  of  the  mortgaged 
premises,  holding  possession  under  the  orig- 
inal contract  with  Pickle,  and  not  account- 
ing nor  bound  to  account  for  rents. 

Notwithstanding  the  authorities  cited  in 
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If  there  be  any  error  in  the  conclusion 
which  I  have  reached  in  this  difficult  case,  I 
yet  feel  sure  that  substantial  justice  will 
be  meeted  out  to  all  the  parties.  The  ap- 
pellees will  get  back  the  money  their  father 
paid,  with  interest,  and  if  they  lose  anything, 
it  will  only  be  the  profits  of  a  speculation 
on  a  kinsman's  necessities,  of  more  than 
doubtful  propriety. 

I  discover  that  the  personal  representa- 
tive of  Philip  Pickle  is  not  a  party  to  this 
suit.  There  is  a  general  demurrer  to  the  bill, 
but  no  cause  specially  assigned  for 
42  ♦want  of  parties,  and  no  notice  was 
taken  of  the  omission  in  argument 
here.  He  is  not  only  a  proper,  but  a  nec- 
essary party.  In  a  bill  to  redeem  a  mort- 
gage in  fee,  after  the  death  of  the  mort- 
gagee, the  personal  representative  of  the 
mortgagee,  as  well  as  his  heirs  or  devisees, 
are  necessary  parties;  the  latter  because 
they  hold  the  legal  title,  the  former  because 
he  is  entitled  to  receive  the  debt  on  redemp- 
tion decreed,  whether  on  payment  or  by  sale 
of    the    mortgaged    premises.     Story's    Eq. 
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Plead.  §  18.  The  objection  for  want  of  neces-  i  rents  and  profits  of  said  land  since  it  has 

sary   parties   may   be   made   by  answer,   plea,    *^  '^'  ^       '"   '^'  " 

or  demurrer,  or  at  the  hearing  without  its 

being  made   in  either,  or  it  may  be  made 

here  for  the  first  time;  and  whether  made 

or  not,  the  court  sua  sponte  will  notice  the 

omission.    Armentrout*s   ex'ors  v.   Gibbons, 

25  Gratt.  371;  Dabney  v.  Preston's  adm'rs, 

Id.  838. 

The  decree,  however,  entered  here,  set- 
tling the  principles  of  the  case,  will  be  in 
no  way  prejudicial  to  the  interests  of  the 
personal  representatives,  but  otherwise.  So 
that  when  the  cause  is  remanded,  as  it  must 
be,  before  any  of  the  accounts  in  which  he 
is  interested  are  taken,  the  appellant  must 
be  required  to  amend  his  bill  and  make  the 
personal  representative  a  party  defendant, 
unless  by  his  consent  he  be  made  a  party, 
as  he  may  be,  without  formal  amendment 
of  the  bill  for  that  purpose. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  m  this  court 
at  its  place  of  session  at  Wytheville,  havmg 
been  fully  heard,  but  not  determined,  at  the 
said  place  of  session:  This  day  came  here 
the  parties  by  their  counsel,  and  the  court 


been  in  the  possession  of  said  Pickle  and 
those  claiming  under  him,  and  also  with  the 
value  of  any  timber  cut  and  removed,  or  suf- 
fered or  caused  to  be  cut  and  removed, 
44  '^from  said  land  by  said  Pickle  and 
those  claiming  under  him,  the  rents 
to  be  applied  as  a  credit  at  the  end  of  each 
year,  first  to  the  annual  interest  accrued, 
and  if  they  exceed  the  interest,  then  the 
excess  to  be  applied  to  the  principal  sum; 
and  the  balance  ascertained  to  be  owing  by 
the  appellant  on  the  account  so  stated  and 
settled,  he  should,  by  decree  for  the  pur- 
pose, be  allowed  to  pay  to  the  personal 
representative  of  the  said  Philip  Pickle, 
within  a  reasonable  time  to  be  prescribed 
in  the  decree;  and  upon  such  payment  being 
made,  the  heirs  of  the  said  Philip  Pickle 
should  be  required,  at  their  own  proper 
costs,  by  deed  with  covenant  of  special 
warranty,  to  convey  said  tract  of  land  tr 
the  appellant,  or  said  deed  may  be  made  on 
behalf  of  said  heirs  and  at  their  costs  by  a 
sjjccial  commissioner  to  be  appointed  for 
that  purpose;  and  said  heirs  and  those 
claiming  under  them  should  thereupon  be 
required    to    surrender    possession    of   the 


having  maturely  considered  fffnt  transcript  premises  to  the  appellant;  and  if  the  appel 
of  the  record  of  the  decree  aforesaid  and  lant  should  fail  to  make  such  payment  with 
the  arguments  of  counsel,  is  of  opinion,  for    •      -      ■  .... 


reasons  stated  in  writing  and  filed 
43      with   ♦the   record,   that,   although    the 

deed  from  Joseph  W.  Davis  and  wife 
to  Philip  Pickle,  dated  the  24th  day  of  May, 
1845,   conveying   to   the  latter   the   tract   of 


in  the  time  so  prescribed,  the  said  tract  of  land 
should  be  sold  by  order  of  the  court,  upon  a 
reasonable  credit,  and  the  proceeds  of  the  sale, 
when  and  as  collected,  should  be  applied  to  the 
satisfaction  of'  the  balance  so  ascertained  to 
be  owing  as  aforesaid  by  the  appellant;  and 


land  therein  mentioned,   (a  copy  of   which  j  after  said  balance  shall  be  so  discharged,  the 


deed  is  a  part  of  the  record,)  is  absolute 
in  its  terms,  yet  said  deed  was.  by  the  agree- 
ment of  the  appellant,  the  said  Philip  Pickle 
and  Joseph  Davis,  intended  to  be,  and  was 
in  fact  and  legal  effect,  a  mortgage  upon 
said  land  to  secure  the  payment  by  the  ap- 
pellant to  the  said  Philip  Pickle  of  the 
amount  of  the  debt  and  interest  owing  by 
the  appellant  to  the  said  Davis,  and  by  the 
said  Pickle  advanced  and  paid  to  the  said 
Davis  for  the  appellant  at  his  request. 

The  court  is  further  of  opinion,  that  al- 
though the  said  Philip  Pickle  and  those 
claiming  under  him  have  been  in  possession 
of  the  greater  portion  of  said  land  from  the 
date  of  the  deed  aforesaid  until  this  time, 
from  which  long-continued  possession  a 
presumption  might  arise  that  the  appellant 
had  abandoned  his  equity  to  redeem,  yet 
such  presumption  is  fully  repelled  by  the 
facts  and  circumstances  proved  in  this  cause, 
and  the  appellant  is  still  entitled  to  redeem  in 
the  usual  manner  and  upon  the  usual  terms. 

The  court  is  further  of  opinion,  that  an 
account  should  be  taken,  stated  and  settled 
the  said  Philip  Pickle  and  those  claiming 
between  the  appellant  on  the  one  side,  and 
under  him  on  the  other  side,  in  which  ac- 
count the  appellant  should  be  charged  with 
the  amount  of  money  paid  and  advanced 
for  him  as  aforesaid  by  the  said  Philip 
Pickle  to  the  said  Joseph  W.  Davis,  and  in- 
terest should  be  computed  thereon  from  the 
time  it  was  so  paid  and  advanced  until  pay- 
ment; and  he  should  be  credited  by  the  fair 


surplus  of  such  proceeds,  if   any,  should  be 
paid  to  the  appellant. 

The  court  is  further  of  opinion,  that  be- 
fore any  further  proceedings  be  had  in  this 
case  in  the  said  circuit  court,  after  the  same 
has  been  remanded  hereunder,  the  complain- 
ant should  be  required  to  amend  his  bill  and 
make  the  personal  representative  of  Philip 
Pickle,  deceased,  a  party  defendant  in  the 
cause,  unless  such  personal  representative 
shall  be  made  a  party  by  his  consent,  as  he 
may   be.   without   filing   a   formal  amended 

bill  for  that  purpose. 
45  ♦The  court  is  further  of  opinion,  that 

the  said  decree  of  the  circuit  court  of 
Smythe  county  is  wholly  erroneous;  and  it 
is  therefore  decreed  and  ordered  that  the 
same  be  reversed  and  annulled,  and  that  the 
appellant  recover  against  the  appellees  his 
costs  by  him  expended  in  the  prosecution 
of  his  appeal  aforesaid  here;  and  this  cause 
is  remanded  to  the  said  circuit  court  for 
further  proceedings  to  be  had  therein  to 
final  decree  in  conformity  with  the  opinion 
and  principles  herein  expressed  and  de 
clared;  which  is  ordered  to  be  certified  to 
the  said  circuit  court. 

It  is  further  ordered,  that  this  decree  be 
entered  on  the  order  book  here,  and  forth- 
with certified  to  the  clerk  of  the  court  at  its 
place  of  session  aforesaid,  who  shall  enter 
the  same  on  his  order  book  and  certify  it 
to  the  said  circuit  court  of  Smythe  county. 

Decree  ^eve5^5^^^y, 
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46  ^Crockett  v.  Sexton  ft  als. 

September   Term,   1877,   Staunton. 

Absent,    Ande&son,    J. 

t.  Judicial  Sale— Absent  Parties— Rlffht 
to  Except. — The  court  of  appeals  having  re- 
versed a  decree  of  the  court  below  for  the  sale  of 
land,  and  another  confirming  the  sale  and  distrib- 
uting the  proceeds,  in  the  absence  of  the  owners  of 
one  moiety  of  the  land,  and  having  sent  the  case 
back,  that  they  may  be  made  parties  and  have  an 
opportunity  to  defend  their  interests;  though  the 
decree  is  in  other  respects  confirmed,  these  absent 
owners,  when  made  parties,  have  the  right  to  ex- 
cept to  the  sale  and  its  confirmation;  and  are  not 
precluded  by  the  affirmation  of  the  decree  in  other 
respects   than   those   on   which   it   was   reversed. 

.3.  Coininiiisloner*s  Report — Bxceptloma. — 
A  commissioner  appointed  to  sell  land,  makf^  a 
report  of  his  sale  in  1863,  and  whilst  he  states  the 
amount  for  which  the  land  sold,  he  does  not  say 
anything  of  the  kind  of  money  for  which  it  was 
sold.  Some  of  the  owners  of  the  land  not  having 
been  parties  in  the  cause  when  the  decrees  for  the 
sale  and  its  confirmation  were  made,  are  after- 
wards made  parties;  and  they  except  to  the  sale, 
if  it  was  made  for  Confederate  currency.  The 
commissioner  then  presents  a  supplemental  report, 
stating  that  the  land  was  sold  for  good  money,  and 
the  report  is  not  excepted  to,  but  is  received  and 
acted  on  by  the  court.  It  cannot  be  objected  to 
in    the    appellate    court.  • 

3.  Same — Amended  Report. — A  commissioner 
for  the  sale  of  land,  is  required  to  make  report  of 
his  proceedings.  If  his  report  be  incomplete,  in- 
sufficient, or  in  any  way  imperfect,  he  may  be  re- 
quired to  make  a  further  report;  and  so,  if  after 
he  has  made  his  report,  and  it  has  been  received 
and  accepted,  at  any  time  before  final  action  upon 
it,  he  difcovers  any  material  mistake,  or  omission, 
or  ambiguity  in  it,  he  may,   by  leave  of  the  court. 


46,  47,  48,  48 

delivered  by  Judge  Burks.  There  was  a 
decree  in  the  circuit  court  against  the  de- 
fendant, Crockett;  from  which  he  obtained 
an  appeal. 

Crockett   &  Blair  and  J.  B.  Sheffey,  for 
the  appellant. 

R.  C.  Kent,  for  the  appellees. 

Burks,   J.,    delivered   the    opinion    of    the 
court. 

This  is  the  sequel  of  the  case  of  Sexton 
V.  Crockett  and  others  reported  in  23  Gratt 
857,  et  seq.,  where  a  statement  of  the  case 
by  the  reporter,  as  it  then  stood,  may  be 
seen.  After  the  case  had  been  reached  again 
the  circuit  court  of  Wythe  county,  to  which 
It  was  remanded  by  the  decree  of  this  court 
It  was  duly  revived  against  the  heirs  of 
Robert  I.  Crockett,  pursuant  to  said  decree 
and  Joseph  W.  Caldwell,  the  commissionei^ 
who  made  sale  of  the  Wytheville  hotel  prop- 
erty under  a  former  decree,  filed  a  report 

supplemental  to  his  former  report  of 
48      the   sale,   to   *which   supplemental   re- 

port  S.  S.  Crockett,  a  defendant  in 
the  cause,  and  the  purchaser  of  the  property 
at  the  sale,  filed  exceptions;  and  the  heirs 
of  Robert  I.  Crockett  (defendants)  and 
David  Sexton,  and  Laurence,  Myers  &  Co 
(complainants)  united  in  exceptions  to  the 
confirmation  of  the  sale.  By  the  last  men- 
tioned exceptions,  the  exceptors  objected  to 
the  sale  "unless  it  should  be  confirmed  upon 
the  express  condition  that  the  purchaser,  S 
iS.  Crockett,  should  pay  the  sum  of  ten 
thousand  dollars  in  money  lawful  then  (the 
date  of  the  exceptions)  to  be  received  in 
payment  of  debts." 

^^^  ^?"^^  ^^"^^  °"  *^  ^^  *^^ard  the  13th 
-  ■    P/  March,  1875,  on  the  papers  formerly  read, 

and   it   would   be   his   duty,   to  file  an  amended,  I  the   decree   aforesaid   of   the   court,   the   said 
additional    or   supplemental    report,    correct- .  supplemental  report  of  Commissioner  Cald- 
47  ing  •the  mistake,  supplying  the  omission,  or  i  well  and  the  exceptions  aforesaid,  and  the 

c^V^*  pronounced  its  decree  declaring  its 
opinion  that  the  said  supplemental  report 
was  properly  filed;  that  the  said  sale  was 
tor  good  money  and  not  for  Confederate 
money;  and,  m  that  view,  considering  the 
heirs  of  Robert  I.  Crockett,  David  Sexton, 
and  Laurence.  Myers  &  Co.,  as  making  no 
objections  to  the  sale,  overruling  the  ex- 
ceptions of  S.  S.  Crockett,  and  decreed  that 
the  sale  was  for  $10,000  in  good  money 
payable  as  in  the  proceedings  mentioned! 
and  that  said  sale  be  confirmed,  and  sanc- 
tioning as  valid  the  payment  by  S.  S 
Crockett  of  Confederate  States  treasury  notes 
to  such  of  the  creditors  as  accepted  them  in 
satisfaction  of  their  respective  debts,  but 
holding  that  the  said  David  Sexton  and 
Laurence,  Myers  &  Co.  had  never  accepted 
nor  agreed  to  accept  such  notes  in  pay- 
ment of  their  respective  debts,  and  that 
said  debts,  with  the  costs  of  these  parties 
m  the  circuit  court  and  in  this  court,  re- 
mained wholly  unpaid,  further  decreed  that 
unless  payment  thereof  be  made  within 
thirty  days,  the  said  Wytheville  hotel  prop- 
erty should  be  rented  out  and  payment. 
48  be  made  out  of  the  *rents,  &c.  The 
case  is  now  before  this  court  on  an  ap- 


explaining    the    ambiguity. 

4.  Same — Exceptions — Time    to    Save.* — In 

such  a  case  the  report  may  be  excepted  to.  But  in 
all  cases  where  exceptions  are  necessary,  they 
should  specify  with  reasonable  certainty,  the  par- 
ticular grounds  of  objection,  so  as  to  enable  the 
opposite  party  to  see  clearly  what  he  is  to  meet, 
and   the  court  what  it  is  to  decide. 

5.  Confederate  Bonds. — An  ante-war  creditor 
refuses  to  receive  from  a  purchaser  of  property 
sold  for  payment  of  debts  in  1863,  Confederate 
currency  in  payment,  and  the  purchaser  obtains 
an  order  of  the  court  to  invest  the  amount  in 
Confederate  bonds.  It  is  the  purchaser's  money 
which   is   invested,    and   he  must  bear   the   loss. 

This  case  was  argued  at  Wytheville,  and 
decided  at  Staunton.  It  is  the  sequel  of  the 
case  of  Sexton  v.  Crockett  &  als.,  reported 
in  23  Gratt.  857.  The  subsequent  proceed- 
ings in  the  cause  are  stated  in  the  opinion 


*ComnilsMloner*s       Report — Exceptions. — 

The  rule  laid  down  in  the  fourth  headnote  in  regard 
to  exceptions  to  a  commissioner's  report  is  affirmed  in 
Robinett  v.  Robinett,  92  Va.  128;  Baldwin  v.  Bald- 
win, 7^  Va.  353,  and  Simmons  ▼.  Simmons,  33 
Gratt.   451,  and  nott. 
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peal  allowed  to  the  said  S.  S.  Crockett  from 
this  decree. 

The  first  assignment  of  error  is  in  these 
words: 

"1st  Error.  The  court  should  have  simply, 
after  R.  I  Crockett's  heirs  were  before  the 
court,  reaffirmed  the  decrees  of  the  13th 
May,  1863,  and  of  10th  October,  1863,  as 
your  appellate  court,  ^without  therefore  de- 
ciding any  other  question  in  the  case,'  or- 
dered a  reversal  of  cause  for  want  of  R.  I. 
Crockett's  heirs  as  parties,  and  directed  said 
circuit  court  to  proceed  'in  accordance  to 
the  principles  herein  above  declared.'  But 
said  court  of  its  own  accord,  and  not  by 
direction  of  appellate  court,  overturns  and 
disturbs  on  their  merits,  the  said  two  de- 
crees of  ten  years'  standing,  and  that  too  in 
the  face  of  Commissioner  Caldwell's  reports 
and  the  decrees  of  the  court  of  the  year 
1863.  It  was  manifestly  contrary  to  the 
law  and  evidence  of  the  case." 

The  objection  intended  to  be  presented 
by  this  assignment,  as  would  seem  from  its 
terms,  and  as  I  understand  from  the  argu- 
ment of  counsel,  is,  that  the  circuit  court 
misunderstood  and  misconstrued  the  mean- 
ing and  effect  of  the. decree  of  this  court  re- 
versing and  annulling  the  decrees  of  the 
i3th  of  May,  1863,  and  the  10th  of  October. 
]863;  that  the  only  purpose  and  effect  of 
that  decree  was  to  reverse  and  annul  said 
decrees  of  the  circuit  court  so  far  only  as 
to  require  the  heirs  of  Robert  I.  Crockett 
to  be  made  parties,  and  as  soon  as  that  was 
done,  that  said  decrees  should  be  reaffirmed, 
and  that  no  other  nor  different  decrees 
should  be  rendered. 

This,  I  think,  is  a  total  misconception  of 
the  meaning  and  legal  effect  of  the  decree 
of  this  court.  Robert  I.  Crockett  was  own- 
er in  common  with  S.  S.  Crockett  of 
50  *the  property  ordered  to  be  sold.  He 
was  a  defendant  in  the  cause  and  a 
necessary  party.  He  died  before  the  sale. 
His  title  descended  to  his  heirs,  and  they 
thus  had  the  same  interest  in  the  property 
that  he  had.  They  were  necessary  parties, 
therefore^  and  should  have  been  before  the 
court  in  any  further  proceedings  to  be  had. 
No  decree  of  the  court  could  bind  them  or 
prejudice  their  rights  without  an  opportu- 
nity given  them  of  being  heard.  In  their 
absence,  the  court  had  ordered  a  sale  of 
their  property,  made  and  confirmed  it,  col- 
lected the  purchase  money  and  disbursed  it, 
had  ordered  and  caused  to  be  made  to  the 
purchaser  a  deed  of  conveyance  of  their 
property,  and  had  actually  made  final  dis- 
position of  the  cause  by  striking  it  from 
the  docket.  This  court,  by  its  decree, 
wholly  reversed  and  annulled  the  decrees 
under  which  these  proceedings  were  had. 
They  were  not  partially  reversed.  They 
were  wholly  swept  away. 

By  an  inspection  of  the  decree,  it  will  be 
seen  that  this  court  decided:  First.  "That 
the  circuit  court  erred  in  confirming  the  sale 
of  the  real  estate  in  the  proceedings  men- 
tioned, distributing  the  proceeds  thereof, 
and  striking  the  case  from  the  docket  with- 
out having  before  it  all  the  heirs-at-law  of 


Robert  I.  Crockett,  dec'd."  Second.  That 
"the  heirs  aforesaid  should  now  be  brought 
before  the  court  by  proper  proceedings  and 
allowed  the  privilege  of  resisting  or  assent- 
ing to  the  confirmation  of  the  sale  afore- 
said before  any  action  shall  be  had  there- 
on." The  decree  then  proceeds:  "Withonl 
therefore  deciding  any  other  question  in 
this  case,"  (that  is,  any  other  than  those 
questions  already  decided,  to- wit:  first,  that 
the  circuit  court  had  erred  in  the  particu- 
lars before  stated,  which  embraced  the 
whole  of  the  decrees  of  the  13th  of  May  and 
the  10th  of  Octijber,  1863,  and  second,  that 
the  heirs  of  Robert  I.  Crockett  should  be 
brought  before  the  court  and  allowed  the 
privilege  of  resisting  or  assenting  to 
51  the  *confirmation  of  the  sale  before 
any  action  be  had  thereon,)  "it  is  de- 
creed and  ordered  that  the  decree  of  the 
13th  May,  1863,  confirming  the  sale  of  the 
real  estate  in  the  proceedings  mentioned, 
and  disposing  of  the  proceeds,  and  the  de- 
cree of  the  10th  day  of  October,  1863,  final- 
ly disposing  of  the  case  and  striking  it  from 
the  docket,  be  reversed  and  annulled,"  &c. 
*  *  *  "It  is  further  ordered  that  this  cause 
be  remanded  to  the  said  circuit  court  of 
Wythe  county,  to  be  further  proceeded  in 
according  to  the  principles  hereinabove  de- 
clared." What  "principles  above  declared?** 
Why  plainly,  that  the  decrees  rendered  in 
the  absence  of  the  heirs  were  for  that  rea- 
sons wholly  erroneous,  and  were  therefore 
wholly  reversed  and  annulled,  and  that  said 
heirs  should  now  be  brought  before  the 
court  and  be  allowed  the  privilege  of  resist- 
ing or  assenting  to  the  confirmation  of  the 
sale  before  any  action  be  had  thereon;  that 
is,  that  they  shall  not  only  be  brought  be- 
fore the  court,  but  when  they  get  there  they 
shall  stand  as  if  the  decrees  of  the  13th  of 
May  and  the  10th  of  October,  1863,  had 
never  been  rendered.  So  far  therefore  from 
their  being  precluding  from  resisting  the 
confirmation  of  the  sale,  they  were  express- 
ly allowed  to  resist  it,  and  they  had  the 
right  to  do  so  upon  any  grounds  which 
would  have  been  admissible  at  the  time  the 
decree  of  the  13th  of  May  was  pronounced 
had  they  then  been  parties.  They  did  resist 
it,  and  objected  to  its  confirmation  unless  by 
the  confirmation  the  purchaser  ^ould  be 
held  liable  for  the  purchase  price  of  the 
property  in  good  money.  This  objection  and 
exception  of  the  heirs  necessarily  presented 
for  decision  the  question,  whether  the  sale 
had  been  made  for  Confederate  currency  or 
for  lawful  money;  if  for  the  former,  the 
court  had  nothing  to  do  but  by  further  de- 
cree to  affirm  what  had  already  been  done;  if 
for  the  latter,  it  had  to  provide  for  the  collec- 
tion and  disbursement  of  such  money  as 
62  the  ♦purchaser  had  contracted  to  pay, 
except  so  far  as  Confederate  currency 
had  been  paid  by  the  purchaser  and  accepted 
by  the  creditors  in  satisfaction  of  their  debts. 
The  second,  third  and  fourth  assignments 
of  error  are  based  on  the  refusal  of  the  court 
to  sustain  the  appellant's  three  exceptions 
to  Commissioner  Caldwell's  supplemental 
report.   The  first  two  are  easily  disposed  of. 
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Exception  No.  l  is,  because,  as  alleged,  the 
report  is  incomplete  in  net  showing  the 
amount  of  money  received  by  the  com- 
missioner from  the  appellant;  and  No.  2, 
because  the  report  is  further  incomplete 
in  not  showing  what  disposition  the  com- 
missioner made  of  the  money  so  received. 
Both  exceptions  are  fully  and  satisfactorily 
met  and  answered  by  the  original  report  of 
the  commissioner  and  statement  therewith 
filed,  together  with  exhibit  "X,"  filed  with 
the  appellant's  third  exception.  These  pa- 
pers, a  part  of  the  record,  show  fully  and 
accurately  all  the  money  collected  by  the 
commissioner  and  the  disposition  made  of 
it. 

Exception  No.  3  presents  more  difficulty. 
It  is  an  objection  to  the  confirmation  of  the 
report,  unless  the  appellant  "be  held  and 
recognized  as  having  fully  paid  the  purchase 
money,  $10,000,  the  amount  of  his  bid  for 
the  property,  as  per  commissioner's  original 
report,  and  further,  that  there  is  no  liability 
on  him  for  any  of  the  debts  enumerated  in 
said  report,  among  which  is  the  judgment  of 
David  Sexton  for  $1,088,  and  that  the  issue 
should  be  one  between  the  commissioner 
and  said  Sexton's  debt." 

This  exception  is  substantially  to  the  con- 
firmation of  the  sale,  unless  held  to  be  for 
Confederate  currency,  and  is  the  converse 
of  the  exception  filed  by  the  heirs  of  Robert 
I.  Crockett,  the  two  exceptions  of  the  re- 
spective parties  presenting  for  determina- 
tion the  main  question  in  this  case,  to-wit: 
whether  the  sale  was  made  for  lawful 
58  *money,  or  for  Confederate  Stat<^ 
treasury  notes,  or  with  reference  to 
such  notes  as  a  standard  of  value.  This 
question  must  be  determined  by  the  evi- 
aence  in  the  case,  of  which  Commissioner 
Caldwell's  supplemental  report,  relied  on  by 
the  appellees,  is  a  most  important  part. 
This  report  is  objected  to  by  the  appellant. 
and  his  objection  is  embodied  in  his  fifth 
assignment  of  errors,  which  is  in  these 
words:  ""Said  report  (supplemental)  was 
not  ordered  by  either  appellate  or  circuit 
court,  nor  asked  for  by  any  party  to  the  suit, 
but  was  voluntary  on  the  part  of  the  com- 
missioner, and  should  not  have  been  re- 
ceived or  considered." 

A   commissioner  appointed  by  decree   of 
court  to  make  sale  of  property,  is  an  officer 
and  special  agent  of  the  court,  and  his  pow-  \ 
ers  and  duties  are  conferred  and  imposed  solely 
by  the  decrees  and  orders  under  which  he  1 


mental  report,  correcting  the  mistake,  sup- 
plying the  omission  or  explaining  the  am- 
biguity. Such  is  the  common  practice,  and 
it  seems  convenient,  conducive  to  justice 
and  free  from  objection.  These  reports  are 
filed  with  the  papers  in  the  cause,  become 
a  part  of  the  record,  and  are  open  to  inspec- 
tion, examination  ^nd  exception  by  all  the 

parties. 
54  ♦After  the  decrees  of  May  and  Oc- 

tober, 1863,  had  been  reversed  and  an- 
nulled by  this  court,  the  heirs  of  Robert 
I.  Crockett  were  made  parties,  and  had  the 
liberty,  under  the  express  directions  of  the 
decree  of  this  court,  to  file  exceptions,  if 
so  advised,  to  the  sale  made  by  Com- 
missioner Caldwell  and  his  report  there- 
of. They  accordingly  filed  such  excep- 
tions, which  raised  directly  the  question 
whether  the  sale  was  made  for  lawful  money 
or  Confederate  currency,  or  with  reference 
to  such  currency  as  a  standard  of  value. 
In  the  report  excepted  to,  the  commissioner 
had  merely  stated  that  the  appellant  had 
bid  $10,000  for  the  property,  and  that  bemg 
the  only  bid.  the  property  was  knocked 
down  to  him  at  that  price.  He  did  not  state 
for  what  kind  of  money  or  currency  the 
property  was  sold,  nor  any  of  the  particu- 
lars of  the  bidding  and  sale. 

The  supplemental  report  filed  by  him  was 
intended,  it  would  seem,  to  supply  the  omis- 
sions in  his  former  report,  not  to  contradict 
it,  and  to  furnish  to  the  court  and  the  par- 
ties such  additional  facts  that  came  to  his 
knowledge  in  the  discharge  of  his  official 
duties,  as  were  deemed  by  him  material  in 
considering  the  questions  arising  upon  the 
exceptions.  I  can  see  no  objection  to  this. 
The  court  might  have  required  such  ad- 
ditional report  for  its  own  information  and 
guidance,  and  although  there  seems  to  have 
been  no  order,  at  least  none  in  the  record, 
for  such  report,  yet  the  court  received  it 
when  tendered  as  if  it  had  been  ordered, 
and  approved  and  acted  upon  it,  no  excep- 
tion being  filed  by  any  party  to  its  recep- 
tion, and  none  of  the  statements  contained 
in  it.  These  statements,  if  they  had  been 
denied,  might  and  doubtless  wot!l<*  have 
been  proved  by  taking  the  deposition  of 
the  commissioner  and  perhaps  by  other  ev- 
idence. The  objection,  made  here  for  the 
first  time,  comes  too  late.  The  exceptions 
filed  did  not  raise  it.  Exceptions  to  a 
56  master's  ♦report  are  said  to  be  in  the 
nature   of   special   demurrers,   and   the 


acts.     He  is  required,  among  other  things,  i  party  objecting  must  point  cut   the   error; 


to  make  report  of  his  proceedings  under 
the  decree  by  which  he  is  appointed  to 
the  court  from  which  he  derives  his  au- 
thority, as  a  basis  for  the  further  action  of 
the  court.  If  his  report  be  incomplete,  in- 
sufficient, or  in  any  way  imperfect,  he  may 
be  required  to  make  a  further  report;  and 
so,  I  apprehend,  if,  after  he  has  made  his 
report,  and  it  has  been  received  and  ac- 
cepted, at  any  time  before  final  action  upon 
it.  he  discovered  any  material  mistake,  or 
omission,  or  ambiguity  in  it,  he  may,  by 
leave  of  the  court,  and  it  would  be  his  duty. 
to    file  an   amended,   additional   or   supple- 


otherwise  the  part  not  excepted  to  will  be 
taken  to  be  admitted.  2  Dm.  Ch.  Prac. 
(4th  American  ed'n),  1316,  note  4,  and  cases 
there  cited.  The  same  principle  would 
seem  to  apply  to  all  reports  of  officers  made 
in  a  chancery  cause,  at  least  to  such  a  re- 
port as  the  one  now  being  considered.  In 
all  cases.  I  take  it,  where  exceptions  are 
necessary  at  all,  they  should  specify  with 
reasonable  certainty  the  particular  grounds 
of  objection,  so  as  to  enable  the  opposing 
party  to  see  clearly  what  he  has  to  meet, 
and  the  court  what  it  has  to  decide. 

Considering  this^repoi;^  ^(frei^f^(€^idence, 
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it  would  seem  well  nigh  conclusive  of  the 
prime  question  in  this  cause. 

In  his  report,  the  commissioner  says: 

"Said  sale  was  pretty  largely  attended  by 
persons  seeming  to  contemplate  bidding 
for  said  property.  The  sale  was  in  progress 
at  the  door  of  the  hotel,  on  Main  street.  Mr. 
S.  S.  Crockett  bid  $10»000,  and  the  sale 
started  with  this  bid.  After  it  had  been 
cried  once  or  twice  Mr.  Jos.  Cloyd  Mc- 
Gavock,  from  the  crowd  of  bystanders, 
called  out  to  your  commissioner  that  there 
were  several  persons  desiring  to  be  bidders, 
who,  before  bidding,  wished  to  know  wheth- 
er the  price  could  be  paid  in  Confederate 
currency.  Your  commissioner  thereupon 
mounted  the  horse-block  near  by,  and  pro- 
claimed 'that  he  would  not  undertake  to 
say  in  what  currency  payment  would  have 
to  be  made  or  would  be  received;  that  the 
decree  of  sale  was  silent  on  the  subject  and 
directed  merely  a  sale  for  money  generally; 
that,  perhaps,  the  court  might  choose  to  re- 
ceive a  payment  in  currency,  but  the  pur- 
chaser must  risk  that.'  After  this  the  sale 
proceeded,  but  no  more  bids  were 
56  made,  and  the  crowd  ♦having  mostly 
dispersed,  the  property  was  knocked 
down  to  S.  S.  Crockett,  and  the  other  pro- 
ceedings were  had  which  have  been  already 
reported.  Mr.  Crockett  understood  his  pur- 
chase to  be  for  lawful  money,  and  not  for 
Confederate  money,  as  your  commissioner 
understood  from  him  at  the  time,  and  has 
since  so  declared  in  his  answer  to  a  bill  ex- 
hibited against  him  in  this  court  by  R.  I. 
Crockett's  administrator,  in  which  answer 
he  says,  in  reference  to  said  decree  to  sell 
and  said  sale:  'In  pursuance  whereof,  on 
the  9th  February,  1863,  such  sale  was  made 
at  public  auction  to  respondent  for  the  sum 
of  $10,000  in  lawful  money,  and  not  in  Con- 
federate money,  and  was  reported  and  con- 
firmed at  the  May  term  of  the  court  next 
following.' 

"Your  commissioner  understood  said  sale 
to  be  for  good  money,  otherwise  he  should 
have  reported  that  it  should  not  be  con- 
firmed^ He  thought  and  thinks  $10,000  in 
good  money  a  fair  price  for  the  property  at 
that  time,  and  the  same  sum  in  Confederate 
money  grossly  inadequate." 

There  is  other  evidence  besides  this  re- 
port, which  tends  strongly  to  show  that  the 
sale  was  not  for  Confederate  States  trea- 
sury notes,  nor  made  with  reference  to  such 
notes  as  a  standard  of  value.  The  price  at 
which  the  property  sold  was  not  more  than 
it  was  worth  in  a  sound  currency  in  ordi- 
nary times.  It  was  proved  in  1860,  that  its 
annual  rental  value,  according  to  the  esti- 
mate of  different  witnesses,  was  from  $1,000 
to  $1,800.  The  decree  for  sale  was  made  on 
the  13th  day  of  October,  1860.  It  was  first 
offered  for  sale  under  that  decree  on  the 
12th  day  of  March,  1861.  and  was  purchased 
by  Robert  Gibboney  and  William  Gibboney, 
at  the  price  of  $8,400.  The  sale  was  ex- 
cepted to  by  the  complainants  and  also  by 
S.  S.  Crockett  (the  appellant  here)  and 
67  ♦Robert  I.  Crockett.  The  first  excep- 
tion of  the  Crocketts  is  in  these  words: 


"Because  it  (the  property)  sold  for  a  gross- 
ly inadequate  price  and  at  a  ruinous  sac- 
rifice, the  price  for  which  it  sold  being  only 
$8,400."  The  other  two  exceptions  are  evi- 
dently grounded  on  the  first.  The  sale  was 
set  aside,  and  two  years  afterwards,  and 
when  the  property  had  undergone  repairs, 
it  was  bought  by  the  appellant  at  an  ad- 
vance of  $1,600  on  the  price  bid  at  the  first 
sale,  which  was,  indisputably,  a  sale  made 
for  gold,  or  its  equivalent,  and  pronounced 
by  the  appellant  to  have  been  "for  a  grossly 
inadequate  price  and  at  a  ruinous'  sacrifice." 
The  main  reliance  of  the  appellant  is  upon 
the  presumption  arising  from  the  consent 
of  the  parties  to  a  sale  given  in  the  decree 
of  the  11th  of  October,  1862.  Certainly  this 
fact  deserves  consideration,  and  if  it  stood 
alone,  would  be  sufficient  perhaps  to  war- 
rant the  conclusion  that  the  sale  which  af- 
terwards took  place  in  1863,  was  made  either 
for  Confederate  currency,  or  with  reference 
to  such  currency  as  a  standard  of  value.  It 
has  been  held  by  this  court  that  it  will  take 
judicial  notice  of  the  fact,  that  in  1863  the 
only  currency  in  circulation  in  this  state 
j  was  Confederate  States  treasury  notes,  and 
I  that  decrees  for  sales  of  property,  as  late  as 
I  1863,  and  judicial  sales  under  such  decrees, 
must  be  taken,  unless  the  contrary  plainly 
appears  to  have  been  rendered  and  make 
for  the  currency  which  then  constituted  the 
only  circulating  medium  of  the  country. 
Walker's  ex'or  &  als.  v.  Page  &  als.,  21 
Gratt.  636;  Poague  v,  Greenlee's  admr  & 
als^  22  Gratt.  724. 

The  question,  however,  is  at  last  one  of 
intention,  or,  in  the  language  of  the  stat- 
ute, "what  was  the  true  understanding  and 
agreement,  express  or  to  be  implied,  of  the 
parties;"  and  the  presumption  based  upon 
the  date  of  the  decrees  and  the  time  of 
sale  therunder,  is  one,  not  of 
68  ♦law,  but  of  fact,  not  conclusive,  but 
prima  facie  only,  and  therefore  sus- 
ceptible, as  other  like  presumptions,  of  be- 
ing repelled  by  any  evidence  which  con- 
vinces the  mind  that  it  is  not  well  founded 
in  the  particular  case. 

In  this  case  the  decree  for  sale  was  made 
in  October,  1860,  and  must,  therefore,  be 
taken  to  have  been  then  intended  to  be  for 
a  sound  currency.  The  attempted  sale  under 
that  decree,  in  March,  1861,  must  have  been 
intended  to  be  for  a  like  currency;  and  in 
the  decree  of  October,  1862,  it  is  worthy  of 
notice,  that  the  consent  of  the  parties  was. 
and  the  order  of  the  court  was,  "to  carry  into 
effect  said  decree  of  October  term,  1860,  so  far 
as  the  same  orders  a  sale  of  the  property  there- 
in mentioned,  in  the  manner  and  on  the  terms 
therein  prescribed,"  &c.  The  price  which  the 
property  brought  was  not  greater  than  the 
value  of  the  property  on  the  day  of  sale, 
in  a  sound  currency;  not  a  great  deal  more 
than  the  price  bid  for  it  at  the  first  sale  two 
years  before,  when  the  appellant,  who  be- 
came the  purchaser  at  the  last  sale,  excepted 
to  the  first,  because  it  was  "for  a  grossly 
inadequate  price  and  at  a  ruinous  sacrifice.** 
The  sale  was  not  for  cash,  nor  for  any  part 
of  the  price  in  cash,  but  wholly  on  a  credit. 
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and  a  long  credit  of  one,  two  and  three 
years,  for  equal  instalments  of  the  purchase 
money,  carrying  interest  from  the  day  of  sale. 
The  "true  understanding  and  agreement"  of 
the  parties  immediately  contracting,  the  com- 
missioner who  made  the  sale  on  behalf  of 
the  court  and  the  purchaser  who  bought, 
was,  that  the  sale  was  not  made  for  Confed- 
erate States  treasury  notes,  nor  with  refer- 
ence to  such  notes  as  a  standard  of  value, 
but  for  lawful  money.  The  purchaser  ad- 
mitted this  on  the  day  of  sale,  and  after- 
wards in  solemn  form  in  his  answer  to  a 

bill  in  chancery. 
59  *Nor  is  there  any  evidence  that  the 

appellee,  Davis  Sexton,  ever  consented 
to  the  collection  of  the  purchase  money 
from  the  appellant  in  Confederate  currency. 
The  contrary  is  rather  to  be  inferred;  for 
the  commissioner  reported  that  he  refused 
to  take  this  currency  for  his  debt.  At  what 
precise  time  the  tender  was  made  does  not 
appear.  It  may  be  that  the  appellant  ascer- 
tained, after  the  sale,  that  most  of  the 
creditors  would  accept  Confederate  cur- 
rency in  satisfaction  of  their  debts,  but  that 
some  would  not;  and  this  may  account  for 
his  haste  in  offering  to  make  payment 
before  the  purchase  money  became 
due.  At  all  events,  it  distinctly  appears  by 
the  decree  of  May,  1863,  that  it  was  in  de- 
ference to  his  wishes  that  the  commissioner 
was  empowered  to  collect  the  whole  of  the 
purchase  money,  at  once  and  in  advance,  in 
Confederate  States  treasury  notes;  and 
there  must  have  been  some  intimation  or 
apprehension,  that  perhaps  some  of  the 
creditors  would  refuse  to  receive  these 
notes,  and  this  may  serve  to  account  for  the 
extraordinary  proposition  made  beforehand 
for  investment  of  the  notes  in  Confederate 
bonds,  in  case  of  refusal  by  any  creditor  to 
receive  them.  A  creditor  might  have  been 
constrained  perhaps  to  accept  a  war  cur- 
rency rather  than  hazard  war  securities. 
The  notes  invested  were  the  property  of  the 
appellant.  After  the  re'iusal  of  Sexton  to 
receive  them,  he  might,  by  order  of  the 
court,  obtained  for  that  'purpose,  have  had 
them  paid  back  to  him,  or,  after  investment, 
had  the  securities  delivered  to  him.  He 
either  neglected  or  refused  to  have  this 
done,  and  he  must  bear  the  loss. 

In  the  last  assignment  of  error  there  is 
no  merit.  Laurence,  Myers  &  Co.,  were  non- 
residents, and  they  at  least  consented  to 
nothing.  The  voluntary  payment  by  the 
commissioner    of    the    nominal    amount    of 

their  gold  debt  in  Confederate  States 
90       treasury    notes    to    the    ♦sequestration 

receiver  of  the  Confederate  States  was 
no  bar  to  their  claim.  The  notes  thus  paid 
were  no  more  the  property  of  Laurence, 
Myers  &  Co..  than  the  notes  invested  in 
Confederate  bonds  were  the  propertj'  of 
David  Sexton.  In  both  instances  they  per- 
ished the  property  of  the  appellant. 

Looking  at  the  whole  case,  I  am  of  opin- 
ion there  is  no  error  in  the  decree  of  the  cir- 
cuit court,  and  that  it  should  be  afHrmed. 
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Decree   affirmed. 


59,  60,  61 
♦Lamberts  v.  Cooper's  Ex'or  ft  als. 

September   Tenn,    1877,   Stounton. 

Absent,   MoncurC,   P.,    and   Andexson,   J. 

1.       Appeal — Exceptions — New      Trial.* — On 

the  trial  of  an  issue  of  devisavit  vel  non,  if  one  of 
the  parties  object  to  the  admission  of  a  person  to 
testify  on  the  ground  of  interest;  or  if  objection 
is  made  to  the  admission  of  evidence  of  the  char- 
acter of  a  witness  who  had  testified,  on  the  ground 
that  no  proper  foundation  had  been  laid  for  its 
introduction;  and  the  objections  are  overruled,  and 
the  witness  and  the  evidence  is  admitted;  and  the 
objector  does  not  except  at  the  time,  or  give  no- 
tice of  his  intention  to  except  before  the  verdict  is 
rendered,  he  waives  the  objection,  and  cannot  rely 
upon  it  upon  a  motion  for  a  new  trial.  The  same 
rule  applies  upon  the  trial  of  such  a  verdict  as 
applies   on   a    trial    at    common    law. 

a.  Same — Same — Kvidence.f — ^Upon  a  motioti 
to  set  aside  the  issue  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  the  court  over- 
rules the  motion  and  makes  a  decree  according  to 
the  verdict,  and  the  party  moving  files  a  bill  of 
exceptions  to  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  all  tne  evidence  is  set  out  in  the 
bill  of  exceptions.  The  appellate  court  will  reject 
all  the  parol  evidence  of  the  exceptor  which  is  in 
conflict  with  that  of  the  other  party;  and  if  upon 
the  evidence  of  the  appellee  and  written  evidence 
of  the  appellant,  the  case  is  in  favor  of  the  ap- 
pellee,   the    decree    will    be    affirmed. 

8.  IVilla— Attesting  IVitnesa— Eridence.t 
— The  attesting  witnesses  of  a   w*il   who  are  intro- 
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'Appeal  —  Exceptions  —r^  e  w  Trial.— The 
rule  laid  down  in  the  first  headnote  is  affirmed  in 
Core  V.  Marplc,  24  W.  Va.  35S,  citing  the  principal 
case,  and  xeiegraph  Co.  v.  Hobson,  15  Gratt.  122; 
ferry  v.   Perry,    26   Gratt.    320. 

fAppeal  —  Exceptions  —  ETidence.  —  The 
principal  case  is  cited  in  ^ease  v.  Capehart,  15  W. 
Va.  304,  for  the  rule  laid  down  in  the  second  head- 
note.  Citing  also,  Henry  v.  Davis,  7  W.  Va.  715. 
Sec  also.  Dower  v.  Church,  21  W.  Va.  63,  citing  the 
principal  case,  and  Nicholas  v.  Kershner,  20  W.  Va. 
251.  See  Coffman  v.  Hedrick,  32  W.  Va.  131.  9 
S.    E.   69. 

tlVills  Atteatinff  Witn  esse*— Evidence. 
— Upon  the  question  of  receiving  in  evidence  the  tes- 
timony of  attesting  witnesses  tending  to  invalidate  the 
will,  see  Cheatham  v.  Hatcher,  30  Gratt.  56  and  note. 

ISMoe  oat  of  Chancery — Dincretion  of 
Conrt.— In  Miller  v.  Wills,  95  Va.  350,  the  court 
says:  "A  court  of  equity  has  the  right  to  order  in 
a  proper  case  one  or  more  issues  to  be  tried  by 
jury,  either  in  a  court  of  common  law  or  at  its  own 
bar.  The  issue,  except  where  it  is  directed  by  stat- 
ute, is  a  mere  incident  to  the  suit  in  chancery.  It  is 
directed  merely  to  satisfy  the  conscience  of  the  chan- 
cellor, and  if  he  is  not  satisfied  with  the  verdict,  he 
may  set  it  aside  and  award  a  new  trial  of  the  issue, 
or  he  may  disregard  it  and  proceed  to  decide  the 
cause  without  the  intervention  of  another  jury,"  cit- 
ing the  principal  case.  See  also,  Fisnbume  v.  Fer- 
guson, 84  Va.  87,  citing  the  principal  case,  and  John- 
son V.  Harmon,  94  U.  S.  271;  Watt  v.  Stare.  101 
U.  S.  826;  Reed  v.  Axtell,  84  Va.  236;  McCully  v. 
McCulIy.  78  Va.  162;  Almond  v.  Wilson,  75  Va. 
626.      See    Barton's    y^h.    Pr.    ^2d    Ed.)    430. 

DcTiaavit  Vel  Non.— In  Hartman  v.  Strickler, 
82  Va.  233,  the  court  held  that  in  ordering  an  issue 
devisaxrit  vel  non,  the  chancello/^^^p^  | exercise 
Digitized  by ' 
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duced  to  prove  the  will  was  not  properly  executed,     aS    to    the   character   of   one    of   the 


or  the  incapacity  of  testator,  will  not  be  excluded 
but  their  evidence  will  be  received  with  much  sus- 
picion. 
4.  Same — Statute — IVitnesses. — Though  the 
statute  requires  at  least  two  witnesses  to  a  will,  it 
may  be  proved  by  one  of  them,  he  proving  the 
attestation   of   the   other. 

62  *This  case  was  heard  at  Wytheville, 

but  was  decided  at  Staunton.  It  was 
a  suit  in  equity  in  the  circuit  court  of  Bland 
county  brought  in  May,  1871,  by  Isaac  P. 
and  A.  D.  Lambert*  to  set  aside  a  will  of 
Mary  Cooper,  deceased,  which  had  been  ad- 
mitted to  probate  in  the  county  court  of 
Tazewell  county  in  May,  1861.  The  grounds 
on  which  they  assailed  the  paper  were, 
first,  that  it  had  not  been  properly  executed; 
Second,  that  Mary  Cooper  was  not  of  sound 
and  disposing  mind  and  memory  at  the 
time  she  executed  the  paper;  and,  third, 
that  she  was  practiced  upon  and  hoodwinked 
into  the  execution  of  the  same.  The  lega- 
tees under  the  will  answered,  and  denied 
the  truth  of  all  or  any  of  the  grounds  stated 
in  the  bill  for  setting  aside  the  will;  and 
an  issue  devisavit  vel  non  was  directed  to 
be  tried  at  the  bar  of  the  court. 

On  the  trial  of  the  issue  the  jury  found 
a  verdict  in  favor  of  the  will;  and  thereupon 
the  plaintiffs  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial  of  the 
issue,  on  the  ground  that  it  was  contrary  to 
both  the  law  and  the  evidence.  This  mo- 
tion the  court  overruled;  and  the  plaintiffs 
excepted.  The  bill  of  exceptions  contains  all 
the  evidence,  and  of  course  it  is  contradic- 
tory. The  plaintiffs  in  the  issue  to  sustain 
the  will  introduced  William  M.  Bishop  as  a 
witness.  He  was  the  executor  named  in 
the  will,  and  had  qualified  as  such.  His 
testimony  went  to  prove  the  due  execution 
of  the  will,  and  that  Mrs.  Cooper  was  of 
sound  disposing  mind  and  memory  at  the 
time. 

There  were  two  other  subscribing  wit- 
nesses to  the  will,  who  were  introduced  by 
the  contestants.  They  said  they  did  not 
think  Mrs.  Cooper  capable  of  making  a 
will.     The    plaintiffs   in   the    issue    then    in 


contest- 
ants' witnesses  was  objected  to  by  them; 
but  the  court  overruled  the  objection  and 
admitted  the  evidence;  and  again  no  excep- 
tion was  taken  to  the  ruling  of  the  court. 

In  May,  1876,  the  cause  came  on  to  be 
heard,  when  the  court  dismissed  the  bill 
with  costs.  And  thereupon  the  plaintiffs 
applied  to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed. 

Crockett  &  Blair  and  R.  C.  Kent,  for  the 
appellants. 

D.  S.  Pierce,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

This  was  an  issue  devisavit  vel  non.  The 
jury  having  found  in  favor  of  the  will,  the 
appellants,  who  were  the  defendants  below, 
moved  the  court  to  set  aside  the  verdict,  as 
manifestly  contrary  to  the  law  and  the  evi- 
dence, and  grant  them  a  new  trial;  which 
motion  was  overruled;  and  the  appellants 
excepted.  And  thereupon  the  court  certified 
all  the  evidence  given  on  both  sides. 

In  this  certificate  it  was  stated  that  the 
appellees,  who  were  the  propounders  of  the 
will,  introduced  Mrs.  Elizabeth  Lambert  as 
a  witness  (the  widow  of  Joseph  Lambert, 
one  of  the  legatees  under  the  will)  to  whom 
the  appellants  objected  as  incompetent;  but 
the  court  overruled  the  objection  and  j^r- 
mitted  the  witness  to  testify. 

This  ruling  of  the  court  is  one  of  the 
errors  assigned  in  the  petition  for  an  ap- 
peal. It  does  not  appear,  however,  that  the 
appellants  excepted  to  the  opinion  of  the 
court  permitting  the  witness  to  testify,  or 
intimated  a  purpose  or  desire  to  save 
the  point.  The  fact  that  objection 
64  *w2^s  made  at  all  to  the  witness  only 
appears  from  the  certificate  of  the 
evidence  given  by  the  judge  upon  overrul- 
ing the  motion  for  a  new  trial.  Conceding 
that  the  coiirt  erred  in  its  decision,  can  the 
appellants  rely  upon  it  here  as  ground  of 
reversal?  In  Peery's  adm'r  v.  Peer>'.  26  Gratt. 
324,  the  latest  case  upon  this  point,  it  was 
held  to  be  the  established  rule  of  the  court, 
that  notice  must  be  given  at  the  time  of 
the   ruling,   or  at   least  before   the  verdict. 


troduced    two    witnesses — Elizabeth    Lam-  I  that  the  point  will  be  saved,  although  the 
bert,  who  was  objected   to  as  incompetent    bill    of   exceptions   may   be    drawn   up  and 

on  the  ground  of  interest;  but  the  court  '  signed  at  any  time  during  the  term.     See 
68       overruled   the   ♦objection,   and   no   ex-  1  the  cases  there  cited  in  support  of  this  view. 

ception  was  taken  to  the  ruling  of  the  I      It  is   said,   however,  that   upon  an  issue 
court;  and  James  Cundiff.  whose  testimony  '  out  of  chancery,  it  is  unnecessary  to  take 

— ; ;; I  a  bill  of  exceptions;  that  upon  the  trial  all 

any  of  the  ordinary  powers  of  a  chancery  court,  but    the  proceedings  are  part  of  the  record  in 
acts  in  obedience  to  the  express  mandate  of  the  statu-       hancery;    that    the    court    which    tries    ihe 
ute;    the  object  of  the  issue  being  to  ascertain,  by    iss^^s   only   certifies   the   verdict,   and  that 
means  of  a  jury  trial,  whether  or  not  the  will  ad-    carries  with  it  all  the  proceedings  belonging 
mitted  to  probate  is,  in  whole  or  in   part,   the  will  of  '  ...  ...... 

the  decedent.  And  when  that  question  is  decided  the 
furction  of  the  suit  is  exhau<;tod,  and  the  verdict  is 
binding  upon  the  court,  unless  for  good  cause  shown 
it  is  «et  asiae,  either  at  the  trial,  or  afterwards,  on 
a  bill  of  review,  citing  the  principal  case,  and  Malone 
V.  Ilobbs.  1  Rob.  346;  Coalter  v.  Bryan,  1  Gratt.  18. 
bee   also,   KirOy  v.   Kirby,   84  Va.  629.  and   Connolly 

V.  Connody,  32  Gratt.  657,  and  rote,  citii.g  principoi  '  iVpo'n  the  trial  orVirissue  outo'f  chancery, 
case.     See  Barton's  Ch.  Pr.  (2d  Ed.)  603.  ■  It  merely  decides  t:iat  wW  exc^ions  are 
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to  the  verdict,  the  empanelling  of  the  jury, 
the  points  ruled  by  the  court  at  the  trial, 
and.  in  short,  anything  which  is  regularly 
made  a  part  of  the  record.  In  support  of 
this  position  the  counsel  rely  upon  the  cnse 
of  Watkins  and  wife  v.  Carlton,  10  Leigh 
560.  That  case  does  not,  however,  decide 
that  a   bill   of  exceptions  is  not  necessary 
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filed  to  opinions  of  the  court  and  made  a 
part  of  the  record,  and  the  court  of  law  cer- 
tifies the  verdict,  although  it  does  not  ex- 
pressly certify  the  exceptions,  yet  all  the 
proceedings  upon  the  trial  of  the  issues 
spread  upon  the  record  thereof,  constitute 
part  of  the  certificate  of  the  verdict,  and 
with  it  becomes  part  of  the  chancery  rec- 
ord. No  case  has  been  cited  in  which  it  is 
held  that  upon  the  trial  of  an  ordinary  is- 
sue out  of  chancery  it  is  unnecessary  to  take 
a  bill  of  exceptions  to  an  objectionable  rul- 
ing of  the  court  with  respect  to  the  ad- 
65  missibility  of  ♦evidence,  or  at  least  in 
some  form  to  indicate  a  purpose  to  in- 
sist upon  the  point  as  ground  of  error. 

In  Fitzhugh's  ex'ors  v.  Fitzhugh,  11 
Gratt.  210,  it  was  held  that  upon  an  issue 
out  of  chancery  the  verdict  of  the  jury  is 
conclusive,  unless  there  is  an  exception 
spreading  the  facts  upon  the  record.  If  in 
an  action  at  common  law  a  party  is  held  to 
have  waived  his  objection  by  his  failure  to 
save  the  point  in  due  season,  it  is  difficult 
to  see  why  he  should  not  be  held  equally  to 
have  done  so  in  a  like  case  upon  the  trial 
of  an  issue  out  of  chancery.  The  very  same 
principles,  it  would  seem,  must  apply  in 
both  cases.  However  this  may  be,  and 
without  undertaking  to  decide  the  point,  it 
is  sufficient  to  say  that  the  rules  which 
govern  upon  an  issue  out  of  chancery  for 
the  trial  of  a  disputed  fact  to  satisfy  the 
conscience  oi  the  chancellor,  are  very  dif- 
ferent from  the  rules  which  govern  upon  an 
issue  devisavit  vel  non.  In  the  former  case 
the  issue  is  a  mere  incident  to  the  suit  in 
chancery.  It  is  directed  merely  to  satisfy 
the  conscience  of  the  chancellor.  If  the  is- 
sue is  tried  before  a  court  of  common  law, 
the  latter  court  is  but  ancillarv  to  the  court 
of  chancery,  it  has  no  jurisdiction  except 
what  is  conferred  by  the  chancellor.  It 
may  certify  against  the  verdict,  if,  in  its 
opinion,  contrary  to  the  evidence;  but  it 
cannot  grant  a  new  trial.  If  the  chancellor 
is  not  satisfied  with  the  verdict,  he  may 
set  it  aside  and  award  a  new  trial  of  the 
issue,  or  he  may  proceed  to  decide  the  cause 
without  the  intervention  of  another  jury; 
and  although  there  may  have  been  a  mis- 
direction   by   the    common    law   court,    the 

verdict  will  not  be  disturbed  if  it  appears     -        7-.-  <■     t_         u        .  1:     -•!_• 

to    be    right    upon   a    consideration    of    the  Repositions    of    the    other    two    subscribing 

whole  case.    The  principles  of  law  govern-    witnesses,  who  testified  that   the   will   was 

ing  in  this  class  of  cases  are  fully  discussed  ■  not   duly  executed,   and   that   the    testatrix 

in   Watkins  and  wife  v.  Carlton,  10  Leigh  .  was  not  at  the  time  of  sound  disposing  mind 

560;    Brockenbrough's    ex'or    v.    Spin-    and  memory     Other  witnesses   were  intro- 

66       die's  *adm'r.  17  Gratt.  21;  Powell  and  1  ^uced  by  both  parties  upon  the  question  of 

wife  V.  Manson,  22  Gratt.  177.  i  testamentary   capacity,  and,  as   is  usual   in 

^     .1.       xi-      1-     J    xL     •  I     •       •*       1  '  such    cases,    their   testimony   is   conHicting. 

On  the  other  hand,  the  >ssue  dey  say.t  vel    „  ^j,  ^^^^  ;^^^^^^^  ^f  ^^^  appellant  in  con- 

non  IS  a  statutory  proceeding.      It   .s    he  |  ^.      ^j^    ^^^^  ^j  j^^  1,^^  be  rejected, 

t?}^.?''\%'SrLT^:tlZT:r^j:l°'  \t  ;  there  cannot  be  a  question  as  to  the  correct- 

ness  of  the  verdict.    If  all  the  evidence  ad- 


opinion  of  the  court,  said:  "The  equitable 
becomes  for  the  occasion  a  legal  forum,  and 
the  proceedings  are  according  to  the  course 
of  the  common  law.  In  practice,  the  mode 
of  saving  question  decided  by  the  jud^e 
during  the  trial  is  the  same,  to-wit:  by  bill 
of  exceptions.  *  ♦  Errors  committed  on 
the  trial  of  the  issue  cannot  be  reached  di- 
rectly by  an  appellate  forum,  but  must  form 
the  subject  of  a  motion  to  the  chancellor  in 
the  chancery  cause  for  a  new  trial,  and  if 
improperly  refused  by  him,  an  appeal  lies 
from  his  decree."  iSee  also  Malone*s  adm'r 
and  others  v,  Hobbs  and  others,  l  Rob.  R. 
346,   389. 

According  to  these  principles  it  would 
seem  to  be  clear  that  upon  the  trial  of  an 
issue  devisavit  vel  non,  the  mode  of  pro- 
ceeding upon  the  trial  is  substantially  the 
same  as  upon  the  trial  of  common  law 
actions.  In  this  case,  therefore  the  appel- 
lants having  submitted  to  the  ruling  of  the 
court  against  them  without  exception,  can- 
not now  be  heard  to  insist  upon  the  error, 
if  such  there  be,  as  ground  of  reversal. 
What  is  here  said  equally  applies  to  the 
testimony  of  another  witness,  James  Cun- 
diff,  which  was  objected  to  upon  the  ground 
that  a  proper  foundation  had  not  been 
67  laid  for  its  introduction;  *but  no  ex- 
ception was  taken  to  the  ruling,  nor 
any  purpose  expressed  to  save  the  point. 

The  last  assignment  of  error  to  be  con- 
sidered, is  in  the  refusal  of  the  court  below 
to  set  aside  the  verdict  as  against  the  evi- 
dence. As  already  stated,  the  bill  of  excep- 
tions contains  the  testimony,  and  not  the 
facts.  The  application  to  this  court  for  a 
new  trial  is  therefore  subject  to  the  rule 
which  forbids  an  appellate  tribunal  to  re- 
verse the  judgment,  unless  by  rejecting  all 
the  parol  evidence  for  the  exceptors  and 
giving  full  force  and  credit  to  that  of  the 
adverse  party,  the  decision  of  the  court  be- 
low still  appears  to  be  wrong.  Bull's  case, 
14  Gratt.  621. 

The  appellees  introduced  as  a  witness, 
Wm.  M.  Bishop,  the  scrivener  of  the  will, 
the  executor  named  therein  and  an  attestmg 
witness,  who  proved  the  execution  of  the 
instrument  by  the  testatrix  and  her  capacity 
to  make  a  will;  and  there  rested  their  case. 
The   appellants   then   read   to  the  jury   the 


suit."  It  is  not  intended  to  inform  the 
conscience  of  the  court,  which  is  bound  to 
decree  according  to  the  verdict,  unless  for 
good  cause  shown  a  new  trial  is  granted. 
It  is  a  probate  jurisdiction  exercised  by  the 
jury  in  order  to  the  final  probite  of  the  will. 


duced  on  either  side  be  considered,  it  still 
appears  there  is  such  conflict  in  the  opinion 
and  recollection  of  the  witnesses  in  regard 
to  the  capacity  of  the  testatrix  and  tho 
due  execution  of  the  instrument  as  would 


In    Coalter's   ex*or  v.    Bryan   and    wife,    1  '  preclude   this   court    from   any   interference 
Gratt.  18,  C5.  Jr.cls:c  Baldwin,  delivering  the    ^vi^h  the  finding  of  the  jury 
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Although  in  a  court  of  probate  it  has  been 
held  to  be  necessary  to  examine  all  the 
88  attesting  witnesses  to  a  will,  *or  the 
number  required  by  law,  if  to  be  had, 
it  is  not  necessary  that  the  material  facts  shall 
be  proved  by  more  than  one.  Any  one  of 
them  may  prove  the  due  execution  of  the 
will  and  its  attestation  by  himself  and  the 
others;  and  if  his  testimony  be  satistactory, 
it  is  sufficient.    Pollock  and  wife  v.  Glassell, 

2  Gratt.   439-460.    In   Dudleys   v,    Dudleys, 

3  Leigh  436,  it  was  held  that  where  the  tes- 
timony of  one  of  the  attesting  witnesses  is 
directly  contradicted  by  another,  and  th<5 
county  and  circuit  courts  both  give  credit 
to  the  witnesses  for  the  will,  this  courts 
upon  a  mere  question  of  credibility,  will  al- 
ways presume  that  inferior  courts  which 
saw  and  heard  the  witnesses  examined,  de- 
cided correctly.  A  person  who  signs  his 
name  as  a  witness  to  a  will,  by  his  act  of 
attestation  solemnly  testifies  to  the  sanity 
of  the  testator.  If  he  should  afterwards 
attempt  to  impeach  the  will  upon  the  ground 
of  the  want  of  sufficient  capacity,  his  evi- 
dence will  not  be  positively  •  rejected,  but 
it  is  received  with  the  utmost  caution.  If 
the  jury  in  this  case  viewed  the  testimony 
of  the  adverse  witnesses  with  some  degree 
of  suspicion,  and  gave  credit  rather  to  ihc 
witnesses  sustaining  the  will,  upon  the 
score  of  intelligence  or  integrity,  this  court 
cannot  say  from  anything  contained  in  the 
record,  they  erred  in  their  conclusions; 
more  especially  as  their  finding  is  approved 
by  the  judge  presiding  at  the  trial.  Ford  v. 
Gardner,  l  Hen.  &  Munf.  72;  Jesse  v.  Par- 
ker, 6  Gratt.  57. 

Upon  the  whole,  we  are  of  opinion   the 
decree  of  the  circuit  court  must  be  affirmed. 
Decree  affirmed. 


69  *Crawford  v.  Shover  &  als. 

September   Term,   1877,   Stauntoik 

Absent,    Andekson,    J. 

I.  C  died  in  1858,  leaving  a  will  uy  wh.ch  he  gave 
to  S  $8^,000,  and  appointed  \V  his  executor.  J 
qualified  as  guardian  of  S.  M  owed  to  C,  for  land 
purchased  in  his  lifetime,  $8,000,  secured  by  the 
vendor's  Hen.  The  legacy  to  S  was  reduced  to 
$5,500,  and  M  paid  $1,000  to  W,  who  paid  it  over 
to  J.  And  iu  having  dieu  in  June,  1863,  his  ex- 
ecutor proposed  to  pay  to  W  a  part  of  the  debt  of 
M  to  C.  W  declined  to  receive  it  but  it  was  un- 
derstood between  them,  that  if  J,  as  guardian, 
would  receive  it,  and  J's  receipt  was  brought  to  W, 
he  would  credit  the  amount  on  M's  bond.  J,  hav- 
ing consulted  counsel,  and  being  informed  that  the 
judge  would  authorize  the  investment  of  the  money 
in  Confederate  bonds,  J  and  the  executor  went  to- 
gether to  the  agent  of  the  Confederate  government 
and  gave  him  $4,500  to  be  invested  in  a  bond, 
which  was  afterwards  obtained.  And  at  the  same 
time  J  filed  his  petition  to  the  judge  for  leave  to 
invest,  which  was  authorized  by  an  order  in  vaca- 
tion, and  J  gave  a  receipt  for  $4,500  to  W,  and  W 
credited  the  bond  of  M  with  the  amount.  On  a  bill 
filed  by  S  by  his  next  friend,  against  J  and  his 
sureties — Held: 
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1.  Trusta — Confederate        Momer-— J       was 

guilty  of  a  breach  of  his  trust  in  recdvinf  tbe 
Confederate  money  in  discharge  of  an  ante-mr 
debt    well    secured   on    land. 

2.  Same — Saikie — Order  of  Coart. — ^That  the 
money  was  not  received  in  the  due  executioa  of 
his  trust,  and  the  judge  had  no  authority  to 
order   the    investment. 

II.  By  an   amended  bill  by   S,   W   and  the  executors 
of  M  were  made  defendants,  ana  were  charged 

70  with  participating  in  and  instigating  'the  act 
of   J.     But   the   decree  is  against  J   and  las 

sureties,    and   the   amended    bill   is   dismissed.     On 

appeal   by   J — Held: 

Appeal.— That  the  plaintiff,  S,  being  satisfied 
with  the  decree,  and  J  in  his  answer,  both  to 
the  original  and  amended  bill,  having  averred 
that  he  had  acted  on  the  advice  of  his  counsel 
and  with  the  approval  of  his  own  judgment,  J 
cannot  complain  of  the  decree  as  not  holding  W 
and  M's  executor  liable  with   him  to  S. 

George  W.  Crawford  died  in  1858,  leaving 
a  will,  which  was  admitted  to  record  in  the 
county  court  of  Augusta,  and  William  Craw- 
ford qualified  as  his  executor.  The  testator 
was  unmarried,  and  had  in  his  lifetime 
provided  for  two  orphan  boys,  and  by  his 
will  gave  to  them  legacies.  To  George  T. 
Shover,  one  of  these  boys,  he  gave  a  legacy 
of  $8,000,  and  directed  that  it  should  be  put 
out  to  interest  for  his  benefit.  And  he  di- 
rected his  executor  to  place  said  Shover  at 
some  suitable  place  to  be  raised,  and  to  pay 
particular  attention  to  his  education  and 
training.  By  the  last  clause  of  his  will  the 
testator  says:  "I  wish  my  friend  Wm. 
Crawford,  Sr.,  to  act  as  executor  and  take 
charge  of  my  estate  and  my  two  orphan 
boys,  and  do  the  best  for  them  you  can.  for 
they  will  be  left  in  this  world  without  a 
friend  to  protect  them." 

The  executor,  Wm.  Crawford,  seems  to 
have  attended  to  these  boys  until  October, 
1860,  when,  at  his  request,  John  H.  Craw- 
ford qualified  as  guardian  of  George  T. 
Shover,  with  James  Crawford  and  Rudoiph 
Turk  as  his  sureties. 

After  the  death  of  George  W.  Crawford, 
ill  a  suit .  instituted  for  the  settlement  of 
his  estate,  it  was  ascertained  that  it  was 
not  sufficient  to  pay  his  debts  and  legacies 
in  full,  and  the  legacies  were  therefore 
scaled,  that  of  Shover  to  about  $5,500.  Of 

71  this    sum    the    executor    *paid   to  the 
guardian    $1,000   in    March,   1861;  and 

the  guardian  obtained  from  the  county 
court  two  orders  authorizing  him  to  expend 
a  part  of  the  principal  of  his  ward's  estate 
in  his  support. 

The  guardian  settled  his  account  in  Feb- 
ruary, 1863,  showing  a  balance  in  his  hands 
of  $434.11  of  principal,  and  $30  of  interest. 
In  March,  1865,  he  settled  another  account, 
when  he  was  stated  to  be  indebted  to  his 
ward  on  the  25th  of  October.  1864.  in  the 
sum  of  $4,590.40.  This  was  made  by  a  charge 
of  the  guardian  with  the  sum  of  $4,559.77, 
as  amount  received  of  William  Crawford, 
executor,  on  the  25th  of  June,  1863.  And 
he  settled  a  third  account  in  which  he  is 
credited  with  the  amounV-of  a  seven  per 
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cent,  bond  of  the  Confederate  States,  dated 
the  25th  of  June,  1863,  for  $4,500,  with  inter- 
est from  that  time,  $735*  and  allowing  him 
this  credit  he  was  in  aavance  to  his  ward 
on  the  25th  of  October,  1865,  in  the  sum  of 
$613.18.  It  was  this  credit  which  was  the 
material  subject  of  controversy  in  this  case; 
and  the  facts  in  relation  to  it,  as  gathered 
from  the  evidence,  seem  to  be  as  follows: 

After  making  his  will,  George  W.  Craw- 
ford sold  his  tract  of  land  in  the  county  of 
Augusta  to  Edward  G.  Moorman,  but  did 
not  make  him  a  deed,  and  after  his  death 
William  Crawford,  by  the  directions  of  the 
court,  executed  the  deed,  reserving  the  vend- 
or's lien  for  the  purchase  money,  which 
amounted  to  upwards  of  $7,000.  The  $1,000 
before  mentioned,  was  paid  by  the  executor  to 
the  guardian  by  an  order  on  Edward  G.  Moor- 
man, who  seems  to  have  died  soon  after  its 
payment.  After  his  death  his  son,  John  S. 
Moorman,  who  was  his  executor,  applied  to 
William  Crawford,  the  executor  of  George 
W.  Crawford,  to  receive  a  portion  of  the 
purchase  money  due  on  the  land,  when  Wil- 
liam   Crawford   told   him    to   pay    the 

72  money  to  the  guardian  of  Shovcr,  ♦as 
he    could    not    receive    it    unless    the 

guardian  would  take  it  from  him,  and  that 
would  be  the  shortest  way  to  settle  it.  Sub- 
sequently John  S.  Moorman  requested  him 
to  apply  .to  Judge  Thompson,  who  was  ihe 
judge  of  the  circuit  court  of  Augusta  county, 
to  permit  the  investment  of  the  money  due 
from  Moorman's  estate  to  Crawford's  es- 
tate in  Confederate  bonds.  He  replied  that 
he  did  not  know  whether  or  not  he  was  the 
proper  person  to  receive  it,  but  he  would 
consult  his  counsel  and  let  him  know.  He 
did  see  his  counsel,  and  was  advised  by 
him  that  it  was  not  his  place  to  make  the 
application,  but  it  was  that  of  the  guardian; 
and  this  advice  William  Crawford  communi- 
cated to  Moorman.  It  then  being  under- 
stood between  William  Crawford  and  Moor- 
man that  upon  his  bringing  to  said  Crawford 
the  guardian's  receipt  to  himself  for  the 
amount,  he  would  credit  the  amount  on  the 
bond  of  Edward  G.  Moorman.  John  S.  Moor- 
man so  informed  the  guardian.  The  guardian 
thereupon  consulted  his  counsel  to  know 
whether  Judge  Thompson  would  authorize 
the  investment,  and  being  advised  that  the 
judge  would  do  it,  Moorman  and  guard- 
ian went  together  to  the  agent  of  the  Con- 
federate government  in  Staunton,  and  put- 
ting into  his  hands  the  sum  of  $4,500,  ob- 
tained from  him  a  certificate  of  the  fact,  and 
he  afterwards  delivered  to  the  guardian  the 
bond,  and  the  guardian  executed  a  receipt 
to  William  Crawford,  the  executor,  for  the 
amount,  and  delivered  it  to  Moorman,  and 
he  took  it  to  the  executor,  who  credited  the 
amount  upon  Edward  Moorman's  bond. 

At  the  time  the  money  was  delivered  to 
the  said  agent,  the  counsel  of  the  guardian 
filed  the  guardian's  petition  to  the  judge 
for  permission  to  invest  the  money  in  Con- 
federate securities,  stating  that  the  fund 
came  into  his  hands  in  the  due  courts 

73  of  his  trust;  and  the  *judge  made  the 
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order  according  to  the  prayer  of  the  pe- 
tition. At  the  time  this  investment  was 
authorized  and  made  Confederate  currency 
was  as  eight  to  one  of  gold. 

In  April,  1870,  George  T.  Shover,  by  his 
next  friend,  instituted  a  suit  in  equity 
against  John  H.  Crawford  and  James  Craw- 
ford and  Rudolph  Turk,  his  sureties,  for  a 
settlement  of  the  guardian's  account.  He 
protests  against  the  account  settled  by  the 
guardian,  and  asks  that  the  account  between 
himself  and  the  said  John  H.  Crawford 
may  be  settled  from  the  beginning.  He 
surcharges  and  falsifies  all  the  items  of 
payments  in  these  accounts,  and  especially 
the  credit  to  the  guardian  of  the  Confeder- 
ate bond  for  $4,500  and  the  interest  upon  it. 

John  H.  Crawford  answered  the  bill. 
After  speaking  of  some  other  minor  ob- 
jections to  his  accounts,  he  comes  to  the 
item  of  $4,500.  Of  this  he  says:  The  estate  of 
Edward  G.  Moorman  was  indebted  to  the 
estate  of  George  W.  Crawford,  and  Moor- 
man's executor  was  anxious  to  pay  the 
amount.  Respondent  understood  that  Moor- 
man's executor  applied  to  G.  W.  Crawford's 
executor  to  receive  payment  of  the  money 
in  currency,  and  that  the  executor  replied 
that  he  would  not  receive  the  money  unless 
he  could  use  it  in  payment  of  legacies,  &c. 
Moorman's  executor  said  that  Crawford's 
executor  could  invest  the  money;  but  the 
executor,  upon  consultation  with  counsel, 
was  advised  that  he  had  nothing  to  do  with 
the  investment  of  funds;  and  so  he  refused 
to  receive  them,  unless  respondent,  as 
guardian,  would  consent  to  receive  the 
money  on  account  of  his  ward.  Respond- 
ent then  applied  to,  and  declined,  for  the 
reason  that  he  could  not  use  or  invest  the 
money;  but  he  was  assured  that  the 
circuit  court  was  approving  of  the  invest- 
ments of  fiduciary  funds  in  Confeder- 
ate and  state  bonds,  and  he  was  as- 
74  sured  if  he  would  accept  the  *money 
there  would  be  no  difficulty  on  the 
subject;  or  if  there  should  be  any,  Moor- 
man would  take  back  the  money.  Under 
these  circumstances  respondent  consulted 
his  counsel,  and  was  advised  that  he  con  Id, 
by  applying  to  the  judge  of  tht  circuit 
court,  get  an  order  to  invest  the  funds.  On 
this  advice  respondent  filed  his  petition, 
asking  the  instruction  of  the  judge,  who 
made  a  vacation  order  authorizing  the  in- 
vestment. He  avers  that  he  acted  in  perfect 
good  faith  in  the  matter  upon  the  advice  of 
his  counsel,  and  had  no  interest  except  to 
do  his  duty  as  well  as  he  knew  how. 

Under  an  order  of  the  court  made  in  the 
cause.  Commissioner  Ranson  returned  his 
report  in  1872  upon  the  accounts  of  the 
guardian.  Charging  him  with  the  $1,000 
received  from  the  executor  in  March,  1861, 
but  not  charging  him  with  the  amount  of 
the  Confederate  Bond,  and  scaling  the  pay- 
ments made  for  the  ward,  he  reported  the 
guardian  indebted  on  the  25th  of  October, 
1865,  in  the  sum  of  $801.67.  He  however 
made  several  alternate  statements,  in  the 
second   of  which   he  charged   the  guardian 

with   the  said  sum  of  $4,5|f9^  po>^jwfe>  23d. 
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1863;  and  found  the  guardian  indebted  on 
the  25th  of  October,  1865,  in  the  sum  of 
$5,656.49. 

The  plaintiff  by  his  counsel  excepted  to 
the  report  of  the  commissioner,  because  in 
his  first  and  approved  statement  he  failed 
to  charge  the  guardian  with  the  sum  of 
$4,500  invested  as  before  stated;  and  be- 
cause in  all  his  statements  he  stops  the  com- 
pounding of  interest  against  the  guardian 
on  the  25th  of  October,  1865,  instead  of 
continuing  it  until  the  9th  of  March,  1872, 
when  the  ward  came  of  age.  On  the  com- 
missioner's own  principle,  it  should  have  been 
continued  to  April,  1866,  when  the  guard- 
ian's resignation  was  accepted  by  the  court. 
In  June,  1873,  the  plaintiff  Shover  having 
come  of  age,  he  filed  an  amended  and 
75  supplemental  bill  in  the  *cause,  in 
which  he  made  William  Crawford,  the 
executor  of  George  W.  Crawford,  John  S. 
Moorman  and  Mary  L.  Moarman,  executor 
and  executrix  of  Edward  G.  Moorman,  par- 
ties defendant.  In  his  amended  bill  he  sets 
out  the  relationships  between  the  executor, 
and  guardian  and  Moormans.  He  charges 
that  his  necessities  did  not  require  the  col- 
lection of  the  money  from  Moorman's  es- 
tate; that  the  guardian  had  no  use  for  it,  and 
could  not  lend  it  out  or  pay  it  over.  He 
charges  that  John  S.  Moorman,  William 
Crawford  and  the  guardian,  John  H.  Craw- 
ford, confederated  and  conspired  together, 
and  that  they  intended  and  designed  to  se- 
cure the  acquittance  of  the  Moorman  es- 
tate from  liability  cotemporaneously  with 
the  investment  of  the  Cfonfederate  funds 
paid  over,  so  as  to  relieve  the  trusted  fidu- 
ciaries from  all  personal  risk  and  loss;  that 
these  acts  should  be  considered  as  a  part  of 
the  same  transaction,  dependent  upon  and 
concurrent  with  each  other,  and  that  said 
John  S.  Moorman  and  John  H.  Crawford 
were  both  present  and  consenting  together 
in  carrying  out  the  arrangement  that  had 
been  agreed  upon  in  pursuance  of  the  ad- 
vice and  direction  cf  William  Crawford,  the 
executor.  He  insists  that  neither  William 
Crawford,  the  executor,  nor  John  H.  Craw- 
ford, the  guardian,  ri\-e'ved  the  money  in 
the  due  course  of  the  administration  of  his 
trust,  and  that  John  S.  Mo(  rman  not  only 
knew  th.it  such  was  the  case,  but  urged  that 
such  course  should  be  pursued  as  a  matter 
of  accrmmodation  to  him  and  his  co-repre- 
sontative  of  E.  G.  Moorman's  estate. 

William  Crawford  and  Moorman  several- 
ly answered  the  bill,  and  John  H.  Crawford 
also  answered  it.  They  deny  all  confeder- 
ation or  fraud,  and  set  out  the  circumstances 
attending  the  transaction.  John  H.  Craw- 
ford says,  in  receiving  the  Confederate 
76  money  he  acted  solely  *with  the  view 
of  promoting  the  best  interests  of  his 
ward;  he  had  never  doubted  the  goodness 
of  the  then  currency,  but  had  received  and 
payed  it  out  in  his  own  transactions  as 
freely  and  with  as  little  resitation  as  he 
now  receives  the  present  currency.  When 
Moorman's  executor  proposed  to  pay  the 
money  due  to  respondent's  ward,  it  struck 


him  as  the  very  best  thing  that  could  be 
done  with  complainant's  funds  to  have  it 
invested  in  seven  per  cent,  bonds,  furnish- 
ing, as  he  thought,  a  safe  investment, 
yielding  a  regular  income;  but  being  wholly 
inexperienced  in  such  matters  he  was  not 
willing  to  take  any  step  without  the  advice 
of  counsel.  And  it  was  upon  the  advice  and 
information  of  his  counsel,  and  with  the 
full  approbation  of  his  own  judgement,  he 
had  acted  in  receiving  the  money  and  mak- 
ing the  investment.  He  denies  emphatically 
the  charge  of  confederacy  and  conspiracy 
with  William  Crawford  and  Moorman  to 
injure  the  plaintiff.  Respondent  received 
the  money  on  the  advice  of  his  counsel,  and 
upon  his  own  judgment  that  it  was  right 
and  proper  he  should  receive  it. 

The  cause  came  on  to  be  heard  on  the 
20th  of  June,  1874,  when  the  court  being  of 
opinion  that  Commissioner  Ranson's  sec- 
ond alternate  statement  constitated  the 
proper  basis  for  a  decree,  confirmed  the 
same  and  decreed  that  John  H.  Crawford  and 
his  sureties,  James  Crawford  and  Rudolph 
Turk,  should  pay  to  the  plaintiff,  Shover, 
five  thousand  six  hundred  and  eighty-two 
dollars  and  twenty-seven  cents,  with  inter- 
est thereon  from  the  25th  of  October,  1865, 
until  paid,  and  his  costs.  And  the  amended 
and  supplemental  bill  was  dismissed  as  to 
William  Crawford  and  the  executors  of  E. 
G.  Moorman.  And  thereupon  John  H. 
Crawford  applied  to  a  judge  of  this  court 
for  an  appeal;  which  was  allowed. 

Cochran  and  William  M.   Robertson,  for 
the  appellant. 
77  *Michie  and  SheflFey,  for  the  appel- 

lee Shover. 
Harrison  and  Stuart,  for  William  Craw- 
ford and  Moorman's  executors. 

Moncure,  P.  The  court  is  of  opinion  that 
the  appellant,  John  H.  Crawford,  as  guard- 
ian of  the  appellee,  George  T.  Shover,  com- 
mitted a  breach  of  trust,  by  receiving 
of  the  appellee,  William  Crawford,  execu- 
tor of  George  W.  Crawford,  deceased,  on 
the  25th  day  of  June  1863,  four  thousand 
five  hundred  dollars  in  Confederate  States 
treasury  notes  in  payment  and  discharge  of 
so  much  of  the  legacy  of  eight  thousand 
dollars,  bequeathed  by  the  will  of  the  said 
testator  to  his  adopted  son,  the  said  George 
T.  Shover. 

The  said  legacy,  to  the  extent  of  the 
amount  thus  paid,  was,  at  the  time  of  such 
payment,  perfectly  secure;  and  it  would 
have  so  remained  until  actual  payment  in 
good  money,  but  for  the  payment  in  Con- 
federate money  as  aforesaid.  The  estate  of 
the  said  testator  had  been  ascertained,  by 
judicial  inquiry,  to  be  ample  for  the  pay- 
ment of  at  least  that  portion  of  the  said 
legacy  which  was  thus  paid  in  Confederate 
money.  The  said  estate  being  insufficient 
to  pay  the  legacies  in  full,  the  amount  there- 
of entitled  to  payment  was  respectively 
scaled  according  to  the  value  of  the  estate 
which  was  applicable  to  such  payment.  The 
executor,  therefore,  whose  pecuniary  ability 
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has  not  been  questioned  in  the  case,  and  the 
securities  in  his  official  bond,  were  liable 
for  the  payment  of  the  amount  ascertained 
to  be  due  to  the  legatee  Shover  as  aforesaid. 
And  there  was,  if  possible,  a  still  firmer  and 
more  permanent,  or  at  least  a  great  addi- 
tional security  of  the  said  amount,  arising 
from  the  fact  that  the  estate  of  the  testator 
consisted  almost   exclusively   of  a   debt   of 


it  about  the  time  of  the  commencement  of 
the  war.  This  sum,  judiciously  applied, 
would,  it  seems,  have  been  amply  sufficient 
for  the  support  of  the  ward  during  the  war. 
And  if  more  had  been  required,  no  doubt 
it  would  have  been  small  in  amount,  and 
could  have  been  obtained  of  the  executor  in 
further  part  of  the  said  legacy.  It  appears 
that   the   ward   was   very  inexpensive,   and 


78 


upwards    of    seven    thousand    dollars,  I  his   wants  very  small.    In  fact  neither  the 


balance  *still  remaining  due  of  the 
purchase  money  of  a  very  valuable 
tract  of  land  in  the  county  of  Augusta, 
which  had  been  sold  by  the  testator  after 
making  his  will  and  shortly  before  his 
death,  on  which  land  there  had  been  re- 
tained, and  there  still  existed,  a  vendor's 
lien  for  the  payment  of  the  purchase  money, 
which  rendered  such  payment,  in  good 
money,  perfectly  secure.  Of  all  these  facts 
the  appellant,  the  guardian  of  the  legatee 
Shover,  was  fully  informed  and  cognizant. 

Under  these  circumstances  it  was  a  pal- 
pable breach  of  trust  in  the  said  guardian  to 
receive  payment  of  the  said  sum  of  $4,5C0 
in  Confederate  money  on  account  of  said 
legacy  as  aforesaid.  Such  money  was,  at 
the  time  of  such  payment,  very  heavily 
depreciated;  that  is,  depreciated  to  the  ex- 
tent, in  comparison  with  gold,  of  eight  dol- 
lars in  Confederate  money  to  one  dollar  in  , 


executor  nor  the  guardian  expressed,  or 
seem  to  have  felt,  any  desire  to  receive 
Confederate  money  at  par  for  good  money, 
and  each  refused  at  first  to  do  so  in  regard 
to  the  debt  due  to  Moorman  to  the  testator's 
estate.  They  both  knew  that  debt  to  be 
perfectly  secured,  in  any  event  of  the  war; 
while  they  knew  that  Confederate  money 
and  Confederate  bonds  would  only  be  good 
in  the  event  of  the  success  of  the  Confeder- 
ate cause,  if  even  then;  and  it  is  not  strange, 
therefore,  that  their  first  impulse  was,  not- 
withstanding their  hope  and  belief  in  regard 
to  the  result  of  the  war  then  flagrant,  and 
to  the  ultimate  payment  of  Confederate 
notes  and  bonds,  not  to  embark  the  ward's 
estate  in  the.  venture  of  the  revolutionary 
struggle  which  was  then  in  progress.    And 

it  was  not  until  they  were  informed 
80      and   advised,   as   they   *seem   to  have 

been,  that  the  transaction  could  be 
gold.    So  that  the  scaled  value  of  the  $4,500,  ■  legalized  by  an  investment  in  Confederate 


received  by  the  guardian  as  aforesaid  in 
Confederate  money  at  its  nominal  amount, 
was  but  $562.50  in  gold ! 

Certainly  nothing  short  of  the  most  over 


bonds,  made  by  the  guardian  under  the 
sanction  of  a  judge  of  a  circuit  court  in 
vacation,  under  an  act  passed  March  5,  1863, 
entitled    "an   act   authorizing   fiduciaries   to 


ruling  necessity  could  have  warranted  the    invest  funds  in  their  hands  in  certain  cases 
laruardian  in  making  so  great  a  sacrifice  as  |  and  for  other  purposes,"  (Acts  of  Assembly 


is    thus   apparent.     And    certainly   no    such 
necessity  existed  in  this  case. 

It  is  not  sufficient  to  say  that  many,  and, 
indeed,  most  of  the  southern  people  had 
strong  faith  in  the  ultimate  triumph  of  the 
Confederate  cause,  and  in  the  ultimate  pay- 
ment of  the  Confederate  debt;  that  while 
Confederate  money  was  never  made  a  legal 
tender,  yet  it  was  receivable  in  payment  of 
taxes,  and  its  currency  was  encouraged  as 
much  as  possible  by  legislation,  and  it  was 
considered  by  many,  and  perhaps  most  of 
the  southern  people  as  their  patriotic  duty, 
in  the  management  of  their  own  individual 
transactions,  to  accredit  Confederate  money 
as  much  as  possible,  and  to  receive  it  with- 
out question  in  payment  of  debts. 
79  *But  what  a  man,  sui  juris,  may  do 

in  the  management  of  his  own  indi- 
vidual affairs,  and  what  he  may  do  as  guard- 
ian of  an  infant  in  the  management  of  the 
affairs  of  his  ward,  are  two  very  different 
things.  He  may  be  as  partriotic  as  he 
pleases  in  giving  away  his  own,  and  it  will 
be  often  meritorious  for  him  to  do  so.  But 
he  cannot  be  patriotic  at  the  expense  of  his 
ward,  and  cannot  give  away  his  ward's  es- 
tate or  any  part  of  it. 

There  was  certainly  no  necessity  for  mak- 
ing such  a  sacrifice  as  appears  to  have 
been  made  in  this  case.  The  guardian  had 
received  of  the  executor  on  account  of  the 
legacy  to  his  ward,  one  tb'^tiFand  dollars  in 
good  money,  or  its  equivalent,  and  received 


1862  and  1863,  p.  81,  ch.  46,)  that  they  con- 
sented to  the  payment  of  Confederate 
money  in  discharge  of  the  legacy  due  to  the 
ward. 

Certainly  that  act  was  not  designed  to 
authorize,  and  did  not  authorize  a  fiduciary 
to  receive  payment  of  a  well-secured  good 
money  debt  in  Confederate  money  at  par 
when  greatly  depreciated  in  value,  unless 
there  was  some  overruling  necessity  for 
such  a  sacrifice,  nor  a  judge  to  sanction 
such  a  proceeding  by  ordering  such  Confed- 
erate money  to  be  invested  as  mentioned  in 
the  act.  On  the  contrary,  its  only  purpose, 
as  expressly  declared  in  the  act,  was  to 
make  it  lawful  for  a  fiduciary  having  in  his 
hands  money  received  in  the  due  exercise 
of  his  trust,  which,  from  any  cause  what- 
ever, he  was  unable  to  pay  over  to  the  par- 
ties entitled  thereto,  to  apply  by  motion  or 
petition,  to  any  judge  of  a  circuit  court  in 
vacation  for  leave  to  invest.  &c.,  in  interest 
bearing  bonds  or  certificates  of  the  Confed- 
erate States,  &c.  That  act  was  certainly 
not  designed  to  create  the  very  necessity  for 
which  it  was  intended  to  provide;  that  is, 
to  authorize  the  receipt  of  depreciated  Con- 
federate money  in  payment  of  a  good 
money  debt  in  order  that  such  Confederate 
money  might  be  invested  in  a  Confederate 
bond ;  but  only  to  authorize  such  an  investment 
of  Confederate  money  which  might  be  already 
in  the  hRnd*;  of  a  fiduciary,  having  been 
received  by  him  in  the  due  exercise  of  his 
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trust,  and  he  being  unable  from  any  cause 
to    pay    it    over    to    the    parties    entitled 

thereto. 
81  *Therefore  the  order  obtained  from 

Judge  Thompson  in  this  case  affords 
no  sanction  to  the  act  of  the  guardian  in 
receiving  the  Confederate  money  and  mak- 
ing the  investment  thereof  as  was  done  in 
this  case.  The  judge  had  no  jurisdiction 
to  make  such  an  order,  and  would  certainly 
not  have  made  it  if  the  facts  of  the  case 
had  been  set  out  in  the  petition,  or  other- 
wise made  known  to  him.  This  is  a  very 
clear  proposition  according  to  several  decis- 
ions heretofore  made  by  this  court.  Camp- 
bell's ex'ors  V.  Campbell's  ex'or,  22  Gratt. 
649;  Crickard's  ex'or  v.  Crickard's  legatees, 
25  Id.  410;  Kirby  v.  Goodykoontz  &c.,  26 
Id.  298. 

It  is  not  a  good  defence  to  the  guardian 
in  this  case  that  he  did  not  actually  intend 
to  injure  the  ward  by  the  act  complained  of, 
if  such  injury  was-  the  necessary  or  actual 
result  of  such  act;  nor  that  he  derived  no 
profit  from  the  act  complained  of.  Jen- 
nings V.  Jennings,  22  Id.  313;  Crickard's 
ex'or  V.  Crickard's  legatees,  supra;  Moss 
&c.  V.  Moorman's  adm'r  &c.,  24  Id.  97.  In 
2  Perry  on  Trusts,  sec.  847,  it  is  said  that 
"in  awarding  compensation  to  the  cestui 
que  trust  for  a  breach  of  trust,  the  court 
does  not  regard  it  as  material  that  the  trus- 
tee has  made  no  profit  nor  advantage  out  of 
the  estate.  If  there  is  a  breach  of  the  trust, 
and  an  inevitable  calamity  destroy  the  prop- 
erty, the  trustee  must  account  for  it.  If  he 
varies  from  his  duty,  he  must  account  for 
the  property  at  all  events."  Citing  Clough 
V,  Bond,  3   M.  &  C.  496. 

Much  was  said  in  the  pleadings  and 
proofs,  if  not  in  the  arguments  in  this  case, 
in  regard  to  the  facts  that  John  H.  Craw- 
ford is  the  first  cousin  of  John  S.  Moorman; 
that  William  Crawford,  the  executor  of 
George  D.  Crawford,  is  second  cousin  of 
John  H.  Crawford  and  John  S.  Moorman, 
and  first  cousins  of  Mrs.  M.  L.  Moorman, 
widow   and   executrix   of  E.   G.    Moorman; 

that  John  H.  Crawford's  father  and 
8S      Mrs.    M.    L.    Moorman   were   ♦brother 

and  sister  of  George  W.  Crawford,  and 
would  have  been  two  of  his  heirs-at-law  if 
he  had  died  intestate,  and  that  the  ward  and 
appellee,  G.  T.  Shover,  was  a  stranger  in 
blood  to  the  family.  But  these  facts  are  not 
sufficient  to  warrant  the  inference  that  there 
was  any  conspiracy  between  these  near  re- 
lations to  practice  a  fraud  upon  the  said 
ward  and  legatee,  and  there  was  doubtless 
no  such  conspiracy.  My  opinion  is  based 
upon  the  conduct  of  the  parties,  in  the  ab- 
sence of  any  such  imputation. 

Besides  the  cases  cited,  supra,  the  follow- 
ing, which  were  also  cited  in  the  argument, 
have  an  important  bearing  on  the  subject: 
Bennett  v.  Claiborne  &c.,  23  Gratt.  366; 
Ammon's  adm'r  v.  Wolfe  &c.,  26  Id.  621; 
Tosh  &c.  V.  Robertson  &c.,  27  Id.  270;  and 
Omohundro's  ex'ors  v.  Omohundro  &c.,  Id. 
824. 

I  am,  therefore,  of  opinion  that  the  said 
guardian  is  chargeable  as  for  good  money. 


with  the  amount  received  by  him  in  Confed- 
erate money  of  the  said  William  Crawford, 
executor  of  the  said  George  W.  Crawford, 
on  account  of  the  said  legacy  to  the  said 
G.  T.  Shover;  and  that  there  is  no  error  in 
holding  the  said  guardian  and  his  official 
sureties  liable  for  the  balance  due  by  said 
guardian  on  the  basis  of  his  being  so 
chargeable.  But  it  appears  by  an  inspection 
of  the  record  that  such  balance  on  the  25th 
day  of  October,  1865,  was  $5,656.49,  accord- 
ing to  Commissioner  Ranson's  alternate 
statement  No.  2,  adopted  and  confirmed  by 
the  circuit  court  as  the  basis  of  its  final 
decree  in  this  case,  instead  of  $5,682.23,  the 
principal  sum  decreed  for  in  favor  of  the 
said  George  T.  Shover,  against  the  said 
guardian  and  his  sureties,  with  interest 
thereon  from  the  said  25th  day  of  October, 
1865,  till  paid,  and  the  costs  of  said  Shover 
in  this  suit  in  the  said  court.  But  that 
small  mistake  in  the  principal  of  the 
said    balance,    being    plainly    apparent 

83  *on   the   record,   can   be   corrected  by 
this   court   without   reversing   the  said 

decree  for  that  purpose.  j\nd  if  there  be 
no  other  error  in  the  decree,  and  it  be  cor- 
rect and  complete  in  all  other  respects,  it 
will  only  be  necessary  to  amend  it  by  cor- 
recting the  mistake  aforesaid  and  to  affirm 
it  as  so  amended,  with  damages  and  costs. 

But  a  very  serious  question  yet  remains 
for  decision,  which  was  discussed  by  coun- 
sel in  the  argument  of  this  case,  both  in 
the  court  below  and  this  court,  and  that 
question  is,  whether  the  said  E.  G.  Moor- 
man's executors,  and  the  said  William 
Crawford,  executor  of  George  W.  Crawford, 
or  any  or  either  of  them,  are  also  liable  on 
account  of  the  said  breach  of  trust  of  the 
said  J.  H.  Crawford. 

This  question  was  not  put  in  issue  by  the 
original  pleadings  in  this  case,  the  bill, 
answer  and  replication  to  the  answer,  and 
it  could  not,  therefore,  have  been  decided 
in  this  case  if  it  had  come  on  to  be  heard  in 
that  state  of  the  pleadings.  But  the  ques- 
tion was  put  in  issue  by  the  amended  and 
supplemental  bill  and  answers  thereto  and 
replications  to  the  answers;  and  the  cause 
came  on  to  be  heard  on  all  the  said  plead- 
ings, and  the  decree  appealed  from  was 
rendered  thereon,  and  must  be  construed 
and  have  the  same  effect  a€  if  the  matter  of 
the  subsequent  pleadings  had  been  embraced 
in  the  original  pleadings  in  the  case.  The 
suit,  then,  must  be  considered  as  a  suit  not 
only  against  J.  H.  Crawford  as  guardian  of 
the  plaintiff  Shover,  and  the  official  surties 
of  such  guardian,  seeking  a  recovery  against 
them  for  a  breach  of  trust  committed  by 
the  guardian,  but  also  against  the  executors 
of  E.  G.  Moorman  and  William  Craw;fcrd, 
executor  of  George  W.  Crawford,  seeking  a 
recovery  against  them  for  having  aided  and 
participated  in  the  commission  of  such 

84  breach   of  trust.    *If  they,  or  any  of 
them    did    so,   and    participated,  they, 

or  such  of  them  as  did  so,  are  liable  accord- 
ingly. 

In  my  opinion  they  did  aid  and  participate 
in  said  breach  of  trust.  ^^  j 
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In  the  first  place,  the  executors  of  E.  G. 
Moorman  did  so  aid  and  participate.  On 
the  25th  day  of  June,  1863,  they  paid  to  the 
guardian  of  the  plaintiff,  on  account  of  his 
legacy  under  the  will  of  G.  W.  Crawford. 
$4,500  in  Confederate  States  treasury  notes 
at  par,  said  pajrment  being  made  out  ol  an 
ante- war  debt  due  by  E.  G.  Moorman  to  G. 
W.  Crawford,  secured  by  a  lien  on  real  es- 
tate of  much  greater  value  than  the  amount 
of  the  debt,  and  with  full  knowledge  that 
said  notes  were  to  be  immediately  invested 
by  the  said  guardian,  as  they  actually  were 
on  the  same  day,  in  a  bond  of  the  Confeder- 
ate States,  bearing  seven  per  cent,  interest 
At  the  time  of  such  payment  said  notes 
were  depreciated  in  value,  as  compared  with 
gold,  in  which  the  said  debt  ^yas  payable,  to 
the  extent  and  in  the  proportion  of  eight  to 
one.  In  other  words,  the  $4,500  thus  paid  in 
Confederate  notes  were  worth  but  $562.50 
in  gold,  and  being  invested  in  a  Confederate 
bond  as  a  permanent  investment,  it  th«s 
remained  until  the  end  of  the  war,  when  it 
became  utterly  worthless.  But  William 
Crawford  and  J.  H.  Crawford  refused  to  re- 
ceive the  said  payment  in  Confederate  notes, 
until  at  length  they  were  persuaded  to  do 
so  by  E.  G.  Moorman's  executors,  or  one 
of  them,  J.  S.  Moorman,  who  assured  them 
that  Judge  Thompson  would  make  an  order 
for  such  an  investment.  And  accordingly  on 
the  same  day,  the  whole  arrangement  was 
made  and  executed.  Moorman's  executors 
paid  the  notes  to  the  guardian,  J.  H.  Craw- 
ford, took  his  receipt  therefor  to  William 
Crawford,  executor  of  G.  W.  Craw- 
85  ford,  on  account  of  the  ♦legacy,- 
handed  the  said  receipt  to  the  said  ex- 
ecutor, who  entered  a  credit  for  the  amount 
thereof  on  the  bond  of  E.  G.  Moorman  to 
G.  W.  Crawford,  a  petition  was  filed  by  the 
guardian  to  Judge  Thompson  praying  for 
and  order  for  the  said  investment,  which 
was  accordingly  thereupon  made.  By  this 
operation,  supposing  it  to  have  eflFect,  the 
estate  of  E.  G.  Moorman  was  benefited  to 
the  extent  of  the  difference  between  $4,500 
and  $562.50;  that  is,  to  the  extent  of  $3,937.50, 
and  the  ward  was  injured  to  the  same  ex- 
tent; in  fact  was  injured  to  the  whole  ex- 
tent of  $4,500  in  good  money!  This  was  a 
palpable  breach  of  trust  on  the  part  of  the 
guardian,  in  which  the  executors  of  E.  G. 
Moorman,  or  one  of  them,  J.  S.  Moorman, 
not  only  participated,  but  which  he  advised 
and  instigated,  and  actively  brought  about 
by  his  agency,  and  which  enured  only  to 
the  benefit  of  E.  G.  Moorman's  estate. 

In  the  second  place,  William  Crawford, 
executor  of  G.  W.  Crawford,  also  aided  and 
participated  in  the  said  breach  of  trust.  He 
co-operated  in  the  perpetration  of  the  same, 
and  without  such  co-operation  it  could  not 
have  been  perpetrated.  He  alone  had  a  right 
to  receive  payment  of  the  debt  due  to  his 
testator's  estate  by  E.  G.  Moorman,  or  any 
part  of  it.  It  was  absolutely  necessary, 
therefor,  to  obtain  his  consent  and  co-oper- 
ation to  the  arrangement  whereby  the  pay- 
ment was  made  in  Confederate  notes  as 
aforesaid.    The    act   of  J.    S.    Moorman    in 


paying  $4,500  in  Confederate  notes  to  J.  H. 
Crawford,  the  guardian,  and  taking  his  re- 
ceipt as  for  so  much  money  paid  to  him  en 
account  of  the  legacy  to  his  ward  by  Wil- 
liam Crawford,  executor  of  G.  W.  Crawford, 
was  in  fact  as  well  as  in  law,  the  act  of  the 
said  executor  through  the  agency  of  the 
said  J.  S.  Moorman,  and  as  much  implicates 
and  binds  the  said  executor  as  if  he  had 
done  it  by  his  own  hand.    It  was  done 

86  by  his  *advice  and  instigation  and  au- 
thority. He  was  under  peculiar  obli- 
gations to  conserve  and  take  care  of  the  in- 
terest of  the  infant  legatee  of  his  testator, 
who  uses  in  his  will  this  strong  language  on 
the  subject:  "I  here  wish  my  friend  William 
Crawford,  Sr.,  to  act  as  executor,  and  take 
charge  of  my  estate  and  my  two  orphan  boys 
(George  T.  Shover  being  one  of  them)  and 
do  the  best  for  them  you  can,  for  they  will  be 
left  in  this  world  without  a  friend  to  protect 
them,  and  my  prayer  is,"  &c.  He  had  before 
said  in  his  will,  "I  direct  my  executor,  who 
will  hereinafter  be  named,  to  place  the  said 
George  T.  5hover  at  some  suitable  place  to 
be  raised,  and  to  pay  particular  attention  to 
his  education  and  training,"  &c.  William 
Crawford  was  thus  constituted  testament- 
ary guardian  of  this  orphan  and  adopted 
child  of  his  testator,  and  accordingly  acted 
as  such  for  several  years,  though  he 
probably  never  qualified  by  giving  bond 
and  security  according  to  law.  At  his  in- 
stance John  H.  Crawford  consented  to  act  as 
guardian  of  the  said  infant,  and  was  appointed 
and  qualified  as  such.  He  had  it  in  his  power 
completely  to  guard  and  protect  the  estate 
of  the  said  infant  by  refusing  to  receive  tl  e 
well-secured  debt  out  of  which  his  legacy 
was  payable  in  anything  but  gold;  and  cer- 
tainly not  in  Confederate  treasury  notes, 
so  greatly  depreciated  in  value  as  they  then 
were.  And  that  was  certainly  his  duty.  But 
he  did  not  do  it.  He  was  guilty  of  a  breach 
of  trust  in  that  respect.  And  he  advised  and 
instigated  and  aided  in  the  breach  of  trust 
committed  by  the  guardian,  which  could  not 
in  fact  have  been  committed  without  his 
co-operation. 

These  parties,  J.  S.  Moorman  and  Wil- 
liam Crawford,  thus  participated  in  the 
breach  of  trust  committed  by  J.  H.  Craw- 
ford, guardian  of  G.  T.  Shover,  and  are  lia- 
ble therefor  on  principles  which  have  been 
well   settled   by   this    court   in   several 

87  cases.    See  Cocke  &c.  v.  Minor  &c.,  *25 
Gratt.  94fi:  Jones'  ex'ors  ?'.  Clark  &c.. 

Id.  642;  and  the  cases  cited  in  those  two 
cases.  See  also  Tosh  &c.  v.  Kooerisun  olc, 
27  Id.  270. 

I  am  therefore  of  opinion  that  the  said 
J.  H.  Crawford,  J.  S.  Moorman  and  William 
Crawford  are  jointly  and  severally  liable  in 
this  case,  and  that  the  decree  ought  to  be 
against  them  all  and  the  sureties  of  the  said 
guardian,  instead  of  against  the  said  guard- 
ian  and  his  sureties  only.  But  as  my  breth- 
ren differ  with  me  in  regard  to  the  lia- 
bility of  the  said  J.  S.  Moorman  and  Wil- 
liam Crawford,  and  concur  with  me  only  in 
my  opinion  in  regard  to  the  liability  of  the 
said  guardian  and   his   sureties,  it  follows^ 
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therefore,    that    the    decree    appealed    from 
must  be  amended  as  aforesaid  and  affirmed. 

Christian,  J.  If  the  suit  in  this  case  had 
been  brought  for  the  purpose  of  fixing  lia- 
bility upon  the  executor  of  Moorman  and 
the  executor  of  Crawford,  as  well  as  upon 
the  guardian  and  his  sureties,  and  if  it  had 
bceh  charged  in  the  bill  that  the  guardian 
and  his  sureties  were  insolvent  and  that  he 
had  committed  a  breach  of  trust,  in  which 
the  executor  of  Moorman  and  the  executor 
of  Crawford  had  participated,  upon  such  a 
bill,  sustained  by  the  proofs,  a  very  differ- 
ent question  would  be  presented,  involving 
very  different  considerations.  That  is  not 
the  case  before  us,  and  need  not  be  decided 
here.  But  in  this  case  the  ward  has  recov- 
ered his  decree  against  his  former  guard- 
ian and  his  sureties.  He  is  satisfied  with 
that  decree  and  does  not  appeal  from  it.  The 
question  is,  therefore,  whether  the  guardian 
(not  the  ward)  upon  the  pleadings  and  proofs 
in  the  cause,  can  be  heard  to  complain  now, 
for  the  first  time  in  the  appellate  court,  that 
the  decree  of  the  circuit  court  is  erroneous  be- 
cause   he,    having   committed    a   breach    of 

trust,  ought  not  alone  be  held  respon- 
88      sible   therefor,   but    that   *others    who 

participated  with  him  in  such  breach 
of  trust  ought  to  be  held  equally  liable  with 
him.  This  is  a  position  which  the  ward 
might  properly  take,  but  which  the  guard- 
ian, certainly  in  the  pleadings  in  this  cause 
and  in  the  face  of  his  sworn  answers,  ought 
not  to  be  permitted  to  assume.  So  far  as 
Moorman's  executor  is  concerned  it  is  suf- 
ficient to  say,  that,  it  being  his  duty  to  pay 
the  debts  of  his  testator,  he  had  the  right  to 
pay  in  a  depreciated  currency  if  there  was 
the  hand  of  a  party,  sui  juris,  who  was  will- 
ing to  receive  it,  and  a  discharge  by  such 
an  one  was  a  full  and  complete  discharge 
and  satisfaction  of  the  debt.  The  debt  was 
due  to  Crawford's  executor;  he  agreed  to 
receive  it  if  Moorman  would  bring  to  him 
a  receipt  from  the  guardian,  to  whom  the 
money,  was  to  be  paid  over  by  Crawford's 
executor.  Upon  the  production  of  this  re- 
ceipt Crawford's  executor  credited  Moor- 
man's bond  by  that  amount.  In  the  absence 
of  all  proof  of  fraud,  or  participation  in  any 
breach  of  trust,  this  was  a  valid  payment  of 
Moorman's  debt  which  could  never  after- 
wards  be   questioned. 

Now,  as  to  Crawford's  executor,  the  rec- 
ord abundantly  shows  that  he  acted  with 
the  utmost  prudence  and  good  faith.  When 
the  proposition  was  made  to  him  to  receive 
the  Moorman  debt,  well  secured  upon  leal 
estate,  •  he  (after  taking  the  advice  of  an 
able  and  distinguished  lawyer,  the  lamented 
Baldwin,)  peremptorily  refused  to  receive 
it;  but  said  in  substance  to  Moorman,  that 
if  the  guardian  was  willing  to  receive  it  and 
would  take  all  the  responsibility  of  receiv- 
ing a  gold  debt  so  well  secured,  in  a  depre- 
ciated currency,  he  would  accept  the  guard- 
ian's receipt  and  credit  it  on  Moorman's 
bond.  The  guardian,  both  in  his  answer  to 
the  original  and  amended  bills,  affirms  posi- 
j.: — 1_-  ^\^^^  j^g  received  on  his  own  responsi- 


bility and  on  his  own  judgment  the  Confed- 
erate money  from  Moorman,  and  de- 

89  fends  himself  in  the  court  *below  in 
all  the  pleadings  and  evidence  which 

he  has  taken,  upon  the  ground  that  it  was 
the  best  arrangement  he  could  make  for  his 
ward;  that  what  he  did  in  the  premises 
was  done  in  good  faith,  from  which  he  re- 
ceived no  profit  or  advantage,  and  that, 
therefore,  he  ought  not  to  be  held  respon- 
sible for  a  collection  and  investment  which 
he  thought  at  the  time  was  for  the  advan- 
tage of  his  ward,  and  which  he  could  not 
then  foresee  would  be  worthless.  He  no- 
where affirms,  or  even  intimates,  that  he 
was  induced  or  instigated  to  the  course  he 
pursued  by  Crawford's  executor  or  Moor- 
man's executor,  but  on  the  contrary,  em- 
phatically affirms  in  the  last  paper  filed  in 
the  cause  (his  answer  to  the  amended  bill), 
that  he  acted  upon  his  own  authority  and 
his  own  judgment,  and  seeks  to  justify  his 
action  in  this  respect  as  one  made  in  good 
faith  and  for  the  best  interest  of  his  ward. 

After  this,  he  cannot  now,  for  the  first 
time  in  the  appellate  court,  shift  upon  the 
shoulders  of  others  the  burthen  which  he 
deliberately  took  upon  himself.  It  is  clear 
that  but  for  the  conduct  of  the  guardian  in 
this  case,  the  investment  for  the  ward,  as 
left  by  the  testator,  would  have  remained 
intact.  The  loss  was  occasioned  not  by 
Crawford's  executor,  but  by  the  act  of  the 
guardian,  and  he  and  his  sureties  alone  are 
responsible.  The  pleadings  and  evidence 
in  the  cause  do  not,  in  my  opinion,  justify 
this  court  in  saying,  what  the  appellate  has 
never  pretended  or  said,  that  in  collecting 
Confederate  money  for  a  gold  debt  well  se- 
cured, and  investing  the  same  in  Confeder- 
ate bonds,  he  was  instigated,  aided,  and 
advised  by  Crawford's  executor  and  Moor- 
man's executor. 

I  am  for  fixing  the  liability  in  this  case 

where  it  has  been   fixed  hy  the  parties  as 

well  as  by  the  law,  and  am  for  affirming  the 

decree    of    the    circuit    cowrt    without   any 

change    or    modification    whatever. 

90  *Staples   and    Burks,   Ps,   concurred 
in  the  ooinion  of  Moncure,  P.,  except 

as  to  the  liabwitty  of  WUHam  Crawford  and 
Moorman's  executors.  On  that  p«int  they 
concurred  with  Judge  Christian. 

Decree  amended  and  affirmed. 


91  ^SitHngton  v.  Kinney's  Adm'r. 

September   Tenn,   1877,   Staunton. 
Absent,  Andbrson,  J, 

Neiretiable       Paper — Saretlea — ^R  eleasc.— 1° 

1856  G  made  his  note  for  $775,  which  was  endorsed 
by  J,  S  and  K,  and  which  beiac  protested  was 
taken  up  by  K.  G  then  made  a  deed  by  whidi  he 
conveyed  in  trust  certain  personal  property,  and 
among  it  a  slave  named  Jenney,  in  tmst  to  sccarc 
these  endorsers  anu  five  others,  e^ally  for  all 
their  suretyships  for  him.  At  the  same  tine  be 
conveyed  to  the  same  trustee  on  the  same  tmsts 
certain    real    estate,    all    subject   to   liens.     G  being 
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insolvent,  K,  who  was  his  father,  undertook  to  ob- 
tain a  release  of  the  slave  Jenney,  and  the  other 
parties  except  S  signed  a  release  on  the  considera- 
tion that  the  wife  of  G  would  release  her  right  of 
dower  in  the  land  conveyed  in  trust.  To  induce  S 
to  sign  the  release,  K  promised  to  release  him 
from  his  liability  on  the  said  note,  and  upon  that 
promise  S  signed  the  release.  K's  administrator 
afterwards  recovered  a  judgment  upon  the  note, 
and  S  enjoined  it.  The  trust  fund  of  G  was  in- 
sufficient to  pay  the  claims  upon  it,  and  J  and  S 
had  to  pay  large  amounts  for  G.  Pending  the  in- 
junction, both  J  and  K  became  insolvent;  and  these 
facts  are  shown  by  an  amended  Dill.  Upon  de- 
murrer to  the  bills — Held:  The  agreement  of  K 
to  release  S,  whether  an  executed  or  executory 
contract,  is  a  good  ground  of  relief  against  the  judg- 
ment, and  S  might    properly  go  into  equity  for  relief. 

In  March,  1861,  A.  K.  Sitlington  filed  his 
bin  in  the  circuit  court  of  Highland  county, 
to  enjoin  proceedings  on  a  judgment  recov- 
ered against  himself  anjl  John  Sitlington  in 
that  court  by  the  administrator  of  Nicholas 
C.  Kinney,. deceased,  and  also  the  sale  of  a 
slave  named  Henry,  ordered  to  be  sold  by 
a  decree  in  a  cause  depending 
98  *in  the  same  court.  In  his  bill  he 
states  that  on  the  7th  of  May,  1856, 
one  George  N.  Kinney,  made  his  note  for 
$775  to  John  Sitlington,  negotiable  and  pay- 
able at  the  office  of  the  Bank  of  the  Valley, 
at  Staiinton,  one  hundred  and  sixteen  days 
after  date,  which  was  endorsed  successively 
by  John  Sitlington,  A.  K.  Sitlington  and 
Nicholas  C.  Kinney;  that  this  note,  so  far 
as  complainant  was  concerned  or  knew,  was 
an  accommodation  note;  that  when  it  fell 
due  on  the  3d  of  September,  1856,  it  was 
protested  for  non-payment,  it  having  been 
left  at  the  bank  by  Nicholas  C.  Kinney  for 
collection. 

He  further  states  that  on  the  1st  of  Oc- 
tober, 1856,  George  N.  Kinney  conveyed  to 
William  C.  Jones  certain  personal  property 
embracing  three  slaves,  one  of  them  named 
Jenney,  who  was  about  ten  years  old.  in 
trust  to  secure  and  indemnify  John  Sit- 
lington, A.  K.  Sitlington,  Nicholas  C.  Kin- 
ney and  five  others  named,  in  any  and  every 
debt  in  which  they,  or  any  of  them,  were 
bound  for  said  Kinney  or  Kenney  &  Bruffy, 
and  so  secure  any  debt  that  was  due  to 
them  individually.  And  if  a  sum  sufficient 
was  not  realized  from  this  trust  fully  to  in- 
demnify all  of  said  endorsers,  they  were  to 
share  the  proceeds  pro  rata;  and  on  the 
same  day  the  said  George  N.  Kinney  con- 
veyed to  the  said  Jones  certain  real  estate, 
subject  to  the  liens  thereon,  upon  the  same 
trusts;  that  the  amount  raised  under  these 
trust  deeds  was  $4,426.07,  on  the  9th  of 
March,  1858,  as  appeared  by  the  commis- 
sioner's report  made  in  the  case  of  Scott, 
Baker  &  Co.  v.  G.  N.  Kinney  &  others,  then 
pending  in  said  court;  but  all  the  property 
conveyed  in  said  deeds  was  not  sold,  and 
among  that  not  sold  was  the  girl  Jenney. 
As  to  this  girl,  complainant  says  that,  about 
Aoril.  1857,  George  N.  Kinney  having  deter- 
mined to  leave  Virginia  with  his  family, 
and  being  in  very  needy  circumstances,  de- 
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sired  to  take  with  *him  the  negro  girl 
Jenney,  and  his  father,  Nicholas  C. 
Kinney,  desired  to  advance  the  interest  of 
his  son,  undertook  the  office  of  getting  from 
the  trustee  and  beneficiaries  in  said  deeds  of 
trust  a  release  of  their  interest  in  the  said 
girl  Jenney.  •  He  procured  the  consent  to 
a  release  of  their  interest  from  all  the  cred- 
itors in  said  deeds  except  the  complainant, 
who  refused  on  any  manner  whatever  to  re- 
lease his  interest  in  said  girl,  acquired  by 
said  deed  of  trust.  The  said  Nicholas  C. 
Kinney  then  proposed  to  the  complainant 
that  he  would  release  him  from  all  liability 
as  endorser  of  said  negotiable  note  if  com- 
plainant would  sign  the  following  release, 
to- wit:  For  and  in  consideration  of  the  re- 
lease of  Elizabeth  W.  Kinney,  of  all  her 
dower  interest  in  the  real  estate  of  her  hus- 
band, George  N.  Kinney,  we,  the  under- 
signed, do  hereby  release  for  her  use  and 
benefit  the  within  slave  Jenney,  aged  ten 
years,  and  will  not  hold  the  trustee,  William 
C.  Jones,  in  any  manner  liable  or  responsi- 
ble for  the  same.  Witness  our  hands,  this 
7th  day  of  April,  1857.  Which  release  com- 
plainants avers  he,  with  some  of  the  other 
creditors,  signed,  under  a  promise  and  with 
the  express  understanding,  that  he,  the  said 
Andrew  K  Sitlington,  should  be  forever 
released  from  all  liability  as  endorser  of 
said  negotiable  note  or  otherwise;  and  with- 
out such  consideration  he  never  would  have 
signed  said  release.  And  he  avers  that  the 
said  negro  was  worth  seven  or  eight  hun- 
dred dollars,  and  was  taken  possession  of 
immediately  by  the  said  George  N.  Kinney, 
and  was  either  conveyed  beyond  the  limits 
of  the  state  or  sold  by  said  George  N.  Kin- 
ney to  a  negro  trader,  and  has  not  been 
heard  of  since.  He  avers  that  the  dower  in- 
terest of  Mrs.  Kinney  was  of  small  value,  and 
never  could  have  availed  him  anything,  as  said 
trust  property  was  all  consumed  in  paying 

liens  older  that  the  deed  of  trust 
94  ♦Complainant   further   says   that   all 

the  slaves  were  given  by  John  Sit- 
lington to  George  N.  Kinney,  and  that 
Nicholas  C.  Kinney  not  only  engaged  that 
said  Andrew  K.  Sitlington  should  be  re- 
leased from  all  liability  as  endorser  on  said 
note,  but  intended  that  the  said  John  Sit- 
lington was  also  to  be  released,  and  that 
said  note  was  to  be  forever  satisfied  and 
discharged.  But  that  in  the  spring  of  1858, 
the  said  Nicholas  C.  Kinney  instituted  an 
action  on  said  note  in  the  circuit  court  of 
Highland,  and  on  his  death  it  was.  in  1860, 
renewed  in  the  name  of  his  administrator, 
and  at  the  October  term,  1860,  judgment 
was  rendered  against  John  Sitlington  and 
complainant  for  the  sum  of  $775,  with  inter- 
est and  costs,  the  writ  having  abated  as  to 
George  N.  Kinney  by  the  return  of  "no  iuT 
habitant." 

Complainant  refers  to  a  suit  in  said  court 
by  William  H.  Brown  &  Co.  against  him- 
self and  his  wife,  in  which  all  of  his  prop- 
erty had  been  sold  except  a  negro  man 
named  Henry;  and  that  the  proceeds  of  said 
sales  are  sufficient  to  pay  all  his  debts  ex- 
cept this  debt  of  Kinney,  without  the  sale  of 
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this  negro  Henry;  but  that  the  court  at  its 
last  October  term,  anticipating  said  Kinney 
debt,  had  made  a  decree  directing  the  sale 
of  said  negro  Henry.  He  charges  that  there 
is  no  necessity  for  the  sale,  except  to  pay 
said  debt  And  making  the  administrator 
of  Nicholas  C.  Kinney  and  John  Sitlington 
parties  defendants,  he  prays  for  an  injunc- 
tion to  stay  all  proceedings  upon  the  judg- 
ment, and  also  to  stay  the  sale  of  the  negro 
man  Henry;  and  for  general  relief.  The 
injunction  was  granted. 

The  administrator  of  Nicholas  C.  Kinney 
answered  the  bill,  contesting  the  agreement 
set  up  in  the  bill;  but  it  is  unnecessary  to 
say  anything  more  of  the  answer. 

In  September,  1873,  A.  K.  Sitlington  filed 
an  amended  bill.  After  stating  in  sub- 
95  stance  the  averments  of  the  ♦original 
bill,  he  says:  The  release  of  Mrs. 
George  N.  Kinney  was  gotton  up  by  Nich- 
olas C.  Kinney  and  is  in  his  handwriting. 
The  other  beneficiaries  in  the  deed  of  trust 
signed  said  deed  upon  the  consideration 
therein  expressed  except  complainant,  who 
refused  to  sign  it  until  after  Mrs.  George 
N.  Kinney  had  made  her  deed  relinquishing 
her  right  of  dower.  And  he  repeats  that  he 
never  did  agree  to  sign  said  release  until 
Nicholas  C.  Kinney  promised  and  agreed, 
&c.,  as  before  stated.  He  says  that  on  the 
same  day  that  Nicholas  C.  Kinney  prepared 
the  release,  he  wrote  a  deed  of  relinquish- 
ment of  the  contingent  right  of  dower  of 
Mrs.  George  N.  Kinney;  which  she  exe- 
cuted on  the  10th  of  April,  1857,  and  it  is 
made  upon  the  consideration  "that  all  the 
securities  and  endorsers,  except  A.  K.  Sit- 
lington and  John  Snyder,  had  released  to 
her  their  rights  under  said  deeds  to  the 
negro  girl  Jenney,  in  consideration  of  her 
said  dower  right." 

Complainant  further  states  that  George 
N.  Kinney  resided  in  Highland  county  until 
the  spring  of  1857,  when  he  removed  to 
Texas;  that  he  professed  to  practice  medi- 
cme,  and  was  engaged  at  the  same  time  in 
merchandising  in  connection  with  one  Jason 
N.  Bruffy;  and  in  1856  he  finally  failed, 
leaving  John  and  A.  K.  Sitlington  to  pay 
large  sums  of  money  for  him  as  security 
and  endorsers.  His  other  endorsers  paid 
little  or  nothing  for  him,  and  said  Nicholas 
C.  Kinney  paid  nothing  but  this  note,  be- 
cause John  Sitlington  and  A.  K.  Sitlington 
were  first  on  his  paper.  That  John  Sitling- 
ton had  paid  at  least  $8,000  as  endorser  and 
surety,  and  A.  K.  Sitlington  at  least  $2,600 
for  said  George  N.  Kinney.  That  John  Sit- 
lington was  considered  solvent  on  the  7th 
of  April,  1857,  and  up  to  September,  1857. 
After  that  time  he  was  entirely  insolvent. 
That  George  N.  Kinney  has  been  insol- 
vent since  1856,  and  the  estate  of  Nich- 
96  olas  *C.  Kinney  has  turned  out  to  be 
insolvent,  though  he  in  his  lifetime 
and  his  estate  until  the  end  of  the  war  was 
considered  solvent. 

Complainant  further  charges,  that  at  the 
time  Nicholas  C.  Kinney  promised  and 
agreed  to  release  complainant  from  liabil- 
ity on  account  of  said  note,  he  intended  not 


to  hold  any  of  the  parties  bound;  and  this 
is  made  more  apparent  from  the  fact  that 
being  a  party  to  the  suit  of  Scott,  Baker  & 
Co.,  ancf  an  observer  of  the  proceediogs 
therein,  and  by  which  the  property  of  the 
Sitlingtons  as  well  as  that  of  George  N. 
Kinney  was  sold,  and  the  proceeds  appbcd 
to  the  debts  therein  reported,  he  stood  by 
and  never  set  up  any  right  or  privilege  to 
report  said  debt;  nor  did  he  sue  thereon 
until  it  became  apparent  that  John  Sitling- 
ton was  insolvent.  And  he  further  charges 
that  after  the  exhaustion  of  the  funds  in  the 
suit  of  Scott,  Baker  &  Co.,  complainant  was 
compelled  to  pay  a  number  of  debts  of 
George  N.  Kinney  in  which  John  Sitlington 
was  the  prior  endorser,  and  also  a  niniibcr 
of  debts  of  his  father,  John  Sitlington,  as 
would  appear  from  the  report  of  debts  in 
the  suit  of  William  H.  Brown  &  Co.,  he 
being  his  surety  and  endorser.  And  he  in- 
sists that  Nicholas  C.  Kinney  having  been 
a  party  in  the  suit  of  Scott,  Baker  &  Co., 
and  having  failed  to  claim  said  debt  as 
against  the  George  N.  Kinney  fund  in  said 
suit  for  his  share  of  the  proceeds  of  said 
deeds  of  trust,  would  operate  as  a  release  of 
said  debt  in  favor  of  complainant  and  rhe 
first  endorser,  if  not  for  the  whole  at  least 
in  pan.  And  as  the  estate  of  said  Nicholas 
C.  Kinney  is  insolvent,  and  a  judgment  at 
law  against  his  administrator  upon  his 
agreement  would  be  fruitless,  he  insists  that 
equity  has  jurisdiction  to  relieve  him. 

The  administrator  of  Nicholas  C.  Kinney 
demurred  to  both  the  original  and  amended 
bill.  And  the  cause  coming  on  to  be  heard 
upon  the  demurrer  antl  also  upon 
97  *notice  of  a  motion  to  dissolve  the  in- 
junction, the  court  sustained  the  de- 
murrer, and  dissolved  the  injunction  with 
costs.  And  thereupon  A.  K.  Sitlington  ap- 
plied to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

William  J.  Robertson,  for  the  appellant. 
Sheffey  &  Bumgardner,  for  the  appellee. 
Christian,  J.,  read  the  decree  of  the  court 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  *of  the  record  of  ihc 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion  that  the  circuit  court  of 
Highland  county  erred  in  sustaining  the 
demurrer  to  the  appellant's  original  and 
amended  bill. 

Whether  the  agreement  set  out  in  the 
original  bill  between  the  appellant  and  the 
appellee's  intestate  (N.  C.  Kinney)  be  re- 
garded as  an  executed  contract  or  one  that 
was  executory  only,  it  is  plain  that  the  al- 
legations of  the  original  and  amended  hills 
taken  together,  contain  such  averments  of 
facts  as,  if  true  (and  upon  demurrer  they 
must  be  taken  as  true)  constitute  sufficient 
ground  of  relief  in  a  court  of  equity,  and 
which  could  not  be  set  up  by  plea  in  an 
action  at  law,  so  as  to  afford  to  the  appel- 
lant a  complete  and  adequate  remedy. 

The  court  is  therefore  of  opinion,  and  it 
is  decreed  and  ordered  that  the  said  decree 
of  said   circuit   court  be  reversed  and  an- 
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nulled,  and  that  the  appellant  recover 
against  the  appellee  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal 
here;  and  the  cause  is  remanded  to  said  cir- 
cuit court  to  be  determined  and  decided 
upon  the  bill  and  answers,  and  depositions 
now  in  the  cause,  or  other  evidence  which 
may  be  hereafter  taken  by  either 
98  *party  upon  the  issues  made  by  such 
bill  and  answers.  All  of  which  is  or- 
dered to  be  certified  to  said  circuit  court  for 
further  proceeding  to  be  had  therein  in 
conformity  with  the  opinion  of  this  court 
herein  declared. 
Decree  reversed. 


99  ^Robinson  v.  Shacklett: 

September  Term,  1377,  Stountoo. 
Absent,  ANDEasoN,  J. 
In  1853,  S  and  wife  sold  and  conveyed  to  B  land  for 
$2,100,  retaining  a  vendor's  lien.  B  paid  $1,500, 
and  gave  three  bonds,  each  for  $200,  two  of  which 
were  assigned  to  H  and  one  to  T.  B  conveyed  the 
land  to  T  in  trust  to  secure  a  debt  of  $627  to  W. 
In  May,  1858,  B  and  T  made  a  private  sale  of  this 
'  land  to  A  and  his  wife  for  $2,100,  payable  $700  on 
the  1st  of  August,  1858,  and  the  balance  in  pay- 
ments extending  to  1863;  and  A  and  wife  paid  of 
the  purchase  money  $592,  which  was  applied  to  the 
debt  of  W.  In  1860,  H  and  T  filed  a  bill  against 
A  and  wife  and  others  for  specific  execution  of  the 
contract,  and  to  sell  the  land  to  pay  the  vendor's 
lien  held  by  H  and  T.  In  May,  looO,  before  a 
decree  in  the  cause,  T,  B  and  A  and  wife  made  a 
private  sale  of  the  land  to  R  for  $2,100,  payable 
$1,000  October  1st,  1860,  and  tiiree  annual  pay- 
ments. R  paid  to  T  $1,000,  and  gave  his  bonds  to 
T  for  the  balance.  This  sale  was  confirmed  by  the 
court  at  the  October  term,  1860,  and  T  was  ap- 
pointed a  receiver  to  collect  the  money  and  pay  it 
out  to  the  persons  entitled.  But  he  was  directed 
not  to  pay  H  until  he  filed  the  bonds  held  by  him 
among  the  papers.  T  paid  the  debt  of  W,  retained 
enough  to  pay  H,  and  paid  baiance  to  B.  The 
bond  of  R,  due  in  1862,  was  assigned  by  B  and  T 
to  S,  who  recovered  a  judgment  upon  it,  and  then 
R  filed  a  bill  against  S  to  enjoin  the  judgment. 
The  injunction  was  granted  and  afterwards  dis- 
solved. And  then  R  filed  a  bill  of  review,  on  the 
ground  that  the  wives  of  B  and  A  were  entitled 
to  a  contingent  right  of  dower  in  the  land,  and 
that  H  had  a  lien  on  the  land.  The  bill  of  re- 
view was  dismissed;    and  R   appealed — Held: 

1.  Bonds — Iilen   on   I«nnd. — As   the  bonds   of 
R  were   left  in  the  hands  of  T,  the   receiver,  to 

pay   the   debt   of  H,    and  were   sufficient   for 
\QQ         that  purpose,   *if  R  has   paid  them  to  T,  H 
can  have  no  lien  on   the  land. 

2.  Do'vrer. — A's  wife  having  been   a  party  to  the 


Deed  of  Trniit  Bxecnted  on  S^ame  Dny 
a«  Deed  o*  Conveynnee. — In  Hurst  v.  Du- 
laney,  87  Va.  445,  the  principal  care  was  cited  for 
the  proposition  that  the  wife  of  a  vendee  cannot  claim 
dower  in  land  where  the  vendee  executed  a  deed  of 
trust  on  the  land  on  the  same  day  that  the  deed  of 
conveyance  was  executed,  the  two  transactions  being 
considered  as  one  in  equity.  Citing  also,  Gilliam  v. 
Moore,  4  Leigh  30;  Wheatley  v.  Calhoun,  12  Leigh 
264;  Wilson  v.  Davisson,  2  Rob.  384;  Summers  v. 
Darne,  31  Gratt.  791 ;  Coffman  v.  Coffman,  79  Va.  504. 


suit,  she  cannot  claim  dower  in  the  land;  and 
the  proceeds  of  the  sale  having  been  exhausted 
by  the  prior  liens  upon  it,  there  is  no  surplus 
out   of   which    she  may   be   endowed. 

8.  Same — Surplna  alter  Satinfactlon  of 
Llena. — The  land  having  been  sold  to  satisfy 
the  liens  of  H  and  T,  the  wife  of  B  can  have 
no  right  of  dower  in  the  land  in  the  hands  of 
the  purchaser  R;  any  right  she  may  have  musr 
be  in  the  surplus  of  the  purchase  money,  after 
satisfying  the  prior  liens.  Whether  she  has  an 
interest  in  this  surplus,  must  depend  upon  the 
true  construction  of  the  statute.  Code  of  1849, 
ch.  110,  {  3;  Code  of  1873,  ch.  106,  i  3.  That 
is  a  question  between  the  assignee  S  and  the  wife 
of  B,  in  which  R,  the  purchaser,  is  not  con- 
cerned. But  to  avoid  the  hazard  of  a  contest  with 
her,  he  may  bring  them  before  the  court  to  have 
their   respective  rights  settled  by  the  court. 

4.  Appeal — Amendment. — R  allowed  to 
amend  his  bill  and  make  Mrs.  B  a  party.  And, 
if  the  other  suit  is  still  pending,  to  make  all  the 
parties  to  it  defendants,  and  the  two  cases  may 
be  heard  together,  and  a  final  decree  entered 
adjudicating   the   rights   of   all   the   parties. 

In  November,  1871,  William  Robinson 
filed  his  bill  in  the  county  court  of  Rocking- 
ham to  enjoin  a  judgment  recovered  against 
him  by  Samuel  Shacklett,  for  $350,  with  in- 
terest from  the  1st  of  October,  1862.  In  his 
bill  he  states  that  he  purchased  of  John  Ap- 
plegate  and  Hannah  Applegate  his  wife,  a 
tract  of  land  in  the  county  of  Rockingham. 
This  land  was  originally  owned  by  John 
Blain,  or  perhaps  by  E.  T.  H.  Warren,  as 
trustee  for  Blain's  wife  and  by  them  was 
sold  to  John  Applegate,  or  to  Hannah  his 
wife.  Complainant  never  knew  whether  Ap- 
plegate or  his  wife  owned  the  land,  but  both 
signed  the  article  of  agreement  for. the  sale 
to  the  complainant.  The  said  Applegates 
were,  at  the  date  of  the  sale,  largely  in- 
debted to  John  Blain,  or  to  his  wife, 
101  *for  purchase  money  on  said  land. 
These  bonds  or  for  $200  each,  were 
executed  about  fourteen  or  fifteen  years 
ago,  and  are  now  held  by  Eugene  Anderson. 

Complainant  paid  $1,000  down,  and  has 
since  made  other  payments.  He  executed 
one  bond  for  $350  to  E.  T.  H.  Warren,  trus- 
tee, on  the  14th  of  February,  1861,  payable 
on  the  1st  of  October,  1862,  which  has  been 
assigned  by  Warren  and  Blain  to  Shacklett 
&  Gibbons;  on  which  Shacklett,  as  surviv- 
ing partner,  has  recovered  a  judgment,  and 
an  execution  thereon  is  in  the  hands  of 
the  sheriff. 

He  says  further,  that  by  the  agreement  he 
was  to  have  a  good  and  perfect  title  to  the 
land  upon  his  making  the  cash  payment,  but 
he  has  never  received  it,  and  he  understands 
that  the  wife  of  John  Blain  has  already  an- 
nounced her  determination  to  assert  her  dower 
rights  in  said  land,  and  he  fears  that  the 
wife  of  Applegate  may  set  up  a  similar  claim. 

The  land  being  thus  encumbered  by  the 
Applegate  debt,  and  the  title  to  the  same 
not  being  clear,  complainant  is  not  willing 
to  pay  the  remaining  purchase  money  until 
these  matters  have  been  cleared  up,  the  in- 
cumbrance removed  and  the  title  perfected. 
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And,  making  Shacklett  and  the  sheriflf  de- 
fendants, he  asks  for  an  injunction  to  the 
judg:ment,  and  for  general  relief. 

Shacklett  answered  the  bill.  The  facts 
appear  to  be  as  follows:  In  1853  John  Blain 
purchased  from  Samuel  Wheelbarger  the 
tract  of  land  in  the  bill  mentioned;  and  as  a 
part  of  the  consideration  executed  three 
bonds  each  for  $200  to  Wheelbarger,  pay- 
able respectively  in  1856,  '57  and  '58;  to  se- 
cure which  bonds  a  lien  was  retained  on  said 
land.  Two  of  these  bonds  were  assigned  by 
Wheelbarger  to  A.  W.  and  J.  G.  Brown,  and 
by  them  assigned  to  George  H.  Anderson, 
now   a   resident   of   Iowa.    The   other 

102  bond  was   assigned  to   F.   K.  ^Speck, 
.     and  by  Speck  to  E.  T.  H.  Warren.    In 

February,  1857,  Blain  conveyed  the  land  to 
said  Warren  to  secure  a  debt  of  $627.92,  due 
to  William  R.  Warren.  In  May,  1858,  John 
Blain  and  E.  T.  H.  Warren  made  a  private 
sale  of  said  land  to  John  Applegate  and  wife 
for  $2,100  payable  $700  on  the  1st  of  August, 
1858,  and  the  balance  in  payments  extending 
down  to  September,  1863;  and  Applegate  and 
wife  paid  of  this  purchase  money  $592.  In 
1860,  Applegate  and  wife  being  in  default,  a 
chancery  suit  was  instituted  in  the  circuit  court 
of  Rockingham  in  the  name  of  Harvey  An- 
derson and  E.  T.  H.  Warren,  against  Apple- 
gate  and  wife  and  others,  to  enforce  a  specific 
execution  of  said  contract,  and  to  provide  a 
sale  of  said  land  to  pay  the  vendor's  lien  held 
by  Anderson  and  Warren.  In  May,  1860,  be- 
fore,a  decree  was  made  in  the  cause,  E.  T.  H. 
Warren,  trustee,  John  Blain  and  John  Apple- 
gate  and  his  wife,  united  in  making  a  private 
sale  of  the  land  to  William  Robinson  at  the 
price  of  $2,100  payable  $1,000  on  1st  of  Oc- 
tober, 1860,  and  the  residue  in  three  annual 
payments.  Of  this  Robinson  paid  to  Warren 
$1,000,  and  to  Applegate  $50 ;  and  executed  his 
three  bonds  each  for  $350,  falling  due  October 
1st,  1861-'62-'63,  payable  to  Warren.  This  sale 
was  confirmed  by  the  court  at  the  October 
term,  1860,  and  Warren  was  appointed  a  re- 
ceiver to  collect  the  money  and  pay  it  out  to 
the  persons  entitled.  But  he  was  directed  not 
to  pay  Anderson  until  he  should  file  the  bonds 
held  by  him  among  the  papers  of  the  cause. 

The  bond  of  Robinson  due  in  October, 
1862,  was  assigned  to  Shacklett  &  Gibbons 
by  Blain  and  Warren.  And  it  appears  that 
Warren  having  paid  the  debt  secured  by  the 
deed  of  trust  of  Blain  to  him,  and  reserved 
in  his  "hands  $522  to  pay  Anderson's  liens, 
paid  over  the  balance  of  the  purchase 
money  to  Blain. 

103  *The  cause  came  on  to  be  heard  on 
the  5th  of  March,  1873,  when  the  court 

dissolved  the  injunction  and  dismissed  the  bill. 
At  the  July  term  of  the  court,  1873,  the 
plaintiff  by  leave  of  the  court  filed  his  bill  of 
review;  and  for  grounds  of  error  insisted: 
1st.  That  the  wife  of  John  Blain  not  having 
been  a  party  to  the  deed  of  trust  to  E.  T.  H. 
Warren,  nor  to  the  sale  to  the  complainant, 
nor  to  the  cause  of  Anderson,  &c.  v.  Applegate 
&c.,  she  was  entitled  to  dower  in  the  land. 
2d.  That  the  complainant  should  not  be  re- 
quired to  pay  said  debt  until  the  liens  of 
Harvey  Anderson  are  discharged.    His  were 


vendor's  liens  upon  the  property,  and  have 
priority  to  any  interest  that  John  Blain  had 
therein,  and  no  act  of  Blain,  or  Warren,  or 
both,  could  deprive  Anderson  of  his  right  to 
look  to  complainant  for  payment  of  his 
debts  having  such  priority  out  of  any  sum 
which  complainant  might  owe;  or  to  proceed 
against  the  land  in  the  hands  of  complainant 
The  cause  seems  to  have  been  transferred  to 
the  circuit  court  of  Rockingham.  And  Shack- 
lett demurred  to  and  answered  the  bill  of  re- 
view. He  insists  it  was  no  ground  of  ciror 
that  the  wife  of  John  Blain  did  not  unite  in  the 
sale;  that  Robinson  did  not  contract  for  her 
contingent  dower  interest ;  but  bought  the  land 
in  a  chancery  suit,  subject  to  any  rights  the 
wife  might  have.  And  he  insisted  that  if  Rob- 
inson paid  the  bonds  reserved  to  pay  An- 
derson to  an  authorized  person,  Anderson 
must  look  to  that  person,  and  not  to  the 
land  or  to  Robinson.  If  he  paid  them  to  a 
person  unauthorized  to  receive  the  payment, 
then  it  was  at  his  own  risk  and  in  his  own 
wrong.  If  he  has  not  paid  them  he  owes  tliem 
still,  and  they  are  ample  to  pay  Anderson. 
The  cause  came  on  to  be  heard  on  the  -^ 
day  of  February,  1875,  when  the  court  held 
that  there  was  no  error  in  the  decree  of 
the  5th  of  March,  1873,  dissolving  the 

104  ^injunction    and    dismissing    the   bill; 
and  the  injunction  was  dissolved  and 

the  bill  of  review  and  original  bill  were  dis- 
missed. And  thereupon  Robinson  applied  to  his 
court  for  an  appeal;  which  was  allowed. 

John  E.  Roller,  for  the  appellant. 
William  B.  Compton,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

It  appears  to  the  court  that  the  appellant 
paid  the  sum  of  one  thousand  and  fifty  dol- 
lars in  October,  1860,  toward  the  purchase 
money  of  the  land  in  his  possession.  This 
left  a  balance  of  one  thousand  and  fifty  dol- 
lars, for  which  he  executed  three  bonds  of 
three  hundred  and  fifty  dollars  each,  payable 
the  1st  of  October,  1861,  1862  and  1863,  One  of 
these  bonds,  that  maturing  in  1862,  was  as- 
signed to  Shacklett  &  Gibbons,  and  is  the  sub- 
ject of  controversy  here.  The  other  two  were 
retained,  or  so  much  of  them  as  was  neces- 
sary, to  discharge  the  lien  held  by  Harvey 
Anderson.  It  was,  however,  provided  in 
the  decree  of  November,  i860,  that  Ander- 
son should  not  be  paid  until  the  bonds  held 
by  him  were  filed  among  the  papers  of  the 
cause.  Whether  they  were  ever  filed,  or 
whether  Anderson  has  been  paid,  does  not 
distinctly  appear,  nor  is  it  important  now  to 
inquire.  The  amount  due  him  was  to  be 
paid  out  of  the  appellant's  bonds  executed 
to  Warren  as  trustee,  and  left  in  the  hands 
of  the  latter  for  that  purpose.  If  the  appel- 
lant has  made  the  payment  to  Warren,  such 
payment  protects  him  against  Anderson's 
claim,  whether  the  latter  received  the  money 
or  not,  because  Warren  was  fully  authorized 
to  collect  and  pay  over  the  amount  due 

105  by  the  appellant.    If  Warren  *has  mis- 
applied   the    money,    Anderson    must 

look. to  him  and  not  to  the  appellant. 
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It  is  worthy  of  notice,  however,  that  nei- 
ther in  his  original  bill  nor  in  his  bill  of  re- 
view, does  the  appellant  directly  assert  that 
he  has  paid  to  Warren,  or  any  one  else,  the 
bonds  set  apart  for  the  benefit  of  Anderson. 
Nor  has  he  offered  any  proof  of  such  pay- 
ment. The  record  contains  no  evidence  even 
tending  to  show  the  fact.  If  the  appellant 
has  not  paid  his  bonds,  then  he  has  in  his 
own  hands  ample  security  against  Ander- 
son's lien.  The  amount  still  due  by  him  and 
which  cannot  be  diverted,  is  sufficient  to 
discharge  that  lien,  which  has  priority  over 
all  other  encumbrances. 

The  court  is  therefore  of  opinion  that  the 
appellant  has  no  claim  to  relief  against  the 
judgment  of  the  appellee  by  reason  of  the 
existence  of  the  lien,  if  such  there  be,  to 
which  Harvey  Anderson,  or  those  claiming 
under  him.  are  entitled. 

It  further  appears  to  the  court  that  Mrs. 
Hannah  Applegate  is  not  entitled  to  dower 
in  the  land  held  by  the  appellant,  or  in  the 
proceeds  of  the  sale  thereof.  She  was  a 
party  to  the  suit  in  which  the  decree  of  No- 
vember, 1860,  was  rendered,  and  whether 
she  is  or  is  not  bound  by  that  decree,  it 
seems  that  she,  or  her  husband,  only  paid 
the  sum  of  five  hundred  and  ninety-two  dol- 
lars, which  was  applied  to  the  deed  of  trust 
executed  by  Blain  to  secure  the  debt  due 
William  Warren,  After  satisfying  the  liens 
upon  the  land  paramount  to  any  claim 
which  she  or  her  husband  might  assert, 
there  was  no  surplus  upon  which  her  claim 
of  dower  could  attach.  If  there  was  any 
such  surplus  it  was  too  small  in  amount 
to  be  taken  into  account  either  for  the  bene- 
fit of  Mrs.  Applegate  or  as  affording  just 
ground    for    complaint  on   the   part   of   the 

appellant. 
106  ♦The  court  is  therefore  of  opinion  that 
the  appellant  is  not  entitled  to  relief 
against  the  judgment  by  reason  of  any  sup- 
posed claim  of  Mrs.  Applegate  to  dower  in  the 
lands  or  in  the   proceeds   of  sale  thereof. — 

It  further  appears  to  the  court  that  in  Sep- 
tember, 1853,  Samuel  Wheelbarger  and  wife 
sold  and  conveyed  the  land  now  held  by  appel- 
lant to  John  Blain,  at  the  price  of  twenty- 
one  hundred  dollars;  of  which  seven  hun- 
dred and  fifty  dollars  were  paid  in  hand.  To 
secure  the  residue  of  the  purchase  money, 
a  lien  was  reserved  on  the  land  by  Wheel- 
barger, and  the  bonds  of  the  purchaser  given, 
one  for  $250  payable  on  demand,  two  for  $200 
each,  payable  1st  of  March,  1854  and  1855,  one 
for  $100,  payable  the  1st  of  September,  1855, 
and  three  others  for  $200  each,  payable  the 
1st  of  March,  1856,  1857  and  1858.  It  seems 
that  the  three  last  mentioned  bonds  were  as- 
signed, two  of  them  to  Anderson,  and  the 
other  to  E.  T.  H.  Warren,  and  were  the  sub- 
ject of  the  suit  brought  by  Anderson  and 
Warren,  in  which  the  decree  of  November. 
1860,  was  rendered.  It  docs  not  appear  what 
has  become  of  the  other  bonds  executed  by 
Blain  to  Wheelbarger,  It  is  very  probable 
they  have  been  long  since  paid.  At  all  events, 
no  question  touching  them  is  raised  by  this 
record.  The  appellant  does  not  say  they  are 
still  due;   nor  does   he  make  any   complaint 


that  they  conistitute  a  lien  on  the  land,  or  in 
any  manner  affect  his  title.  If  they  have 
been  satisfied,  and  it  must  be  so  assumed 
for  the  purposes  of  this  case,  Blain  has  paid 
about  fifteen  hundred  dollars  of  the  pur- 
chase money;  to  that  extent  he  had  a  per- 
fect title  to  the  land,  subject  only  to  the 
liens  of  the  bonds  held  by  Anderson  and 
Warren.  The  question  is  whether  his  widow 
is  entitled  to  dower,  either  in  the  land  or  in 
the  proceeds  of  sale  remaining  after  satisfying 
the  amount  due  Anderson  and  Warren,  she  not 
having  been    a    party    to    the    suit    in 

107  *which  the  appellant  became  the  pur- 
chaser,   and    so    far    as    this    record 

shows,   not  having  relinquished  any  claim 
or  interest  she  might  have. 

Under  the  decision  of  this  court  in  the 
case  of  Wilson  et  als.  v,  Davisson,  2  Rob.  R. 
384,  it  is  clear  that  she  would  not  be  entitled 
to  dower  in  the  land  nor  in  the  proceeds  of 
sale,  as  against  the  purchaser  at  a  judicial  sale. 
At  the  revisal  of  1849,  the  legislature,  in  view 
of  the  decision  in  Wilson  v.  Davisson,  adopted 
the  following  provision  (Code  of  1849,  chap. 
110,  sec.  3):  "Where  land  is  bona  fide  sold 
in  the  lifetime  of  the  husband  to  satisfy  a 
lien  or  encumbrance  thereon,  created  by  deed, 
in  which  the  wife  has  united,  or  created  before 
marriage,  or  otherwise  paramount  to  the  wife, 
she  shall  have  no  right  to  be  endowed  in  said 
land.  But  if  a  surplus  of  the  proceeds  remain 
after  satisfying  the  said  lien  or  encumbrance, 
and  a  court  of  equity  have  jurisdiction  of  the 
case,  it  may  make  such  order  as  may  seem  to 
it  proper  to  secure  her  right."  It  seems  that 
this  section  was  reported  by  the  revisors  with- 
out the  last  clause;  so  as  to  conform  the  law 
to  the  opinion  of  the  majority  of  the  judges 
in  Wilson  v,  Davisson.  The  legislature  add- 
ed the  last  clause,  which  conforms  to  the 
opinion  of  Judge  Allen,  who  dissented  in 
that  case.  Code  of  1849,  chap.  110 — note. 
The  object  of  the  statute  seems  to  be  to 
provide  for  a  case  in  which  the  land  is  sold 
in  the  lifetime  of  the  husband,  when  the 
wife  has  a  mere  contingent  right  of  dower. 
Whether  the  wife  ought  not  to  be  a  party 
to  the  suit  brought  to  enforce  the  lien  or  en- 
cumbrance, and  if  so,  whether  she  is  con- 
cluded by  the  decree;  whether  the  court  is 
bound  to  make  an  order  at  all  events  for 
the  protection  of  her  rights,  or  whether  it  has 
a  discretion  on  the  subject;  and  whether,  if 
the  court  fails  to  make  such  order  and  directs 
the  surplus  to  be  paid  to  the  husband  or 
distributed    among    his    creditors,    the 

108  ♦wife  has,  after  the  death  of  the  hus- 
band, any  remedy,  and  if  so,  what  it  is,  are 

difficult  questions  which  do  not  arise  in  the 
present  aspect  of  the  case,  and  ought  not 
I  now  to  be  passed  upon.    One  thing  would 
'  seem,  however,  to  be  very  clear,   that  the 
land  is  not  liable  in  the  hands  of  the  pur- 
chaser, nor  is  he  bound  to  see  to  the  appli- 
I  cation   of  the  purchase  money,  or  that  an 
order  is  entered  for  the  protection   of  the 
rights  of  the  wife  in  the  event  of  her  sur- 
viving  the    husband.     Daniel   v.    Leitch,    13 
Gratt.  195,  211 ;  Jones  v.  Tatum,  19  Gratt.  720. 
In  the  suit  brought  by  Anderson  &  War- 
ren, against  Blain  and  Applegate  and  wife, 
to  enforce  their  lien  as  assignees  of  Whecl- 
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barger,  Mrs.  Blain  was  not  made  a  party; 
nor  does  it  appear  that  any  order  was  en- 
tered for  the  protection  of  her  contingent 
right  of  dower.  The  decree  merely  directs  that 
Warren,  who  was  appointed  receiver,  should 
collect  tiic  purchase  money  from  the  appellant, 
and  after  paying  the  costs  of  suit,  he  should 
pay  the  plaintiffs  according  to  their  priorities 
— ^pay  the  amounts  due  from  John  and  Hannah 
Applegate,  and  the  remainder  to  be  distributed 
according  to  the  rights  of  the  parties.  It 
would  seem,  as  already  stated,  that  the  ap- 
pellant has  paid  all  the  purchase  money  ex- 
cept the  bond  in  controversy,  and  the  amount 
set  apart  to  discharge  the  Anderson  lien.  It 
may  be  that  he  has  also  satisfied  the  latter. 
Whether  he  has  or  not,  Anderson's  claim 
has  priority  over  all  others,  and  the  appel- 
lant may  safely  so  apply  the  reserved  fund. 
So  that  the  only  part  of  the  proceeds  of 
sale  unpaid,  to  which  the  dower  claim  of 
Mrs.  Blain  can  attach,  is  the  bond  in  contro- 
versy. Whether  she  has  any  valid  claim  to 
that  fund,  is  a  question  between  her  and  the 
appellee  Henry  Shacklett,  and  not  between 
her  and  the  appellant.  Whether  the  appel- 
lant, knowing  that  she  is  still  surviving  her 

husband,  and  may  assert  her  claim  to 
108    the  fund  in  controversy,  is  bound  *at 

his  peril  to  take  notice  of  that  claim, 
is  a  question  we  are  not  called  on  to  dedde. 
He  is  certainly  not  bound  to  incur  the  haz- 
ard of  a  controversy  with  Mrs.  Blain,  after 
having  paid  the  appellee.  He  has  the  right, 
if  he  pleases,  to  bring  the  respective  claim- 
ants before  the  court,  that  they  may  litigate 
the  question  between  them,  and  that  the 
court  may  decide  who  has  the  preferable 
right  to  the  fund.  Mrs.  Blain  being  inter- 
ested in  the  subject  of  controversy,  a  due 
regard  for  her  rights  required  she  should  be 
heard  before  the  payment  to  the  appellee. 
It  can  make  no  difference  that  the  appel- 
lant was  a  purchaser  at  a  judicial  sale.  By 
the  terms  of  the  contract  between  him  and 
Warren  and  Applegate.  the  appellant  was 
entitled  to  a  deed  with  general  warranty 
from  Applegate  and  wife.  This  contract 
was  confirmed  by  the  court,  none  of  the 
parties  making  objection.  The  appellee  in 
taking  an  assignment  of  the  bond  must  of 
course  take  it  subject  to  all  the  equities  at- 
taching to  it  in  the  hands  of  the  original 
parties,  but  if  there  had  been  no  conttact 
for  a  general  warranty  deed,  the  appellant 
would  be  entitled  to  have  it  judicially  de- 
termined which  of  the  parties  has  the  best 
rijrht  to  the  subject  of  controversy. 

He  has,  however,  failed  to  make  Mrs 
Blain  a  party  to  his  suit,  as  it  was  incum- 
bent upon  him  to  do.  This  omission  can  Dc 
remedied  by  an  amended  bill  bringing  her 
before  the  court,  and  containing  such  aver- 
ments as  will  properly  present  the  issue  be- 
tween her  and  the  appellee.  The  record  of 
the  suit  of  Anderson  and  Warren  v.  r?lain, 
Applegate  and  wife,  is  filed  as  an  exhibit  in 
this  case.  It  is  not  certain  it  is  a  compVted 
record.  If  it  is,  no  final  decree  has  ever  been 
rendered  in  the  cause,  and  it  is  yet  pending 

in  the-  court  below. 
110        ♦The   more    regular   course    for   the 

appellant  to  have  pursued  would  have 


been  to  file  his  petition  in  that  cause  and  to 
have  brought  his  case  to  a  hearing  in  con- 
nection with  it.  This  defect  is,  however,  not 
a  radical  one-  the  difficulty,  if  such  it  be,  can 
be  obviated  by  treating  the  present  bill  as 
a  mere  adjunct  of  the  original  cause  and  in 
the  nature  of  a  petition.  The  decree  of  the 
circuit  court  must  be  reversed  and  the  caw 
remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  the  views  herein 
expressed.  The  appellant  has  leave  to  amend 
his  bill  by  making  Mrs.  Blain  and  the  par- 
ties to  the  original  cause  also  parties  to 
this  suit,  so  that  the  two  cases  may  be 
heard  together  and  a  final  decree  entered 
adjudicating  the  rights  of  all  the  parties. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  John  Blain. 
by  the  deed  of  conveyance  from  Samuel  Whccl- 
barger  and  wife  and  payment  of  part  of  the 
purchase  money,  acquired  sudi  title  to  the 
land  held  by  the  appellant,  as  may  entitle 
his  widow  to  dower  in  the  proceeds  remain- 
ing after  satisfying  the  lien  of  said  Wheel- 
barger,  or  those  claiming  under  him.  stipu- 
lated to  be  paid  by  the  appellant.  She  is, 
therefore,  interested  in  the  subject  matter 
of  controversy,  and  ought  to  have  been  be- 
fore the  court  before  a  final  adjadication  of 
the  questions  raised  by  the  appellant's  bill. 
And  the  said  circuit  court,  instead  of  dis- 
missing said  bill,  ought  to  have  required  the 
appellant  to  amend  the  same  by  mak- 
111  ing  her  a  party  to  his  suit,  and  ♦the 
said  bill  so  amended  ought  to  have 
been  treated  as  a  petition  in  the  case  of 
Anderson  &  als  v.  Applegate  &  wife,  and 
heard  in  connection  therewith,  and  as  a 
part  of  said  cause. 

The  court  is  further  of  opinion,  that  the 
errors  aforesaid  were  nroperly  the  srbject 
of  the  bill  of  review  filed  by  the  appellant, 
and  the  said  circuit  court,  instead  of  dis- 
missing said  bill,  ought  to  have  retained  the 
same,  and  upon  a  final  hearing  to  have  re- 
versed the  decree  dismissing  the  said  orig- 
inal bill,  and  thereupon  proceeded  to  adjud- 
icate the  rights  of  the  parties  according  to 
the  principles  herein  announced. 

Wherefore,  for  the  error  aforesaid,  it  is 
decreed  and  ordered  that  the  said  decrees 
of  the  circuit  court  dismissing  the  bill  of  re- 
view and  the  original  bill,  be  reversed  and 
annulled,  and  that  the  appellee.  Shacklett. 
recover  against  the  appellant  his  costs  by 
him  expended  in  the  defence  of  the  appeal 
aforesaid  hero,  he  being  the  party  substan- 
tially prevailing. 

And  this  court,  proceeding  to  render 
such  decree  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  ordered  that  the  ap- 
pellant have  leave  to  amend  his  bill  by  mak- 
ing Mrs.  Blain,  as  also  the  persons  who 
were  parties  in  the  case  of  Anderson  and 
others  v.  Applegate  and  others,  parties  to  this 
suit,  and  said  amended  bill  be  treated  and  held 
as  a  petition  in  the  case  aforesaid,  and  heard  in 
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connection  therewith;  and  the  said  circuit 
court,  upon  the  case  as  presented,  will  ad- 
judicate the  rights  of  the  parties  and  render 
such  decree  as  may  be  just  in  the  premises; 
w-hich  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Rockingham  county. 

Decree  reversed,  with  costs  to  the  appellee. 


113 


^^navely  v.  Harkrader  &  als. 

September   Term,    1877,   Staunton. 
Absent,    MoNCtnts,   P.,   and   An»xkson,   J. 

I.  Bqolty      Pleadinv— MalttfarioaiMieafa.*— 

Infants  by  their  next  friend  file  their  bill  against 
their  guardian,  first  to  surcharge  and  falsify  the 
settled  account  of  their  guardian,  and  t«  have  him 
removed;  and  second,  to  have  a  sale  of  their  lands. 
The  guardian  demurs  to  the  bill,  on  the  ground 
that  it  is  multifarious — Held:  That,  as  the  court 
cannot  sell  the  infants'  land  on  a  bill  filed  by  them, 
and  no  relief  on  that  jnrt  of  the  bill  can  be  given, 
the  court  will  consider  the  case  as  if  that  part  of 
the  bill  was  not  in  it;  and  the  demurrer  was 
properly    overruled. 

II.  Sabic — Same. — Pending  the  case,  some  of  the 
plaintiffs  come  of  age,  and  they  all  unite  in  an 
amended  bill  asking  the  same  relief  against  the 
guardian;  and  the  plaintiffs  who  have  come  of  age 
ask  for  a  partition  of  the  land  and  a  sale  of  it, 
on    the   ground   that  it   cannot   be   divided   in   kind 


112,  118,  114 

file  his  petition  in  this  cause  for  the  removal  of 
personal  property  of  his  wards,  and  the  pro- 
ceedings prescribed  by  said  statute  may  be  had 
therein. 
4.  Same— Same — Partltioa  •!  Infants* 
Land. — The  sale  or  partiti  n  of  the  infanU' 
land  cannot  be  made  in  this  case;  but  the  pro- 
ceeding to  effect  this  object  must  be  as  prescribed 
by  the  statute.     Code  of  1873,  ch.  124,  {{  2  to  8. 

IV.  Same — Accoantins— Intereat.f— A  guard- 
ian who  receives  the  money  of  his  wards  and  does 
not  invest  it,  but  retains  it  in  his  own  hands,  is  to 
be  charged  interest  thereon  from  the  date  of  its 
receipt,  and  not  from  the  end  of  the  thirty  days 
allcmed  by  the  statute  to  the  guardian  for  making 
investments, 

V.  Same—Same— Same— Gmardlan's  Own 
Bond. — A  guardian  receiving  from  the  adnin- 
istrator  of  the  father  of  his  wards,  his  own  bond 
bearing  twelve  ptr  ctn*.  interest,  as  a  part  of  his 
ward's  esUte,  and  not  investing  the  same,  is  to  be 
charged  the  same  rate  of  interest  upen  it  to  the 
termination  of  his  guardianship. 

VI.  Same — Same — Same.— In  the  stating  of  a 
guardian's  account,  his  commissions  on  the  money 
received  by  him  should  be  credited  at  the  time  of 
the  receipt  of  the  money,  and  interest  only  charged 
on   the  balance. 

This  case  was  argued  at  Wytheville  and 
decided  at  Staunton. 

In  October,  1871,  James  H.  Haricrader,  of 
the  county  of  Wythe,  died  intettAle,  leaving 


without  injury  to  all.     The  guardian  demurs  to  the  _  ^        ^ ^ ^^ 

amended  bill  on  the  same  ground — Held:  The  '  seven  infant  children,  the  eldtt#t  of  which, 
court  cannot  decree  a  partition  and  sale  of  the  ;  Frances  E.,  was  non  compos.  His  wife  had 
land  on  this  bill;  and  therefore  it  will  be  treated  .  di^'d  a  year  or  two  before  hkn.  He  was  an 
as  if  this  part  of  the  bill  was  not  in  it;  and  the  ,  industrious  attd  Successful  farmer,  owning 
demurrer  was  properly  overruled.  "  "* 


III.    Pendiilg  the  suit  all  the  plaintiffs  go  off  to  their 
relations,  in  the  state  of  Illinois,  and  one   of  these 
qualifies  in   that  state  as  guardians   of  the   infants; 
and  they  then   amend  their  bill,  stating  \hese   facts 
and  filing  a  copy  of  the  proceedings  in   the  Illinais 
court  with  a  copy  of  the  guardian's  bond,  and  ask- 
ing that  their  property  may  be  turned  over  to  their 
Illinois    guardian.      The    account    of    the    guardian 
having  been  settled,  showing     the  amount  due  to  each 
of  his  wards,  the  cause  came  on  to  be  heard,  when 
the  court  made  a  decree   removing  the  first   guard- 
ian,   and    that   he    should   pay    over   to   the    Illinois 
guardian  the  amounts  severafly  reported  be  due  to 
his    wards — Hsld: 
X13     *1.    Guardian  and  "Ward — RemoTal  of 
Gnardlan. — Under     the     large     discretion 
vested   in    the    courts    in    the    appointment   and    re- 
moval of  guardians,   and  the   circumstances  of  this 
case   as   developed   by    the    evidence,    the   court    did 
not    err    in    removing    the    guardian. 
2.   Same — Statute. — It     was     error     to     decree 
the   payment  of  the  money  of  the   wards  to  the 
Illinois  guardian,   without  proceeding  in  the  mode 
prescribed    by    the    statute.      Code    of    1873,    ch. 
125.    i    5. 
8.      Same — Same. — ^The    Illinois    guardian    may 


*  ESanltT     Plea^lnv- Mnltlf  arioasneaa.- In 

Jordan  v.  Ligsaa,  95  Va.  619,  the  court  discusses  at 
some  length  the  plea  of  multifariousness,  citing  the 
principal  case  and  Yates  v.  Law,  86  Va.  123;  BeHon 
T.  Apperson,  26  Gratt.  207;  School  Board  v.  Parish, 
92  Va.  160;  Gains  v.  Cbew,  2  Howard  619.  Sec 
also,  Barton's  Ch.  Pr.  <2d  Ed.)  270,  272;  U.  S. 
Blowpipe  Co.  y.  Spencer,  40  W.  Va.  698,  21  S.  E.  769. 
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two  small  tracts  of  land  near  to  each 
114  other,  on  one  of  which  he  ♦lived.  He 
had  kept  his  children  with  him,  and 
expressed  a  strong  wiah  that  they  should  be 
kept  together  B.  D.  Harkrader,  the  broth- 
er of  the  deceased,  qtsalified  as  his  adiaiiiis- 
trator,  and  Dr.  Aaron  Snavely  qualified  aa 
guardian  of  the  children,  and  committee  of 
Frances.  The  administrator  s«ld  the  per- 
sonal property;  and  there  being  very  few 
debts,  he  paid  these,  and  transferred  the  bonds 
taken  at  the  sale  made  by  him,  as  well  as 
bonds  held  by  his  intestate  at  his  death,  and 
some  money,  nearly  all  of  it  in  specie,  to  the 
guardian ;  the  whole  amounting  to    near    $S,000. 

Dr.  Snavely  employed  B.  D.  Harkrader  to 
live  on  the  farm  and  take  care  of  the  chil- 
dren. He  remained  there  about  a  year,  and 
when  he  removed  to  Illinois,  the  children 
continued  to  live  on  the  farm  under  the  care 
of  a  young  woman  who  had  lived  in  their 
father's  family  for  a  year  or  two  before  the 
death  of  their  mother,  and  had  continued 
to  live  with  them.  Dr.  Snavely  cultivated 
the  land  on  his  own  account;  and  on  the 
settlement  of  his  accounts  before  the  commis- 
sioner, he  was  charged  for  the  rent  at  the  rate 
of  $300  for  the  first  year,  and  he  was  allowed 
for  the  board  of  the  wards  at  the  rate  of  four 
dollars  a  month  Jor  each  of  them.    This  ac- 

tGvardian'a  Ac«oaats. — For"  form  of  guaFd^ 
ian's  accovnt  and  manner  of  charfing  interest,  etc., 
see  1  Mia.  Inst.  (4th  Hd.)  464,  476,  480,  4««,  500; 
Barton's  Ch.   Pr.   (M   Ed.)    747,   750,    759. 

See  Snavehr  v.  Harkrader,  30  Gratt.  4S7,  for 
sequel   of   principal   case.  C^  r\r\r\]i> 
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count  came  down  to  January,  1873,  and  in- 
cluded no  charge  to  the  guardian  for  inter- 
est on  the  bonds  or  money  turned  over  to 
him.  The  money  and  some  of  the  bonds 
were  received  in  January,  1872,  and  the 
others  in  October  and  November  of  the 
same  year.  Among  the  first  was  Dr.  Snave- 
ly's  own  note,  which  with  interest  at  twelve 
per  cent,  amounted  to  $224,  and  among  the 
last  was  his  note  for  $1,416.75,  for  articles 
bought  at  the  sale,  principally  of  furniture 
and  other  articles  about  the  premises,  and 
left  there  for  the  use  of  the  family. 

In    August,    1874,   the    seven   children    of 

James  H.  Harkrader,  all  of  them  in- 
116     fants  but   Frances   E.,  who  was  *non 

compos,  by  their  uncle  and  next  friend, 
Henry  E.  Harkrader,  instituted  a  suit  in  equity 
against  Dr.  Snavely,  their  guardian,  and  his 
sureties.  In  their  bill  they  seek  to  surcharge 
and  falsify  the  account  settled  by  the  guard- 
ian. Among  other  objections  to  the  account  is 
one  to  the  charge  for  board.  They  say  they 
were  required  to  work  on  the  farm  for  their 
guardian,  and  he  certainly  was  not  entitled  to 
charge  more  than  the  actual  cost  of  their 
keeping;  and  that  they  should  be  allowed  to 
set  off  against  any  such  charges  what  their 
services  were  reasonably  worth.  They  also 
objected  to  the  rent  of  $300.  They  say  the  rent 
was  fixed  by  men  of  his  own  selection,  and 
that  the  valuation  was  made  under  the  impres- 
sion of  these  valuers  that  the  guardian 
would  not  charge  boird  for  his  wards.  There 
are  other  objections  to  charges  for  small  sums, 
which  it  is  unnecessary  to  mention.  They  pray 
that  the  account  of  the  guardian  may  be 
settled,  that  he  may  be  charged  a  fair  rent- 
al value  of  the  lands;  that  in  view  of  the 
gross  mismanagement  of  their  estate  and 
care  of  the  wards,  the  guardian  may  be  re- 
moved, and  that  their  uncle,  H.  E.  Harkrader, 
might  be  substituted  as  their  guardian. 

The  bill  states  that  Charles  D.,  one  of  the 
children,  had  been  taken  my  their  said  uncle 
to  his  home  in  Illinois,  with  the  consent  of 
Dr.  Snavely,  and  that  Robert  C,  another  of 
them,  had  gone  to  Illinois  to  his  said  uncle, 
who  had  duly  qualified  as  their  guardian. 
And  they  unite  with  their  plaintiff,  Frances 
E.,  in  asking  for  a  sale  of  the  real  estate  for 
a  partition,  since  the  lands  are  incapable  of 
partition  in  kind,  and  they  believe  that  it 
will  be  greatly  to  the  interest  of  all  of 
them  that  the  land  should  be  sold. 

Snavely  demurred  to  the  bill,  and  also  an- 
swered.   He  denies  that  he  ever  required  his 

wards  to  work  upon  the  land ;  and  he  says 
116    that  when  the  boys  were  not  at  school  *he 

gave  them  regular  wages  for  labor 
they  did  perform  for  him.  He  says  that  in 
considering  the  estate,  instead  of  renting 
out  the  land  to  the  highest  bidder,  with  the 
great  deterioration  of  value  which  would 
follow  that  course,  he  thought  it  better  to 
keep  the  land  himself,  give  it  proper  atten- 
tion and  pay  for  it  a  reasonable  rental,  as  he 
did;  that  the  rent  charged  to  him  was  its 
full  value,  and  the  property  had  been  kept 
up  better  than  when  he  received  it;  and  he 
insists  that  the  persons  who  fixed  the  rental 
were  good  judges  of  the  value  of  said  land; 


that  he  allowed  $350  the  second  year;  that 
the  reason  why  his  wards  were  brought  in 
debt  to  him  the  first  year  was,  that  the  per- 
sonal property  was  sold  on  twelve  months' 
credit,  and  no  interest  came  to  his  hands 
during  that  year.  He  replies  to  the  specific 
charges  made  by  the  bill  as  to  items  in  the 
account.  He  insists  that  this  uncle  and  next 
friend  is  a  very  unfit  person  to  be  Ihc 
guardian  of  these  children;  and  that  the 
lands  are  capable  of  easy  partition,  and  a 
sale  is  neither  necessary  or  proper. 

An  immense  amount  of  testimony  was 
taken  by  both  parties,  and  of  course  it  was 
contradictory  and  differed  widely  as  to  a 
fair  rent  for  the  land.  It  is  but  just  to  Dr. 
Snavely  to  say,  that  every  witness  who 
spoke  of  him,  spoke  highly  of  him  as  a  man 
of  integrity,  and  there  was  no  question  but 
that  he,  and  certainly  he  and  his  sureties, 
were  amply  responsible  for  aH  the  estate  in 
his  hands.  It  appeared  that  he  did  not  in- 
vest all  the  personal  fund  in  his  hands,  in- 
cluding the  amount  he  himself  owed  to 
James  Harkrader  at  his  death,  and  his  pur- 
chases at  the  sale  made  by  the  administra- 
tor, but  retained  it  as  a  borrower. 

The  cause  came  on  to  be  heard  on  the 
24th  of  December,  1874,  when  the  court 
overruled  the  demurrer  and  directed  a  com- 
missioner to  take  an  account  of  the 
117  guardianship  *of  the  defendant,  giv- 
ing him  instructions  as  to  the  mode  of 
charging  the  guardian  for  the  moneys  received 
by  him.  And  as  to  the  real  estate,  it  w^as  di- 
rected that  if,  from  the  evidence,  the  commis- 
sioner could  estimate  the  profits  derived  by 
the  guardian  from  the  real  estate  oi  his  wards, 
above  expenses  and  permanent  improve- 
ments, to  so  charge  him;  and  if  not  with 
the  full  rental  value  thereof  to  be  derived 
from  the  evidence.  And  the  court  being  of 
opinion  that  the  guardian  was  entitled  to  de- 
mand reasonable  labor  of  his  wards  and  to 
charge  them  for  board,  directed  the  commis- 
sioner to  so  conform  his  account.  "And  the 
court  being  further  of  opinion  that  the  enors 
of  the  account  have  not  been  intentionally 
made  by  the  guardian,  and  that  cause  has  not 
been   shown,   doth  decline  to  remove  him" 

In  February,  1875,  Commissioner  Eng- 
lish returned  his  report,  bringing  down  the 
guardian's  account  to  January  1st,  1875.  To 
this  report  both  plaintiffs  and  defendant  ex- 
cepted. The  plaintiffs,  among  others  things, 
excepted:  1st.  Because  it  did  not  charge  the 
guardian  annually  with  $200  for  excess  of  his 
estimated  profits  from  the  use  of  his  w^ards* 
lands  beyond  his  expenses  on  their  account 
And  they  insisted  the  evidence  would  enable 
him  to  make  the  estimate.  And  2d.  Because 
in  every  case  of  receipt  by  the  guardian  the 
commissioner  allows  him  thirty  days  for 
investing,  and  during  this  thirty  days 
charges  no  interest  against  him.  And  they 
insisted  that  such  a  rule  applies  only  where 
the  fiduciary  shows  he  has  made  an  invest- 
ment, and  never  applies  when  he  leaves  it 
to  be  understood  that  he  has  used  the 
money  himself. 

;      The  defendant  excepted:  1st.  Because  he 
had  been  allowed  but  four^ dollars ,a  month 
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for  the  board  of  each  of  his  wards.  2d.   Be- 
cause the  guardian,  being  entitled  to  five  per 
cent,    on    receipts   of    money    of     his 

118  wards,  when  *the  same  came  into  his 
hands,  the  commissioner  does  not  de- 
duct guardian's  commissioners  as  of  the 
date  of  receipts  of  funds,  but  charges  him 
interest  on  the  whole  after  thirty  days 
from  the  date  of  receipts  to  the  end  of  the 
year  and  then  deducts  commissions.  3d. 
Commissioner  charges  guardian  $S00  a  year 
rent  of  wards'  lands.  This  is  more  than  the 
average  estimate  of  plaintiffs'  witnesses, 
over  $200  a  year  more  than  the  average  es- 
timate of  defendant's  witnesses,  and  more 
than  $100  per  year  over  the  average  esti- 
mate of  both  together;  the  rent  charged  be- 
ing about  ten  per  cent,  on  the  assessed  val- 
ue of  the  land.  There  were  other  exceptions 
by  both  parties  which  need  not  be  staled. 

The  cause  came  on  to  be  heard  on  the 
22d  of  December.  1875,  when  the  court  sus- 
tained the  second  exception  above  stated  of 
the  plaintiff's,  and  overruled  all  others,  and 
sustained  the  second  and  third  exceptions 
above  stated,  of  the  defendant,  and  overruled 
the  first.  And  the  report  was  recommitted, 
with  directions  to  reform  the  same  accordmg- 
ly,  and  to  fix  the  annual  rent  of  the  lands  at 
$400.  And  in  January,  1876,  the  commissioner 
returned  his  report  reformed,  as  directed  by 
the  decree ;  and  to  this  report  there  was  no  ex- 
ception. 

It  appears  that  after  decree  made  in  the 
cause  in  December,  1874,  in  which  it  was  held 
that  the  giiardian  should  account  for  the 
profits  derived  from  the  cultivation  of  the 
land,  if  such  an  account  could  be  taken,  the 
guardian  employed  a  manager  and  culti- 
vated the  land  for  his  wards,  keeping  an 
account  of  expenses,  and  in  October,  1875, 
he  rented  out  the  land  at  public  out-cry.  He 
submitted  these  accounts  to  C.  B.  Thomas, 
the  commissioner  of  accounts  for  the  coun- 
ty, who  returned  his  report  to  the  county 
court  in  June,  1876.  This  account  embraced 
the  transactions  for  the  year  1875,  and 

119  made    *the   expenditures   of   the   year, 
for  each  ward,  considerably  more  than 

the  profits. 

The  plaintiffs  excepted  to  this  report  on 
the  ground  that  the  guardian  had  been  a 
renter  of  the  land  himself  from  the  time  he 
took  possession  of  the  estate  as  guardian  in 
September,  1871,  his  rent  commencing  in 
October,  and  he  had  been  held  by  the  de- 
cree of  December,  1874.  accountable  as  such 
lessee,  and  having  held  over  after  the  Isl  of 
October,  a  new  year  had  commenced  and 
he  had  no  right,  to  the  prejudice  of  the 
plaintiffs,  to  change  the  mode  of  holding 
the  land  on  the  1st  of  January  following. 

In  August,  1876,  the  judge  of  the  county 
court  being  counsel  for  the  plaintiffs,  and 
the  commissioner  counsel  for  the  defend- 
ant, by  consent  of  parties  the  said  settlement 
was  removed  to  the  circuit  court,  to  be  consid- 
ered as  a  part  of  the  cause  pending  in  that  court 

On  the  23d  of  September,  1876,  the  cause 
came  on  again  to  be  heard,  when  the  court 
confirmed  the  recommitted  report  of  Com- 
missioner English,  sustained  the  exceptions  of 


the  plaintiffs  to  the  report  of  Commissioner 
Thomas  and  committed  that  report  to  Com- 
missioner English,  with  directions  to  restate 
the  same,  in  conformity  with  the  instructions 
under  which  his  own  report  above  affirmed  was 
made,  charging  the  guardian  the  same  rent  fcr 
the  lands,  whilst  he  was  not  receiving  rent 
from  others,  as  was  charged  in-  the  report 
above  confirmed.  And  it  was  further  ordered 
that  Aaron  Suavely,  guardian  and  committee 
as  aforesaid,  do,  within  thirty  days,  file  in  the 
clerk's  office,  among  the  papers  in  this  cause, 
to  be  used  before  the  commissioner  in  retaking 
said  account,  a  statement  in  writing,  under 
oath,  showing  in  detail  what  several  invest- 
ments he  has  made  of  the  moneys  of  the 
plaintiffs  which  have  come  to  his  hands,  in 
what    several    sums,    at    what    several 

120  dates,  at  *what  several  rates  of  inter- 
est,   and    on    what    several    securities. 

And  since  it  appears  that  the  plaintiff,  Rob- 
ert C.  Harkrader,  has  attainecl  full  age  since 
the  last  order  in  this  cause,  and  has  given 
H.  E.  Harkrader,  the  next  friend  in  this 
cause,  a  power  of  attorney  to  demand  and 
receive  from  said  Snavely  any  moneys  due 
from  said  Snavely  to  said  Robert,  and  it 
also  appears  that  said  H.  E.  Harkrader  has 
duly  qualified  as  the  guardian  of  the  plain- 
tiff, Charles  D.  Harkrader,  in  the  courts  of 
the  commonwealth  of  Illinois  (where  the 
said  Charles  has  been  residing  since  this  suit 
commenced),  and  has  filed  a  certified  copy 
of  the  bond  there  taken  of  him  as  guardian, 
it  is  further  ♦  *  decreed  that  said  Snave- 
ly pay  over  to  the  said  H.  E.  Harkrader 
such  several  sums  of  money  as  are  ascer- 
tained by  Commissioner  English's  report, 
above  confirmed,  to  be  due  from  him  to  said 
Robert  and  Charles  respectively;  and  so  soon 
as  the  report  hereby  recommitted  to  said  com- 
missioner is  confirmed,  to  pay  over  to  said  H. 
E.  Harkrader  such  further  sums  as  by  said 
report  may  appear  to  be  due  to  said  Robert 
and  Charles  respectively,  said  several  payments 
to  be  made  to  said  H.  E.  Harkader  in  his 
character  as  attorney  for  said  Robert  and  Illi- 
nois guardian  of  said  Charles  respectively. 
And  all  other  questions  were   reserved. 

In  September,  1875,  all  of  the  plaintiffs 
who  were  then  in  Virginia  went  off  to  Illi- 
nois; and  H.  E.  Harkrader  was  there  ap- 
pointed the  guardian  of  the  infants,  and  con- 
servator of  Frances;  and  executed  a  bond 
in  the  penalty  of  $14,000  as  such  guardian, 
with  security  satisfactory  to  the  court  there. 

In  November,  1876.  the  plaintiffs,  the  in- 
fants, by  their  guardian  and  next  friend,  H. 
E.  Harkrader,  and  Frances  by  the  same  next 
friend,  filed  their  amended  bill  in  the  cause. 
They  state  that  finding  their  condition 

121  with  their  *guardian  beyond  adequate 
remedy  otherwise,  even  by  the  aid  of 

this  court,  they  have  quitted  him.  and  re- 
paired of  their  own  motion  to  their  friends 
in  Illinois,  and  there  have  since  continued 
and  now  are  resident;  and  that  H.  E.  Hark- 
rader had  qualified  as  the  guardian  of  the 
infant  plaintiffs.  They  charge  that  Snavely 
instead  of  waiting  to  give  the  plaintiffs  the 
option  provided  by  the  decree,  of  taking 
an  account  of  the  profitg^QQirt^of  the 
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land,  has  gone  out  of  this  court  where  hit 
accounts  were  pending,  to  settle  his  ac- 
count in  his  own  way,  and  so  as  to  charge 
his  wards  with  a  large  pretended  loss  by  the 
report  of  the  county  commissioner  of  ac- 
counts, who  is  at  the  same  time  his  counsel 
in  this  cause.  They  charge  that  the  conduct 
of  said  Snavely  evinces  such  a  state  of 
mind  towards  the  plaintiffs,  and  such  in- 
competency in  the  management  of  their 
lands  as  to  unfit  him  to  be  their  guardian, 
and  they  ask  for  his  removal,  and  that  their 
property  may  be  turned  over  to  their  said 
uncle  and  next  friend. 

Robert  C.  Harkrader,  who  was  of  age, 
Charles  D.  Harkrader,  who  had  been  taken 
to  Illinois  by  H.  E.  Harkrader  in  1874,  prob- 
ably with  the  consent  of  Dr.  Snavely,  and 
for  whom  H.  E.  Harkrader  had  been  ap- 
pointed guardian  in  that  state,  and  Frances 
E.,  further  show  to  the  court  that  as  they 
are  advised,  they  are  entitled  to  a  partition 
of  said  lands,  if  the  same  can  be  convenient- 
ly made,  and  possession  of  their  shares  of 
the  same,  or  in  default  of  such  partition  and 
in  case  none  of  those  interested  would  be 
injured  thereby,  to  a  sale  of  the  entire  lands 
and  distribution  of  the  proceeds;  and  that  a 
partition  of  said  lands  cannot  be  convenient- 
ly made,  whilst  a  sale  will  be  in  all  proba- 
bility highly  advantageous  to  all  of  them. 
They  therefore  pray  for  such  sale,  and  that 
their  estate  may  be  placed  in  a  condition 
to  be  transferred  to  the  state  of  Illi- 
122  nois,  to  which  ♦they  have  already 
gone;  and  for  general  relief.  They  file 
with  their  amended  bill  the  proceedings  in 
the  Illinois  court  on  the  appointment  of  H. 
E.  Harkrader,  the  guardian  of  the  infants, 
and  a  copy  of  his  bond. 

Snavely  demurred  to,  and  answered  the 
bill.  He  says  it  is  true  that  the  plaintiffs 
are  now  in  the  state  of  Illinois;  but  it  is  not 
true  they  repaired  thither  of  their  own  mo- 
tion; but  their  removal  was  accomplished 
th»-oiigh  the  fraud  and  contrivance  of  these 
children's  next  friend,  Henry  E.  Harkrader. 
He  says  there  are  no  facts  developed  in  the 
cause  since  the  decree  of  the  court  refusmg 
to  remove  him  as  guardian,  which  would  jus- 
tify the  court  in  reversing  said  decree,  and 
appointing  H.  E.  Harkrader.  On  the  con- 
trary he  thinks  that  the  conduct  of  said 
Harkrader,  as  it  developes  itself  from  day 
to  day,  only  the  more  shows  his  unfitness 
for  the  position. 

With  reference  to  the  settlement  of  his 
account  before  Commissioner  Thomas,  he 
says  he  acted  in  perfect  good  faith  and  in 
accordance  with  the  construction  placed 
uoon  said  decree  by  his  counsel.  That  he 
did  not  continue  to  occupy  the  land,  but  as 
soon  after  said  decree  as  the  crops  which 
were  upon  the  land  could  be  gathered,  he  had 
the  land  rented  after  due  notice  to  the  hi<?hest 
bidder;  and  the  accounts  he  settled  with  Thom- 
as, he  was  advised  he  was  compelled  to  make, 
as  his  construction  of  the  decree  referred  to 
oolv  embraced  settlements  formerly  made; 
'he  period  at  which  he  made  his  annual 
ts  had  passed,  and  the  period  was  ap- 
'   when    limitation    would    bar    his 
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compensation  unless  settlement  was  made 
without  a  decree  directing  the  commission- 
er of  the  court  to  make  such  settlement 
This  was  the  whole  of  his  offending,  if  of- 
fending it  be,  and  was  done  by  him  under 
the  advice  of  counsel;  and  he  is  at  a  loss  to 
understand  in  what  way  he  has  or  could 
have    gained   an   advantage.     He  says 

123  Robert    C.    *Harkrader    is   entitled  to 
have  his  share  of  the  realty  laid  off  to 

him,  as  he  has  attained  his  majority;  and 
that  the  same  can  be  done,  as  in  shown  by  the 
evidence  in  the  cause,  in  kind  as  to  the  interest 
of  Frances  E.  Harkrader,  from  whom  he  is 
committee.  He  submits  the  question  of  a  sale 
of  the  land  to  the  consideration  of  the  court 

Snavely  made  the  report  directed  by  the 
decree  as  to  his  investment  of  the  money  of 
the  wards  that  came  to  his  hands.  From 
this  report  it  appears  that  all  the  bonds 
turned  over  to  him  had  been  collected,  exce^ 
perhaps  one  for  $48,  and  that  he  retained  the 
money  in  his  hands  generally.  In  explana- 
tion, he  says:  That  at  the  time  these  funds 
came  into  his  hands  there  was  much  dmibt 
and  uncertainty  in  reference  to  the  exemp- 
tion allowed  to  debtors  under  the  home- 
stead and  bankrupt  laws,  and  that  he  felt 
there  was  great  risk  in  loaning  the  money 
so  as  to  have  it  in  the  hands  of  reliable  per- 
sons; and  further,  that  he  believed  that  all 
was  required  of  him  was  to  make  his  fidu- 
ciary settlements  promptly  at  the  end  of 
each  current  year,  and  to  pay  over  to  his 
said  wards  as  they  severally  became  of  age 
or  married  the  several  amounts  found  due 
them  with  compound  interest,  which  he  is 
striving  honestly  and  faithfully  to  do,  and 
for  the  accomplishment  of  which  he  has 
been  maturing  his  plans. 

In  December,  1876.  Commissioner  Eng- 
lish returned  his  report.  He  brought  down 
the  account  to  the  1st  of  January,  18T«. 
charging  the  guardian  with  the  same  rent 
for  the  land  and  disallowed  his  charges  for 
carrying  on  the  working  of  the  farm.  And  the 
defendant  excepted  to  the  report;  insisting 
that  after  the  decree  of  December,  1874,  in 
which  it  was  held  that  the  guardian  could  not 
occupy  the  wards'  land  for  himself  at  a  rent 
he  had  from  January  1st,  187.5,  up  to  the  time 
he  rented  the  land  at  public  auction  in 
September,     1875,     kept     a     particular 

124  "^and  itemized  account   of  his  receipts 
and    expenditures    on    account    of    his 

working  his  wards'  lands,  using  and  work- 
ing the  same  for  them,  which  he  maintains 
it  was  lawful  and  proper  he  should  have 
done;  and  therefore  that  the  account  for 
the  year  1875  should  have  been  stated  on 
the  principle  upon  which  it  was  stated  by 
the    commissioner   of   accounts. 

The  cause  came  on  again  to  be  heard  on 
the  21st  of  December,  1876.  when  the  court 
overruled  the  exception  of  the  defendant 
Snavely  to  the  commissioner's  report,  and 
decreed  that  the  said  Snavely  be  removed 
from  his  office  of  guardian  of  the  infant 
plaintiffs,  and  from  that  of  committee  of 
Frances  E.  Harkrader,  and  that  he  pay  over 
to  H.  E.  Harkrader,  attorney  in  fact  of 
Robert  C.  Harkrader  an^d-^oreign  guardian 
gitized  by  VjO*- 
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of  the  infant  plaintiffs,  and  conservater  of 
Frances  E.  Harkrader,  the  several  sums  re- 
spectively found  due  to  them  by  the  said 
report  of  Commissioner  English,  and  all 
and  any  further  sum  which  may  be  found 
due  from  him  upon  the 'settlement  of  his 
fiduciary  accounts  up  to  the  date  of  this  de- 
cree; and  he  is  hereby  directed  at  once  to 
make  such  settlement  before  Commissioner 
English,  who  will  report  his  proceedings  to 
court.  And  the  said  H.  E.  Harkrader  has 
leave  to  serve  his  fieri  facias  against  the  said 
defendants  for  the  amounts  thus  decreed  him. 

And  the  court  being  further  of  opinion 
that  the  lands  belonging  to  the  plaintiffs  are 
impartible  in  kind,  without  loss  and  disad* 
vantage,  and  that  it  is  to  their  interest  to 
sell  the  real  estate,  doth  *  *  decree  that 
the  said  real  estate  be  sold;  and  commis- 
sioners named  were  directed  to  sell  the 
same  at  public  auction,  &c.,  &c.  And  there- 
upon Snively  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

Crockett  &  Blair  and  C.  B.  Thomas,  for 
the  appellant. 
185        ♦W.  H.  Boiling,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of 
the   court. 

The  first  question  we  have  to  determine 
in  this  case  arises  upon  a  demurrer  filed  by 
the  defendant  Suavely,  both  to  the  original 
and  amended  bills. 

The  ground  of  demurrer  asserted  is,  that 
the  original  bill  was  multifarious,  and  that 
the  same  objection  applies  to  the  amended 
bill.  If  the  demurrer  be  sustained  as  to 
cither  it  must  be  sustained  as  to  both. 

The  bill  was  filed  by  the  children  of  Jas. 
H.  Harkrader,  all  of  whom  were  infants, 
(except  one,  who  was  of  age,  Frances  E. 
Harkrader,  but  she  being  non  compos  men- 
tis,) by  their  next  friend,  against  the  appellant 
Snavely,  as  guardian  of  the  infants  and 
committee  of  said  Frances.  The  object  of 
the  bill  seems  to  be  two-fold:  First,  to  sur- 
charge and  falsify  the  ex  parte  account  of 
the  guardian  already  settled,  and  for  cause 
alleged  in  the  bill  to  have  him  removed 
from  his  guardianship;  and,  second,  to  have  a 
sale  made  of  the  wards'  real  estate.  It  is  in- 
sisted that  the  bill  thus  seeking  two  distinct 
and  independent  objects,  wholly  discon- 
nected with  each  other,  is  multifarious.  Ac- 
cording to  Lord  Cottenham  (and  in  this  he 
has  been  followed  by  courts  and  text- 
writers),  it  is  utterly  impossible,  upon  the 
authorities,  to  lay  down  any  rule  or  abstract 
proposition  as  to  what  constitutes  multi- 
fariousness, which  can  be  made  universally 
applicable.  The  cases  upon  the  subject  are 
extremely  various,  and  the  courts  in  decid- 
ing them  seem  to  have  considered  what  was 
convenient  in  particular  cases  rather  than 
to  have  attempted  to  lay  down  an  absolute 
rule.  The  only  way  of  reconciling  the  au- 
thorites  on  the  subject,  is  by  adverting  to 
the  fact  that  although  the  books  speak  gen- 
erally of  demurrers  f«r  multifarious- 
128  ness,  yet  in  truth  such  *demurrers 
may  be  divided  in  two  distinct  kinds. 
Frequently  the  objection  raised,  though 
termed    multifariousness,    is    in    fact    more 
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properly  misjoinder;  that  is  to  say,  the 
cases  or  claims  united  in  the  bill  are  of  so 
different  a  character,  that  the  court  will  not 
permit  them  to  be  united  in  one  record.  It 
may  be  that  the  plaintiffs  and  defendants  are 
parties  to  the  whole  of  the  transactions  which 
form  the  subject  of  the  suit,  and  nevertheless 
those  transactions  may  be  so  dissimilar  that 
the  court  will  not  allow  them  to  be  joined  to- 
gether, but  will  require  distinct  records.  But 
what  is  more  familiarly  understood  by  the 
term  multifariousness,  as  applied  to  a  bill,  is 
where  a  party  is  able  to  say  he  is  brought  *as 
a  defendant  upon  a  record  with  a  large  por- 
tion of  which  and  of  a  case  made  by  which  he 
has  no  connection  whatever.  1  Dan.  Ch.  Pract., 
4th  ed.  334-335,  and  cases  cited  in  note. 

Now,  according  to  these  principles  thus  de- 
clared, the  bill  in  this  case  would  be  undoubt- 
edly multifarious,  if  each  of  the  causes  of  ac- 
tion as  stated  was  sufficient  to  sustain  the  bill. 
The  bill  certainly  conts^ins  two  distinct  and 
independent  alleged  grounds  of  suit:  one 
for  surcharging  and  falsifying  the  guardian's 
ex  parte  settled  accounts,  and  for  his  removal, 
for  causes  alleged;  and  the  other  for  the  sale 
of  the  infants'  real  estate.  If  each  of  these 
are  sufficient  to  sustain  the  bill,  it  is  multi- 
farious. But  if  upon  the  statements  of  the  bill, 
each  cannot  stand  alone;  if  the  relief  sought 
upon  one  ground,  distinct  and  independent  of 
the  other,  is  such  that  a  court  of  equity  can- 
not grant,  either  for  want  of  jurisdiction,  or 
because  of  the  form  in  which  it  is  sought,  this 
latter  will  be  treated  as  a  nullity;  and  the 
court  may  proceed  to  act  upon  that  ground 
of  suit  stated  in  the  bill  which  is  well  stated. 
In  such  a  case  the  bill  will  not  be  declared 
multifarious,  but  the  court  will  treat 
127  the  bill  as  ♦if  it  did  not  contain  the  al- 
legations setting  up  the  second  ground 
of  relief,  because  by  itself  no  such  case  could 
be  mamtained.  This  exception  to  the  general 
rule  as  to  multifariousness  is  well  established, 
and  is  thus  laid  down  in  Story's  Equity  Plead- 
ings: "And  to  support  the  objection  of  mul- 
tifariousness, because  the  bill  contains  differ- 
ent causes  of  suit  against  the  same  person, 
two  things  must  concur:  first,  the  diflFerent 
grounds  of  suit  must  be  wholly  distinct;  sec- 
ondly, each  ground  must  be  sufficient  as  stated 
in  the  bill."  Story's  Eq.  PI.,  8th  ed.,  p. 
267-8,  §§  275-6,  and  cases  cited  in  note. 

The  case  before  us,  therefore,  comes  with- 
in the  exception  above  stated,  rather  than 
within  the  general  rules  referred  to.  For 
while  the  object  of  the  bill  is  two-fold, 
and  the  grounds  of  relief  sought  are 
separate  and  independent,  yet  the  second 
ground  as  stated  in  the  bill,  to-wit:  that 
which  seeks  a  sale  of  the  infants'  lands, 
must  be  treated  as  a  nullity,  because  it 
does  not  present  such  a  case  as  a  court  of 
equity  can  entertain.  If,  upon  the  allega- 
tions of  the  bill  in  the  second  ground  of  re- 
lief stated,  the  bill  be  taken  as  one  for  the 
sale  of  the  wards'  real  estate,  it  is  plainly 
defective.  In  such  a  case  the  bi'l  must  he 
filed  by  the  guardian,  and  be  verified  by  his 
oath.  The  infant  must  be  made  defendant 
by  guardian  ad  litem,  and  all  who  would  be 
his  heirs,  if  he  were  deceased,  must  also  be 
defendants.    The  guardian  ad  litem,  as  well 
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as  infants  over  fourteen  years,  must  answer 
the  bill  on  oath,  and  no  deposition  can  be 
read  in  such  a  suit,  unless  taken  in  the  pres- 
ence of  the  guardian  ad  litem,  or  on  inter- 
rogatories agreed  on  by  him.  None  of  these 
requisites  of  the  statute  are  complied  with. 
So,  too,  if  the  bill  be  treated  as  one  for 
partition,  it  is  equally  defective,  for  here  the 
infants  are  all  made  plaintiffs  and  the  guard- 
ian defendant.  With  such  a  bill  the  guardian 
has    no   interest    or   connection    what- 

128  ever,  and  ♦should  not  be  made  a  party, 
either  plaintiff  or  defendant.   So  that  it 

IS  clear  that  in  considering  the  demurrer  to 
the  bill  for  multifariousness,  the  court  will 
treat  as  a  nullity  so  much  of  said  bill  as 
seeks  for  a  sale  or  partition  of  the  wards' 
land;  and  so  treating  it,  the  court  must  pro- 
nounce the  bill  as  not  multifarious. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  of  the  court 
below  in  overruling  the  demurrer  to  the 
plaintiffs'  bill,  both  original  and  amended. 

The  court  is  further  of  opinion,  that  there 
is  no  error  in  the  decree  of  the  said  circuit 
court  removing  the  guardian.  The  court 
does  not  deem  it  necessary  to  comment  on 
or  consider  in  detail,  the  voluminous  evi- 
dence taken  on  this  subject,  and  covenng 
many  pages  in  the  printed  record  before  us. 
It  is  sufficient  to  say  that  after  a  careful 
examination  of  this  mass  of  testimony,  the 
court  is  satisfied  that  the  court  below,  in 
the  exercise  of  that  large  discretion  which 
must,  of  necessity,  be  vested  in  that  court, 
(vide  Reynolds  v.  Zink,  27  Gratt.  29),  was  ful- 
ly justified  in  removing  the  guardian.  He  had 
received  about  $5,000  of  his  wards'  money; 
not  a  dollar  of  which  he  had  invested,  but 
used  it  himself  as  a  borrower  of  the  fund,  and 
offsetting  the  interest  pro  tanto  by  charges 
for  board  of  his  wards,  at  the  same  time  re- 
ceiving valuable  services  from  some  of  them  as 
laborers  for  himself.  He  rented  himself  the 
farm  (a  valuable  and  productive  one)  left  the 
wards  by  their  father,  not  at  public  auction, 
but  at  a  rental  fixed  by  his  friends  of  his  own 
selection.  He  kept  no  account  of  the  profits  of 
the  farm,  but  received  them  all  himself,  keep- 
ing the  children  on  the  farm,  charging  them 
board  and  allowing  no  compensation  for  their 
services,  of  wljich  he  received  all  the  benefit. 

Under  these  circumstances,  and  upon  other 
grounds  disclosed  by  the  record,  we  are 

129  of  opinion  that  the  court  ♦below  did  not 
abuse   the    discretion    vested   in   it   by 

law  in  removing  the  guardian.  Especially  in 
this  case  would  this  court  be  slow  to  reverse 
the  court  below,  because  it  appears  that  at  the 
time  the  decree  was  entered  for  the  removal 
of  the  guardian,  all  the  wards  (one  of  whom 
had  become  of  age),  had  left  the  guardian 
and  gone  to  live  with. their  uncle  in  the  state  of 
Illinois,  who  in  that  state  had  duly  qualified  as 
the  gunrdian  of  those  who  were  still  infants. 
It  is  difficult  to  conceive  why,  under  all  the 
circumstances,  the  appellant  should  desire 
still  to  retain  his  office  as  guardian  of  wards 
who  are  now  residents  of  another  state,  and 
who  are  now  the  wards  of  another  guardian, 
unlr.':s,  indeed,  upon  the  ground  that  he 
.hall  receive  some  further  profit  by  still  hold- 


ing his  wards'  property.  Upon  the  whole 
evidence  the  court  is  of  opinion  that  there 
is  no  error  in  the  decree  removing  the  ap- 
pellant from  his  office  of  guardian,  and  thit  in 
this  respect  the  said  decree  be  affirmed. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  decree  of  the  said  circuit 
court  in  fixing  the  annual  rent  of  the  wards' 
land  at  $400,  as  ascertained  by  Commission- 
er English's  report  and  depositions  there- 
with returned.  This  rental  value  was  fi.xed 
by  taking  the  average  value  fixed  by  a  num- 
ber of  witnesses.  This  is  a  fair  and  legal 
mode,  and  even  if  not  precisely  accurate, 
will  not  be  disturbed  by  the  appellate  court 
The  same  may  be  said  as  to  the  amounts 
fixed  as  a  reasonable  board  for  the  wards, 
as  ascertained  by  said  commissioner's  re- 
port. The  court  is  therefore  of  opinion  that 
the  decree  of  the  circuit  court  overruling  the 
appellant's  exceptions  to  Commissioner 
English's  report  is  not  erroneous,  and  that 
the  same,  in  this  respect,  be  affirmed. 

But  the  court  is  further  of  opinion  that 
the  decree  of  the  circuit  court  directing  a 
sale  of  the  wards'  real  estate  under  the  bill 
in  this  case  is  erroneous.  It  is  no  doubt, 
ISO  as  ♦shown  by  the  record,  to  the  inter- 
est of  the  wards  that  their  land  shall 
be  sold;  but  this  can  only  be  done  upon 
proper  proceedings  under  the  statute  pro- 
viding for  the  sale  of  real  estate  of  infants, 
or  upon  a  proper  bill  for  partition  and  sale 
for  that  purpose,  and  cannot  be  done  under 
the  bill  and  proceedings  in  this  case. 

The  court  is  further  of  opinion  that  so 
much  of  .said  decree  as  directs  the  appellant 
to  pay  over  the  amounts  found  due  by  Com- 
missioner English's  report,  to  the  foreign 
guardian,  is  erroneous.  Such  payment  can 
only  be  made  in  accordance  with  the  fifth 
section,  chapter  125,  Code  1873.  That  sec- 
tion provides  as  follows: 

"No  such  order"  (i.  e.,  order  referred  to 
in  the  third  and  fourth  preceding  sections, 
referring  to  transfer  of  property  of  infant 
or  insane  person)  "shall  be  made  until  no- 
tice of  the  application  shall  have  been  pub- 
lished once  a  week  for  four  successive  weeks 
in  a  newspaper,  nor  until  it  shall  be  shown 
by  authentic  documentary  evidence  that  such 
foreign  guardian,  or  committee,  has.  where 
he  qualified,  given  bond  with  surety  suffi- 
cient to  insure  his  accountability  for  the 
whole  amount  of  the  ward's  or  insane  per- 
son's estate  in  his  hands,  or  which  will  prt»b- 
ably  be  received  by  him  as  such  guardian  or 
committee,  nor  until  the  court  shall  be  sat- 
isfied that  the  removal  of  such  money  or 
property  from  this  state  will  not  impair  the 
rights,  or  be  prejudicial  to  the  interests, 
either  of  the  ward  or  insane  person  or  of 
any  other  person." 

These  provisions  of  the  statute  are  man- 
datory, and  must  be  complied  with  before 
any  money  or  other  personal  property  be- 
longing to  a  non-resident  infant  can  be  paid 
over  to  a  foreign  guardian. 

The  proper  proceeding  in  this  case,  would 
be  the  filing  of  a  petition  by  the  foreigii 
guardian,  and  the  publication  of  notice  of 
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such  petition  or  application  "once 
131  a  *week  for  four  successive  weeks  in  a 
newspaper."  as  required  by  the  statute. 
These  provisions  of  the  statute  not  having 
been  complied  with,  so  much  of  said  decree 
of  the  circuit  court  as  directs  the  payment 
of  money  due  the  wards  to  the  foreign 
guardian,  without  his  compliance  with  the 
aforesaid  provisions  of  the  statute,  is  erro- 
neous, and  must  be  reversed. 

The  court  is  therefore  of  opinion  that 
so  much  of  the  said  decree  of  the  circuit 
court  of  Wythe  as  is  not  in  conformity  with 
the  principles  herein  declared,  must  be  re- 
versed, and  in  all  other  respects  that  the 
same  be  affirmed. 

The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Wytheville,  having 
been  fully  heard,  but  not  determined  at  said 
place  of  session,  this  day  came  here  the  par- 
tics  by  their  counsel,  and  the  court  having 
maturely  considered  the  transcript  of  the 
record  of  the  decree  aforesaid  and  the  argu- 
ments of  counsel,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  there  is  no  error  in  the  decree  of  the 
said  circuit  court  in  overruling  the  demur- 
rer filed  by  the  appellant  to  the  original  and 
amended  bills  of  the  appelleesj  nor  is  there 
any  error  in  said  decree  removmg  the  appel- 
lant from  his  office  of  guardian  of  the  infant 
children  of  J.  H.  Harkrader,  deceased,  and 
of  committee  of  Frances  E.  Harkrader;  nor 
is  there  any  error  in  said  decree  in  overrul- 
ing exceptions  of  appellant  to  commission- 
er English's  report,  and  confirming  said  re- 
port with  respect  to  the  amounts  therein 
charged  against  said  appellant  for  rent  of 
the  land,  and  credited  to  him  for  board  of 
his  said  wards  and  the  said  Frances  E. 
Harkrader.  It  is  therefore  decreed  and 
13S  ordered  that  the  said  decree  "^of  said 
circuit  court  of  Wythe  county,  in  all 
these  respects  and  to  this  extent  be  affirmed. 
But  the  court  is  further  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the 
record,  that  so  much  of  said  decree  as  di- 
rects a  sale  of  the  infants'  real  estate  under 
the  bills  and  proceedings  in  this  cause,  and 
that  so  much  of  said  decree  as  directs  the 
appellant  to  pay  over  to  the  foreign  guard- 
ian, H.  E.  Harkrader,  the  sums  respectively 
found  due  to  the  appellees  by  the  said  re- 
port of  Commissioner  English,  is  erroneous. 
It  is  therefore  decreed  and  ordered  that 
the  said  decree  of  said  circuit  court  be  in 
these  respects  reversed  and  annulled,  but  in 
all  other  respects  be  affirmed;  and  the  ap- 
pellees being  the  parties  who  substantially 
prevailed  in  this  court,  it  is  decreed  and  or- 
dered that  the  said  appellees  recover  of  the 
appellant  their  costs  by  them  expended  in 
their  defence  of  this  appeal  and  supersedeas 
here.  And  this  court  now  proceeding  to  en- 
ter such  decree  as  the  said  circuit  court 
ought  to  have  entered,  it  is  decreed  and  or- 
dered that  so  much  of  said  original  and 
amended  bills  as  seek  for  a  sale  of  infant 
real  estate  be  dismissed.  But  liberty  is  re- 
served to  them  to  file  their  bill  in  said  court. 


either  by  the  guardian  of  the  infant  defend- 
ants in  the  mode  prescribed  by  the  statute 
for  the  sale  of  infants'  real  estate,  or  by  the 
adult  appellees  for  partition  and  sale  of  the 
subject  for  that  purpose.  And  leave  is  also 
granted  to  the  appellee,  H.  E.  Harkrader, 
the  foreign  guardian,  to  file  his  petition  in 
said  court,  after  due  advertisement  as  pre- 
scribed by  the  statute,  and  upon  such  peti- 
tion so  filed,  the  said  circuit  court  shall  de- 
cree to  be  paid  over  to  him  the  several 
amounts  respectively  due  from  the  former 
guardian.  Suavely  (the  appellant),  as  already 
ascertained  by  said  report  of  Commissioner 
English.  And  it  is  further  decreed  and  ordered 
that  said  circuit  court  shall,  through  one  of  its 
commissioners,  ascertain  what  propor- 
tion of  the  costs  was  incurred  in 
133  *taking  evidence  in  reference  to  the 
sale  of  said  infants'  real  estate,  and  of 
evidence  certified  from  the  state  of  Illinois 
as  to  the  qualification  of  said  foreign  guard- 
ian, and  the  cost  of  printing  the  same;  and 
such  costs,  so  ascertained,  shall  be,  upon  a 
final  decree,  decreed  against  the  said  H.  E» 
Harkrader.  All  of  which  is  ordered  to  be 
certified  to  said  circuit  court. 

It  is  further  ordered,  that  this  decree  be 
entered  on  the  order  -book  here,  and  forth- 
with certified  to  the  clerk  of  the  court  at 
its  place  of  session,  where  this  cause  is 
pending  as  aforesaid,  who  shall  enter  the 
same  on  his  order  book,  and  certify  it  to 
the  said  circuit  court  of  Wythe  county. 

Decree  reversed,  but  with  costs  to  the  ap- 
pellees as  the  party  substantially  prevailing. 


134        *Forrer  v.  Porter's  Ex'ors  Sc  als. 

September  Term,   1877,   Staunton. 

1.  Partnership — Compensation  for  Serv- 
ices— Agreement.* — The  law  is  well  settled 
that  one  partner  is  not  entitled  to  claim  compensa- 
tion for  his  services  in  the  business,  without  a 
special  contract  for  such  compensation.  And  al- 
though one  partner  attended  almost  exclusively  tn 
a  very  large  partnership  business,  from  1844  to 
1S65,  there  having  been  no  agreement  for  compen- 
sation to  him,  he  is  not,  under  the  circumstances, 
entitled  to  compensation. 

a.  Same  —  Surviving  Partner  —  Fldnclary 
Relatlonablp.t — Partners    buy    a    tract    of   land 


"Partnership — Compensation  for  Serv- 
ices— Agreement. — The  rule  laid  down  in  th*: 
principal  case,  negativing  the  right  of  bne  partner  to 
claim  compensation  for  his  services  in  the  business 
without  a  special  contract,  is  affirmed  in  Frazier  v. 
Frazier,  77  Va.  793,  citing  the  principal  case,  and 
Patton  V.  Calhoun,  4  Gratt.  138.  See  also,  3  Min. 
Inst.  (2nd  Ed.)  690,  699,  736;  Roots  v.  Salt  Co.,  27 
W.  Va.  496;  Taylor  v.  Dorr,  43  W.  Va.  351,  27  S. 
E.   317. 

tSame — Survlvlns  Partner  —  Fldnclary 
Uelatlonahlp. — The  principal  case  is  distinguished 
in  the  rule  laid  down  in  the  second  headnote  in  Va. 
Coal  &  Iron  Co.  v.  Kelly,  93  Va.  336.  See  Pillow  v. 
Improvement  Co.,  92  Va.  144,  and  Buchanan  v.  King, 
22  Gratt.  414,  for  cases  sustaining  the  principal  case. 
See  also,  3  Min.  Inst.   (2nd  Ed.)  698;  Cecil  v- Clark, 
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for  partnership  purposes,  and  it  is  conveyed  to 
them.  After  the  death  of  one  of  them,  it  is  as- 
certained that  the  title  to  one-third  of  the  land  is 
defective,  and  the  surviving  partner  purchases  this 
third  interest  and  takes  the  conveyance  to  himself. 
He  has  purchased  for  the  joint  benefit  of  himself 
and  the  heirs  of  the  deceased  partner,  and  they 
arc  entitled  to  claim  it  upon  paying  their  share  of 
the  expense  of  the  purchase.  This  principle  ap- 
plies equally  to  joint  tenants,  tenants  in  common, 
co-partners  and  all  others  having  a  common  title 
and    interest. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Augusta  county,  instituted  in  April, 
1871,  by  the  executors,  devisees  and  legatees 
of  Daniel  Forrer,  deceased,  against  Henry 
Forrer,  for  the  settlement  of  an  account  of 
the  partnership  which  had  existed  for  many 
years  between  the  brothers,  Daniel  and  Hen- 
ry Forrer.  It  appears  that  about  the  year 
1841,  the  brothers  purchased  a  property  in 
the  county  of  Page,  called  "The  Shenan- 
doah Iron  Works,"  with  between  four  and 
five  hundred  acres  of  land,  and  commenced 
the  manufacture  of  iron.  At  this  time  they 
were  worth  about  $16,000.  Both  of 
185  them  ♦lived  at  the  works  until  1844, 
when  Daniel,  who  was  married,  pur- 
chased a  farm  in  Augusta  county  and  re- 
moved to  it,  and  lived  upon  it  until  his 
death,  which  occurred  in  January,  1868.  He 
seems  to  have  taken  no,  or  a  very  little,  part 
in  the  management  of  the  business  of  the 
partnership;  though  he  occasionally  visited 
the  works,  and  seems,  once  or  twice,  to 
have  assisted  in  hiring  hands  to  work. 

Henry  Forrer,  who  was  unmarried,  lived 
at  the  works,  and  conducted  the  business. 
It  appears  that  at  sometimes  the  firm  met 
with  losses,  and  were  reduced  to  great 
straits;  but.  on  the  whole,  it  was  prosper- 
ous. Out  of  the  profits  of  the  business  the 
quantity  of  land  was  increased  to  upwards 
of  thirty  thousand  acres;  two  furnaces,  three 
forges,  two  saw-mills,  merchant  mill,  and 
excellent  dwelling-house  and  a  number  of 
other  houses  were  built;  and  in  1865,  after 
the  end  of  the  late  war,  the  property  was 
sold  for  $240,000;  but  there  was  a  large 
partnership   debt   of  $80,000. 

About  the  year  1859,  the  said  Daniel  and 
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peared  that  ♦the  plaintiffs,  before  hear- 
ing of  this  claim,  had  released  Henry 
Forrer  from  all  claim  by  them  for  losses 
incurred  in  the  business  of  the  partnership. 

After  this  suit  had  been  instituted,  the 
parties  wishing  to  sell  the  Elizabeth  Fur- 
nace property,  one  of  the  counsel  for  the 
plaintiffs  examined  the  title,  and  discovered 
what  appeared  to  be  a  defect  in  the  title  to 
two  of  the  tracts  which  constituted  a  part 
of  it.  The  owner  of  one  of  these  for  forty- 
five  acres,  on  which  the  furnace  stood,  was 
soon  discovered  and  his  title  purchased  by 
the  parties.  The  other,  of  one  hundred  and 
fifty  acres,  on  which  the  iron  ore  was  lo- 
cated, had  been  conveyed  by  a  former  own- 
er to  three  brothers,  Jameson,  one  of  them 
named  John.  The  heirs  of  the  other  two 
brothers  conveyed  the  whole  tract  to  Daniel 
and  Henry  Forrer,  and  their  agent  informed 
the  Forrers  at  the  time,  as  he  no  doubt  be- 
lieved, that  John  Jameson  had  died  yoitng  and 
unmarried,  and  his  brothers  were  his  heirs. 

As  the  counsel  was  not  satisfied  of  the 
death  of  John  Jameson,  it  was  suggested 
that  M.  A.  Miller  should  be  employed  to 
make  enquiry  on  the  subject,  and  he  was  em- 
ployed by  Henry  Forrer  to  make  the  enquiry; 
and  he  having  ascertained  that  John  Jameson 
had  married  and  died  leaving  several  children, 
Henry  Forrer  employed  Miller  to  hunt 
them  up  and  purchase  their  interest.  This 
Miller  succeeded  in  doing  after  much  travel; 
his  expenses  and  the  price  paid  these  par- 
ties amounted  to  about  $4,000,  all  of  which 
was  paid  by  Henry  Forrer,  and  by  his  direc- 
tions the  conveyances  were  made  to  him. 

When   the    plaintiffs   ascertaind   that  the 
deeds  from  John  Jameson's  heirs  were  made 
to  Henry  Forrer,  they  filed  an  amended  bill, 
in  which  they  charged  that  it  was  upon  the 
advice  of  their  counsel  and  upon  consulta- 
tion among  all  the  parties,  that  Miller 
187     was  employed   to  hunt  ♦for  and  pro- 
cure the  conveyance  of  John  Jameson's 
interest  in  this  land;  that  though  whilst  this 
search  was  in  progress,  Henry  Forrer  was 
in  frequent  conferences  with  their  counsel 
and  themselves,  he  gave  them  no  intimation 
that  he  was  seeking  to  obtain  a  conveyance 
of   the   land   to   himself;   and   they  insisted 
^  that  as  the  land  had  been  conveyed  to  Daniel 
Henry  Forrer  purchased  a  tract  of  land  in  i  and  Henry  Forrer,  he  could  only  purchase 


Augusta  county,  called  "Elizabeth  Furnace," 
and  there  carried  on  the  manufacture  of 
iron.  Henry  Forrer  managing  the  busintss, 
and  after  the  death  of  Daniel  Forrer,  his 
two  sons  and  Henry  Forrer  carried  on  the 
business  for  a  time. 

In  June,  1871,  there  was  a  decree  for  ac- 
counts, and  in  April,  1872,  the  commissioner 
returned  his  report.  From  the  report  it  ap- 
peared that  the  parties  agreed  upon  the 
items  of  the  accounts  except  a  claim  set  up 
by  Henry  Forrer  for  compensation  for  his 
attention  to  the  business  of  the  partnership 
during  its  active  operations.  As  to  this 
claim,  it  appears  that  there  was  no  agree- 
ment on  the  subject  between  Daniel  and 
Henry  Forrer,  nor  does  it  appear  that  Hen- 
ry Forrer  ever  preferred  such  claim  to 
"^^niel,  or  during  his  life.    And  it  also  ap- 


the  interest  of  John  Jameson's  heirs  for 
the  purpose  of  quieting  their  title,  and  his 
purchase  must  enure  to  the  benefit  of  both 
the  partners;  of  course  the  expense  attend- 
ing the  purchase  to  be  borne  by  both  parties. 
Henry  Forrer  answered,  averring  that  he 
had  employed  Miller  on  his  own  account, 
and  paid  all  his  expenses  and  the  purchase 
money  out  of  his  own  pocket,  and  insisting 
that  there  was  nothing  in  the  relation  w^hich 
he  sustained  to  the  plaintiffs  to  forbid  him 
to  purchase  the  property  on  his  own  ac- 
count and  take  the  conveyances  to  himself.  He 
said  that  he  did  this  that  he  might  be  able  to 
put  the  plaintiffs  on  fair  and  just  terms  as  to 
his  compensation  for  the  great  portion  of  his 
life  which  he  had  devoted  to  the  service  of 
the  partnership,  and  he  was  still  willing  to 
allow  them  to  sh|f[j|gjl]ij^  ^encfits  of  his  pnr- 
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chase  if  they  would  do  him  justice  in  the 
matter  of  his  services. 

On  the  evidence  it  appeared  that  whilst 
Henry  Forrer  employed  Miller  and  paid 
him,  that  the  suggestion  of  employing  him  was 
made  by  the  plaintiffs'  counsel,  and  that  ihe 
counsel  and  the  plaintiffs  supposed  that  he 
was  employed  on  joint  account;  and  although 
they  had  frequent  conferences  with  Henry 
Forrer  whilst  the  matter  was  in  progress, 
he  gave  them  no  intimation  that  he  was  em- 
ploying Miller  on  his  own  account. 

The  cause  came  on  to  be  heard  on  the 
18th  of  November,  1875,  when  the  court  held 
that  the  defendant,  Henry  Forrer,  had  no 
right  to  appropriate  the  interest  in  the 
138  *tract  of  one  hundred  and  fifty  acres 
of  which  he  had  taken  the  deeds  to 
himself,  to  his  own  exclusive  use.  but  that 
he  must  be  credited  with  the  expenses  and 
costs  attending  said  purchase;  and  that  he 
was  not,  under  the  circumstances  of  the 
case,  entitled  to  compensation  for  his  ser- 
vices to  said  firm  of  D.  &  H.  Forrer.  And 
adjusting  the  account  by  admitting  this  credit 
for  the  purchase  of  the  land,  it  was  decreed 
that  Henry  Forrer  should  pay  to  the  executors 
of  Daniel' Forrer  the  sum  of  $18,157.27,  with 
interest  on  $13,132.24,  part  thereof,  from  the 
1st  of  June,  1873.  And  commissioners  named 
were  directed  to  sell  the  Elizabeth  Furnace 
property,  &c.,  on  terms,  &c.  And  thereupon 
Henry  Forrer  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

Sheffey  &  Bumbgardner,  for  the  appellant. 
George  M.  Cochran,  for  the  appellees. 

Staples,  J.  No  rule  of  law  is  better  settled 
than  that  one  partner  is  not  entitled  to  com- 
pensation for  his  services  while  employed 
m  the  partnership  business,  unless  it  be  so 
agreed  between  the  parties.  The  doctrine 
is  thus  laid  down  by  a  writer  of  acknowl- 
edged merit:  "As  it  is  the  duty  of  each  part- 
ner to  devote  himself  to  the  interests  of  the 
concern,  to  exercise  due  diligence  and  skill  for 
the  promotion  of  the  common  benefit,  it  fol- 
lows that  he  must  do  it  without  any  reward  or 
compensation,  unless  there  is  an  express 
stipulation  to  that  effect.  And  there  is  no 
difference  in  this  respect,  though  the  duties 
performed  by  the  partners  have  been  very 
unequal  in  value  and  amount."  Collyer  on 
Partnership,  sec.  183.  See  also  Strong  on 
Partnership,  sec.  182;  Parsons  on  Partner- 
ship, page  130.    In  Franklin  v.  Robinson,  1 

John.  Ch.  R.  157,  Chancellor  Kent  said 
189     he  knew  of  no  case  ♦which  entitles  one 

partner  to  charge  for  his  services  ex- 
cept upon  the  ground  of  special  agreement. 
In  Philips  V-  Tutner.  2  Dev.  &  Battle  Eq. 
R.,  at  page  123,  it  appeared  that  one  of  the 
partners  had  taken  the  almost  entire  and  ex- 
clusive charge  and  superintendence  of  the 
business  of  the  firm,  and  yet  it  was  held  that 
his  claim  for  compensation  could  not  be  al- 
lowed. The  numerous  cases  on  this  subject 
may  be  found  in  the  works  already  referred  to, 
and  need  not  be  here  cited.  See  also  Pat- 
ton's  ex'ors  V.  Calhoun's  ex'ors,  4  Gratt.  138. 
The  reasons  for  this  rule,  as  stated  by  the 


commentators  and  judges,  are,  first,  each 
partner  in  taking  care  of  the  joint  property 
is  in  fact  taking  care  of  his  own  interest,  and 
is  but  performing  his  own  duties  and  obliga- 
tions growing  out  of  the  partnership.  These 
duties  and  obligations  are  supposed  to  enter 
into  and  constitute  a  part  of  the  consideration 
for  others  to  engage  in  the  business  with 
him.  The  partners  are  considered  as  meet- 
ing on  a  common  ground,  each  engaging  to 
do  all  he  can  do  for  the  common  good. 

In  the  second  place  the  law  cannot  under- 
take to  measure  and  settle  between  the 
partners  the  relative  value  of  their  various 
and  unequal  services  bestowed  on  the  joint 
business;  and  for  the  obvious  reason  it  is 
impossible  to  see  how  far  the  relative  ex- 
perience, skill,  ability  or  even  known  char- 
acter and  reputation  of  each  entered  as  in- 
gredients in  the  adjustment  of  the  terms 
of  the  partnership.  If  a  partner  is  unwilling 
to  perform  very  unequal  service  without  re- 
ward, he  ought  to  stipulate  that  it  shall  be 
allowed  him.  In  the  absence  of  such  stipu- 
lation, it  must  be  presumed  he  is  willing  to 
render  the  service  without  remuneration. 
Parties  assuming  this  relation  to  each  other 
are  supposed  to  know  the  law  and  to  in- 
tend to  be  governed  by  it,  unless  they 
agree  to  be  bound  by  some  other  rule. 
When  the  nature  of  the  partnership  is 
140  of  a  *character  to  require  the  attention 
of  all  the  partners,  and  one  of  them 
voluntarily  withdraws  himself  from  the  busi- 
ness, refusing  to  give  it  any  attention, 
throwing  the  entire  burden  upon  his  co- 
partner, such  misconduct  might  be  good 
ground  to  put  an  end  to  the  partnership;  but 
it  confers  upon  the  active  partner  no  right  to 
compensation  for  services  in  the  line  of  his 
duties  and  obligations.  If  one  partner,  be- 
cause he  is  the  sole  manager  of  the  concern, 
is  thereby  entitled  to  be  paid,  another  part- 
ner simply  contributing  more  than  his  share 
of  skill  and  labor,  must  have  equal  claim  to 
be  compensated  for  the  excess. 

It  is  a  mere  question  of  degree.  So  soon 
as  the  courts  undertake,  upon  a  mere  esti- 
mate of  a  partner's  services,  to  award  com- 
pensation in  one  case,  they  must  do  so  in  all 
cases  where  the  skill  and  labor  and  diligence 
are  unequally  bestowed.  This  would  be  simply 
to  abolish  the  rule  of  law,  and  to  place  the 
right  to  compensation  not  upon  contract,  but 
upon  the  principle  of  quantum  meruit. 

The  learned  counsel  for  the  apoellant  has 
cited  the  case  of  Bradford  v.  Kimberly,  3 
John.  Ch.  R.,  p.  431,  in  which  it  was  held 
that  where  several  joint  owners  of  a  cargo 
appoint  two  of  the  part  owners  their  agents 
to  receive  and  sell  the  cargo  and  distribute 
the  proceeds,  these  latter  are  entitled  under 
such  snecial  agency  to  a  commission  or  com- 
pensation for  their  services  as  factors  or 
ajarents.  in  the  same  manner  as  a  stranger. 
The  ground  upon  which  this  decision  was 
based  is,  that  this  special  agency  was  alto- 
gether distinct  from  their  ordinary  powers 
of  part  owners,  and  the  persons  so  appointed 
were  to  be  considered,  for  this  purpose,  as 
agents  of  the  company.  In  such  case  a  com- 
pensation is  necessarily  and  equitably  im- 
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plied  in  and  by  virtue  of  the  special  agree- 
ment.   It  is  obvious  that  this  principle 

141  has  no  application  where  ♦there  is  no 
special  agreement,  and  where  the  serv- 
ices performed  by  a  partner  are  not  distinct 
from,  but  directly  within  the  line  of  his  or- 
dinary duties.  It  will  be  found,  upon  ex- 
amination, that  the  doctrine  of  nearly  all 
the  cases  is,  that  compensation  can  only  be 
allowed  where  there  is  an  express  agree- 
ment to  that  effect,  or  one  necessarily  to  be 
implied  from  the  conduct  of  the  parties. 

We  are  next  to  incjuire  whether  the  appel- 
lant, consistently  with  this  rule  of  law,  is 
entitled  to  compensation  for  the  services 
rendered  by  him  during  the  existence  of  the 

Partnership  between  him  and  his  brother 
•aniel  Forrer.  It  is  in  proof,  and  indeed  it  is 
conceded,  that  there  was  no  express  contract 
to  that  effect ;  and  it  is  equally  clear  that  there 
is  no  fact  or  circumstance  from  which  such  a 
contract  may  be  inferred.  The  appellant's 
claim  rests  solely  upon  the  ground  that  he 
rendered  very  valuable  services  to  the  con- 
cern, without  interruption,  through  a  long 
series  of  years,  while  his  co-partner,  Daniel 
Forrer,  rendered  none.  The  testimony  very 
clearly  establishes  that  the  latter,  in  the 
year  1844,  left  the  "Shenandoah  Iron 
Works,"  and  removed  to  his  farm  in  Au- 
gusta county,  and  that  the  only  assistance  he 
rendered  was  occasionally  to  give  some  atten- 
tion to  the  financial  business  of  the  concern, 
and  to  aid  in  the  beginning  of  each  year  in 
hiring  the  laborers  needed  on  the  works.  On 
the  other  hand,  it  is  but  just  to  say  that  the 
appellant  remained  at  the  place  of  business,  de- 
voting himself  with  fidelity  and  energy  to 
all  his  duties.  By  his  efforts  a  large  quan- 
tity of  real  estate  was  acquired,  new  fur- 
naces and  forges  constructed,  several  new 
buildings  erected,  and  the  property  greatly 
improved  in  value,  and  finally  sold  in  1865 
at  an  unprecedented  price.  All  this  is  con- 
ceded, and  yet  it  does  not  tend  in  the  slight- 
est degree  to  prove  an  agreement  for  com- 
pensation, or  even  a  fact  from  which  an 
agreement  may  be  implied.   The  same 

142  *may  be  said  of  hundreds  of  partners 
all  over  the  country,  who  have  volun- 
tarily devoted  all  their  time,  energy  and 
skill  to  the  common  benefit  without  con- 
tract, and  therefore  without  compensation. 

When  it  is  conceded  that  the  partnership 
property  was  greatly  improved  by  the  ap- 
pellant, it  must  be  borne  in  mind  also  that 
very  heavy  losses  were  sustained  during  the 
period  of  his  supervision  and  control.  There 
were  large  losses  by  fire,  and  losses  by  the 
insolvency  of  those  to  whom  he  had  given 
credit,  to  the  amount  of  nearly  one  hundred 
thousand  dollars.  It  may  be  that  they  were 
unavoidable:  it  is  impossible  to  say.  The 
appellant  having  in  1868  obtained  a  release 
from  the  appellee  which  would  cover  any 
liability  on  this  score,  these  matters  conld 
not  be  investigated  in  the  present  case.  It 
is  in  proof  also,  that  at  the  close  of  the  part- 
nership in  1865.  the  liabilities  of  the  concern 
amounted  to  more  than  eighty  thousand  dol- 
lars. It  was  only  saved  from  utter  bank- 
ruptcy by  the  extraordinary  sale  in  1865.    If 


Daniel  Forrer,  under  these  circumstances, 
had  been  called  on  to  agree  that  the  appel- 
lant should  have  compensation,  it  is  almost 
certain  he  would  have  refused  it.  He  had  no 
confidence  in  the  business;  he  wished  to  sell 
the  property  and  pay  the  debts;  and  only 
consented  to  a  continuance  of  the  partner- 
ship in  deference  to  the  wishes  of  the  appel- 
lant. The  result  would  have  indicated  his 
sagacity,  but  for  the  war,  which  enabled  the 
appellant  to  pay  off  a  large  indebtedness  in 
a  depreciated  currency,  and  indirectly  paved 
the  way  for  the  sale  of  the  property. 

The  appellant  not  only  did  not  prefer  any 
such  claim  as  he  now  asserts,  but  it  docs 
not  appear  he  ever  intimated  to  his  brother 
his  purpose  to  do  so  during  the  existence  oi 
the  partnership.  Having  charge  of  the 
books,  he  never,  during  all  the  various 
148  years  of  his  *supervision,  put  upon 
record  any  charge  for  his  services,  or 
even  a  line  or  word  to  that  effect. 

In  1868,  after  the  death  of  Daniel  Forrer, 
the  appellant  had  a  settlement  with  the  ap- 
pellees. In  that  settlement  he  admitted  a 
liability  to  the  estate  of  his  brother  of 
$62,295,  on  account  of  the  partnership  assets. 
As  a  condition  of  such  admission  on  his  part 
he  required  of  the  appellees  a  full  acquittal 
and  release  of  all  claims  or  demands  against 
him  on  account  of  his  management  of  the  iron 
works.  If  the  appellant  then  believed  he  had  a 
valid  claim  for  compensation,  it  is  natural  to 
suppose  he  would  have  presented  it  as  a  set- 
off, in  part  at  least,  against  this  liability.  If  it 
was  his  intention  to  insist  upon  it,  good  faith 
required  he  should  make  it  known  while  de- 
manding the  acquittance  from  the  appellees. 
It  seems,  however,  that  he  did  not  even 
mention  the  claim.  Had  he  done  so,  had  he 
then  said  he  had  an  account  of  more  than 
fifty  thousand  dollars,  I  think  it  is  very  clear 
he  would  never  have  gotten  the  release 
given  him  by  the  appellees.  It  was  not  until 
two  years  or  more  afterwards  and  five  years 
after  the  dissolution  of  the  partnership,  that 
this  claim  was  asserted.  Under  all  these  cir- 
cumstances I  think  there  is  nothing  in  this  case 
to  take  it  out  of  the  operation  of  the  general 
rule  which  denies  compensation  to  a  partner 
for  services  unless  under  a  special  agreement 

The  next  question  for  our  consideration 
grows  out  of  the  purchase  made  by  the  ap- 
pellant from  the  heirs  of  John  Jameson.  Arc 
the  appellees  entitled  to  the  benefit  of  that  pur- 
chase upon  contributing  their  just  share  of  the 
expense  incured?  The  deed  executed  by  the 
heirs  of  Mathew  Jameson  and  James  Jame- 
son, on  the  18th  December,  1859,  to  the  ap- 
pellant and  Daniel  Forrer,  was  a  convey- 
ance of  the  entire  tract  of  one  hundred  and 
fifty  acres  known  as  the  "Ore  Bank.** 
144  The  grantors  *no  doubt  imagined  their 
title  to  be  valid,  as  they  conveyed  with 
general  warranty.  The  appellant  and  Daniel 
Forrer  supposed  they  were  purchasing  the  en- 
tire tract:  they  took  possession  of  the  whole, 
and  held  that  possession  continuously  adverse- 
ly, from  the  date  of  their  purchase,  in  1859, 
until  after  the  institution  of  this  suit.  They 
were  joint  tenants  of  the  entire  tract,  with 
a  perfect  title  tOj^tg^.o-^^iig^^, defective 
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but  colorable  title  to  the  other  third.  What 
is  the  principle  governing  such  a  relation? 
Nothing  is  better  settled  than  the  rule  in 
such  cases.  Whenever  two  or  more  persons 
having  a  community  of  interest  hold  an  im- 
perfect title  and  one  of  them  buys  in  an  out- 
standing title,  such  purchase  will  enure  to 
the  common  benefit  upon  contribution  made 
to  repay  the  purchase  money.  This  rule  is 
based  upon  the  community  of  interest  in  a 
common  title,  creating  such  a  relation  of 
trust  and  confidence  between  the  parties 
that  it  would  be  inequitable  to  permit  one 
of  them  to  do  anything  to  the  prejudice  of 
the  other  in  reference  to  the  common  prop- 
erty. Bothwell  V.  Dewees,  2  Black,  U.  S.  R. 
fjlS;  Buchanan  v.  King's  heirs,  22  Gratt.  414. 
This  principle  equally  applies  to  joint  tenants, 
tenants  in  common,  co-partners  and  all  oth- 
ers having  a  common  title  and  interest. 

The  appellant,  in  the  attempt  to  purchase 
the  one-third  held  by  the  heirs  of  John 
Jameson,  violated  this  rule  of  law,  and  he 
violated  his  duties  and  obligations  to  his  co- 
tenants.  So  soon  as  the  purchase  was  made 
it  enured  to  their  benefit,  jointly  with  him, 
and  no  arrangement  or  contrivance  of  his 
could  deprive  them  of  the  right,  if  they  so 
elected,  to  participate  in  the  acquisition. 

It  is  very  true  if  the  appellant  and  Daniel 
Forrer  had  purchased  and  claimed  but  two- 
thirds  of  the  land,  the  other  third  being  in 
the  heirs  of  John  Jameson,  the  appellant 
might  have  acquired  that  third  for  his 
146     own  ♦exclusive  benefit.    The  reason  is ' 

plain.  In  suclf  case  there  is  no  iden- 
tity of  interest  as  to  the  third;  it  is  not  com- 
mon property,  and  of  course  involves  none 
of  the  relations  of  trust  and  confidence 
fifrowing  out  of  a  community  of  interest. 
That  is  not  this  case.  As  has  been  seen,  the 
appellant  and  Daniel  Forrer  purchased  and 
claimed  title  to  the  whole,  and  nnt  a  part  of 
the  tract,  and  neither  of  them  could  do  any 
act  to  the  prejudice  of  the  ether's  title  to 
the  whole  or  any  part*  of  it. 

If  there  was  the  si  adow  of  a  doubt  as  to 
the  just  application  of  the  general  rules  of 
law  in  this  case,  that  doubt  will  be  removed 
by  the  facts  connected  with  the  appellant's 
prrchase.  The  appellant  heard  of  the  defect 
in  the  title  through  the  counsel  of  the  appel- 
lees. They  disclosed  it  to  him  only  because 
he  was  jointly  interested  with  others  in  the 
property.  But  for  that  interest  he  would 
never  have  known  of  the  defect.  And  this 
knowledge,  thus  obtained,  he  has  sought  to 
use  as  a  means  of  destroying  the  rights  r 
his  co-tenants,  and  of  appropriating  the 
joint  property  to  his  own  individnal  use. 
When  the  qi^c^tJon  of  the  defect  in  the  title 
was  under  c-  nsideration,  the  parties  with 
their  counsel  had  repeated  consultations  on 
the  subject,  the  appellant  being  generally 
present.  By  the  advice  of  appellees'  coun- 
sel, it  was  finally  determined  to  employ  an 
accent  to  hunt  for  the  heirs  of  John  Jameson, 
an  1  buy  in  their  title.  The  agent  was  selected] 
and  sent  upon  his  mission.  After  a  long  and 
laborious  search  he  learned  the  names  and 
residences  of  these  heirs. 

No  sooner  was  this  information  obtained. 


than  the  appellant  took  the  agent  into  his 
confidence,  entered  into  a  secret  arrange- 
ment with  him  to  buy  in  the  title  for  the 
exclusive  benefit  of  the  appellant,  and  take 
the  deeds  in  his  name.  All  this  was  careful- 
ly concealed  from  the  appellees  and  their 
counsel.  The  first  intimation  they 
146  *had  of  the  fact  was  derived  from  the 
deeds  put  on  the  record  by  the  appellant. 
Such  conduct  cannot  be  justified  in  any 
forum  of  law  or  morals.  It  is  utterly  inde- 
fensible. The  explanation  given  by  the  ap- 
pellant of  the  reasons  inducing  him  to  take 
these  deeds  to  himself,  does  not  very  much 
help  the  matter.  But  whatever  may  have 
been  his  motives,  he  can  derive  no  sort  of 
advantage  from  the  purchase  to  the  exclu- 
sion of  his  co-tenants.  All  that  he  can  ask 
is,  that  they  shall  contribute  their  due  pro- 
portion of  the  expense  incurred  by  him. 

Upon  the  whole,  I  think  there  is  no  error 
in  the  decree  of  the  circuit  court,  and  the 
same  must  be  affirmed. 

The  other  judges  concurred  in  the  opinion 
of  Staples,  J. 

Decree  affirmed. 
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'^Rudisill's  Ex'or  v.  Rodes  &  Wife. 

September   Term,   1877,   Suunton. 

'Wills — ^Revocation.* — ^Where  a  will  which  re- 
voked a  former  will  is  destroyed  by  the  testator 
animo  rtvocondi,  with  intention  that  the  former 
will  shall  be  his  will,  but  he  does  not  re-execute 
it,  or  make  a  codicil  reviving  it,  though  he  retains 
it  uncancelled,  it  is  not  revived  by  the  destruction 
of  the   last  will. 

John  RudJs'll,  of  the  county  of  Nelson, 
died  in  1874.  He  had  made  three  wills  in  his 
lifetime,  the  last  of  which  could  not  be  found 
after  his  death,  and  he  had,  in  fact,  destroyed 
it  with  the  intention  that  the  second  should 
be  his  will;  but  he  did  not  re-execute  it. 

After  his  death  this  second  will  was  pro- 
pounded for  probate  in  the  county  court  of 
Nelson,  by  the  nominated  executor,  when 
William  H.  Rodes  and  Mary  Susan  his  wife, 
the  said  Mary  Susan  being  a  daughter  of 
John  Rudisill.  made  themselves  parties,  and 
opposed  the  probate  of  the  paper  as  the  will 
of  Rudisill.  The  only  ground  on  which  the 
objection  to  the  probate  of  the  paper  was 
placed,  was  that  the  last  will  having  ex- 
pressly revoked  all  former  wills,  this  will 
was  thereby  revoked,  and  could  only  be  re- 
newed by  a  re-execution  of  it. 

The  county  court  refused  to  admit  the 
paper  to  probate;  anH  upon  appeal  by  the 
prcnrunder  of  the  will  of  the  circuit  court 
of  Nelson,  that  court  affirmed  the  judgment 
of  the  county  court.  And  thereupon  the  pro- 
plunder  of  the  will  applied  to  a  judge  of 
this    court    for    a    supersedeas;    which    was 

awarded. 
148        ♦Fitzpatrick  and  Spiece,  for  the  ap- 
pellant. 

Whitehead,  for  the  appellees. 

'-Wllln— ReTOcation.— See  3  Min.  Inst.  (2nJ 
Ed.)    552;  Va,  Code  1887,  sec.  251i 
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Burks  J.,  delivered  the  opinion  of  the  court. 

John  Rudisill,  of  the  county  of  Nelson, 
died  in  the  month  of  June,  1874,  having  in 
his  lifetime  made  and  published  successively 
three  wills,  dated,  the  first  on  the  22d  day  of 
January,  1868;  the  second  on  the  14th  day  of 
February,  1871,  and  the  third  and  last  in  the 
month  of  April  or  May,  1872.  The  second 
contained  a  clause  revoking  all  former  wills, 
and  the  third  contained  a  similar  clause. 
The  testator  destroyed  the  last  will  animo 
revocandi,  leaving  the  other  two  uncan- 
celled; the  single  question  is,  whether  by 
the  destruction  of  the  third  and  last  will, 
the  second  was  revived. 

The  solution  of  this  question  depends 
upon  the  construction  of  section  9,  chapter  118, 
Code  of  1873,  which  is  in  these  words': 

"No  will  or  codicil,  or  any  part  thereof, 
which  shall  be  in  any  manner  revoked,  shall, 
after  being  revoked,  be  revived  otherwise 
than  by  the  re-execution  thereof,  or  by  a 
codicil  executed  in  manner  hereinbefore  re- 
quired, and  then  only  to  the  extent  to  which 
an  intention  to  revive  the  same  is  shown." 

This  section  was  first  enacted  in  this  state 
at  the  general  revisal  of  the  laws  in  the  year 
1849,  and  is  almost  a  literal  copy  of  the  first 
clause  of  the  English  Statutes  of  Wills,  7  Will. 
IV  and  1  Vic.  ch.  26  (July  3,  1837),  which  may 
be  found  in  2  Jarman  on  Wills  (1st  Amer. 
ed.),  751.  Indeed,  nearly  the  whole  of  this 
chapter,  of  which  this  section  is  a  part,  as 
reported  by  the  revisors,  was  adopted  from 
the  English  statute  for  the  double  reason, 
as  they  say,  that  they  approved  its  pro- 
149  visions,  *and  that  the  adoption  here  of 
those  provisions  would  give  us  the  ben- 
efit of  the  English  decisions  upon  them;  de- 
cisions made  by  courts  over  which  there 
p^enerally  preside  men  of  ability  and  learn- 
ing.   Report  of  Revisors,  p.  623. 

Previous  to  the  act  1  Vic.  ch.  26,  it  was  a 
vexed  question  in  the  English  courts,  wheth- 
er by  the  destruction,  animo  revocandi,  of  a 
will  containing  a  revocatory  clause,  a  for- 
mer will  preserved  uncancelled,  was  thereby 
revived.  It  seems  to  have  been  held  gener- 
ally by  the  common  law  courts,  that  in  such 
a  case  it  was  a  necessary  conclusion  of  law, 
admitting  of  no  proof  to  the  contrary,  that 
the  former  will  was  revived.  This  rule  was 
deduced  from  the  nature  of  the  revoking  in- 
strument, which  is  itself  revocable  and  never 
becomes  final  and  absolute  until  the  death 
of  the  testator;  and  it  was  considered  that 
the  effectual  revocation  of  such  instrument, 
restored  the  former  will  and  left  it  to  ope- 
rate in  like  manner  and  with  like  effect  as 
if  the  revoking  will  had  never  been  exe- 
cuted. Goodright  v.  Glazier.  4  Burr.  R.  2512; 
Burtinshaw  v.  Gilbert.  1  Cowp.  R.  49;  Bates 
V.  Holman,  3  H.  &  M.  503.  525,  542;  1  Jar- 
man  on  Wills,  123;  4  Kent's  Com'rs.  531;  1 
Redfield  on  Wills.  374,  375;  1  Tuck.  Com'rs 
(Book  2),  295;  2  Minor's  Ins.,  931,  932. 

On  the  other  hand,  in  the  ecclesiastical 
courts,  the  revival  or  restoration  of  the  for- 
mer will  was  made  to  depend  on  the  intention 
of  the  testator,  to  be  gathered  from  the  facts 
and  circumstances  of  each  particular  case,  and 


386 


parol  evidence  was  admissible  to  show  the 
intention,  l  Jarman  on  Wills,  supra,  and 
cases  cited  in  notes  on  Lawson  v.  Morrison, 
2  Amer.  Lead.  Cas.  (5th  ed,),  482,  518  to  523. 
The  effect  of  the  rule  in  the  law  courts 
was  to  exclude  arbitrarily  all  extrinsic  c\'i- 
dence  of  intention  upon  the  question  of  re- 
vival, and  thus  oftentimes  to  set  up  a 

150  will  *contrary  to  the  intention  of  the 
testator;  while  the  rule  in  the  eccle- 
siastical courts  threw  the  door  wide  open  to 
the  admission  of  such  evidence,  and  suffered 
the  intention  of  the  testator  to  be  deter- 
mined by  "the  uncertain  testimony  of  slip- 
pery memory." 

It  was  the  object  of  the  English  statute, 
by  the  22d  section,  to  abrogate  both  of  these 
rules,  which  were  attended  with  the  mis- 
chiefs just  indicated,  and  to  establish  in 
their  stead  a  safer  rule,  by  which  the  inten- 
tion of  the  testator  would  be  manifested 
with  more  certainty,  and  be  less  liable  to  be 
defeated  by  acts  and  circumstances  of  an 
equivocal  character. 

This  section,  from  which,  as  before  stated, 
section  9  of  our  statute  was  taken  almost  in 
totidem  verbis,  was  construed  by  the  prerog- 
ative court  in  the  year  1843,  and,  therefore, 
before  its  adoption  in  this  state.  The  case 
decided  was,  in  its  circumstances,  almost 
identical  with  the  one  in  judgment  here. 

A  testatrix,  after  the  act  l  Vic.  ch.  26,  duly 
executed  a  will,  and,  subsequently  thereto, 
two  other  wills,  in  each  of  which  was  con- 
tained a  clause  revoking  all  former  wlls. 
She  afterwards  destrcfyed  the  two  latter 
wills.  It  was  held  that  the  first  will  was  not 
thereby  revived,  and  that  parol  evidence  was 
not  admissible  to  show  an  intention  to  re\ivc. 

Sir  Herbert  Jenner  Fust  said :  "I  feel  thit  1 
have  no  discretion  to  exercise  in  this  case. 
There  have  undoubtedly  been  cases  decided 
over  and  over  again  under  the  statute  of 
frauds,  holding  that  parol  evidence  was  ad- 
missible to  prove  the  revival  of  a  once  revoked 
instrument.  It  was  -this  that  led  to  the  in- 
troduction of  the  20th  and  22d  sections  into 
the  present  Wills  Act.  It  is  admitted,  in 
this  case,  that  the  testatrix  did,  subsequently 
to  the  will  of  January,  make  two  other  wills: 
that  both  were  duly  executed ;  and  botb 

151  contained   a   clause   expressly  ♦revok- 
ing all   former   wills.    Then,   the  first 

was  revoked  to  all  intents  and  purposes,  and 
to  have  a  re-operation,  it  must  have  been  r^ 
vived.  Then,  was  it  revived?  The  only 
mode  by  which  it  could  be  revived  is  that 
pointed  out  by  the  22d  section.  That  sec- 
tion is  most  express;  there  must  be  a  ^^ 
execution.  There  are  no  other  means  of 
showing  an  intention  to  revive.  Destruclion 
of  the  revoking  instrument  is  not  sufF'ient; 
it  is  not  a  re-execution  of  the  revoke '  wilL 
according  to  the  present  act.  I  prc'^ncc 
against  the  paper  as  a  will."  Major  &  ''tun- 
dy  V.  Williams  &  lies,  3  Curteis.  433.  (7 
Enel.  Eccl.  R.  453). 

This  is  the  only  English  case  up  n  the 
construction  of  this  section  of  the  '^titutc, 
which  has  been  brought  to  our  notice,  nnd  we 
find  eminent  law-writers  concurring  in  the 
construction  there  fi^veijT^I-Jafnian^on  Wills 
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1«3;  4  Kent.  Com.  (5th  ed.,)  533,  note  a;  1 
Redfield  on  Wills  (3d  ed.,)  369-3.71;  Id. 
320-322,  and  notes;  2  Amer.  tfCad.  Cas.  (5th 
ed.),  522;  1  Lomax's  ex'ors  (2d  ed.,)  side  p. 
53,  top  131;  Id.  top  pp.  160-161;  2  Minor's 
Ins.  (2d  ed.,)  932. 

We  are  not  aware  that  this  section  (the 
9th  of  our  act)  has  ever  been  construed  by 
this  court.  There  is  no  case  reported.  But 
we  find  no  difficulty  at  all  in  construing  it. 
Its  language  is  very  plain,  and  taken  in  con- 
nection with  the  other  sections  of  the  act  of 
which  it  is  a  part,  its  meaning  can  hardly 
be  mistaken. 

By  section  4  it  is  declared  how  wills  and 
codicils  (see  section  l)  may  be  executed  and 
attested;  by  sections  7  and  8,  the  "manner" 
in  which  they  may  be  revoked;  and  by  sec- 
tion 9,  the  only  mode,  in  which,  after  bemg 
"in  any  manner  revoked,"  they  may  be  "re- 
vived," and  that  mode  is  by  "re-execution, 
or  by  codicil." 

The  circuit  court  for  the  county  of  Nel- 
son, affirming  the  judgment  of  the 
158  county  court  of  said  county,  held  ♦that 
the  paper  writing  offered  for  probate  as 
the  last  will  and  testament  of  John  Rudisill, 
deceased,  bearing  date  on  the  14th  day  of  Feb- 
ruary, 1871,  had  been  revoked  by  the  subse- 
quent will  of  said  decedent,  executed  in  April 
or  May,  1872,  and  was  not  revived  by  the  de- 
struction, animo  revocandi,  of  the  last 
named  will;  and  that,  therefore,  the  said 
paper  writing  was  not  the  true  last  will  and 
testament  of  the  said  decedent,  and  that  the 
motion  to  admit  the  same  to  probate  as 
such  last  will  and  testament  be  overruled. 

We  are  all  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  said 
judgment  of  the  said  circuit  court,  and  that 
the  same  should  be  affirmed. 

Judgment  affirmed. 


15S 


*Leake,  Trustee  v.  Benson  &  als. 

SeptemWr  Term,   1877,   Staunton. 

Absent,   Anderson,   J. 

CoBverance      from      Husband     to      Wife — 

'Wife**     Separate     Estate— Liability     for 

Her    Debts.* — By    de«d   bearing    date    August    8, 

1854,    A   in    consideration    of   his   affection   for   his 


'Conveyance  for  Use  of  Wife  and  Cbild 

— ^Bffect.— In  Bain  and  Bro.  v.  Buff,  76  Va.  371. 
the  principal  case  is  cited  as  authority  for  the  prop- 
osition that  the  words  "for  the  sole  and  separate  use 
of  herself  and  cnild  or  children,"  &c.,  do  not  give 
any  estate  to  the  child  or  children  but  indicate  the 
motive  for  the  gift  to  the  mother,  citing  also  Wal- 
lace ▼.  Dold,  3  Leigh  258;  Stinson  ▼.  Day,  1  Rob. 
439,  and  Penn  ▼.  Whitehead,  17  Gratt.  503.  See 
also  the  following  cases,  citing  the  principal  case, 
Atkinson  v.  McComiick,  76  Va.  800;  Mauzy  v. 
Mauzy,  79  Va.  537;  Richardson  v.  Seevers,  84  Va. 
270;  Stace  v.  Bumgardner,  89  Va.  421;  Mosby  v. 
Paul,  88  Va.^33;  Seibel  v.  Rapp,  85  Va.  30;  Waike 
▼.  Moore,  95  Va.  729;  Waller  v.  Catlctt,  83  Va.  200; 
Wilmoth  V.  Wilmoth,  34  W.  Va,  433,  12  S.  E.  731; 
Radford  ▼.  Carwile,   13   W.   Va.   679. 

Wife's  Sepnrnte  Estate— Intention  to 
Cliarce. — In  Garland  v.  Pampltn,  32  Gratt.  305, 
and  note,  the  principal  case  is  cited  for  the  proposi- 


wife  M,  and  of  his  children  bom  and  to  be  born< 
of  his  said  wife  M,  conveyed  to  L  all  his  property 
after  payment  of  the  debts  he  then  owed— "In 
trust  for  the  benefit  of  my  wife  and  children  afore- 
said, giving,  granting  and  conveying  for  my  wife 
an  estate  for  life,  and  at  her  death  for  my  chil- 
dren an  estate  in  fee  simple,  the  whole  of  what 
belongs  to  me  ever  and  above  my  just  debts  being 
in  trust  conveyed  to  the  aforesaid  I*."  And  he 
directed  that  none  of  the  principal  of  the  trust 
property  should  be  expended  during  the  life  of  his 
wife,  unless  L  should  think  it  necessary  for  the 
support  of  his  wife  and  children.  Dufing  A's  'ife 
he  executed  bonds  in  which  his  wife  joined,  and 
after  his  death  she  gave  her  bonds  or  notes  for 
debts  contracted  by  her.  Upon  a  bill  by  these 
creditors  to  subject  the  life  estate  of  M  in  the 
trust  properly— Hrld:  M  took  a  life  estate  in  the 
property  which  may  be  subjected  to  satisfy  the  debts 
in  which  she   joined,   either  as  surety  or  principal. 

By  deed  bearing  date  the  8th  of  August, 
1854,  William  L.  Anderson,  of  the  county  of 
Culpeper,  in  consideration  of  the  nitural 
affection  he  bore  his  wife,  Martha  J.  Ander- 
son, and  his  children  born  or  to  be  born  of 
his  said  wife,  conveyed  to  Shelton  F.  Leake 
all  his  property  after  paying  his  debts  then 
contracted,  "in  trust  for  the  benefit  of  my 
wife  and  children  aforesaid,  conveying  for 
my  wife  an  estate  for  life,  and  at  her  death 
to  my  children  an  estate  in  fee  simple;"  "with 
the  proviso,  that  no  portion  of  the 
154  principal  of  what  is  hereby  ♦conveyed, 
shall  be  expended  during  the  life  of  my 
wife,  the  aforesaid  Mnrtha  J.  Anderson,  but 
the  interest  or  income  only,  unless  in  the  judg- 
ment of  the  aforesaid  trustee,  Shelton  F. 
Leake,  it  may  be  necessary  and  proper  for  the 
support  and  comfort  of  my  wife  and  children 
to  use  the  principal;  in  which  case,  he,  the 
aforesaid  trustee,  for  that  purpose,  shall  have 
power  in  his  discretion  to  expend  or  invest, 
as  he  may  deem  best,  the  whole  or  any  portion 
of  the  principal  herein  conveyed." 

This  deed  was  duly  admitted  to  record 
in  the  clerk's  office  of  the  county  court  of 
Culpeper. 

William  L-  Anderson  was  killed  in  the 
battle  of  Malvern  hills,  :»nd  his  widow  re- 
moved to  Charlottesville,  in  Albemarle  county. 

During  the  lifetime  of  William  L.  Ander- 
son, he  and  his  family  lived  on  a  farm  in  the 
county  of  Culpeper,  a  part  of  the  trust  prop- 
erty, and  his  wife  joined  him  in  executmg 
certain  bonds  and  notes,  some  of  them 
given  for  the  hire  of  slaves  to  work  on  the 
farm,  and  others  for  articles  furnished  them. 
After  his  death  the  farm  in   Culpeper  was 


tion  that  though  the  wife  in  order  to  charge  her 
separate  estate  must  intend  to  charge  it,  yet  such  in- 
tention is  implied  when  she  executes  a  note,  bond  or 
other  instrument  on  the  payment  of  money.  f. -e 
also,  Miller  v.  Miller,  92  Va.  515,  and  as  to  1  rr 
powers  of  charging  it,  see  Price  v.  Planters*  Kat. 
Bank,    92    Va.    46S. 

Snme — RfnivMer  of  E:«ta1»1i<«1tiair. — ror  m 
discussion  of  the  manner  hi  which  a  wife's  separate 
estate  is  established  by  conveyances  from  her  hus- 
band, see  Harshberger  v.  Alger,  31  Gratt  52,  and 
Garland  ▼.  Pamplim,  32  Gratt.  39}:-^  Set  alsoi  2  Min» 
Inst.    (4th    Ed.)    «0.       gitizedbyLjOOgle 
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sold  and  the  proceeds  invested  in  a  house 
and  lot  called  Wertland.  near  Charlottes- 
ville, which  was  conveyed  to  Shelton  F. 
Leake,  trustee  of  Mrs.  Anderson  and  her  chil- 
dren, but  without  setting  out  any  trusts  in 
the  deed. 

Mrs.  Anderson  having  contracted  some 
debts  in  Charlottesville,  for  which  she  gave 
her  notes,  which  were  not  paid,  and  some  of 
the  debts  which  had  been  contracted  in  the 
lifetime  of  her  husband  remaining  due,  these 
creditors  Jbroup:ht  actions  at  law  against  her, 
and  recovered  judgment;  and  executions 
upon  them  being  returned  "no  effects,"  the 
said  creditors — Henry  Benson  and  others — 
instituted  their  suit  in  equity  in  the  circuit 
court    of    Albemarle,    to    subject    Mrs. 

155  Anderson's  interest  ♦in  the  said  trust 
property    to    satisfy    their    judgments, 

claiming  that  she  had  a  life  estate  in  the 
property. 

An  account  of  the  debts  and  their  priori- 
ties, and  also  of  the  trust  property  was  or- 
dered and  taken.  The  debts  amounted,  prin- 
cipal and  interest,  up  to  the  15th  of  October, 
3S74,  to  $753.70;  the  only  trust  property  was 
the  house  and  lot  called  Wertland,  valued  at 
from  $3,000  to  $3,500,  and  its  annual  rent 
at  $300. 

The  cause  came  on  to  be  heard  on  the 
14th  of  February,  1876,  when  the  court  con- 
firmed the  commissioner's  report  and  held 
that  Mrs.  Anderson  had  a  life  estate  in  the 
property  known  as  Wertland,  and  appoint- 
ed commissioners  to  lease  the  same,  either 
publicly  or  privately  as  to  them  might  seem 
best,  cither  by  the  month  or  the  year,  &c.; 
to  collect  the  rents,  and  after  paying  the 
costs  of  the  suit  to  deposit  the  residue  in 
bank  to  the  credit  of  the  cause,  &c.,  &c. 
From  this  decree  iShelton  F.  Leake,  the 
trustee,  applied  to  a  judge  of  this  court  for 
an    appeal;    which   was   allowed. 

Leake,    for    the   appellant. 

Blakely,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  deed  ex- 
ecuted by  William  L.  Anderson  on  the  8th 
of  August,  1854,  to  Shelton  F.  Leake,  trus- 
tee, vested  in  Mrs.  Martha  J.  Anderson,  the 
wife  of  the  grantor,  a  life  estate  in  the  trust 
property,  not  jointly  with  the  children  of 
the  grantor,  but  for  the  separate  use  and 
benefit  of  Mrs.  Anderson.  It  was  the  inten- 
tion of  the  grantor  to  give  to  his  wife  the 
trust  property  for  her  life,  relying  upon  her 
discretion    and   affection   for   the   chil- 

156  dren  so  to  dispose  *of  the  income  as 
would    most    conduce    to    the    support 

and  comfort  of  the  family.  He  very  prop- 
erly thoii<rht  it  was  best  to  entrust  lier  with 
the  management  and  control  of  the  proper- 
ty, rather  than  to  raise  unpleasant  conten- 
tions between  her  and  the  children  in  respect 
to  the  proper  use  and  application  of  the  trust 
estate.  The  language  of  the  deed  in  this  par- 
ticular is  too  plain  to  create  a  doubt  as  to  the 
rekl  purpose  and  meaning  of  the  grantor. 

The  court  is  further  of  opinion  that  no 
particular  form  of  words  is  necessary  to 
create  a  trust  for  the  separate  use  of  the 


wife.  Whenever  it  appears  from  the  nature 
of  the  transaction,  or  from  the  whole  con- 
text of  the  instrument  limiting  the  property 
to  the  wife,  she  is  intended  to  take  the  sole 
use,  that  intention  will  be  carried  into  ef- 
fect. Bright's  Husband  and  Wife,  page  210. 
Where  the  conveyance  is  by  the  husband 
to  the  wife,  or  a  third  person  for  her  bene- 
fit, as  a  general  rule  it  will  be  construed  as 
operating  to  her  separate  use,  although  no 
such  words  are  used  as  would  be  necessary 
to  a  separate  estate  in  a  conveyance  by  a 
stranger.  Sayers  et  als.  v.  Wall,  26  Gratt. 
354;  Hulme  v.  Tenant,  1  Lead.  Cases  in  Eq., 
Part  2d,  679.  733.  The  reason  is  said  to  be 
that  otherwise  the  conveyance  would  be 
wholly  inoperative.  Whether  this  principle 
would  apply  in  every  case  where  there  is 
a  conveyance  of  the  fee  by  the  husband  to 
the  wife,  or  to  a  trustee  for  her  benefit,  may 
ngt  be  so  clear.  Upon  this  point  it  is  un- 
necessary now  to  express  an  opinion. 

In  the  present  case  it  is  apparent  it  was 
the  purpose  of  the  grantor  to  confer  upon  his 
wife  a  separate  use  in  the  life  estate.  In  nc 
other  way  can  the  deed  take  effect.  For  if 
upon  its  execution  the  martial  rights  of  the 
husband  attached  upon  the  life  estate  of  the 
wife,  the  whole  object  and  design  of  the 
deed  in  providing  for  her  and  the  children 
is  necessarily  defeated.  The  court,  in  order 
to  give  effect  to  the  instrument,  will 
157  construe  it  according  *to  the  manifest 
intent  of  the  husband,  as  conferring 
upon  the  wife  a  separate  estate,  free  from  the 
control  and  liabilities  of  the  former,  and  sub- 
ject to  all  the  rules  incident  to  such  estates. 

The  court  is  further  of  opinion  that  when- 
ever a  feme  covert,  having  a  separate  prop- 
erty, executes  an  obligation  for  the  payment 
of  money  as  principal  or  surety,  it  is  to  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  it  was  her  intention  to  charge 
such  property  with  the  debt.  Burnett  &  'wife 
V.  Hawpc,  25  Gratt.  481;  26  Gratt.  878. 

The  debts  which  are  the  subject  of  con- 
troversy here,  are  evidenced  by  the  bonds 
and  notes  of  Mrs.  Anderson  and  executed  by 
her  as  principal,  or  as  surety  *for  other  par- 
ties. It  must  be  presumed  it  w^as  her  pur- 
pose to  create  a  charge  upon  her  separate 
estate,  since  in  no  other  way  can  her  acts 
have  any  effect.  By  the  decree  of  the  circuit 
court  the  accruing  rents  of  the  "Wertland 
property"  are  directed  to  be  applied  to  the 
discharge  of  the  debts  in  question,  and  in 
this  we  think  there  is  no  error.  The  decree 
is  therefore  affirmed. 

Decree  affirmed. 


158        *Mackey  v.  Mackey*s  AdmV. 

September   Term,    1877,   Suunton. 
Absent,   Anderson,   J.  ^ 

1.   Contracts — Wben    Complete    and    BImA- 

lnflr«* — A   paper   complete   on   its   face,   set   out   an 


'Contracts — ^Devtrnction  of  Sab|e«t-]IIat- 
ter. — In  3  Min.  Inst.  (2nd  Ed.)  the  priaci|»al  case 
is  cited  for  the  proposition  that  if  the  subject-matter 
of  a  contract   be   ia   existence   when  the  contract  m 
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agreement  between  Mrs.  M.  on  the  one  part  and 
S.  M.  on  the  other  part,  by  whicn  she  sold  to  S. 
M.  her  dower  right  in  land  of  her  deceased  hus- 
band, which  had  been  assigned  to  her,  for  a  certain 
price  on  stated  credits,  and  they  both  executed  the 
paper  in  duplicate;  but  it  was  agreed  between  them 
that  they  should  meet  on  a  certain  day  at  the  office 
of  S.,  a  lawyer,  to  have  the  paper  examined  by  him 
and  put  into  proper  form  if  necessary.  Mrs.  M. 
was  prevented  from  attending  at  the  office  of  S.,  on 
the  day  named;  and  soon  after  she  died — Held: 
The  agreement  was  a  complete  and  binding  con- 
tract between  the  parties  from  the  time  of  its 
execution. 
'^.  JvdAriueiata — Conclvsi-veness. — An  action  of 
assumpsit  having  been  brought  on  said  agreement 
by  the  administrator  of  Mrs.  M.,  and  judgment  re- 
cevered  against  S.  M.  for  the  purchase  money 
agreed  to  be  paid  by  him  for  her  dower  right,  the 
said  judgment  is  conclusive,  and  S.  M.  cannot 
resort  to  a  court  of  equity  to  set  up  the  defence 
that  there  never  was  a  completed  contract  between 
the  parties;  which  defense  he  could  have  set  up 
at  law  under   the  general   issue. 

This  was  a  bill  filed  in  the  circuit  court  of 
Rockbridge  county  by  Samuel  C.  Mackey  to 
enjoin  a  judgment  recovered  against  him  by 
the  administrator  of  Mary  A.  Mackey.  de- 
ceased, for  $905  with  interest.  This  judg- 
ment was  founded  on  the  following  paper: 

"Article  of  agreement  made  and  conclud- 
ed this  9th  day  of  November,  1870,  be- 
159  tween  Mary  A.  Mackey  of  *Rockbridge 
county,  and  state  of  Virginia,  of  the  one 
part,  and  Samuel  C.  Mackey  of  the  county  and 
state  aforesaid  of  the  other  part,  to-wit:  That 
the  said  Mary  Ann  Mackey  hath  granted,  bar- 
gained and  sold  to  said  Samuel  C.  Mackey,  all 
her  right,  title,  claim  and  interest  in  and  to 

of  dower  of  a  tract  of  land,  which 

right  of  dower  was  awarded  to  the  said  Mary 
A.  Mackey  by  commissioners  appointed  by  the 
court  of  Rockbridge  county,  to  award  to  her 
out  of  her  husband's,  Hugh  W.  Mackey,  de- 
ceased, real  estate,  for  the  sum  of  $1,100,  of 
which  sum  the  said  Samuel  C.  Mackey  is  to 
pay  on  or  before  the  first  day  of  February, 
1871.  four  hundred  and  fifty-five  dollars,  and 
the  balance  of  four  hundred  and  fifty  dol- 
lars on  the  1st  of  November,  1871;  at  which 
time,  or  as  soon  as  the  said  Samuel  C.  Mack- 
ey pays  the  above  sum  of  $1,100,  the  said 
Mary  A.  Mackey  will  make  a  good  and  suf- 
ficient right  of  dower  interest;  for  true  and 
faithful  performance  of  which  we  bind  our- 
selves, our  heirs,  executors,  administrators, 
and  assigns  the  day  and  year  above  written. 
Mary  A.  Mackey,  fSeal.l 
Sam'l  C.  Mackey,  [Seal.]" 

On  this  paper  was  endorsed  the  following : 
"Received  on  the  above  article  of  agree- 
ment one  hundred  and  ninety  dollars  as  part 
payment. 

Mary  C.  Mackey." 

The  plaintiff  in  his  bill,  insisted  that  this 
paper   was   a   mere   memorandum  of   a   pro- 


entered  into,  its  subsequent  destruction,  without 
fault  in  the  seller,  in  no  wise  invalidates  the  agree- 
ment, though  the  purchaser  derived  from  it  no  benefit 
whUsocver.    See  also,  3  Min.  Inst.  (2nd  Eld.)  353,  354. 


posed  contract  to  be  thereafter  eflFectually  and 
formally  completed  and  perfected  between 
them;  which  was  never  done.  He  said  that 
Mrs.  Mackey  having  in  person  and  by 
100  her  friend,  proposed  *to  sell  plaintiff  her 
dower  right,  that  he,  at  her  suggestion, 
met  her  at  the  house  of  her  father,  John  Craw- 
ford, on  the  9th  of  November,  1870,  and  on 
that  day  the  general  terms  were  discussed  and 
arranged  between  complainant,  Mrs.  Mackey 
and  said  Crawford,  for  the  sale  by  Mrs.  Mac- 
key  to  the  complainant  of  her  said  dower 
right;  and  Crawford  then  wrote  a  form  of  a 
paper  intended  to  express  the  terms  and  con- 
ditions of  the  proposed  agreement  in  the  prem- 
ises; but  that  all  the  parties  present  bein^ 
inexpert  in  the  matter  of  preparing  papers 
on  so  unusual  a  transaction  as  the  sale  and 
purchase  of  a  dower  interest,  and  the  place  of 
bargaining  (Gilmore's  mills)  being  fifteen 
miles  from  the  lawyer's  office,  it  was  agreed 
at  the  time,  that  this  paper  was  to  be  used 
only  to  express  a  memorandum  of  their  pro- 
posed agreement,  and  the  principal  parties 
thereto  were,  at  the  instance  of  the. complain- 
ant, to  meet  the  next  Saturday,  November 
12th,  at  the  law  office  of  J.  G.  Steele,  Esq.,  in 
Lexington,  to  have  properly  written  out,  after 
consultation  with  said  Steele  as  a  lawyer,  a 
formal  and  legal  contract,  and  all  other  pa- 
pers relating  to  the  subject,  including  the 
bonds  alluded  to  in  said  paper  writing  (which 
bonds  were  in  fact  never  written),  and  Mrs. 
Mackey  was  to  make  formal  and  legal  deliv- 
ery to  complainant  of  the  enjoyment  of  her 
said  dower  interest,  as  the  sole  and  true  consid- 
eration of  the  bargain  of  sale  in  the  premises. 

Complainant  further  says  he  went  to  Steel's 
law  office  on  the  12th,  but  failed  to  meet 
Mrs.  Mackey,  and  nothing  was  done  in  the 
matter.  But  he  received  a  letter  from  Mrs. 
Mackey,  explaining  why  she  could  not  meet 
him  on  that  day,  and  proposing  to  meet  him  on 
the  next  Wednesday,  and  asking  him  to  have 
the  article  ready  and  she  would  sign  it,  and  also 
complainant's  bonds.  Complainant  accord- 
ingly returned  on  the  next  Wednes- 
161  day,  *prepared  to  fulfil  his  engagement 
provided  the  terms  could  be  made  en- 
tirely sati<?factory  (he  havincr  been  advised 
on  the  12th  by  his  counsel,  Steele,  that  the 
paper  writing  prepared  by  Crawford  was 
not  a  sufficient  one  in  the  premises),  but  Mrs. 
Mackey  failed  to  appear,  and  complainant 
knew  and  did  nothing  more  in  the  matter, 
and  heard  nothing  more  from  her;  but 
heard  of  her  sudden  death  soon  after,  which 
he  believes  occurred  about  the  5th  of  De- 
cember following. 

The  complainant  insists  that  the  parties 
were  not  bound  by  said  agreement,  and 
Mrs.  Mackey  did  not  consider  him  bound, 
and  that  the  judgment  recovered  against 
him  was  based  upon  an  incomplete  contract; 
and  he  prayed  for  an  injunction  and  for 
general  relief.    The  injunction  was  granted. 

The  administrator  of  Mrs.  Mackey  de- 
murred to  the  bill,  and  atso  answered.  He 
denied  that  the  paper  was  a  mere 
memorandum  of  an  agreement  afterwards 
to  be  entered  into  by  the  parties;  and  in- 
sisted that  it  was   valid  and  binding,  and 
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that  the  plaintiff  had  received  the  full  con- 
sideration for  which  he  contracted;  that  he 
had  received  possession  of  the  dower  in- 
terest under  said  contract.  A  formal  and 
legal  possession  was  not  necessary,  as  he 
was  already  in  possession  as  a  renter.  He 
denies  that  Mrs.  Mackey  did  not  consider 
complainant  bound  by  said  writing;  and 
charges  that  she  always  considered  him 
bound,  and  accepted  from  him  $190  in  part 
execution  of  his  contract. 

It  appeared  in  evidence  that  Mrs.  Mac- 
key's  dower  had  been  assigned  to  her.  It 
adjoined  the  land  of  the  plaintiflf,  and  she 
had  rented  it  to  G.  W.  Thornton  for  five 
years;  and  that  Thornton,  on  his  removal  to 
Missouri,  had  assigned  his  lease  to  the 
plaintiff,  who  was  in  possession  under  said 
lease  at  the  time  the  paper  was  signed 

162  by  the  parties.  *There  were  two  per- 
sons (females)  present  when  the  agree- 
ment   was    entered    into,   who    say    in 

their  testimony,  that  the  agreement  was  to 
be  re-written;  and  they  say  also  that  Mrs. 
Mackey  was  taken  sick  on  her  visit  to 
Buchanan,  or  soon  after  her  return,  and  so 
continued  until  her  death;  and  one  of  them 
says  that  the  payment  made  on  the  day  the 
agreement  was  written,  $150  of  it  was  in  a 
horse,  and  was  a  payment  on  account  of  rent. 

The  paper  written  by  Crawford  was  copied 
by  Mrs.  Mackey,  and  executed  by  both  of  the 
parties;  and  this  was  the  paper  on  which  the 
action  was  founded,  and  which,  or  a  copy 
of  which  was  filed  with  the  bill.  The  plain- 
tiff did  not  produce  the  paper  he  held. 

The  cause  came  on  to  be  heard  on  the 
26th  of  May,  1874,  when  the  court  overruled 
the  demurrer,  but  dissolved  the  injunction 
and  dismissed  the  bill  with  costs.  And 
thereupon  Samuel  C.  Mackey  obtained  an 
appeal  to  this  court. 

Tucker  &  Christian,  for  the  appellant. 
Steele  &  Houston,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  article  of 
agreement  marked  "Exhibit  B,"  and  filed 
v/ith  the  appellant's  bill,  was  a  valid  and 
binding  agreement  between  the  parties 
thereto,  Mary  A.  Mackey,  the  intestate  of  the 
appellee  William  F.  Johnston,  and  the  appel- 
lant, Samuel  C.  Mackey,  for  the  sale  of  right 
of  dower  therein  described  of  the  said  Mary 
A.  to  the  said  Samuel  C.  Mackey,  for  the  sum 
of  eleven  hundred  dollars,  payable  as  therein 
mentioned.    It  has  all  the   indicia  of  a 

163  valid  and  binding  *agreement  and  was 
manifestly  intended  by  the  parties  so  to 

be.  It  commences  thus :  "Article  of  agree- 
ment made  and  concluded  this  ninth  day  of 
November,  1870,  between,"  &c.,  sets  out  the 
names  of  the  parties,  the  description  of  the 
property  sold  and  how  it  was  derived,  the 
consideration  of  the  sale  and  how  it  is  to  be 
paid,  that  the  title  is  to  be  conveyed  when  the 
purchase  money  is  fully  paid,  the  last  instal- 
ment of  which  was  payable  on  the  first  of  No- 
vember, 1871,  about  a  year  after  the  date  of 
the  agreement;  and  it  concludes  thus:  "for 
true  and   faithful  performance  of  which  we 


bind  ourselves,  our  heirs,  executors,  admin- 
istrators and  assigns  the  day  and  year  above 
written."  Signed,  "Mary  A.  Mackey,  [Seal,] 
Sam'l  C.  Mackey,  [Seal.]"  The  instrument 
was  manifestly  intended  for  a  specialty, 
but  the  word  "seal"  not  being  embodied  in 
the  instrument,  it  is  at  least  doubtful  whcth- 
cr  it  be  not  a  mere  simple  contract.  It.was 
so  treated  in  the  argument  and  will  be  so 
treated  in  this  opinion,  as  it  is  immaterial 
whether  it  be  a  specialty  or  a  simple  con- 
tract, in  the  view  we  take  of  this  case.  It 
may  be  as  valid  and  binding  in  the  one  al- 
ternative as  the  other. 

The  instrument  was  drawn  by  the  father 
of  Mary  A.  Mackey,  who  was  not  a  lawyer, 
and  at  his  house  in  the  country,  where  the 
parties  then  were,  about  fifteen  miles  from 
the  residence  of  any  lawyer,  or  at  least  of 
the  lawyer  who  was  to  be  consulted  on  the 
subject.  The  agreement  being  a  very  im- 
portant one,  it  was  intended  by  the  parties 
that  it  should,  as  soon  as  convenient,  be 
put  in  perfect  form  by  the  agency  of  a  law- 
yer, and  it  was  accordingly  agreed  by  them 
that  three  days  thereafter,  they  would  meet 
at  the  office  of  a  certain  lawyer  in  Lexing- 
ton and  have  a  new  instrument  drawn  by 
him  in  perfect  form,  to  be  then  executed  by 
them,  when  bonds  would  be  drawn  and 
164  and  executed  for  the  deferred  ♦instal- 
ments of  the  purchase  money.  Mr. 
Mackey  accordingly  attended  at  the  time 
and  place  named,  but  Mrs.  Mackey  did  not. 
She  did  not  fail,  however,  from  any  unwilling- 
ness to  comply  with  her  engagement  in  any  re- 
spect. On  the  10th  of  November,  1870,  the  day 
after  the  date  of  the  agreement,  she  wrote  a 
letter  to  Mr.  Mackey,  marked  "Exhibit  C," 
and  also  filed  with  the  bill,  in  which  she  gave 
the  reason  for  her  not  being  able  to  meet  him 
according  to  their  first  appointment,  but  said 
she  would  try  and  go  down  on  Wednesday 
next  thereafter,  or  Saturday,  and  requested 
him  to  "have  the  article  ready,"  saying  she 
would  "sign  it,"  also  his  bonds.  She  did  not 
attend  on  either  of  the  two  latter  days 
named,  being  prevented  by  her  cng-^je- 
ments  from  doing  so,  and  she  was  t:Ven 
sick  and  died  within  less  than  a  month  after 
the  date  of  the  agreement,  without  having 
during  that  period  executed  any  other  agr  c- 
ment  on  the  subject  or  had  one  presented 
to  her  for  the  purpose,  or  gone  to  Lexi.nT- 
ton,  or  seen  the  said  Samuel  C.  Mackey,  so 
far  as  appears  from  the  record. 

The  result  of  her  unexpected  death,  at 
only  thirty-eight  years  of  age,  was  ven'  ^^' 
fortunate  to  Samuel  C.  Mackey,  supposing  the 
agreement  to  be  valid  and  binding.  It  wojM 
have  been  just  as  unfortunate,  indeed,  pre- 
cisely the  same  in  effect,  if  the  agreement  Ind 
been,  if  it  was  not,  perfect  in  form  as  well  is 
substance.  It  would  have  been  written  bv 
a  lawyer  if  one  had  been  present  when  it 
was  written.  If  it  had  been  so  written  and 
had  been  perfect  in  form  and  substance,  no- 
body can  doubt  that  he  would  have  been 
bound  and  liable  to  pay  the  whole  consid- 
eration money,  although  by  the  death  of 
Mrs.  Mackey,  her  dower  interest,  which  he 
purchased,  would  h^ve^  cfl^cdviatrohoc  and 
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forever.     The  agreement  was  one  of  great 

hazard  in  its  very  nature.. If  she  should  live 

to   an   old   age,  it  would  be  very   ad- 

165  vantageous  ♦to  him;  if  she  should  die 
very  soon,  as  she  did,  it  would  be  very 

much  to  the  contrary.  He  made  the  agree- 
ment with  his  eyes  open,  in  full  view  of  the 
risk.  Her  health,  no  doubt,  was  then  very 
good,  and  her  death  in  any  short  time  very 
unlikely;  but  she  did,  very  unexpectedly, 
die  in  less  than  a  month  after  the  date  of  the 
agreement,  and  he  cannot  complain  of  the  ef- 
fect of  her  death  upon  the  agreement  if  it 
was  valid  and  binding.  The  only  question, 
therefore  is.  Was  it  valid  and  binding? 

That  the  parties  intended  to  make  it  so, 
there  cannot  be  a  doubt.  Else  why  enter 
into  it  at  all?  Why  express  it  in  such  formal 
and  significant  language?  "Article  of  agree- 
ment made  and  concluded  this  9th  day  of 
November,  1870,"  is  the  language  used  in 
the  commencement;  not  "memorandum  of  an 
agreement  intended,  or  contemplated  to  be 
hereafter  made  and  concluded."  Why  set  out 
therein  so  minutely  the  names  and  residences 
of  the  parties,  the  property  intended  to  be  s.old 
and  conveyed,  the  price  intended  to  be  paid  for 
it,  the  instalments  in  which  and  the  times  at 
which  such  price  was  to  be  payaoic,  and  the 
time  when  the  conveyance  was  to  be  made? 
and  why  conclude  it  in  these  formal  and  sig- 
nificant words:  "for  true  and  faithtul  per- 
formance of  which,  we  bind  ourselves,  our 
heirs,  executors,  administrators  and  assigns, 
the  day  and  year  above  written?"  and  why 
subscribe  to  it,  not  only  the  names,  but  the 
seals  of  the  parties?  All  these  are  strong 
indicia  of  intention  as  to  the  binding  nature 
and  effect  of  the  instrument  apparent  upon 
its  face.  There  are  also  strong  collateral 
indicia  of  such  intention  in  the  circum- 
stances surrounding  its  execution.  It  was 
drawn  in  duplicate,  and  one  of  the  dupli- 
cates was  delivered  to  and  kept  by  each 
party.  A  part  of  the  purchase  money  was 
paid  in  hand  at  the  date  of  the  agreement, 
to-wit:  one  hundred  and  ninety  dollars,  and 
a  receipt  therefor  was  endorsed  on  the 

166  instrument,   *or  written  under  it,  «nd 
signed  by  "Mary   A.   Mackey."     There 

can  be  no  doubt  but  that  there  were  such 
c'uplicales.  The  original  agreement  was 
drawn  by  the  frther  of  Mrs.  Mackey,  and 
yet  the  one  exhibited  with  the  bill  is  in  the 
h-^ndwriting  of  Mrs.  Mackey,  and  was  signed 
by  the  parties  respectively,  showing  that  she 
copied  the  original  at  the  time  it  was  drawn, 
and  that  the  two  drafts  were  then  ex- 
ecuted and  interchanged  by  the  parties.  Nor 
can  there  be  any  doubt  but  that  there  was, 
at  the  time  of  making  the  agreement,  such 
a  part  payment  as  is  indicated  by  the  said 
receipt  Otherwise  the  difference  between 
$1,100,  the  total  amount  of  the  purchase 
money,  and  $905,  the  total  amount  of  the 
deferred  instalments  thereof,  cannot  be  ac- 
counted for.  Samuel  C.  Mackey  does  not 
groduce  the  duplicate  of  the  agreement  in 
is  possession,  to  show  that  there  is  no 
such  receipt  upon  it;  and  the  presumption 
is  th^t  there  is  such  a  receipt  upon  it.  That 
receipt    v/as    written   and    signed    by    Mrs. 
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Mackey,  and  she  died  within  less  than  a 
month  after  the  date  of  the  agreement.  She 
had  no  motive  to  fabricate  a  receipt.  On  the 
contrary,  her  motive,  if  she  had  any,  was 
the  other  way,  to-wit:  to  claim  the  one 
hundred  and  ninety  dollars  as  applicable  to 
the  payment  of  rent  due  to  her,  if  any  such 
rent  was  so  due  to  her,  by  Samuel  C.  Mac- 
key,  and  to  claim  the  balance  of  the  pur- 
chase money  which  would  remain  due  to 
her  after  deducting  the  amount  of  the  de- 
ferred instalments,  if  such  balance  was  not 
paid  as  aforesaid.  There  is  still  the  small 
sum  of  five  dollars  to  be  accounted  for  to 
make  up  the  whole  amount  of  the  purchase 
money-  but  that  was  no  doubt  retained  by 
Samuel  C.  Mackey  to  purchase  the  bridle 
mentioned  in  her  letter  to  him,  marked  "Ex- 
hibit C,"  and  filed  with  his  bill.  There  is  no 
evidence  in  the  record  tending  to  show  that 
there  was  due  to  her  by  him  at  the  date 

167  of  the  said  agreement  the  ♦sum  of  $190, 
or  any  other  sum  on  account  of  rent  of 

her  dower  interest.  Neither  of  the  parties 
manifested,  and  doubtless  neither  of  the  par- 
ties felt,  the  slightest  disposition  not  to  carry 
the  said  agreement  into  full  effect  from  the 
time  of  its  date  down  to  the  time  of  her  death ; 
but  on  the  contrary,  both  parties,  during  all 
that  time,  contemplated  the  full  execution  of 
the  agreement.  This  view  conclusively  re- 
pels the  idea  of  such  a  fabrication  by  her  of 
the  receipt  as  is  before  mentioned. 

Nothing  is  more  common  or  natural  than 
for  parties  unlearned  in  the  law,  when  they 
enter  into  an  important  contract  which  they 
desire  to  be  binding  as  soon  as  possible,  and 
there  is  no  lawyer  near  enough  to  be  em- 
ployed to  draw  the  instrument  immediately, 
to  draw  it,  or  have  it  drawn,  as  well  as  they 
c^n  under  the  circumstances,  to  make  it 
binding  at  and  from  the  time  of  entering  in- 
to such  contract,  with  the  understanding 
and  agreement,  however,  that  the  instru- 
ment will  be  submitted  to  a  lawyer  agreed 
upon  by  them,  at  some  convenient  time  af- 
terwards, who  is  to  re-write  it,  so  as  to 
make  it  valid  and  binding  if  it  be  not  al- 
ready so,  or  put  it  in  better  form  if  deemed 
proper  and  desirable  by  him.  And  that  is  pre- 
cisely what  seems  to  have  been  the  intention 
and  object  of  the  parties  in  this  case.  If  Mrs. 
Mackey,  after  entering  into  the  agreement 
aforesaid,  had  been  offered  for  her  dower  in- 
terest twice  the  amount  which  Samuel  Mackey 
had  agreed  to  pay  for  it,  can  anybody  sup- 
pose that  she  would  have  had  a  right  to  dis- 
regard that  agreement  and  enter  into  one 
with  the  person  making  such  higher  offer? 

Certainly  the  parties  intended  that  their 
agreement  should  be  binding  if  it  was  in 
such  form  as  to  have  that  effect.  And  it 
certainly  is  in  such  form. 

There  is  nothing  in  conflict  with  what 
we  have  said  in  any  of  the  books  or 

168  cases  cited  by  the  learned  counsel  *for 
the  appellant.  We  have  exn  mined  them  as 

far  as  we  have  had  access  to  them,  and  we  have 
had  access  to  nearly  all,  and  we  take  the 
meaning  of  the  rest  from  the  account  giyea 
of  them  in  the  said  counsel's  brief.    In  the 
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308,  which  we  have  not  seen,  it  appears  to 
have  been  decided  that  it  is  considered  no 
contradiction  of  a  deed  to  show  when  it  be- 
came a  deed.  Certainly  not.  The  doctrine 
of  escrow,  so  well  established  and  under- 
stood, is  based  on  that  theory.  In  Johnson 
&c.  V.  Baker  &c.,  4  B.  &  A.  440  (6  Eng.  C. 
L.  R.  479),  cited  in  2  Rob.  Pr.,  new  edition, 
p.  20,  both  of  which  we  have  seen,  the  case 
was  one  of  escrow,  and  the  principle  on 
which  it  was  decided  is  a  familiar  principle. 
The  same  may  be  said  of  Bowker  v.  Burde- 
kin,  11  Mees.  &  W.  127;  and  also  of  Hicks 
&c.  V.  Goode,  12  Leigh  479.  It  is  true,  as 
stated  in  2  Rob.  Pr.  338,  that  "there  is  of 
course  a  material  difference  between  an  un- 
accepted proposal  and  a  binding  agreement; 
between  negotiations  preparatory  to  an 
agreement,  and  the  agreement  itself.  Head 
&  al.  V.  Providence  Insurance  Company.  2 
Cranch  127,  1  Curtis  459.  Sometimes  the 
meaning  is  that  there  shall  be  no  binding 
engagement  until  a  written  contract  is  en- 
tered into  and  signed  by  the  parties.  Gov- 
ernor &c.  V.  Petch,  28  Eng.  Law  and  Eq- 
uity, 470.  The  statute  of  frauds  is  based  upon 
that  hypothesis,  and  the  parties  may,  and 
often  do,  upon  the  same  principle,  manifest 
an  intention  not  to  bind  themselves  until 
they  put  their  agreement  in  writing  and  sign 
it.  Until  then  the  locus  pcnitentiae  exists. 
In  the  case  cited  from  28  Eng.  L.  &  E.  R., 
it  was  expressly  stipulated,  that  "all  con- 
tractors would  have  to  sign  a  written  con- 
tract after  acceptance  of  tender."  There  was 
an  offer  and  acceptance,  and  an  appointment 
made  in  pursuance  thereof,  which,  however, 
the  intended  appointee  immediately 
168  declined  before  there  ♦was  any  written 
contract.  It  was  held  that  the  trans- 
action amounted  merely  to  a  proposal  for  a 
contract,  and  that  there  was  no  bind- 
ing contract  until  a  written  agreement  had 
been  signed.  There  can  be  no  doubt  about 
the  correctness  of  that  decision.  In  Strick- 
land V.  Turner,  7  Exch.  R.  206,  W.  H.  &  G. 
208,  which  is  relied  on  by  the  learned  coun- 
sel as  closely  in  point  to  the  present  case, 
the  abstract  of  the  decision  is  correctly 
stated  thus,  at  the  caption  of  the  report  of  it : 

"E.  H.  L.,  who  resides  at  Sydney,  New 
South  Wales,  being  entitled  to  an  annuity 
for  his  life,  assigned  it,  in  1847,  to  certain 
trustees  to  dispose  of  it  for  his  benefit.  The 
plaintiff  entered  into  a  correspondence  by 
letter  with  the  trustees,  upon  the  subject  of 
the  purchase,  and  from  the  various  letters 
which  passed  between  the  parties  it  ap- 
peared th-.\t  the  terms  of  the  purchase  were 
not  finally  determine  on  and  settled  until 
the  28th  of  February,  1849.  Upon  the  6th  of 
that  month  the  annuitant  died.  The  pur- 
chase money  was  paid  by  the  plaintiff  in  ig- 
norance of  the  fact,  and  was  ultimately  re- 
ceived by  the  executrix  of  the  deceased — 
Held:  Thnt  as,  at  the  time  of  the  purchase 
of  the  annuity,  it  h?d  ceased  to  exist,  the 
plaintiff  was  entitled  to  recover  back  the 
whole  of  the  purch;«sc  monry  from  the  exec- 
utrix, on  the  ground  that  the  purchase  inD;iey 
had  been   paid   without   consideration." 

The  principle  of  this  decision  is  very  cb- 
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vious,  and  does  not  at  all  conflict  with  the 
views  we  have  before  expressed  of  this  cast 
As  Martin,  Baron,  said  in  Strickland  v.  Tur- 
ner: "If  a  chattel  is  sold  and  at  the  time  of 
the  sale  the  chattel  does  not  exist,  the  con- 
tract is  not  binding  upon  the  purchaser.'* 
And  as  Pollock,  C.  B.,  who  delivered  the 
judgment  of  the  court  in  that  case,  said. 
"Until  the  day  was  fixed,  up  to  which  the 
annuity  should  continue  to  be  paid,  it  is 

170  impossible  to  ascertain  what  *sum  of 
money  was  to  be  paid  and  received" 

for  the  purchase  of  the  annuity.  "Now.ihis 
was  never  ascertained  or  settled  in  the  life- 
time of  the  annuitant.  The  annuity,  there- 
fore, still  continued  to  belong  to  Lane,"  the 
annuitant,  and  never  "passed  to  the  pur- 
chaser till  this  was  ascertained  and  the  bar- 
gain finally  arranged  between  them.  When 
this  was  done,  the  annuity  became  the  prop- 
erty of  Strictland,  and  the  money  the  prop- 
erty of  the  vendors.  But  then  there  was  nc 
annuity  in  existence.  The  money,  therefore, 
which  was  paid  was  paid  wholly  without 
consideration,  and  may  now  be  recovered 
back,"  &c.  The  case  of  Franklin  v.  Long.  7 
Gill.  &  Jno.  407,  cited  in  a  note  to  that  case, 
seems  to  be  to  the  same  effect.  The  Nisi 
Prius  decision  of  Best,  C.  J.,  in  Routledge  v. 
Grant,  3  C.  &  P.  267,  14  E.  C.  L.  R.,  298.  also 
cited  by  the  counsel  for  the  appellant,  depends 
upon  a  very  plain  principle,  not  at  all  in  con- 
flict with  our  views  of  this  case.  There,  a  pro- 
posal was  accepted  with  a  variation,  when  it 
was  withdrawn.  Afterwards  the  acceptor 
said  his  acceptance  with  a  variation  was  by 
mistake,  and  he  then  accepted  the  proposal 
as  it  was  made,  according  to  its  terms;  but 
the  latter  acceptance  was  held  to  be  too  late 

The  books  and  cases  cited  by  the  learned 
counsel  for  the  appellee,  sustain  the  views 
we  have  expressed.  It  is  unnecessary  to  no 
tice  all  of  them  here.  In  Fry  on  Specific 
Performance  of  Contracts,  section  344.  that 
author  says:  "But  the  mere  fact,  though  ap- 
pearing on  the  paper,  that  a  more  formal 
agreement  is  intended  to  be  drawn  up,  will 
not  prevent  a  paper  duly  signed  and  con- 
taining all  the  terms  from  being  an  agree- 
ment any  more  than  will  a  reference  to 
deeds  thereafter  to  be  executed."  Citing  in 
notes  the  cases  of  Gibbons  v.  Northeaslem 
Metropolitan  District  Asylum,  li  Beav.  l; 
and  Skinner  v.  McDowell,  2  DeG.  and 

171  Sm.,  265;  and  in  section  ^175  he  says: 
"Nor    will    the   court    consider  a   new 

term  to  be  introduced  by  the  circumstances 
that  the  acceptance  proceeds  to  treat  of  the 
way  in  which  the  contract  is  to  be  carried 
out;  as  for  instance  by  referring  to  a  for- 
mal agreement  that  was  to  be  made."  Cit- 
ing in  a  note  the  same  cases  above  referred  to. 

The  books  and  cases  cited  by  the  counsel 
for  the  appellant  in  their  reply  to  the  argu- 
ment of  the  counsel  of  the  appellee,  do  not, 
in  our  opinion,  vary  the  result.  In  Addison 
on  Contract,  page  370,  section  243,  it  is  said 
that  "a  document  purporting  to  be  a  con- 
tract signed  by  the  parties  is  not  necessarily 
so,  and  it  is  competent  for  either  of  the 
parties  to  show  by  paroLevidcnce  that  it 

Digitized  by  VjOOQIC 


»  GRATT. 


Virginia  Reports,  Annotated. 


172,  178,  174,  17S 


was  not  their  intention  in  signing  it  thai  it 
should  operate  as  a  contract,  and  that  the 
real  contract  between  them  was  not  in  writ- 
ing." That  is  very  clear,  but  it  is  clearly 
not  this  case.  In  the  same  book,  page  38, 
section  20,  the  author  says:  "Where  a  pro- 
posal or  tender  is  accepted,  subject  to  the 
terms  of  a  contract  being  arranged  and 
drawn  up  for  signature,  there  is  no  con- 
cluded bargain  until  the  terms  have  been  ar- 
ranged and  a  written  contract  executed."  The 
same  may  be  said  of  this  as  has  been  said  of 
the  next  preceding  quotation  from  the  same 
author.  In  this  case  the  terms  had  "been  ar- 
ranged and  a  written  contract  executed."  In  3 
Parson's  on  Contract,  pp.  351,  389n,  353,  393,  394, 
we  see  nothing  in  conflict  with  our  view  of 
ihis  case,  and  nothing  that  need  be  stated 
here.  We  cannot  see  the  application  of  the 
case  of  Moore's  adm'r  v.  Fitz  Randolph  &c., 
6  Lreigh  175,  183,  to  this  case. 

The  court  is  further  of  opinion,  that  if  the 
article  of  agreement  aforesaid  was  not  a 
valid  and  binding  agreement  between  the 
parties  thereto  as  aforesaid,  the  appellant 
was  'entitled  to  defend  himself  at  law  on 
that  ground,  under  the  general  issue  in  the 
172  action  of  assumpsit  brought  ♦by  the  appel- 
lee against  the  appellant  upon  that 
agreement.  And  the  judgment  recovered  by 
the  appellee  against  the  appellant  in  that 
action  is  a  conclusive  bar  of  any  right  of 
the  appellant  to  relief  in  the  suit  in  equity 
brought  by  him,  from  the  decree  rendered 
in  which  the  appeal  in  this  case  was  ob- 
tained. The  remedy  of  the  appellant  being 
complete  at  law,  he  was  therefore  entitled  to 
no  relief  in  equity  upon  familiar  principles. 

The  case  of  Tapp's  adm'r  v.  Rankin,  9 
Leigh  478,  cited  in  the  brief  of  the  appellee's 
counsel,  fully  sustains  the  position,  which  is 
also  sustained  by  other  authorities  too  nu- 
merous to  be  cited.  The  demurrer  to  the 
bill  ought  therefore  to  have  been  sustained 
instead  of  being  overruled.  But  the  court 
below  did  right  in  dissolving  the  injunction 
and  dismissing  the  bill  with  costs. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  decree  appealed 
from  to  the  prejudice  of  the  appellant,  and 
the  said  decree  is  therefore  affirmed. 

Decree  affirmed. 


178      *Coffman's   Ex'ors  &   als.   v.   Shafer 
&  al. 

September  Term,  1877,  Staunton. 
C«»«. — In  August,  1844,  C  conveys  land  to  his  son  D 
to  enable  D  to  pay  C's  debts.  On  the  same  day  D 
conveys  the  land  to  B  in  trust  to  secure  a  debt  of 
$5,000,  payable  in  five  years,  with  interest,  to  S. 
D  dies  in  1862,  and  B  in  1866.  In  August,  1867,  D 
files  his  bill  against  C,  D's  administrator  and  heirs, 
to  subject  the  land  to  pay  his  debt,  but  he  cannot 
produce  the  bond.  Held  under  the  pleadings,  pro- 
ceedings and  evidence  in  the  cause:  First.  That  D 
was  authorized  to  give  the  deed  of  trust.  2d.  That 
D  received  value  from  S  for  the  bond.     3d.  That  D 

See   Coffman   v.   Coffman.   79  V'a.  504  for  sequel  to 
the  principal  case. 


had  not  paid  oif  the  bond  or  reduced  it  materially 
in  hisjifetime.  4th.  That  S  had  not  delivered  the 
bond  to  D,  but  it  was  still  a  valid  and  subsisting 
security.  5th.  That  it  was  not  barred  by  the  stat- 
ute of  limitations.  6th.  That  the  presumption  of 
payment  did  not  arise  under  all  the  circumstances 
of  the   case. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Rockingham  county,  brought  in  1867, 
by  Jonathan  Shafer  against  Joseph  Coffman 
and  wife,  and  the  administrator,  widow  and 
heirs  of  David  Coffman,  deceased,  to  subject 
land  conveyed  by  David  Coffman  in  trust  to 
secure  a  debt  of  $5,000,  which  the  plaintiff 
claimed  that  he  had  lent  to  David  Coffman  in 
August,  1844,  the  bond  for  which  had  been 
lost.  The  defence  relied  upon  was,  that  the 
money  was  not  lent,  or  if  lent,  it  had  been 
paid  entirely,  or  all  but  the  sum  of  $762.17; 
that  it  was  usurious,  and  barred  by  the  stat- 
ute of  limitations,  if  it  was  a  note.  All  these 
questions  of  fact  are  sufficiently  considered 
in  the  opinion  of  Anderson,  J. 

174  ♦The  case  was  once  before  in   this 
court,   when   the  decree   was   reversed 

and  the  cause  remanded.  And  it  came  on 
again  to  be  heard  in  June,  1876,  when  the 
court  held  that  the  plaintiff's  debt  was  still 
due,  and  made  a  decree  for  the  sale  of  the 
land.  And  Joseph  Coffman  having  died,  his 
executor  and  devisees  applied  to  this  court 
for  an  appeal,  which  was  allowed. 

William  B.  Compton  and  John  E.  Roller, 
for  the  appellants. 

Robert  Johnston,  H.  W.  Sheffey,  G.  G. 
Grattan  and  C.  T.  O'Ferrall,  for  the  ap- 
pellees. 

Anderson,  J.,  delivered  the  opinion  of 
the  court. 

This  suit  was  brought  by  Jonathan  Sha- 
fer against  David  Coffman's  representatives, 
to  enforce  a  sale  of  land  to  satisfy  a  debt 
which  he  had  secured  by  deed  of  trust  there- 
on. The  lands  were  conveyed  to  him  by  his 
father,  Joseph  Coffman,  by  deed  of  bargain 
and  sale  bearing  date  the  19th  of  August, 
1844;  and  the  deed  of  trust  conveying  them 
to  Allen  C.  Bryan,  trustee,  to  secure  com- 
plainant's debt,  was  executed  by  David  Coff- 
man on  the  same  day,  and  both  deeds  were 
duly  recorded.  David  Coffman  died  before 
the  suit  was  instituted,  and  the  plaintiff's 
bill  was  filed  in  August,  1867,  making  his 
widow,  Josephine  R.  A.  Coffman,  and  his 
administrator  de  bonis  non  and  his  chil- 
dren, together  with  Joseph  Coffman  and 
Abigail  his  wife,  parties  defendants,  &c. 
Joseph  Coffman  and  the  widow  of  David 
Coffman  did  not  answer  until  September, 
1870,  more  than  three  years  after  the  bill 
was  filed,  and  after  it  had  been  taken  for 
confessed  as  against  them,  and  after  there 
had   been   two   interlocutory  decrees. 

175  *The   widow   of   David   Coffman,   in 
her  answer,  admitted  the  sale  of  the  land 

to  her  husband  by  Joseph  Coffman,  and  the 
execution  of  the  deed  of  trust  by  her  husband, 
David  Coffman,  to  plaintiff,  as  alleged  in  his 
bill;  but  she  says  she  is  not  prepared  to  ad- 
mit the  existence  of  said  deed  of  trust  in  full. 
She  believes  and  alleges  that  a  very  large  pro- 
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portion  of  the  debt  was  paid  by  her  husband 
in  his  lifetime;  and  she  calls  for  full  proof  of 
said  debt,  and  what  were  the  separate  and 
specific  items  comprising  it.  She  admits 
that  the  proceedings  in  the  injunction  suit 
are  correctly  set  forth  in  plaintiff*s  bill.  And 
she  relies  on  the  statute  of  limitations. 

The  cause  was  proceeded  with  to  a  hear- 
ing on  the  2d  of  May,  1872,  when  a  decree 
was  pronounced  in  favor  of  the  plaintiff. 
The  cause  was  af'^erwards  brought  to  this 
court,  and  was  remanded,  with  instructions 
to  the  lower  court  to  allow  the  petition  of 
Joseph  Coffman  for  a  rehearing,  which  had 
been  refused  by  the  circuit  court,  to  be  filed, 
and  to  exclude  the  testimony  of  Jonathan 
Shafer,  who  was  an  incompetent  witness.  I 
need  not  take  further  notice  of  the  action  of 
this  court,  as  it  decided  no  other  questions 
in  the  case.  Upon  the  return  of  the  cause 
to  the  circuit  court,  the  defendants,  Joseph 
Coffman's  executor  and  devisees,  (he  hav- 
ing died  since  it  was  tendered,)  were  al- 
lowed to  file  his  petition  as  a  bill  of  review, 
and  the  plaintiff  had  leave  to  answer  it; 
which  he  did. 

If  the  debt  is  lawful  and  just,  and  was 
secured  by  a  conveyance  by  the  debtor,  of 
the  land,  in  trust  by  deed  duly  recorded, 
and  the  debtor  had  a  right  to  convey  them, 
the  plaintiff  is  entitled  to  a  decree  of  sale, 
unless  it  be  shown  that  the  debt  has  been 
paid,  or  that  his  suit  is  not  in  time. 

There  is  an  allegation  in  the  answer  of 
Joseph  Coffman,  which  is  reiterated  in 
178  his  petition,  that  there  was  no  ♦consid- 
eration given  for  the  bond,  but  that  it 
was  given  merely  as  an  indemnity  for  fu- 
ture advances,  which  were  never  made.  If 
the  future  advances  were  made,  the  securi- 
ty would  be  as  valid  as  it  would  be  if  the 
consideration  had  been  received  cotempora- 
neously  with  or  before  the  execution  of  the 
bond. 

The  answer  to  the  petition,  which  may  be 
treated  as  an  answer  to  a  bill  of  review,  and 
is  entitled  to  all  the  weight  of  an  answer  to 
a  bill  in  chancery,  positively  denies  these  al- 
legations, and  moreover  exhibits  cotempo- 
raneous  proofs  of  the  consideration  of  the 
bond  for  five  thousand  dollars  in  the  obligor, 
David  Co ff man's,  own  hand- writing.  This 
proof  had  not  been  found  when  the  formal  ap- 
peal was  taken  to  this  court,  and  was  not  in 
the  cause  when  the  defendant's  said  petition 
was  prepared,  nor  when  it  was  filed ;  and  with 
the  other  proofs,  as  to  the  availability  of  the 
paper  securities  which  were  transferred  and 
assigned  to  the  obligor  as  the  consideration  of 
his  said  bond,  and  in  the  entire  absence  of 
proof  that  David  Coffman,  ever  in  his  lifetime, 
asserted  any  liability  of  complainant  as  as- 
signor of  either  of  said  securities  to  him  as 
the  consideration  of  said  bond  which  was  not 
promptly  met,  or  that  any  such  liability  now 
exists,  it  is  an  overwhelming  refutation  of 
both  the  foregoing  allegations,  and  establishes 
the  fact  beyond  cavil  or  controversy  that  said 
bond  was  executed  for  a  full  and  valuable 
consideration.  The  allegation  that  it  was  usu- 
rious is  denied  also,  and  has  not  a  scintilla 
of  evidence  in  the  record  to  support  it.  That 


the  debt  secured  by  the  deed  of  trust  was 
just  and  lawful,  must  therefore  be  taken  to 
be  an  established  fact  in  the  cause. 

That  such  a  deed  was  executed  by  David 

Coffman,  conveying  two  tracts  of  land,  one 

of  170  acres  and  the  other  of  80  acres,  (which 

had  been  previously  conveyed  to  him  by  his 

father,  Joseph   Coffman,)   to  Allen  C. 

177  *Bryan  in  trust  to  secure  the  said  debt, 
which  was  justly  due  from  him  to  the 

plaintiff,  is  shown  by  the  deed  itself;  and 
said  deed  was  duly  recorded.  Had  the  debt- 
or a  right  to  make  a  conveyance  of  said  lands? 
The  plaintiff's  bill  alleges  that  the  deed  of 
bargain  and  sale  from  Joseph  Coffman  to 
David  Coffman  (which  upon  its  face  ap- 
pears to  have  been  for  a  money  consideration), 
was  executed  in  consequence  of  an  arrange 
ment  and  understanding  between  the  partic 
that  "said  David  Coffman  should  pay  his  fath 
cr's  debts,  and  devoted  the  purchase  money  of 
said  land  to  that  purpose."  The  allegatioT. 
to  this  extent  is  admitted  by  Joseph  Coffmar 
in  his  answer.  He  admits  the  execution  oi 
the  deed,  and  says  "although  it  expressed  tt 
be  for  a  certain  consideration,"  "in  truth  nc 
money  was  paid  at  all,  the  deed  being  executed 
upon  the  express  agreement  and  understand- 
ing that  it  was  to  be  used  by  David  and  re- 
spondent for  the  purpose  of  paying  the  debts 
of  respondent"  How?  By  "giving  him  credit 
(is  the  language  of  the  answer)  to  borrow 
money  on  its  faith."  To  give  him,  David,  credit 
— not  *'David  and  respondent."  How  the 
said  conveyance  was  to  be  used  by  David 
and  respondent  for '  paying  respondenfj 
debts,  is  not  very  perceptible.  It  can  well  be 
seen  how  it  could  be  used  by  David  in  the 
way  suggested  for  the  payments  of  debts. 
But  if  it  was  to  be  used  by  respondent,  it 
was  his  before  the  conveyance,  and  might 
have  been  used  by  him  for  that  purpose; 
but  the  only  way  by  which  he  could  use  the 
land  in  the  payment  of  his  debts,  by  con- 
veying to  David,  was  by  directing  the  applia- 
tion  of  the  purchase  money  thereto;  and  this 
is  the  allegation  of  the  bill.  But  the  inquiry  is, 
had  David  a  right  to  convey  it  in  trust  ?  If  the 
land  was  his,  he  had;  and  that  is  alleged  by 
the  bill;  that  the  inducement  to  the  convey- 
ance was  the  payment  of  the  grantor's  debts, 
and     that     it     was     expressly    agreed 

178  *and    understood   by   the   grantor  and 
grantee  that  the  purchase  money,  the 

price  to  be  paid  for  the  land,  was  to  be  de- 
voted to  the  payment  of  the  grantor's  debts 
by  the  grantee.  It  is  true,  as  the  answer 
says,  no  money  was  paid  to  the  grantor.  The 
understanding  was  not  that  the  purchase 
money  was  to  be  paid  to  him,  but  to  his 
creditors.  And  the  answer  admits  that  the 
coneyance  was  made  to  David  to  give  him 
credit,  that  he  might  borrow  money  on  the 
faith  of  it  for  the  payment  of  his  father's 
debts;  and  upon  the  faith  if  it  he  borrowed 
$5,000  from  the  plaintiff,  every  dollar  of 
which,  there  can  scarcely  be  a  doubt,  was 
devoted  to  that  purpose.  It  matters  not,  so 
far  as  the  validity  of  the  plaintiff's  security 
is  concerned,  whether  the  deed  was  intend- 
ed by  the  Coffman s  to  invest  David  with  the 
absolute  title  to  the  lands,  or  whether  there 
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was  an  express  or  implied  trust  that  after 
the  payment  of  the  debts  he  was  to  divide 
the  lands  with  his  father.  It  is  admitted 
that  both  tracts  were  conveyed  to  him,  in 
order  to  enable  him  upon  the  faith  of  the 
conveyance,  that  is,  upon  the  land  security, 
to  obtain  money;  which  is  precisely  what 
he  did,  in  his  transaction  with  the  plaintiff, 
now  in  controversy.  And  to  hold  now,  that 
he  had  no  right  to  charge  the  land  with  the 
debt,  which  under  that  assurance  he  negoti- 
ated, would  be  a  fraud  upon  the  plainliflf.  He 
had  a  right  to  convey  the  land  in  trust  for 
the  security  of  the  plaintiffs  dept. 

Has  it  been  shown  that  this  debt  has  been 
paid?  The  answer  of  Joseph  Coffman  to  the 
plaintiff's  bill,  nowhere  alleges  the  payment 
of  the  debt,  though  he  intimates  that  it  has 
been  paid,  "if  it  ever  existed."  If  it  never 
existed,  it  could  not  have  been  paid.  He 
avers  that  some  payments  were  made  by 
himself  on  the  alleged  debt,  though  he  does 
not  admit  it,  or  any  part  of  it,  to  be  due.  He 
speaks  of  it  also  as  a  pretended  debt. 

179  He  admits  that  a  deed  of  ♦trust  was 
given  by  David  Coffman  to  A.  C.  Bry- 
an, trustee,  to  secure  the  payment  of  an  al- 
leged debt  to  complainant  of  $5,000.  And  he 
says:  "This  would  have  been  all  proper 
enough,  as  it  was  intended  'that  David 
should  obtain  credit  on  the  land,  if  the  com- 
plainant had  in  fact  loaned  the  money,  but 
in  truth  little  money,  if  any,  was  loaned; 
some  paper,  it  is  said,  by  both  of  them,  was 
passed  and  repassed  between  them."  This 
was  written  and  sworn  to  before  complain- 
ant had  produced  cotemporaneous  and  other 
evidence  showing  that  David  received  the  full 
amount  of  the  five  thousand  dollar  bond,  if 
not  in  money,  in  paper  securities,  upon  which 
he  got  the  money,  and  which  was  applied  to 
the  payment  of  Joseph's  debts. 

.  We  have  seen  that  the  debt  for  which  the 
security  was  given,  was  just  and  law- 
ful. There  is  nothing  in  the  foregoing 
tending  to  show  that  it  has  been  paid.  The 
onus  is  on  the  defendants. 

He  .files  as  an  exhibit  with  his  answer,  a 
copy  of  a  deed  bearing  date  7th  of  October, 
1844.  of  Joseph  Coffman,  conveying  in  trust 
,to  Jonathan  Shafer,  certain  slaves  and  other 
personal  estate,  and  some  real  estate,  to  se- 
cure a  debt  of  $3,883.76,  which"  he  declares 
bv  said  deed  is  justly  due  from  him  to  David 
Coffman.  He  avers  in  his  answer  that  the 
large  amount  of  personal  property,  several 
thousand  dollars  of  paper  and  a  lot  of  ne- 
groes, was  conveyed  by  said  deed,  all  of  which 
passed  into  the  hands  of  complainant.  This  is 
an  affirmative  allegation.  The  same  is  faintly 
reiterated  in  the  petition,  and  is  respon- 
sively  and  positively  denied  in  the  answer 
of  Jonathan  Shafer.  If  it  had,  as  alleged, 
come  into  the  hands  of  Jonathan  Shafer  as 
trustee  for  David  Coffman,  he  could  not 
have  applied  it  to  his  debt,  but  would  have 
been  bound  to  apply  it  to  David's  debt.  This 
would  seem  to  be  a  sufficient  answer  to 

180  the  allegation.     *But  the  allegation  is 
not  true,  as  the  answer  to  the  petition 

declares;  and  the  answer  is  supported  bv 
the   evidence.     The  allegation  is  disproved 


by  Hiram  Coffman,  now  executor  and  devi- 
see of  Joseph  Coffman,  and  his  own  witness. 
In  answer  to  the  question  on  cross-exam- 
ination, "What  became  of  all  the  paper  that 
was  transferred  in  the  deed  of  trust  from 
Joseph  Coffman  to  Jonathan  Shafer,  of  date 
of  7th  of  October,  1844,  and  the  other  per- 
sonal property  named  therein?"  he  answers: 
"The  paper  .was  left  in  David's  hands.  He 
collected  as  he  could,  and  paid  off  the  in- 
debtedness. The  personal  property  was  left 
on  the  farm.  Horses,  cattle,  &c.,  were  in- 
cluded in  the  trust.  Shafer  got  cattle  and  a 
horse;  they  were  sold  to  him.  Another  ne- 
gro besides  Jeff,  was  sold;  the  others  be- 
came free  by  the  result  of  the  war,"  This 
testimony  not  only  contradicts  the  allega- 
tion of  the  answer  of  Joseph  Coffman,  but 
supports  the  answer  of  Jonathan  Shafer  to 
Joseph  Coffman's  petition  or  bill  df  review. 
No  inference  can  be  drawn  from  the  deed  of 
trust  of  the  7th  of  October,  that  Jonathan 
Shafer's  debt  of  $5,000,  or  any  part  of  it, 
was  paid  out  of  the  property  or  effects,  or 
claims  conveyed  by  that  deed. 

To  the  allegation  in  the  petition,  that  the 
debt  of  $5,000  has  been  paid,  there  is  a  flat 
denial  in  the  answer  of  Jonathan  Shafer. 
To  the  allegation  of  the  petition,  that  said 
debt  of  $5,000  was  fully  adjusted  between 
respondent  and  David  Coffman  in  the  lifetime 
of  the  latter,  and  that  the  balance  due  on  said 
debt  of  about  $760,  was  secured  by  a  new  deed 
of  trust  executed  by  David  Coffman  to  Abra- 
ham Paul,  as  trustee,  on  the  3d  of  August, 
1860,  the  answer  of  Jonathan  Shafer  gives 
a  direct  and  responsive  denial.  An^  he  adds, 
"it  is  not  true  that  said  $5,000  bond  was  at 
any  time  settled,  paid  off,  or  fully  adjusted, 
in  any  way  by  David  Coffman.  It  is  not 
true  that  the  deed  of  trust  of  Angus*  3, 
181  1860,  *had  anything  to  do,  or  was  in 
any  way  connected  with  the  $5,000 
debt,  or  that  the  bond  for  that  debt  was  ever 
renewed  or  lifted  out  of  respondent's  hands  by 
said  David  Coffman.  It  was  filed  as  an  ex- 
hibit in  the  injunction  suit  referred  to  in  said 
petition,  and  was  destroyed,  as  respondent  sup- 
poses, with  the  record;  at  any  rate  he  has 
never  seen  it  since  his  counsel  filed  it  among 
the  papers  in  said  injunction  suit.  It  is  not 
true,  as  the  petitioner  intimates  in  said  peti- 
tion, that  David  Coffman,  having  lifted  said 
bond,  filed  it  among  the  papers  as  his 
voucher;  on  the  contrary,  it  was  filed  as  ev- 
idence of  respondent's  subsisting  debt  against 
David  CoflFman,  and  it  perished  as  the  prop- 
erty of  respondent  and  not  that  of  David 
Coffman."  These  answers  are  responsive  to 
the  allegations  of  the  bill,  and  repel  the 
idea  that  the  said  bond  of  $5,000  has  been 
fully  paid,  or  paid  with  the  exception  of  the 
inconsiderable  sum  of  $760;  or  that  the  bond 
of  $5,000  was  lifted  by  David  Coffman  in 
his  lifetime,  and  the  lien  on  his  land  was 
discharged. 

And  we  think  the  denials  of  the  answer 
are  supported  by  the  presumptions  growing 
out  of  the  circumstances  of  the  case.  Let  us 
consider  first  the  question  as  to  the  non-pro- 
duction of  the  $5,000  bond.  In  the  plaintiff's 
bill,  speaking  of  the  injunction  suit,  he  alleges 
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that  it  was  matured  for  hearing,  and  upon  the 
hearing  at  the  October  term,  1860,  the  court 
decreed  that  the  deed  from  Joseph  Coffman  to 
David  Coffman,  conveying  the  land  in  ques- 
tion, was  a  good  and  bona  fide  deed,  and  di- 
rected an  account  of  rents  and  profits  and  of 
the  permanent  improvements  put  upon  the  land 
by  Joseph  Coffman  after  the  sale.  Joseph  Coff- 
man virtually  admits  this  allegation  in  his  an- 
swer. He  says,  "while  it  is  true  that  in  the  in- 
terlocutory decree  rendered  in  said  injunction 
suit  in  18d0  the  deed  from  respondent  to  his 

son  David  was  not  set  aside,  yet  the 
188     character  of  the  ♦account  directed  to 

be  taken,  would,  in  respondent's  opin- 
ion, have  resulted  in  directing  a  conveyance 
to  respondent,  at  least  of  that  portion  of  the 
land  allotted  to  him  in  the  partition  between 
him  and  David,  and  in  the  ascertainment  of 
a  liability  from  David  to  him,  which  David 
could  not  have  met."  The  destruction  of  the 
record  of  that  suit,  which  Joseph  Coffman 
admits,  is  a  misfortune.  He  says  that  "none 
of  the  papers  are  in  existence,  so  far  as  he 
knows."  But  from  what  is  here  disclosed  by 
the  bill  and  answer,  it  would  seem  to  be  im- 
portant for  Jonathan  Shafer,  as  well  as 
David  Coffman,  that  the  bond  of  $5,000 
should  have  been  exhibited  in  that  suit.  I*^  is 
inferable  from  Joseph  Coffman's  answer, 
that  he  was  seeking  to  have  the  whole  land 
reconveyed  to  him  from  David.  But  after  the 
court  had  established,  as  he  virtually  admits, 
the  validity  of  the  conveyance  from  him  to 
David,  and  directed  an  account,  upon  the 
taking  of  that  account,  he  hoped  to  get  a  de- 
cree reconveying  to  him  at  least  that  portion  of 
the  land  which  had  been  allotted  to  him  by 
David.  (It  appears  that  he  and  David,  in  '52 
or  '53,  had  made  a  partition,  in  which  a  part  of 
the  land  had  been  allotted  by  David  to  him.) 
For  he  says  he  expected  to  show  a  liability  to 
him  by  David,  which  he  could  not  meet.  It 
seems,  then,  he  was  seeking  a  revocation  in 
that  suit  of  his  conveyance  to  David,  which,  if 
successful,  would  greatly  prejudice  Jonathan 
Shafer,  as  his  deed  upon  that  land  was  the 
only  security  he  had  for  his  bond;  and  being 
a  party,  if  he  laid  by  and  suffered  a  decree  for 
a  reconveyance  of  the  land,  or  a  part  of  it, 
from  David  to  Joseph,  upon  which  his  securi- 
ty rested,  he  might  ever  afterwards  be  es- 
topped to  assert  his  right.  And  it  was  nnport- 
ant  to  David,  as  it  would  show  his  liability  for 

a  large  sum,  which  he  had  borrowed,  to 
183     pay  the  purchase  *money  of  the  land  in 

the  payment  of  the  debts  of  Joseph  Coff- 
man. 

Jonathan  Shafer  was  a  party  to  that  injunc- 
tion suit,  not  only  as  trustee,  but  also  as  cestui 
que  trust  under  several  trust  deeds  which  were 
involved  in  said  suit,  according  to  the  testi- 
mony of  Mr.  Kenney.  He  was  cestui  que  trust 
in  only  two  deeds,  one  conveying  lands  to  se- 
cure the  debt  of  $5,000,  and  the  other  conveying 
negroes  to  secure  three  bonds  to  him  and  one 
to  Mrs.  Yount,  dated  3d  of  August,  1860,  about 
two  months  before  the  interlocutory  decree  in 
the  injunction  suit.  If  there  was  more  than 
one,  both  of  these  deeds  were  involved  in  sa'd 
suit.  Heavers  that  he  delivered  said  bonds  to 
his  counsel  to  be  filed  as  an  exhibit  in  the 


cause.  He  doubtless  regarded  Mr.  Kenney,  who 
had  been  employed  by  David  Coffman  as  his 
counsel,  as  his  counsel  too.  Mr.  Kenney  says 
"he  always  came  and  talked  to  him  about  the 
case."  There  was  no  contest  between  them,  or 
conflict  of  interest  involved  in  that  suit.  But 
they  were  united  in  its  defence.  Mr.  Kcn- 
ney's  memory  as  to  some  things  is  n«t  dis- 
tinct; but  he  says  he  and  his  client  (David 
Coffman,  he  means,)  frequently  talked  about 
a  bond  for  a  large  amount  due  Jonathan 
Shafer.  This  he  is  certain  of.  That  could 
have  been  no  other  than  the  bond  for 
$5,000;  Mr.  Kenney  thinks  it  was  for  $5,000, 
and  it  was  then  recognized  by  David  Coff- 
man as  a  large  amount,  and  as  due  Jona- 
than Shafer.  He  did  not  claim  to  have  lifted 
it;  it  was  talked  of  frequently  between  them. 
This  injunction  suit  was  brought  in  1358  or 
1859,  and  the  decree  before  referred  to  was 
made  in  October,  i860.  These  frequent  con- 
versations must  have  occurred  between  those 
two  periods.  He  further  says  that  he  recollects 
some  paper,  which  he  considered  highly  im- 
portant as  evidence,  could  not  be  produced  by 

David  Coffman  when  he  wished  to  file 
184     it  as  evidence.    ♦Of  course,  then,  the 

paper  did  not  belong  to  Coffman,  and 
could  not  have  been  in  his  possession.  Sub- 
sequently Jonathan  Shafer  and  David  Coff- 
man came  together  to  his  oflfice  and  pro- 
duced the  paper  he  wanted,  which  he  at 
once  filed  in  the  then  pending  cause.  He 
cannot  say  which  one  handed  it  to  him.  But 
there  can  be  no  question  as  to  which  of 
them  it  belonged,  and  which  of  them  had 
had  the  possession  of  it,  as  it  could  not  be 
produced  by  David  Coffman.  and  was  pro- 
duced when  Jonathan  Shafer  came,  who  lived 
seventy  miles  distant.  And  he  states  other  facts 
from  which  he  himself  infers  "that  Shafer 
must  have  produced  the  paper."  He  also  tes- 
tifies that  the  papers  in  the  cause  were  de- 
stroyed, and  thinks  this  paper  was  destroyed 
with  them.  Jonathan  Shafer  swears,  in  re- 
sponse to  Joseph  Coffman's  petition,  that 
he  handed  the  bond  for  $5,000  to  his  coun- 
sel to  be  filed  as  evidence  in  that  cause,  and 
supposes  it  was  destroyed  with  the  other 
papers  in  the  cause;  at  least  he  has  never 
seen  it  since.  And  we  have  seen  from  what^ 
is  disclosed  as  to  the  subject  and  objects  of* 
the  suit,  it  was  very  important  for  him  as 
well  as  for  David  Coffman,  that  that  paper 
should  have  been  filed  as  evidence  in  the 
suit.  Indeed  it  is  proved  by  James  Kenney. 
the  counsel,  that  is  was  involved  in  said 
suit.  No  presumption  can  arise  unfavorable 
to  this  hypothesis  from  his  not  taking  the 
counsel's  receipt  for  it,  as  it  was  not  placed 
in  his  hands  for  collection,  and  the  records 
of  the  court  would  naturally  have  been  re- 
garded as  a  very  safe  depository  for  it.  It 
was  not  retained  by  the  counsel,  but  he  tes- 
tifies was  at  once  filed  in  the  cause.  We 
think  the  non-production  of  said  bond  by 
Jonathan  Shafer  is  suflficiently  accounted 
for,  and  can  justify  no  presumption  unfavor- 
able to  his  claim.  And  the  testimony  of  Mr. 
Kennedy  repels  the  allegation  of  the  peti- 
tion, that  David  Coffman  had  paid  the  debt, 
or  reduced  it  to  $^60j  j^w^ich  he  included  in 
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his  *deed  of  trust  of  August  the  3d, 

1860,  and  lifted  the  bond  for  $5,000, 
and  filed  it  himself  in  the  pending  suit  as 
a  voucher  to  show  payments  he  had  made 
for  Joseph  Coffman.  And  it  supports  the 
answer  of  Jonathan  Shafer,  denying  such  al- 
legation. Indeed  it  tends  strongly,  in  con- 
nection with  other  facts  of  the  case,  to  re- 
fute the  whole  theory  of  the  defence,  that 
the  $5,000  bond  was  paid  or  adjusted  by 
David  Coffman,  and  the  lien  discharged.  These 
facts  we  will  now  proceed  to  consider. 

The  first  I  will  notice  is  the  letter  from 
David  Coffman  to  Jonathan  Shafer.  It  is 
dated  June  5th,  1858.  It  appears  from  this 
letter  that  he  had  advertised  the  sale  of  the 
negroes;  and  that  he  had  a  talk  with  his 
father  about  it,  and  said  to  him,  he  says, 
"that  I  saw  no  alternative  but  to  sell  land 
or  negroes,  and  to  say  which  he  preferred 
being  done,  and  no  other  reply  could  I  get 
out  of  him  but  pursue  my  own  course.  I 
left  him  at  that,  and  have  not  since  spoken  to 
him  on  the  subject.  I  believed  at  the  time 
that  he  would  have  done  all  in  his  power  to 
have  prevented  the  land  from  being  sold  to 
have  paid  you  your  money."  At  this  time  it 
is  certain,  therefore,  that  the  $5,000  bond 
had  not  been  paid,  or  the  lien  lifted  from  the 
land.  The  alternative  was  to  sell  land  or 
negroes  to  pay  debts,  most  probably,  main- 
ly for  the  payment  of  this  debt  to  Jonathan 
Shafer.  David  Coffman  evidently  preferred, 
and  time  has  shown  wisely,  to  have  sold  the 
negroes.  He  had  advertised  them,  and  it 
would  seem  that  an  injunction  had  been 
threatened,  for  he  says  to  Shafer  in  said  let- 
ter, "I  do  not  think  any  judge  can  give  an 
injunction,"  and  he  wishes  to  reconcile  his 
indulgent  creditor  to  that  course,  for  he 
tells  him  that  he  believed  if  he  had  elected 
to  sell  the  land  to  pay  his  debt,  his  father 
^ould  have  done  all  in  his  power  to  prevent 
the  sale  of  the  land  to  pay  it.  This  letter  is  a 

clear  and  unequivocal  acknowledgment 
186     that   the   debt   due   Jonathan   ♦Shafer, 

then  June  5th,  1858,  was  a  subsisting 
debt  binding  the  land.  And  this  was  the 
large  debt  due  Jonathan  Shafer,  about  which 
he,  David  Coffman.  had  frequent  conversa- 
tions with  James  Kenney,  after  the  injunc- 
tion suit  was  brought. 

On  the  10th  day  of  January,  1859,  David 
Coflfman  executed  his  bond  to  Jonathan 
Shafer  for  $762.17.  payable  one  day  after 
date.  This  bond,  they  say,  was  given  upon 
settlement  for  the  balance  due  upon  the 
$5,000  bond,  which  was  lifted.  The  bond  it- 
self does  not  purport  to  have  been  given  on 
settlement  for  the  balance  due  on  said  debt. 
And  it  is  not  very  credible  thnt  David  Coff- 
man would  have  executed  a  bond  as  this  is 
executed,  purporting  a  separate  debt,  and  al- 
lowed Shafer  to  retain  his  bond  for  $5,000  and 
his  lien  upon  the  land,  if  there  had  been  a  set- 
tlement of  the  $5,000  bond,  and  this  small  bond 
was  given  for  the  balance;  nor  is  it  probable 
that  Jonathan  Shafer  wovild  have  surrendered 
to  him  the  $5,000  bond  and  taken  the  smaller 
one  without  any  security  for  it.  There  was  no 
'Security  griven  for  the  smaller  bond  rntil 
tlie  3d  of  Ai'o-ust.  Ift60,  when   David    Coff- 


man received  further  accommodation  of 
$1,000  from  Jonathan  Shafer,  and  executed 
the  deed  of  trust  of  that  date,  conveying  a 
negro  woman  and  four  small  children  to  se- 
cure both  debts,  and  also  a  debt  of  $193.85, 
with  interest  from  August  27th,  1856,  due 
Jonathan  Shafer,  and  a  debt  due  to  Mrs. 
Yount  for  about  $300  and  interest.  This  pre- 
carious and  uncertain  property,  if  sold, 
would  hardly  have  satisfied  the  debts  it  was 
intended  to  secure  and  the  costs  of  execut- 
ing the  trust:  and  is  it  credible  that  Jonathan 
Shafer  would  have  surrendered  his  safe  and 
substantial  landed  security  for  such  a  frail 
and  insufficient  security  as  this?  This  bond  of 
$5,000,  subject  to  credits  of  course  for  pay- 
ments which  had  been  made  upon  it,  is  rec- 
ognized by  Joseph  Coffman,  by  claim- 

187  ing  credit  ♦as  late  as  1856  for  a  pay- 
ment of  $120  upon  it  as  of  that  date. 

It  was  recognized  by  David  Coffman,  by 
his  letter  of  June  5th,  1858.  And  again  he 
frequently  spoke  of  it  in  conversations  with 
James  Kenney,  pending  the  injunction  suit 
which  was  afterwards  brought  by  Joseph 
Coffman  to  prevent  the  sale  of  slaves  under 
the  deed  of  trust  of  7th  of  October,  1844, 
which  sale  was  intended  to  be  made,  at  least 
in  part,  for  the  payment  of  this  large  debt, 
as  is  evidently  implied  by  his  said  letter. 
And,  as  we  shall  farther  see,  no  presump- 
tion of  payment  can  arise  from  the  non-as- 
sertion of  the  debt  by  Jonathan  Shafer.  But 
if  the  debt  was  paid  or  reduced  to  $762.17,  for 
which  the  bond  afterwards  was  given,  which 
is  embraced  in  the  deed  of  trust  of  3d  of 
August,  1860,  it  musjt  have  been  paid  on  or  be- 
fore the  10th  of  January,  1859,  the  date  of  said 
bond,  and  subsequent  to  the  5th  of  June,  1858, 
when  its  existence  as  a  subsisting  debt  was 
recognized  by  David  Coffman's  letter,  and  also 
to  the  conversations,  pending  the  injunction 
suit  with  James  Kenney,  when  it  was  spoken 
of  as  a  large  debt  due  Jonathan  Shafer. 

What  were  David  Coffman's  rneans  to 
have  paid  so  large  a  debt  at  that  time?  He 
was  arrested  in  his  efforts  to  raise  money  by 
the  sale  of  negroes,  by  his  father's  injunction. 
He  told  his  father  in  1858,  that  there  was  no 
alternative  but  to  sell  land  or  negroes  to  raise 
money.  We  find  h^m  giving  his  note  of  $193 
to  Jonathan  Shafer  in  August,  1856,  which 
was  not  paid  on  the  3d  of  August,  1860>  the 
date  of  the  deed  of  trust,  and  borrowing 
money  from  him  in  1860,  which  is  not  dis- 
puted. And  his  brother,  Hiram  Coffman,  one 
of  the  adverse  parties,  testifies  that  he  was 
pressed  for  money  about  that  time  (1860). 
The  Jordan  debts  were  pressing  him,  and  he 
says   further:     "After    David   failed   in 

188  having   his    ♦father's    negroes    sold,    it 
was    necessary    that    he    should    raise 

money,"  and  that  failure  existed  from  the 
date  of  his  said  letter.  It  is  evident  upon 
the  face  of  this  record  that  he  had  not  the 
means  of  paying  this  debt,  or  of  reducing  it  to 
the  amount  of  the  bond  of  the  10th  of  Janu- 
ary, 1859;  and  in  fact,  his  recognition  of  its 
continued  obligation,  in  his  frequent  conversa- 
tions with  James  Kenney,  were  most  probably 
subsequent  to  that  date.  The  circumstances 
^nd  facts  of  this  case  very  xSt>rongly  support 
397  gitizedbyLjODgl 
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the  responsive  and  positive  denials  by  the 
answer  of  Jonathan  Shafer  to  all  the  alle- 
gations of  Joseph  Coffman's  petition,  to  the 
effect  that  the  $5,000  bond  had  been  paid,  or 
that  it  had  been  settled  and  adjusted  be- 
tween David  Coffman  in  his  lifetime,  and 
the  balance  reduced  to  $762.17,  for  which  a 
new  bond  was  given,  secured  by  a  deed  of 
trust  on  negroes  and  the  old  bond  and  the 
lien  upon  the  land  discharged.  The  only  testi- 
mony to  the  contrary  is  Che  loose  and  uncer- 
tain testimony  of  one  Levi  Shafer,  of  conver- 
sations he  had  held  with  Jonathan  Shafer,  and 
of  admissions  he  made  to  him,  which  do  not 
weigh  as  a  feather  against  the  answer,  sup- 
ported as  it  is  by  the  facts  and  circumstances 
of  the  case  referred  to,  and  which  are  utterly 
in  conflict  with  the  said  witness.  Some  testi- 
mony was  given  by  other  witnesses  of  dec- 
larations made  by  David  Coffman  in  his 
own  favor  and  adverse  to  the  plaintiff's 
claims,  which  were  excepted  to  by  the  plain- 
tiff's counsel.  They  were  clearly  inadmis- 
sible, and  ought  to  have  been  excluded 
from  the  record,  and  cannot  be  considered. 
From  the  best  view  we  can  take  of  this  case, 
we  think  the  defendants  have  wholly  failed 
to  show. any  further  payments  of  the  $5,000 
debt  due  to  Jonathan  Shafer  than  those 
which  he  has  admitted,  and  which  have 
Ijeen  credited  to  David  Coffman  by  Com- 
missioner Dangerfield  in  his  report. 
189  ♦The  only  remaining  question  we 
have  to  consider,  is,  Is  the  plaintiff's 
suit  in  time?  is  it  barred  by  the  statute  of 
limitations?  or  does  his  delay  in  suing  cre- 
ate such  a  presumption  against  the  justice 
of  his  demand  as  ought  to  defeat  it  in  a 
court  of  equity? 

Right  of  action  did  not  accrue  upon  the 
bond  in  question  until  the  19th  of  August, 
1849,  when  it  fell  due.  Suit  was  brought  in 
June,  1867,  less  than  eighteen  years  after 
right  of  action  accrued;  so  that,  if  it  had 
been  an  action  of  debt  on  the  bond,  it 
would  not  have  been  barred^  and  this  suit  in 
equity,  by  analogy  to  the  statute,  is  not 
barred. 

Has  his  delay  in  asserting  his  claim  by 
suit  been  such  as,  under  the  circumstances 
of  the  case,  ought  to  raise  the  presumption 
that  it  is  unjust?  It  is  true  that  he  extended 
very  great  indulgence  to  David  Coffman,  for 
whom  he  seems  to  have  had  the  most 
friendly  regard,  and  to  have  been  desirous  to 
aid  him,  as  far  as  he  could,  in  carrying  out 
his  contract  with  his  father.  But  in  1858, 
about  two  years  after  Joseph  Coffman  had  rec- 
ognized the  obligation  of  the  debt  upon  his 
son  by  making  a  payment  on  it  for  him,  Jona- 
than Shafer  required  it  to  be  paid.  This  is 
clearly  implied  by  David's  letter  to  him,  and 
it  is  evident  from  that  letter  that  David  pre- 
ferred to  raise  the  money  by  selling  the  negroes 
than  by  selling  the  land,  which  the  plaintiff 
acquiesced  in.  But  that  sale  was  prevented  by 
Joseph  Coffman's  injunction.  And  as  we  have 
seen  that,  in  the  suit  he  brought,  was  not 
only  invblved  the  sale  and  conveyance  of 
the  land  by  Joseph  to  David  Coffman,  upon 
,  which  plaintiff's  security  rested,  but  also  the 
deed  of  trust  itself,  as  we  have  seen,  is  shown 


by  the  testimony  of  James  Kenney,  who  wa^ 

counsel   in   the  case.    There  was  no  reason. 

therefore,  why  he  should  bring  suit  tc 

190  enforce  his  lien  ♦pending  that  suit,  ii 
which  the  whole  matter  would  be  set- 
tled and  determined,  and  if  in  favor  of  David 
Coffman,  a  sufficient  sum  would  be  raiscL 
to  pay  his  debt  by  the  sale  of  the  negroes 
and  it  would  be  unnecessary  to  sell  Davie 
Coffman  out  of  his  home.  It  seems  that  tk. 
suit  was  progressing  favorably  for  the  inter 
ests  of  David  Coffman  and  the  plaintiff,  when 
it  was  arrested  by  the  war,  and  finally  in  1864 
the  papers  of  the  suit  were  destroyed  by  tht 
enemy.  The  negroes  were  emancipated  as  thi 
result  of  the  war,  and  tb«i  only  alternative  Icf. 
the  plaintiff  to  make  hiB  debt  was  to  enforce 
his  security  on  the  land;  and  in  July,  1867 
soon  after  the  courts  were  re-established,  h 
instituted  this  suit  for  the  purpose.  This  brie 
statement  of  the  facts  satis factorly  account 
for  the  plaintiff's  delay  in  bringing  this  sail 
and  in  the  light  of  them,  we  think  no  prt 
sumption  can  arise  therefrom  unfavorable 
to  him,  or  to  the  justice  of  his  claim. 

We  do  not  think  that  the  court  erred  ir 
overruling  the  defendants'  motion  to  file 
cross-bill  after  the  cause  had  been  decide' 
although  the  decree  had  not  been  enterc-. 
and  we  think  it  could  not  have  benefitc. 
them  if  it  had  been  allowed,  as  they  had 
every  advantage  under  the  petition  for  rc- 
hearmg,  which  was  treated  as  a  bill  of  review, 
that  they  could  have  had  under  a  cross-bill 

We  are  also  of  the  opinion  that  the  court 
did  not  err  in  not  directing  an  issue  to  be 
tried  by  a  jury.  There  was  no  application 
to  the  court  by  either  party  for  an  issue, 
and  we  think  that  the  conclusion  to  which 
the  court  arrived,  could  hardly  have  been 
otherwise  if  there  had  been  the  verdict  of  a 
jury.  The  case  was  obscured  by  irrelev.nt 
matter  thrown  into  it,  and  by  complicaticns, 
which  could  be  better  cleared  away  and 
solved  by  the  chancellor  than  by  a  jury. 

191  If  we  had  any  doubts  as  to  ♦the  cor- 
rectness  of   our   conclusions,  the  fact 

that  two  commissioners  and  two  learned 
judges  have  rea'ched  the  same  conclusions, 
would  go  far  to  dispel  them. 

Upon  the  whole,  we  are  of  opinion  to 
affirm   the   decree. 

Decree    affirmed. 


192 


♦Womack  v.  Circlet 

September   Term,   1877,   Staunion. 

Absent,   Anderson,   J. 

I.  Pleadlnar — Trespaaa  on  tlie  C««e— Trr^ 
Pans  VI  et  ArmlH.t — In  an  action  of  trespass 
on  the  case,  counts  in  case  and  counts  in  trespass 


tFor  monofirraphlc  note  on  Inatractloii** 
see  note  at  end  of  case. 

tTrespaMs  on  the  Case — Treapasi.— lo 
Railroad  Co.  v.  Kcllam,  83  V'a,  851,  the  principal 
case  is  cited  to  sustain  the  view  that  the  act  Code 
1873,  ch.  145,  sec.  6,  abolishes  the  distinction,  be- 
tween the  action  of  trespass  on  the  case  and  trespas 
I'i   et    armis^ 
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vi  et  armis  may  be  joined  in  the  declaration. 
Code  1873,  ch.  145,  {  6. 
IL  Falsely  CltRrvlnv  One  with  a  Bflade- 
■teanor. — In  an  action  of  trespass  on  the  case, 
the  count,  without  any  special  avennenU,  charges 
that  the  defendant  falsely  and  maliciously  charged 
that  the  plaintiff  attempted  to  bribe  H  (a  negro 
woman),  to  burn  the  wheat  stacked  on  his  land — 
Held:  The  statute.  Code  of  1873,  ch.  188,  i  5, 
makes  the  malicious  burning  of  a  stack  of  wheat  a 
felory.  To  solicit  another  to  commit  a  felony, 
though  the  felony  be  not  afterwards  committed,  is 
a  misdemeanor  at  common  law,  indictable  and  pun- 
ishable, and  the  count  avers  a  good  cause  of  action. 

III.  Eviaenee— UVcaltb  of  Defendant. "—In 
an  action  for  slander,  malicious  prosecution  and 
false  imprisonment, .  the  plaintiff,  in  order  to  show 
the  wealth  and  influence  of  the  defendant,  offered 
in  evidence  certified  abstracts  from  the  books  con- 
taining the  returns  of  the  assessments  for  taxation 
of  the  land  and  personal  property  belonging  to  the 
defendant  in  the  year  1876,  the  year  of  the  trial 
of  the  cause.  There  being  no  objection  to  the 
form  of  the  abstracts,  or  that  they  did  not  truly 
state  what  they  purported,  the  evidence  was  ad- 
missible. 

IV.  Same — Action  of  Defendant  after  Mak- 
ing Charve. — In  such  an  action,  what  the  de- 
fandant  did  after  making  his  complaint  to  the 
justice  to  have  the  plaintiff  arrested,  is  not  evi- 
dence  on   his  behalf. 

V.  Service  of  "Warrant. — The  officer  having  re- 
turned the  warrant  executed,  and  the  plaintiff  hav- 
ing appeared  before  the  justice  in  obedience  to  it, 
that  is  a  sufficient  service  of  it,  though  he  did  not 

take   the   plaintiff   into  .his   custody,   but  only 

X93         read  it  to  her  and  requested  *her  to  appear. 

And    any    instruction    of    the    justice    to    the 

constable    as   to   not    taking    her    into   custody,    was 

wholly   immaterial. 

VI.  B-rldence — Rebuttal. — Plaintiff  introduces 
a  witness  who  is  examined,  but  the  court,  after 
hearing  the  evidence,  excludes  it,  without  objection 
by  the  plaintiff.  The  defendant  cannot  introduce 
evidence  to  rebut  the  evidence  so  excluded. 

VII.  Inatmctlona. — The  defendant  asks  the  court 
to  instruct  the  jury  that,  if  they  shall  be  satisfied 
from  the  evidence  that  A  informed  him  that  C,  the 
plaintiff,  had  attempted  to  bribe  H  to  burn  defend- 
ant's wheat  stacks,  and  that  believing  the  informa- 
tion to  be  true,  he  went  before  O,  a  justice  of  B, 
and  made  complaint  that  C  did  attempt  to  bribe  H 
to  burn  his  wheat,  and  that  said  O  caused  C  and 
witnesses  to  be  brought  before  him  and  examined 
into  the  truth  of  the  complaint,  and  decided  that 
C  was  guilty,  as  charged,  and  required  her  on  ac- 
count thereof  to  enter  into  a  bond  and  recognizance 
for  her  good  behavior,  this  was  a  sufficient  proof 
of  probable  cause  for  the  proceeding  of  the  de- 
fendant; and  the  plaintiff  cannot  recover  on  ac- 
count of  said  complaint,  or  on  account  of  the 
arrest  and  imprisonment  of  the  plaintiff  in  pur- 
suance thereof,  though  they  should  find  that  the 
complaint  was  subsequently  dismissed  by  the  county 
court,  the  plaintiff  acquitted  and  the  said  bond  and 
recognizance  quashed,  unless  they  shall  be  satisfied 
from    the    evidence    that    the    defendant    knew    the 


193,  194 

testimony  before  the  justice  to  be  false.     The  court 
refused   to  give   the    instructions — Held: 

1.  Jndvnient       of       Jnatlce  —  Pro1»able 
Cm,um^,*— Quaere :      Whether^  the     judgment      of 

the  justice,  though  reversed,  was  or  was  not  con- 
clusive evidence  of  probable  cause  for  the  com- 
plaint  of  the  defendant.  On  this  question  the 
court    was    divided. 

2.  Same — Same — Prima  Fade  Bvldence 
of. — The  judgment  of  the  justice,  though  re- 
versed, was  prima  facie  evidence  of  such  prob- 
able cause. 

8.    Inatmctlona. — The    court    should    have    so 
modified   the   instruction,   and   should   have   given 
it  so  modified. 
VIII.   Same. — The   court   is  not  bound,   on   the   mo- 
tion   of    one    of    the    parties,    to    instruct   the   jury 
generally  on   the  law  of  the   case. 

This  case  was  argued  at  Wytheville,  but 
was  decided  at  Staunton.  It  was  an  action 
of  trespass  on  the  case  in  the  circuit  court 
of  Botetourt,  brought  by  Margaret 
194  Circle  ♦against  Wilham  W.  Womack. 
The  declaration  contained  five  counts. 
The  first  count  charged  that  the  defendant 
spoke  and  published  of  and  concerning  the 
plaintiff  and  her  brother,  Charles  S.  Circle, 
these  false  and  malicious  and  defamatory 
words,  to- wit:  "Margaret  Circle  and  Charles 
Circle  attempted  to  bribe  Hannah  Scott  to 
burn  the  wheat  now  stacked  on  my  farm." 

The  second  and  third  counts  need  not  be 
stated.  The  fourth  and  the  fifth  counts  are 
as  follows: 

4.  For  that  also  the  defendant  afterwards, 
to-wit:  On  the  day  and  year  first  aforesaid, 
did  unlawfully  and  maliciously,  and  without 
any  reasonable  and  probable  cause,  make 
complaint  before  a  justice  of  said  county 
that  the  plaintiff  and  Charles  S.  Circle  (mean- 
ing  the   plaintiff's   said   brother)    did,   on   or 

about  the  —  day  of ,  1876,  attempt  to  bribe 

Hannah  Scott  (meaning  a  certain  negro  wo- 
man) to  burn  the  wheat  then  stacked  on  the 
defendant's  farm,  and  that  by  reason  thereof 
the  defendant  feared,  and  had  good  cause 
to  fear,  that  the  plaintiff  and  the  said  Charles 
Circle  and  the  said  Hannah  Scott  would  do 
the  defendant  some  grievous  bodily  harm, 
or  would  burn  the  defendant's  wheat,  then 
stacked  on  the  said  farm;  and  did  cause  the 
said  justice  to  issue  a  warrant  for  the  arrest 
of  the  plaintiff;  and  did  cause  the  plaintiff 
to  be  arrested,  and  taken  before  the  said 
justice  and  to  be  prosecuted  on  and  con- 
victed of  such  charge,  and  to  be  required  on 
the  pain  of  imprisonment,  to  execute  her 
bond,  with  security  in  the  penalty  of  $)00, 
conditioned  to  keep  the  peace  towards  all  of 
the  citizens  of  this  commonwealth,  and  espe- 
cially towards  the  defendant;  and,  in  order  to 
prevent  herself  from  such  imprisonment,  she 
(the  plaintiff)  did  execute  such  bond;  but 
the  plaintiff  avers  that  the  conviction  of  her- 
self of  such  charge  was  afterwards,  to-wit: 


*ETldenee  n«  to  IITealtls  of  the  Defend- 
ant.— In  Harman  ▼.  Cundif!,  82  Va.  246.  the  prin- 
cipal case  is  cited  to  support  an  instruction  defining 
the  purposes  for  which  the  jury  may  in  certain  ac- 
tions consider  the  wealth  of  the   defendant. 


.^Qd 


*Jndarment  of  Justice — ^Evidence  of 
Pro1>nble  Canae. — For  a  discussion  of  the  ques- 
tion of  the  effect  of  the  judgment  of  the  justice  in 
determining  whether  there  was  want  of  probable 
cause  for  the  prosecution,  see  Womack  v.  Circle,  32 

Gratt.    324,   and   note.      .,.     ^  ^   C^ 
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on    the    14th    day   of    August,    1876,   in    the 

county  court  of  the  said  county,  in  due 
196     form  of  law,  upon  her  appeal  ♦against 

the  same,  reversed,  and  that  the  said 
complainant  was  then  dismissed,  and  that 
the  said  bond  was  then  quashed;  and  that 
the  prosecution  has  long  since  ended  and 
been  determined. 

5.  And  for  that  also  the  defendant  after- 
wards, to-^vit:  On  the  day  and  year  first 
aforesaid,  did  with  force  and  arms  cause  an 
assault  to  be  made  upon  the  plaintiff,  and 
caused  the  plaintiff  to  be  seized,  and  with  vio- 
lence dragged  from  her  usual  abode  along  the 
public  road  into  the  presence  of  a  juctice  of 
the  said  county,  and  to  be  kept  and  detained 
in  prison  for  a  space  of  time,  to-wit :  one  day, 
and  to  Qxecute  a  bond  with  security  in  the 
penalty  of  $500,  in  order  to  prevent  herself 
from  being  sent  to  the  public  jail  of  the  said 
county,  and  in  order  to  save  herself  from 
being  longer  kept  or  detained  in  prison,  with- 
out any  reasonable  or  probable  cause  what- 
ever, contrary  to  the  laws  of  this  common- 
wealth, and  against  the  will  of  the  plaintiff; 
by  means  whereof  she  was  greatly  injured. 
And  the  plaintiff  says  by  means  of  the  prem- 
ises and  of  the  said  several  grievances  in  the 
foregoing  several  counts  respectively  set  forth 
and  enumerated  and  charged  as  having  been 
committed  by  the  defendant  upon  and 
against  the  plaintiff,  the  plaintiff  has  been 
damaged  to  the  amount  of  $10,000;  and 
therefore  she  brings  her  suit. 

The  defendant  demurred  to  the  declara- 
tion, and  to  each  count  thereof;  but  the 
court  overruled  the  demurrer  to  the  decla- 
ration, and  to  the  first,  fourth  and  fifth 
counts,  and  sustained  it  as  to  the  second  and 
third.  The  defendant  thereupon  pleaded  not 
guilty,  and  offered  a  special  plea,  which  was 
objected  to  by  the  plaintiff,  and  the  objec- 
tion was  sustained  by  the  court;  to  which 
ruling  of  the  court  the  defendant  expected. 
This  special  plea  is  sufficiently  stated  in  the 

opinion  of  Judge  Burks. 
196        *Upon  the.  trial   the  defendant  took 

several  exceptions  to  rulings  of  the 
court,  excluding  evidence  offered  by  him, 
and  also  to  the  refusal  of  the  court  to  give 
instructions  to  the  jury  asked  by  him.  These 
are  numbered  from  2  to  7  inclusive,  and 
are  sufficiently  stated  by  Judge  Burks  in 
his  opinion. 

There  was  a  verdict  and  judgment  in  fa- 
vor of  the  plaintiff  for  $2,000,  and  a  motion 
for  a  new  trial,  which  was  overruled,  and  an 
exception;  and  the  defendant  applied  to  a 
judge  of  this  court  for  a  supersedeas;  which 
was  awarded. 

E.  Pendleton,  for  the  appellant. 

G.  W.  Hansbrough,  for  the  appellee. 

Burks,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Botetourt 
county,  rendered  on  the  verdict  of  a  jury 
for  two  thousand  dollars  in  an  action  for 
damages. 

The  action  was  case,  and  the  only  issue 
was  on  a  plea  of  "not  guilty."  The  declara- 
tion contained  five  counts.  The  first  count 
Teas  for  alleged  slanderous  words,  the  sec- 
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ond  for  insulting  words  under  the  statute, 
the  third  for  libel,  the  fourth  for  malicious 
prosecution,  and  the  fifth  for  false  impris- 
onment. The  defendant  demurred  generally  to 
the  declaration  and  to  each  count  The  court 
overruled  the  demurrer  to  the  declaration  as 
a  whole,  and  to  the  first,  fourth  and  fifth 
counts,  and  sustained  it  as  to  the  second  and 
third  counts.  This  ruling  (except  as  to  the 
second  and  third  counts)  is  assigned  as  error. 
The  fifth  count  is  in  form  trespass  vi  et 
armis.  The   other  counts  are  in  case. 

197  At  common  law,  this  would  ♦have  been 
a  misjoinder  of  causes  of  action,  and 

a  defect  fatal  on  demurrer.  But  our  stat- 
ute provides,  that  "in  any  case  in  which  an 
action  of  trespass  will  lie,  there  may  be 
maintained  an  action  of  trespass  on  the 
case."  Code  of  1873,  ch.  145,  §  6.  This  sec- 
tion of  the  statute  has  been  construed  by 
this  court  as  intended  to  remove  the  diffi- 
culties at  common  law  growing  out  of  the 
nice  distinctions  between  the  cases  in  which 
trespass  was  the  proper  action  and  those  in 
which  the  remedy  was  case,  and  as  abolish- 
ing, in  effect,  the  distinction  between  these 
different  causes  of  action  in  a  declaration 
in  case.    Pearsons  v.  Harper,  16  Gratt.  64. 

In  this  suit,  the  writ  and  declaration  are 
in  case.  The  joinder,  therefore,  of  the  count 
in  trespass  with  the  counts  in  case,  was  ad- 
missible under  the  statute.  The  declaration 
as  a  whole  is  sufficient  in  law,  and  the 
demurrer   to    it    was    properly   overruled. 

The  first  count,  reciting  the  usual  forma! 
colloquium,  and  without  any  special  aver- 
ments, alleges  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  the  false,  malicious, 
and  defamatory  words  following,  to-wit: 
"Margaret  Circle  (the  plaintiff)  and  Charles 
Circle  (her  brother)  attempted  to  bribe  Han- 
nah Scott  (a  negro  woman)  to  burn  the  wheat 
now    stacked    on    my    (defendant's)    land.' 

Words  spoken,  as  distinguished  from  wordf 
written,  which  are  actionable  at  commor 
law,  have  been  classified  as  follows :  1.  Words 
falsely  spoken  of  a  person,  which  impute  to 
him  the  commission  of  some  criminal  of- 
fence involving  moral  turpitude,  for  which, 
if  the  charge  is  true,  he  may  be  indicted  and 
punished.  2.  Words  falsely  spoken  of  a 
person,  which  impute  that  he  is  infected 
with  some  contagious  disease,  which,  if  the 
charge  is  true,  would  exclude  him  from  s> 
ciety.  3.  Defamatory  words  falsely  spoken 
of  a  person,  which  impute  to  him  un- 

198  fitness  *to  perform  the  duties  of  an  of- 
fice   or   employment    of   profit,   or  the 

want  of  integrity  in  the  discharge  of  the  du- 
ties of  such  an  office  or  employment.  4.  De- 
famatory words  falsely  spoken  of  a  per- 
son, which  prejudice  such  person  in  his  or 
her  profession  or  trade.  5.  Defamatory 
words  falsely  spoken  of  a  person,  which, 
though  not  in  themselves  actionable,  oc- 
casion such  person  special  damage.  Pol- 
lard V.  Lyon,  91  U.  S.  R.  (l  Otto),  225. 
The  words,  as  laid  in  the  first  count,  do 
not  answer  the  description  of  defamatory 
words  in  either  the  second,  third,  fourth 
or  fifth  class  just  mentumed.^lt  jthcy  ait 
gitizedby  VjOOv  I 
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actionable  in  the  form  alleged,  it  must  be 
because  they  belong  to  the  first  class,  and 
per  se  impute  a  criminal  offence  of  moral 
turpitude,  indictable  and  punishable  under 
the  law. 

The  malicious  burning  of  "a  stack  of 
wheat,  or  other  grain,  or  of  fodder,  straw  or 
hay,"  is  a  felony  under  our  statute.  Code 
of  1873,  ch.  188,  §   5. 

To  solicit  another  to  commit  a  felony, 
although  the  felony  be  not  afterwards  com- 
mitted, is  a  misdemeanor  at  common  law, 
indictable  and  punishable.  The  King  v. 
Higgins,  2  East.  R.  5;  King  v.  Phillips,  6 
East.  R.  464;  Davis  Crim.  Law,  371.  Wheth- 
er such  solicitation  would  be  an  "attempt" 
within  the  meaning  of  the  statute.  Code 
of  1873,  ch.  195.  §  10,  need  not  be  decided 
in  this  case. 

Giving  to  the  words  laid  in  this  count 
their  ordinary  meaning,  as  is  proper  in  such 
cases  (Coleman  v.  Godwin,  3  Doug.  R. 
90;  Woolnoth  v.  Meadows,  5  East.  R.  463), 
I  do  not  doubt  that  they  are  actionable  per 
se  at  common  law.  The  words,  "attempted 
to  bribe,"  as  alleged,  imply  a  promise  or  of- 
fer of  reward,  importing,  at  the  least,  a  so- 
licitation; and  connected  with  the  other 
words  laid,  they  impute  a  criminal  of- 
199  fence,  indictable  and  punishable  ♦under 
the  laws  of  this  state.  The  moral  turp- 
itude of  such  an  offence,  none  will  question. 

The  demurrer  to  this  count  was  proper- 
ly overruled.  And  so,  I  think,  there  was 
no  error  committed  in  overruling  the  sev- 
eral separate  demurrers  to  the  fourth  and 
fifth  counts. 

The  fourth  count  sets  out  a  case  of  mali- 
cious prosecution.  To  be  sufficient  in  law, 
such  count  should  allege:  1st.  The  prose- 
cution in  its  particulars.  2d.  That  it  was 
set  on  foot,  instigated,  or  procured  by  the 
defendant.  3d.  That  it  had  terminated  fa- 
vorably to  the  plaintiff.  4th.  That  it  was 
without  probable  cause.  5th.  That  it  was 
malicious.  Scott  &  Boyd  v.  Shelor,  lately 
decided  by  this  court  at  Wytheville,  and  not 
yet  regularly  reported.  (Published  in  the 
Virginia  Law  Journal  September,  1877,  vol. 
I,  No.  9.  p.  539,  et  seq.)   28  Gratt.  891. 

The  objection  urged  on  the  demurreV  to 
this  count,  is,  that  although  want  of  prob- 
able cause  is  alleged  for  the  complaint  and 
proceedings  in  said  count  mentioned,  yet 
that  the  judgment  of  the  justice  of  the 
peace' therein  referred  to,  although  reversed 
and  annulled,  shows  of  itself  the  existence 
of  probable  cause,  and  that  the  count  there- 
fore shows  no  sufficient  cause  of  action.  The 
answer  to  this  objection  will  be  found  in 
w^hat  will  be  said  in  disposing  of  the  ex- 
ception taken  to  the  refusal  of  the  court  to 
grive  the  first  instruction  to  the  jury  asked 
tor  by  the  plaintiff  in  error. 

The  fifth  count  is  from  the  precedent  to 
be  found  in  4  Rob.  Prac.  580-581,  copied  by 
the  author  from  70  Eng.  C.  L.,  and  pro- 
nounced by  Wilde,  C.  J.,  as  in  the  ordinary 
form. 

After  pleading  the  eeneral  issue,  the  de- 
fendant tendered  a  special  plea  to  the  fifth 
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count  of  the  declaration,  which  was  rejected 
by  the  court  upon  the  ground  that  it  amounted 
to  the  general  issue.  I  think  it  was 
800  properly  ♦rejected.  The  count  is  for 
an  illegal  forcible  arrest  and  imprison- 
ment. The  plea  specially  denies  such  arrest 
and  imprisonment,  and  is  so  far,  it  would 
seem,  in  effect,  a  plea  of  "not  guilty;"  but  it 
further  proceeds  to  set  out  all  the  proceed- 
ings before  the  justice,  as  it  were  by  way  of 
confession  and  avoidance,  and  concludes  thus : 
"And  so  the  said  defendant  says,  that  the  said 
arrest  and  imprisonment  complained  of  in 
said  fifth  count  of  said  declaration  was  made 
in  the  course  of  a  judicial  proceeding  and 
upon  probable  cause,"  &c.  The  plea  is  in- 
congruous and  othewise   fatally   defective. 

In  the  course  of  the  trial,  the  dctendant 
filed  several  bills  of  exceptions  to  the  rul- 
ings of  the  court  on  the  admission  and  re- 
jection of  evidence,  but  I  do  not  perceive 
that  any  error  was  committed  in  the  rulings. 

The  special  constable  charged  with  the 
arrest  of  the  plaintiff  and  her  brother  under 
the  warrant  issued  by  the  justice  of  the 
peace,  being  examined  as  a  witness  by  the 
plaintiff,  testified  that  on  Sunday,  the  16th  of 
July,  the  day  on  which  the  warrant  was  issued 
and  placed  in  his  hands  for  service,  he  went 
to  the  house  of  the  plaintiff,  read  the  warrant 
to  her,  and  without  then  taking  her  into  cus- 
tody, requested  her  to  attend  before  the  justice 
on  the  next  day  (Monday).  On  cross-exam- 
ination, the  defendant's  counsel  propounded 
to  him  the  following  questions:  "Why  did 
you  not  arrest  them  on  Sunday  evening? 
Was  it  not  in  consequence  of  instructic  ns 
from  Captain  Douthat,  the  justice  of  the 
peace,  when  he  gave  you  the  warrant?"  The 
court  refused  to  allow  the  questions  to  be 
answered.  I  do  not  see  how  the  answers, 
either  one  way  or  the  other,  could  have  been 
relevant.  The  warrant  was  the  constable's 
only  authority  to  make  the  arrest.  The  fact 
of  the  arrest  was  one  of  the  facts  in  issue, 
but  whatever  instructions,  if  any,  the 
201  constable  received  from  ♦the  justice,  they 
could  not  show  or  tend  to  show, 
whether  or  not  the  arrest  was  actually  made. 

The  plaintiff  was  permitted,  against  the 
objection-  of  the  defendant  interposed,  to 
give  in  evidence  to  the  jury  certified  ab- 
stracts from  the  books  containing  the  re- 
turns of  the  assessment  for  taxation  of  the 
lands  and  personal  property  belonging  to 
the  defendant  in  the  year  1876.  The  objec- 
tion to  this  evidence  was  not  to  the  form  of 
the  abstracts,  or  that  they  did  not  truly  state 
what  they  purported.  The  purpose  of  intro- 
ducing it,  as  avowed  by  the  plaintiffs  coun- 
sel, when  it  was  offered,  was  to  show  the 
wealth  and  influence  of  the  defendant  in  the 
community.  I  think  it  was  competent  for 
that  purpose.  Damages  in  such  cases  as  this 
are  assessed,  not  according  to  the  ability  of 
the  defendant  to  pay,  but  according  to  the 
injury  by  the  plaintiff  sustained.  The  in- 
quiry for  the  jury  is  not  what  the  defendant 
can  pay,  but  what  the  plaintiff  ought  to  re- 
ceive. So  far,  then,  as  the  defendant's  rank 
and  influence  in  society,  and  therefore  the  ex- 
tent of  the  injury  are  increased  by  his  wealth. 
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evidence  of  the  fact  is  pertinent  to  the  is- 
sue. 2  Greenleaf  Ev.  §  269;  3  Phil.  Ev. 
(5th  Amer.  ed.)  side  p.  573,  note  6. 

The  court  very  properly  refused  to  permit 
the  witness,  Walkup,  to  answer  the  ques- 
tions propounded  to  him  by  the  defendant's 
counsel  in  the  form  in  which  they  were  put. 
Threats,  if  any  made  by  John  S.  Circle,  even 
if  communicated  to  the  defendant,  were  res 
inter  alios  actae.  The  court,  however,  staled 
that  if  the  counsel  would  confine  the  ques- 
tion to  the  plaintiff  and  her  brother  Charles, 
the  question,  thus  limited,  might  be  asked 
and  answered-  but  it  does  not  appear  that 
the  question  thus  modified  was  ever  asked. 

Evidence  of  the  fact  that  the  defendant 
kept  watch  over  his  wheat,  if  he  did  keep 
such  watch,  after  he  received  such  informa- 
tion from  Sallie  Ailstock,  that  the 
202  plaintiff  ♦and  her  brother  Charles  had 
attempted  tp  bribe  Hannah  Scott  to 
burn  the  wheat,  was  not  competent.  The 
proof  was,  that  as  soon  as  the  defendant  re- 
ceived the  information  from  Sallie  Ailstock, 
the  warrant  for  the  arrest  of  the  plaintiff 
and  her  brother  was  issued.  The  acts  of 
the  defendant  could  not  be  introduced  as 
evidence  in  his  own  behalf  any  more  than 
could  his  declarations,  especially  post  litem 
motam.  They  were  not  offered,  and  did  not 
come,  under  the  rule  res  gestae.  There  was 
no  error  therefore  in  the  refusal  of  the 
court  to  permit  the  witness,  James  Ryalls, 
to  answer  the  question  propounded  to  him 
by  the  defendant's  counsel. 

Nor  did  the  court  err  in  the  refusal  to. per- 
mit George  M.  Carper  to  answer  the  ques- 
tion put  to  him.  Carper  was  introduced  by 
the  defendant  to  rebut  the  testimony  of 
Charles  S.  Circle.  Circle's  testimony  was 
excluded  by  the  court  without  objection  on 
the  part  of  the  plaintiff,  who  had  introduced 
him,  and  therefore  Carper's  answer  would 
have  been  immaterial  and  irrelevant. 

The  defendant's  counsel  asked  for  three 
instructions  to  the  jury,  all  of  which  were 
refused   by   the   court,   and   he   excepted. 

The  first  instruction  was  in  these  words: 
"If  the  jury  shall  be  satisfied  from  the  evi- 
dence, that  Sallie  Ailstock  gave  information 
to  the  defendant,  William  W.  Womack,  that 
Margaret  Circle  and  Charles  Circle  had  at- 
tempted to  bribe  Hannah  Scott  to  burn  de- 
fendant's wheat  stacks,  and  that  defendant, 
believing  said  information  to  be  true,  went 
before  Henry  C.  Douthat,  a  justice  of  the 
peace  in  the  county  of  Botetourt,, and  made 
complaint  that  the  plaintiff  and  her  brother, 
Charles  S.  Circle,  did  attempt  to  bribe  said 
Hannah  Scott  to  burn  his  wheat;  and  if  the 
jury  shall  furthermore  be  satisfied  that  said 
Henry  C.  Douthat,  justice  of  the  peace, 
caused  said  plaintiff  and  witnesses  to 
203  be  brought  before  him  *and  examined 
into  the  truth  of  said  complaint,  and 
upon  such  examination  decided  that  said 
plaintiff,  Margaret  Circle,  was  guilty  as 
charged,  and  required  her  on  account  there- 
of to  enter  into  a  bond  or  recognizance  for 
her  good  behavior,  this  constitutes  sufficient 
proof  of  probable  cause  for  the  proceeding 
of  the  defendant,  and  the  jury  cannot  find  a 


verdict  for  the  plaintiff  on  account  of  said 
complaint  on  oath  before  Henry  C.  Dou- 
that, justice  of  the  peace,  or  on  account  of 
the  arrest  or  imprisonment  of  the  plaintiff 
in  pursuance  thereof,  even  though  they 
should  find  that  the  complaint  was  subse- 
quently dismissed  ^by  the  county  court,  the 
plaintiff  acquitted,  and  the  said  bond  or 
recognizance  quashed  by  said  court,  unless 
the  jury  shall  be  satisfied  by  the  evidence  that 
William  W.  Womack,  the  defendant,  knew 
the  testimony  before  the  justice  to  be  false.'' 
Of  the  several  definitions  of  probable  cause 
given  in  the  opinion  delivered  in  the  recent 
case  of  Scott  &  Boyd  v.  Shelor,  supra,  that 
which  was  approved  as  supported  by  the 
greatest  weight  of  authority,  is  in  these 
words:  "Probable  cause  is  the  existence  oi 
such  facts  and  circumstances  as  would  ex- 
cite the  belief  in 'a  reasonable  mind,  acting 
on  the  facts  within  the  knowledge  of  the 
prosecutor,  that  the  person  charged  was  guilty 
of  the  crime  for  which  he  was  prosecuted.'* 
The  question  of  probable  cause  is  a  mixed 
proposition  of  law  and  fact.  The  existence 
of  the  facts  and  circumstances  is  a  question 
of  fact  for  the  jury;  their  suffic-ency,  a  ques- 
tion of  law  for  the  court.  It  was  so  held  by 
Lord  Mansfield  and  Lord  Loughborough  in 
the  celebrated  case  of  Johnstone  v.  Sutton, 
1  Term  R.  510,  a  decision  in  the  exchequer 
chamber,  affirmed  in  the  house  of  lords;  and 
since  that  case,  the  decisions  of  the  courts 
have  been  generally  to  the  same  effect 
204  Indeed,  it  is  ""said  it  is  now  universally 
agreed  that  such  is  the  settled  rule. 
The  case  of  Crabtree  v.  Horton,  4  Munf. 
59,  is  not  at  all  in  conflict  with  the  rule. 
There  the  court  below  had  decided  that  the 
exidence  proved  probable  case.  This  court 
held  the  decision  to  be  erroneous,  because 
the  facts  were  not  left  to  be  deduced  by 
the  jury. 

The  purport  of  the  instruction  under  con- 
sideration is  not  very  clear,  but  as  I  un- 
derstand it,  it  informs  the  jury  that  if  they 
believe  the  facts  therein  hypothetically 
stated,  then  that  the  decision  of  the  justice 
was  conclusive  evidence  of  probable  cause 
for  the  defendant's  complaint  and  the  pro- 
ceeding thereon.  I  say  conclusive,  because 
they  are  directed  not  to  find  a  verdict  for 
the  plaintiff,  although  they  should  find  that 
the  complainant  was  subsequently  dismis«;ed 
by  the  county  court,  the  plaintiff  acquitted, 
&c.  I 

The  instruction  does  not  declare  that  the 
information  therein  referred  to,  if  received 
and  believed,  alone  constituted  probable 
cause  for  the  complaint,  but  it  seems  to 
have  been  intended  to  give  to  the  decision 
of  the  justice  a  conclusive  effect  as  evider.ce 
of  the  existence  of  probable  cause. 

So  understanding  the  instruction,  I  think 
it  was  properly  refused. 

The  complaint  in  this  case  and  the  pro- 
ceedings thereon  were  evidently  made  and 
had  under  chapter  196  of  the  Code  of  1873, 
sections  2,  3,  4,  5,  6.  The  justice  held  that 
there  was  good  cause  for  the  complaint, 
and  gave  judgment  that  the  plaintiff  should 
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enter  into  recognizance  to  keep  the  peace  and 
be  of  good  behavior,  and  upon  failure  to  give 
the  recognizance,  should  be  committed  to  jail. 
The  recognizance  was  given  and  an  appeal 
taken  to  the  county  court.  On  the  ap- 
805  peal,  the  judgment  of  ♦the  justice  was 
reversed  and  annulled,  the  recogni- 
zance quashed,  and  the  complaint  dismissed. 

It  may  be  conceded,  that  a  final  judgment 
of  conviction  by  a  judicial  tribunal  having 
jurisdiction,  in  full  force,  would  be  conclu- 
sive evidence  of  the  existence  of  probable 
cause  for  the  prosecution  in  which  such 
judgment  was  rendered,  and  that  a  judg- 
ment of  a  justice  of  the  peace,  such  as  was 
rendered  in  this  case,  based  presumptively 
upon  the  conclusion .  required  by  the  law, 
that  "there  was  good  cause  for  the  com- 
plaint upon  which  it  was  rendered,  would,  if 
left  in  full  force,  be  entitled  to  the  same 
weight  as  evidence;  but  it  by  no  means  fol- 
lows that  such  an  effect  should  be  attributed 
to  a  judgment  which,  in  due  course  of  law,  has 
been  appealed  from,  reviewed,  wholly  re- 
versed and  anulled  by  an  appellate  court.  In 
such  case,  the  first  judgment  has  been  authori- 
tatively pronounced  to  be  erroneous.  It  is  a 
nullity;  and  while  it  may  still  be  regarded  as 
furnishing  some  evidence,  perhaps  prima  facie, 
of  probable  cause  for  the  proceeding  in 
which  it  was  rendered,  from  the  nature  of 
the  case  and  upon  principle,  as  it  seems  to 
me,  it  can  have  no  conclusive  operation  as 
evidence  of  such  probable  cause.  The  au- 
thorities are  conflicting,  and  as  we  have  no 
decision  of  this  court  upon  the  question,  I 
feel  free  to  form  my  own  judgment  in  the 
matter. 

In  an  English  work  of  merit  it  is  said: 
"A  conviction  of  the  plaintiff  by  a  magis- 
trate, so  long  as  it  has  not  been  reversed  on 
appeal,  affords  a  conclusive  answer  to  the 
charge  that  the  complaint  or  information 
was  founded  in  malice,  and  was  preferred 
without  reasonable  or  probable  cause."  2 
Add.  on  Torts  (4th  Eng.  ed.)  750.  It  would 
seem  to  be  plainly  implied,  that  if  "reversed 
on  appeal,"  the  judgment  would  net  be  a 
conclusive  answer.    See  further  same  book, 

pp.  754,  755. 
206  *In  Massachusetts  it  has  been  held 
that  a  judgment  of  conviction  by  a 
justice  of  the  peace,  is  conclusive  evidence, 
although,  on  appeal,  the  judgment  has  been 
reversed,  (Whitney  v.  Peckham,  15  Mass. 
R.  243),  while  in  Connecticut  it  seems  to 
have  been  held  that  such  judgment  is  not 
conclusive,  although,  if  the  trial  was  fair 
and  full,  entitled  to  great  consideration. 
Goodrich  v.  Warner,  21  Conn.  R.  432,  cited 
in  1  Hill'ard  on  Torts,  480. 

These  were  cases,  it  will  be  observed,  in 
which  the  magistrate  had  jurisdiction  to  try 
and  convict  for  petty  offences.  In  the  case 
under  consideration,  the  justice  had  no  such 
jurisdiction,  and  he  exercised  none  such. 

There  was  no  trial  and  no  conviction  in  a 
strict  sense.  His  judgment  was  only  the  ex- 
ercise of  a  protective  and  preventive  justice. 
The  complaint,  however,  on  which  the  judg- 
ment was  based,  if  malicious  and  without 
probable  cause,  furnished  good  cause  of  ac- 
tion.   From  what  has   been   said  in  passing 


upon  the  demurrer  to  the  first  count  in  the 
declaration,  it  will  be  seen  that  the  complaint 
of  the  defendant  preferred  to  the  justice^ 
charged  the  plaintiff  with  a  substantive  of- 
fence, a  solicitation  to  commit  a  felony.  For 
this  offence,  the  plaintiff  might  have  been  in- 
dicted and  tried,  and  instead  of  merely  requir- 
ing the  plaintiff  to  give  recognizance  for  her 
good  behavior,  with  a  view  of  preventing  the 
commission  of  the  alleged  threatened  felony, 
the  justice,  if  he  thought  there  was  suffi- 
cient cause  for  charging  her  with  the  of- 
fence of  soliciting  another  to  commit  a 
felony,  might  have  recognized  her,  and  in 
default  of  recognizance,  have  committed 
her  to  answer  for  that  offence  at  the  next 
term  of  the  county  court  of  Botetourt.  Code 
of  1873,  ch.  199,  §  15.  If  the  justice  had  pur- 
sued  this    course,   as    he    might    have 

207  done,  upon  the  trial  for  *the  offence 
she  had  been  acquitted,  certainly  the 

judicial  action  of  the  justice  would  have 
been  only  prima  facie  evidence  of  probable 
cause  for  the  complaint,  Maddox  v.  Jack- 
son, 4  Munf.  462.  No  greater  weight,  it 
seems  to  me,  should  be  given  to  the  judg- 
ment which  was  rendered  and  afterwards 
reversed.  The  justice  held  that  there  was 
good  cause  for  the  complaint,  the  county 
court,  on  appeal,  decided  that  there  was  not 
good  cause  for  the  complaint,  reversed  the 
judgment  and  dismissed  the  complaint.  To 
give  to  such  reversed  .judgment  the  con- 
clusive effect  claimed  for  it,  would  be  ex- 
tending the  doctrine  of  legal  presumptions 
much  farther  than  I  am  willing  to  go. 

The  instruction  as  asked  for  was,  I  think, 
erroneous,  and  was  properly  refused.  But 
the  court  should  not  have  contented  itself 
with  a  mere  refusal  to  give  the  instruction. 
It  is  susceptible  of  several  constructions, 
and  the  refusal  to  give  it  tended  to  mislead 
the  jury.  The  court  should  have  so  modified 
it.  as  to  inform  the  jury  that  the  judgment 
of  the  justice,  under  the  circumstances 
stated  in  the  instruction,  although  reversed 
by  the  county  court,  was  prima  facie  evi- 
dence of  probable  cause,  and  consequently 
that  the  presumption  arising  from  it  might 
be  repelled  by  other  evidence;  and  thus 
modified,  the  mstruction  should  have  been 
given.  Peshine  v.  Shepperson,  17  Gratt.  472; 
Ward  V.  Churn,  18  Gratt.  801. 

The  discussion  of  the  second  instruction 
is  unnecessariy  after  what  has  been  said  of 
the  first.   It  was  properly  refused. 

The  fault  in  the  third  instruction  lies  in 
making  confinement  in  jail  or  other  place, 
or  actual  seizure  of  the  person,  necessary 
to  a  verdict  for  the  plaintiff  under  the  fifth 
count  in  the  declaration. 

Actual  contract  is  not  necessary  to  con- 
stitute arrest  or  imprisonment.    False  im- 

208  prisonment  is   the  unlawful   ^restraint 
of  a  person  contrary  to  his  will,  either 

with  or  without  process  of  law.  1  Milliard 
on  Torts,  208. 

There  was  evidence  in  the  case  tending  to 
show  that  on  the  day  after  the  warrant  was 
issued,  if  not  before,  the  plaintiff  was  in  the 
power  and  custody  of  the  constable  under 
the  warrant  in  his  hands.  The  warrant  com- 
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manded  the  arrest,  and  the  constable  en- 
dorsed, as  his  return  upon  it,  "executed." 
No  error  was  committed  in  refusing  this 
instruction. 

After  the  court  had  refused  to  give  the 
several  specific  instructions,  which  have 
been  considered,  the  counsel  of  the  defend- 
ant then  asked  the  court  to  "instruct  the 
jury  generally  upon  the  law  of  the  case," 
which  the  court  refused  to  do,  remarking 
that  "it  would  leave  the  case  to  the  jury  upon 
the  discussion  of  the  law  by  the  counsel;**  to 
which  refusal  of  the  court  so  to  instruct  the 
jury  the  defendant  by  his  counsel  excepted. 

It  has  not  been  the  practice  in  Virginia,  as 
in  England,  for  the  courts  to  charge  the  jury 
upon  the  law  of  the  case,  and  it  is  not  error  to 
refuse  to  give  such  charge,  or  to  refuse  to  in- 
struct generally  upon  the  law  of  the  case.  If 
either  party  desire  any  specific  instruction  to 
be  given,  he  has  the  right  to  ask  it,  and  the 
court  is  bound  to  give  it,  provided  it  expounds 
the  law  correctly  upon  any  evidence  before  the 
jury.  A  party  cannot,  by  asking  for  an  errone- 
ous instruction,  or,  as  I  apprehend,  by  asking 
for  a  general  instruction,  devolve  upon  the 
court  the  duty  of  charging  the  jury  on  the 
law  of  the  case.  See  Rosenbaums  v.  Weed- 
en,  Johnson  &  Co.,  18  Grat.  785,  799.  As  be- 
fore stated,  if  the  refusal  of  an  erroneous 
instruction  asked  for  tends  to  mislead  the 
jury,  a  proper  instruction  should  be  given  in 
its  stead,  and  it  would  be  error  not  to  give  it. 
The  remark  of  the  judge  that  "he  would 
leave  the  case  to  the  jury  upon  the  dis- 
cussion of  the  law  by  the  counsel," 
209  *does  not  appear  to  have  been  ad- 
dressed to  the  jury,  and  although  it  is 
embodied  in  the  bill  of  exceptions,  it  is  not 
therein  made  a  ground  of  objection.  The 
exception  is  only  to  the  refusal  of  the  court 
to  instruct.  The  remark,  no  doubt,  was  ad- 
dressed to  counsel,  and  was  so  understood. 
I  am  of  opinion,  that  for  the  error  of  the 
court  in  not  giving  the  first  instruction 
asked  for  by  the  defendant,  modified  as 
hereinbefore  indicated,  the  judgment  of  the 
circuit  court  should  be  reversed,  the  verdict 
of  the  jury  set  aside,  and  the  cause  re- 
manded  for  a  new  trial. 

As  there  must  be  a  new  trial,  it  is  unnec- 
essary, and  would  be  improper  for  me  to 
express  any  opinion  upon  the  questions 
raised  by  the  defendant's  eighth  bill  of  ex- 
ceptions taken  to  the  refusal  of  the  court 
to  set  aside  the  verdict  of  the  jury,  on  the 
ifround  that  it  was  contrary  to  the  law  and 
^he  evidence,  and  that  the  damages  allowed 
by  the  jury  were  excessive. 

The  judges  were  divided  upon  the  ques- 
tion as  to  the  weight  which  should  be  given 
to  the  judgment  oif  the  justice  of  the  peace. 
Moncure,  P.,  and  Christian,  J.,  were  of  opin- 
ion that  the  judgment,  although  reversed 
upon  appeal,  was  conclusive  evidence  of 
Drobable  cause  for  the  complainant,  and 
that  the  defendant's  first  instruction  should 
have  been  given  as  asked  for.  Staples,  J., 
concurred  with  Burks,  J.,  that  the  reversed 
judgment  was  only  prima  facie  evidence  of 
probable  cause,  and  that  the  instruction  was 
properly  refused;  but  that  the  court  erred 
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in  not  giving  a  proper  instruction  in  place 
of  the  one  refused. 

In  all  other  respects  the  opinion  of  Burks, 
J.,   was"  concurred   in   by   all   of   the  other 

judges. 
210        ♦The  judgment  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  maturely 
considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the 
said  circuit  court  erred  in  its  ruling  uprn 
the  first  instruction  prayed  by  the  defend- 
ant to  be  given  the  jury  on  the  trial  of  the 
issue  in  this  cause,  which  instruction  is  set 
out  in  the  defendant's  second  bill  of  excep- 
tions and  noted  therein  as  "No.  1;"  two  of 
the  judges  of  this  court  being  of  opinion 
that  the  said  instruction  as  asked  for  *as 
not  erroneous,  and  should  have  been  given 
to  the  jury  as  asked  for,  and  the  other  two 
judges  being  of  opinion  that  said  instruc- 
tions as  asked  for  was  erroneous,  and  was 
properly  refused;  but  that  said  circuit  court 
erred  in  not  modifying  said  instruction  so 
as  to  inform  the  jury  that  the  judgment  of 
the  justice  of  the  peace  referred  to  in  said 
instruction,  under  the  circumstances  therein 
stated,  although  reversed  by  the  county 
court  of  Botetourt  county,  was  prima  facie 
evidence,  and  only  prima  facie  evidence  of 
probable  cause  for  the  complaint  therein 
mentioned  and  the  proceedings  thereon,  and 
that  the  presumption  of  probable  cause 
raised  by  said  judgment  might  be  repelled 
by  other  evidence;  and  that  said  circuit 
court  further  erred  in  not  giving  said  in- 
struction, so  modified,  to  the  jury. 

And  the  court  is  further  of  opinion,  thai 
there  is  no  other  error  in  said  judgment,  or 
in  the  rulings  of  said  circuit  court,  com- 
plained of  in  this  cause. 

It  is  therefore  considered  that  the  said 
judgment  be  reversed  and  annulled,  the  ver- 
dict of  the  jury  set  aside,  and  a  new  trial  be 
had  by  a  jury  in  the  said  circuit  court  of  the 
issue  joined  by  the  parties  in  this 
211  cause,  and  that  *the  plaintiff  in  error 
recovered  against  the  defendant  in 
error  his  cost  by  him  expended  in  the  pros- 
ecution of  his  writ  of  error  aforesaid  here. 

And  this  cause  is  remanded  to  the  said 
circuit  court  for  further  proceedings  to  be 
had  therein  in  conformity  with  the  opinion 
and  principles  herein  expressed  and  declared; 
which  is  ordered  to  be  forthwith  certified  to 
the  said  circuit  court  of  Botetourt  county. 

Judgment  reversed. 


INSTRUCTIONS. 

I.  Jn  General. 
II.  Province   of   Court  and   Jury. 

a.  Questions  of  Law  for  the   Court. 
1.  Criminal    Cases. 

b.  Questions  of  Fact  for  the  Jury. 

c.  Invasion    of  the   Province  of  the  Jury. 

1.  By  Instructing  as  to  Sufficiency  or  Weifht  of 
Evidence.  ^^ 

2.  By  In5tructin||tg%dteyVE^®''®gl  Witn«sc» 
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3.  Remarks  of  Court  on  the  Weight, .  etc.,  of  Evi 

dencc. 

4.  West   Virginia   Rule. 

5.  Instances  That  Do  Not  Amount  to  an  Invasion. 

d.  Construction    of    Written    Instruments. 

e.  Assumption  of  Facts  in  Issue. 

ill.   Elements    and    Style. 

a.  Object    and    Office. 

b.  Must   Be   Limited  to   the   Pleadings. 

c.  Must   Be    Limited   to   the    Evidence. 
1.   West    Virginia    Cases. 

d.  Singling    out   Portions    of    the    Evidence. 

e.  Must  Not  Be  Ambiguous. 
£.   Must    Be    Consistent. 

g.  Must  Not  Be   Contradictory. 

h.  Must   Not   Be   Indefinite. 

i.  Must   Not   Be   Obscure. 

j.  Must   Not  Deal  in  Abstract  Questions. 

Ic  Should   be    Taken    as   a   Whole. 

IV.   Requesting  Instructions. 

a.  In  General;  Duty  of  Court  to  Give. 

b.  Weakness  of  Evidence  No   Ground   for  Refusal. 
1.  Contra, 

c  Absence    of   Request. 

1.  No   Error   to   Instruct   on   Its   Own   Motion. 

2.  Not    Obliged    to,    unless    Requested. 

d.  Refusal   to   Instruct   Generally. 

e.  Requesting    Erroneous    Instructions;    Effect. 

1.  Must  Modify  if  Refusal  Would  Mislead  Jury. 

2.  Instances    Where    Court   Properly    Refused   to 

ikiodify. 

3.  Equivocal  Instructions — Court   Should   Modify. 

f.  When  and  Where  to   Be  Given — Instances. 

g.  Instructions    Correct    in    Themselves    Should    Be 

Given  as  Asked, 
h.   Substituting  Instructions  A.^ked  for. 
i.  Requesting  Instructions   on  Points  Already  Cov^ 
ered. 

V.  Effect    of    Erroneous    Instructions. 

a.  Policy   of   Virginia    Court. 

b.  Rule    Stated    and    Cases    Cited. 

c.  Will   Effect   Reversal. 

d.  West   Virginia   Rule. 

e.  Misstating    Punishment 

f.  Rule   Stated. 

VI.  Practice. 

a.  Counsel    Arguing    Instructions    Wrongly. 

b.  Arguing   against   Instructions. 
c   As  to  Special  Verdict 

d.  Admitting    Existence    of    Evidence. 

e.  As  to  Marked   Lines. 

f.  Correct    Instructions    Never    Work    Surprise. 

g.  Reading   Section    of   Code, 
h.   Should    Specify   Points. 

i.  Refusal   Not   Justified — Instance. 

j.  Court  Not   Bound   to   Reduce   Oral    Instructions 

to    Writing;     Jury    Having    Retired. 
Ic  How   and  When,    Dissatisfied   Party   Should   Ex- 
cept 

1.  Remedy    of    Court    When    Jury    Disregards    In- 
struction. 

VII.  On   Appeal. 

a.  Must    Appear   on    the   Record. 

b.  Objection    Cannot    Be   First    Made   in   Appellate 

Court. 

c.  Instruction    Not     Appearing     in     Record,     Pre- 

sumed to  Be  Correct. 

d.  Bill  of  Exceptions  Must  Set  Out  Sufficient  Mat- 

ter. 


e.  Will  Presume  Jury  Followed. 

f.  Will  Not  Consider  Erroneous  Instructions  Given 

at    Appellant's    Instance. 

g.  Instances. 

VIII.  At   Second   Trial. 

I.   IN    GBNBRAIi. 

All  instructions  are  the  instrur  ions  of  the  court, 
regardless  at  whose  instance  tney  are  given.  Gray's 
Case,   92   Va.   772. 

It  is  well  settled  that  a  party  has  a  right  to  a  full 
and  correct  statement  by  the  court  of  the  law  appli- 
cable to  the  evidence  in  his  case,  and  that  any  mis- 
direction by  the  court,  in  point  of  law,  on  matters 
material  to  the  issue,  is  ground  for  a  new  trial. 
Honesty's  Case,  81  Va.  295,  citing  Rea  v.  Trotter,  26 
oratt   S8S. 

II.  province:  of  court  and  jury. 

R.   i^aeatlona     of    Law    for    tlie    Court. — 

Questions  of  law  are  for  the  court  alone,  and  an  in- 
struction which  makes  the  jury  judges  of  a  question 
of  law  is  erroneous.  Keen's  Ex'or  v.  Monroe,  75 
Va.    424. 

1.  Criminal  Caaea. — Juries  are  not  judges  of  the 
law  in  criminal  cases,  and  the  court  will  properly  re- 
fuse an  instruction  to  that  effect  Brown  v.  Com- 
monwealth, 86  Va.  466,  disapproving  dicta  in  the 
early  case  of  Doss  v.  Commonwealth,  1  Gratt  557. 
In  Brown  v.  Commonwealth,  86  Va.  466,  I,Ewis,  P., 
delivered  the  opinion  of  the  court  on  this  question  as 
follows:  "The  prisoner  also  moved  the  court  to  in- 
struct the  jury  that  they  were  the  judges  of  the  law 
as  well  as  the  facts,  but  the  court  refused  to  give 
the  instruction,  and  the  prisoner  excepted. 

"We  think  the  instruction  was  rightly  refused. 
Although  authorities  may  be  found  in  support  of  the 
doctrine  contended  for  by  the  prisoner  (for  at  one 
time  it  was  a  popular  one),  it  is  not  founded  in  prin- 
ciple. There  is  no  doubt  that  in  criminal  cases  the 
jury  have  the  power  to  find  a  verdict  of  acquittal  in 
direct  opposition  to  the  opinion  of  the  court  upon  the 
law,  and  their  verdict  will  be  forever  binding.  But 
this  is  not  because  they  have  the  right  to  judge  of 
the  law  in  opposition  to  the  opinion  of  the  court,  but 
because  the  law  in  its  humanity  does  not  permit  a 
person  charged  with  crime  to  be  twice  tried  for  the 
same  offense,  or  rather  does  not  permit  a  verdict  of 
acquittal  in  a  criminal  case  to  be  set  a5ide.  Hence, 
if  the  power  to  find  a  verdict  of  acquittal  in  a  crim- 
inal case  is  improperly  exercised,  the  error  is,  in 
general,   irremediable. 

"In  other  words,  the  jury  have  the  physical  power 
to  disregard  the  law  as  laid  down  by  the  court,  but 
not  the  moral  right  to  do  so.  It  is,  indeed,  a  maxim 
of  the  law,  almost  coeval  with  the  institution  of 
juries,  that  it  is  the  office  of  the  judge  to  respond  as 
to  the  law,  and  the  jury  as  to  the  facts,  and  few  rules 
are   more   essential   in    the    administration   of  justice. 

"Lord  Mansfikld  in  a  case  before  him  declared 
that  the  doctrine  that  the  jury  were  the  judges  of 
the  law,  was  contrary  not  only  to  the  fundament^ 
principles  constituting  trials  by  jury,  but  tc  reason 
and  fitness,  and  that  he  was  glad  he  was  not  bound 
to  subscribe  to  such  an  absurdity.  And  to  the  same 
effect  is  the  great  preponderance  of  judicial  author- 
ity in   this   country  at  the  present  day." 

If  the  prisoner's  counsel,  in  a  criminal  case,  asks 
the  opinion  of  the  court  and  an  instruction  to  the 
jury  on  a  point  of  law,  and  the  court  rules  the  point 
against  the  prisoner,  his  counsel  shall  not  be  allowed 
to   controvert   the   «or«ctn^^ofaj^joj«-|^pi„io„ 
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on   such   point,   before   the   jury. 
Commonwealth,    1    l^eigh    588. 

b.  Q,iie«tloiia  of  Fact  for  the  Jury. — Ju- 
ries are  judges  of  the  facts  of  a  case,  and  an  instruc- 
tion which  in  any  way  invades  the  province  of  the 
jury  in  this  respect,  is  erroneous,  and  ground  for 
reversal.  Ross  v.  Gill,  I  Wash.  88;  Wroe  v.  Wash- 
ington, 1  Wash.  35/;  Martin  v.  Stover,  2  Call  514; 
Crabtrec  v.  Horton,  4  Munf.  59;  Gwatkin's  Case,  9 
I/cigh  678;  Dickinson  v.  Dickinson,  25  Gratt.  321; 
Cornett  v.  Rhudy,  80  Va.  710;  McDowell  v.  Craw- 
ford,  11  Gratt.  402;  Baring  v.  Rceder,  1  Hen.  &  M. 
174;  Moore  v.  Chapman,  3  Hen.  &  M.  266;  Whit- 
acre  v.  M'llhaney,  4  Munf.  310;  McRae  v.  Scott, 
4  Rand.  463;  Davis  v.  Miller,  14  Gratt.  1;  Hopkins  v. 
Richardson.  9  Gratt.  485;  Tyler  v.  C.  &  O.  R.  R.  Co., 
88  Va.  389;    McKinlcy  v.  Berry  et  als..  2  Gratt.  333. 

It  is  error  in  the  court  to  instruct  the  jury,  "that 
the  defendant  was  a  fair  purchaser  for  a  valuable 
consideration,"  that  being  a  question  which  ought  to 
have  been  left  to  the  jury  upon  the  evidence.  Fow- 
ler V.   Lee,   4   Munf.   373. 

c.  Invasion  of  Province  of  Jury. — Says  the 
court  in  Richmond  &  Danville  R.  R.  Co.  v.  Nocll 
et  als.,  86  Va.  19,  "It  is  a  fundamental  maxim  that 
the  court  responds  to  questions  of  law,  and  the  jury 
to  questions  of  fact.  The  court  must  decide  on  the 
admissibility  of  evidence,  that  being  a  question  of 
law;  but  not  as  to  its  weight  after  it  is  admitted, 
that  being  a  question  of  fact;  and  the  decided  cases, 
says  Mr.  Conway  Robinson,  evince  a  zealous  care  to 
watch  over  and  protect  the  legitimate  powers  of  a 
jury.  They  show  that  the  court  must  be  very  careful 
not  to  overstep  the  line  which  separates  law  from 
fact.  They  establish  the  doctrine  that  when  the  evi- 
dence is  parol  any  opinion  as  to  the  weight,  effect,  or 
sufficiency  of  the  evidence  submitted  to  the  jury, 
any  assumption  of  a  fact  as  proved,  will  be  an  in- 
v^asion  of  the  province  of  the  jury." 

1.  By  InstmctlnfT  a«  to  the  Salllclency 
or  UTelflTlit  of  Bvldence. — "For  making  observa- 
tions or  instructions  to  the  jury  as  to  the  weight  to 
be  given  by  them  to  any  part  of  the  testimony  or  the 
whole  evidence  the  cause  may  be  reversed  and  a  new 
trial  granted."  Tyler  v.  C.  &  O.  R.  R.  Co.,  88  Va. 
389,  citing  Davis  v.  Miller,  18  Gratt.  1;  Hopkins  v. 
Richardson,  9  Gratt.  486.  In  Tyler  v.  C.  &  O.  R.  R. 
Co.,  supra,  it  was  held  that  it  was  an  invasion  of  the 
province  of  the  jury  and  therefore  error,  for  the 
lower  court  to  give  the  following  instruction.  "The 
court,  being  of  opinion  that  it  could  be  fairly  inferred 
from  the  testimony  that  plaintiff  was  either  a  pas- 
senger or  an  employee  of  the  company,  and  that  it 
was  fairly  inferrable  that  he  was  aware  of  the  rules 
of  the  company  prohibiting  persons  from  riding  on 
the    hand-cars." 

In  Fifher  v.  Duncan  et  al.,  1  Hen.  &  M.  563,  the 
opinion  of  the  court  was,  "That  the  county  court 
erred  in  instructing  the  jury,  that,  'from  the  whole 
testimony  before  them  the  demand  of  the  appellees 
was  barred  by  the  act  of  limitations;*  as  the  suffi- 
ciency of  the  evidence  ought  to  have  been  left  wholly 
to  the   consideration  of  the  jury." 

The  court  has  no  right  to  instruct  the  jury  as  to 
the  weight  of  evidence,  this  being  a  subject  proper 
only  for  the  decision  of  that  body.  Keel  v.  Herbert, 
1   Wash.   203. 

2.  By  Inatmctlnv  a«  to  Credibility  of 
IVltneHnes.— The  jury  is  the  sole  judge  of  the 
credibility  of  witnesses,  and  it  is  error  for  the  court 
to  invade  their  province  in  this  resi>ect.  Hash's  Case, 
88    Va.    172,    200. 

S.  Remarka     of    Court    on    the    'Welffht, 


etc.,  of  Byldence. — "No  remarks  which  have  a 
tendency  to  intimate  the  bias  of  the  court  on  the 
character  or  weight  of  the  testimony  should  be  in- 
dulged   in."      Dejarnette's    Case,    75    Va.    867. 

The  essential  feature  of  an  instruction  must  be  that 
it  relates  to  the  law  alone  and  not  to  the  facts;  and 
although  it  is  always  proper  to  base  an  instmctioii 
upon  a  hypothetical  condition  of  facts,  provided  there 
be  any  evidence  before  the  jury  in  any  way  tending 
to  prove  them,  yet  any  frame  of  an  instruction  wludi 
tends  to  elicit  an  opinion,  or  the  intimation  of  an 
opinion,  as  to  the  truth  of  matters  in  issue,  is  wholly 
improper,  and  error  for  which  the  proceedings  must 
be   set   aside.      Barton's   Law  Prac    (2d   Ed.)   653-54. 

4.  l^est  VlrvlnlA  Rale.— The  West  Virginia 
courts  evince  the  same  policy,  of  watchirg  over  and 
jealously  guarding  the  powers  of  the  juries  in  this 
respect,  and  the  cases  hold  that  any  invasion  of  the 
province  of  the  jury,  as  judges  of  the  facts  of  a 
case,  by  the  court,  is  reversible  error.  State  t. 
Greer,  22  W.  Va.  801;  State  v.  Thompson,  21  W. 
Va.  741;  State  v.  Hurst,  11  W.  Va.  75;  Dickes- 
chied    V.    Wheeling    Exch.    Bank.    28   W.    Va.    341. 

The  court  must  not  invade  the  province  of  the 
jury  by  giving  any  instruction  which  bears  upon  the 
weight  of  the  evidence  or  the  credibility  of  the  wit- 
nesses. State  V.  Kerns,  47  W.  Va.  — ,  34  S.  E.  Rep. 
743;  State  v.  Allen,  45  W.  Va.  65,  30  S.  E.  Rep. 
209;  State  v.  Musgrave,  43  W.  Va.  672,  28  S.  E 
Rep.  813;  Thompson's  Case,  21  ^.  Va.  741;  State 
V.  Greer,  22  W.  Va.  800;  State  v.  Sutfin,  22  W.  Va. 
771;    State  V.  Perry.  41  W.    Va.  641,  24  S.  E.  Rep.    634. 

5.  Instancea  That  Do  Not  Amonnt  to  aa 
Invasion. — The  testimony  of  a  witness  tending  to 
fix  a  fraud  upon  himself,  ought  not  be  regarded,  and 
the  court  should  so  instruct  the  jury.  Claiborne  v. 
Parrish,    2    Wash.    146. 

An  instruction  by  the  court  that  the  facts  proved 
are  not  conclusive  evidence,  does  not  amoa  it  to  an 
instruction  as  to  the  weight  of  evidence,  because  it 
leaves  the  whole  matter  open  to  the  jury.  Dabney  ▼. 
Taliaferro,  4  Rand.  256;    Bogle  v.  SuIIivant,  1  Call  561. 

Where  the  plaintiff's  case  is  clearly  made  out,  and 
the  only  question  is  whether  the  defendant  has  made 
out  a  good  defense;  it  is  not  deciding  upon  the 
weight  of  the  evidence  to  instruct  the  jury  upon  the 
assumption  of  the  facts  as  true,  which  the  evidence 
tended  to  prove,  if  they  believe  it,  that  the  defense 
is  not  sufficient  if  the  instruction  itself  is  correct. 
Davis  V.    Miller,    14   Gratt.    1. 

ISvldence  Not  Con^lctlnir. — An  instruction 
of  the  court  to  the  jury,  that  if  they  believe  the  evi- 
dence (reciting  it)  in  which  there  is  no  contrariety 
(except  in  a  matter  in  whicli  the  court  takes  that 
which  was  given  for  the  defendant  to  be  true)  the 
plaintiff  had  a  right  to  recover  in  the  action,  not 
speaking  of  the  amount  of  damages,  is  not  erroneons. 
It  is  an  instruction  on  the  law,  not  on  the  fact. 
Pleasants   v.    Pendleton,    6   Rand.    473. 

Asanniption  of  Truth. — A  motion  to  instroct 
the  jury  assumed  all  the  facts  stated  by  the  subscrib- 
ing witnesses  as  true,  and  asked  the  court  to  in- 
struct the  jury' that  the  paper  was  not  proved  to  be 
the  will  of  C,  according  to  the  statute,  should  be 
granted  if  the  facts  warrant  it,  as  the  instruction 
do^s  not  a«k  the  court  to  pass  upon  the  truth  of  the 
facts,  but  upon  the  law  as  applicable  to  them.  Green 
ct   als.    V.    Crain    ct    ah.,    12   Gratt.    252. 

Immaterial  Point. — An  instruction  as  to  the 
sufficiency  of  evidence  upon  a  point  which  is  imma- 
terial, is  no  error  for  which  the  appellate  court  will 
reverse  the  judgment.  Pitman>  v.  Breckenridge  et 
al.,  3  Gratt.   127.         gitized  by  LjOOQIC 
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d.    Constraetlon  of  Written  Inatrament*. 

— All  written  instruments  are  to  be  construed  by  the 
court  and  not  by  the  jury,  and  an  instruction  to  the 
jury  to  disregard  all  the  parol  evidence  introduced 
by  the  plaintiff  to  prove  his  right  to  the  land  in 
controversy  not  embraced  within  the  boundaries  of 
the  deed  under  which  he  claims  is  good.  Pasley  v. 
English.  10  Gratt.  236.  In  Burke  v.  Lee,  76  Va.  386, 
the  court  held  that  it  was  no  invasion  of  the  province 
of  the  jury  by  the  court,  to  instruct  them,  that  al- 
though they  believe  all  the  parol  evidence  of  the 
plaintiff  to  be  true,  and  giving  it  its  full  legal  effect, 
under  the  will  of  the  testatrix,  they  must  find  for 
the  defendants.  See  also,  Davis  v.  Miller,  14  Gratt. 
I;     Beach  v.   O'Riley,    14   W.   Va.   55. 

In  Addington  v.  Etheridge,  12  Gratt.  436,  the  court 
held  that  when  a  deed  appeared  upon  its  face  void  as 
tending  to  defraud  creditors,  it  was  the  duty  of  the 
lower  court  to  so  instruct  the  jury,  saying:  **The 
question  whether  the  said  deed  was  fraudulent  per  se 
or  not,  was  ode  to  be  decided  by  the  court  on  an 
inspection  of  said  deed,  and  not  proper  to  be  sub- 
mitted to  the  jury." 

While  it  is  erroneous  to  instruct  the  jury  upon  the 
weight  of  parol  testimony,  and  if  so  instructed  they 
are  not  bound  thereby,  yet  it  is  the  province  of  the 
court  to  construe  a  written  instrument,  and  the  jury 
are  bound  to  take*  the  construction  of  the  court  as 
correct.  Barton's  Law  Prac  *(2d  Ed.)  658.  Sec  also, 
Johnson  v.  Jennings,  10  Gratt.  11;  Washington,  etc., 
R.  Co.  V.  Lacey,  94  Va.  465;  ,  Union  Central  Life 
Ins.    Co.   V.   Pollard,   94    Va.    146.    154. 

When  a  question  arises,  what  passes  by  a  written 
instrument,  it  is  proper  for  the  court  to  decide  it. 
Herbert  k  Wife  v.  Wise  et  mis.,   3  Call   240. 

*'It  is  indisputably  the  province  and  the  duty  of 
the  court  to  construe  and  instruct  the  jury  as  to  the 
legal  effect  of  all  written  instruments  which  are  the 
subject  of  the  controversy  and  the  basis  of  the  suit." 
Norwich    Lock  Mfg.  Co.  v.  Hockaday,   89  Va.    557,  562. 

The  court  cannot  be  called  on  to  instruct  the  jury 
to  find  a  verdict  for  the  defendants,  although  some 
of  the  evidence  is  written  testimony.  Martin  k 
Jones,    Ex'or  v.   Stover.   2   Call  514. 

e.  Asavaiptloii  of  Facta  In  lasiie. — ^An  in- 
struction which  assumes  a  material  fact  in  issue  to 
be  true,  is  erroneous.  Boswell  v.  Commonwealth,  20 
Gratt.  860;  Houston  v.  Commonwealth,  87  Va.  257; 
Hudgins  ▼.  Simon,  94  Va.  665;  Va.  Mid.  R.  R.  Co.  v. 
White,  84  Va.  498;  U.  b.  M.  Ace.  Ass.  y.  Neman,  84 
Va.  52;  Fishburne  et  als.  v.  Engledove,  91  Va.  548; 
Harrison  v.  Farmers*  Bank,  4  W.  Va.  393;  Parkers- 
burg  Bank  v.  Andy  Als,  5  W.  Va.  50;  State  v. 
Robinson,   20  W.   Va.  714. 

AasvBaptloii  of  Fact — Haraileiia  Error. — 
But  where  the  fact  assumed  in  the  instruction  is 
clearly  and  conclusively  proven  by  the  evidence,  and 
there  is  no  contradictory  evidence,  the  error  will  be 
held  harmless,  and  no  ground  for  reversal.  Sheff  v. 
Huntington,  16  W.  Va.  307;  Rangeley  v.  Southern  R. 
Co.,  95  Va.  719;  State  v.  Dickey,  46  W.  Va.  319,  ZZ  S. 
E.  Rep.  231;  State  v.  Douglass,  28  W.  Va.  297;  State  v. 
Lowe,  21  W.  Va.  782;    State  v.  Robinson,  20  W.  Va.  713. 

III.  BLKMENTS  AND  STYIiB  OF  INSTRUC- 
TIONS. 
n.  Object  and  Ofllce. — The  office  of  an  instruc- 
tion is  to  enljghten  the  jury  as  to  the  law  in  a  case, 
and  not  to  confuse  them,  and  an  instruction  which 
on  account  of  indefiniteness,  uncertainty,  or  indirect- 
ne??!,  is  likely  to  mislead  the  jury,  should  be  refused. 
Balliraore  &  Ohio  R.  Co.  v.  Polly,  Woods  &  Co.,  14 
Oratt.   447;    Rosenbaums  v.  Weeden,  Johnson   &  Co., 


18  Gratt.  785;  Balto.,  etc.,  R.  Co.  v.  Lafferty,  2  W. 
Va.  104;  State  v.  Jones,  20  W.  Va,  764;  State  ▼. 
Robinson,  20  W.  Va.  714;  Reusens  v.  Lawson,  91 
Va.  226;  Lewis'  Case,  90  Va.  843;  Muscoe's  Case, 
86  Va.  443;  Shipp's  Case,  86  Va.  746;  R.  &  D.  R. 
Co.   V.    Pickleseimer,   85    Va.   798. 

Says  Faunti«£koy,  J.,  in  Gordon  v.  City  of  Rich- 
mond. 83  Va,.  pag^  442:  "The  object  of  instructions 
is  to-  convey  to  the  minds  of  the  jury  correct  prin- 
ciples or  rules  of  law  applicable  to  the  evidence  which 
is  before  them.  'Indeed  any  instruction  calculated  to 
mislead  the  jury  whether  it  arises  from  abiguity  or 
any  other  cause,  ought  to  be  avoided;  and  if  given 
it  will  oblige  the  appellate  court  to  reverse  the  judg- 
ment.'    4  Minor's  Inst.,  Part   1,    1878,   p.   876." 

b.  Must  Be  Limited  to  the  Pleadlnir«* — 
Where  a  certain  clause  of  a  contract  does  not  appear 
in  the  pleadings,  it  is  an  error  for  which  the  appel- 
lant court  will  reverse  the  judgment,  to  instruct  the 
jury  as  to  such  clause.  Barber  v.  Wheeling  F.  &  M. 
Ins.  Co.,   16  W.  Va.  658. 

It  is  not  error  to  refuse  to  instruct  the  jury  as  to 
the  effect  of  the  statute  of  limitations,  where  the 
plea  of  the  statute  has  been  overruled  and  stricken 
out  by  the  court,  and  therefore  does  not  appear  in  the 
pleadings  or  on  the  record.     Fry  v.  Leslie,  87  Va.  269. 

An  instruction  which  is  inappropriate  to  the  offence 
for  which  the  prisoner  is  indicted  is  improper,  and 
should  be  refused.  Commonwealth  v.  Lucas,  84  Va. 
303;     Mister's    Case,    79    Va.    5. 

c.  Must  Be  lilmlted  to  tbe  Evidence.— In 
ir.Etructing  the  jury  the  court  must  limit  its  instruc- 
tions to  the  facts  brought  out  by  the  evidence.  Hall 
V.  Commonwealth,  89  Va.  171;  Lewis  v.  Common- 
wealth, 90  Va.  843;  Fire  Asso.  of  Phila.  v.  Hog- 
wood,  82  Va.  343;  Roanoke  Nat.  Bank  v.  Hambrick. 
82  Va.  135;  Bartley  v.  McKinney,  28  Gratt.  750; 
Kincheloe  v.  Traccwells,  11  Gratt.  587;  Johnson  ▼. 
Jennings,  10  Gratt.  1;  Palsey  v.  English,  10  Gratt. 
236;  Wiley  v.  Givcns,  6  Gratt.  277;  Priest  v.  Whit- 
acre,  78  Va.  151;  Birch  v.  Linton,  78  Va.  584;  Rea 
V.  Trotter,  26  Gratt.  585;  Moon  v.  Richmond  &  A. 
R.  R,  Co.,  78  Va.  745;  Buster  v.  Wallace,  4  Hen.  & 
M.  82;  Bowen  v.  Flanagan,  84  Va.  313;  Richmond, 
etc.,  N.  Co.  V.  Yeamans,  86  Va.  860;  Norfolk  &  W.  R. 
Co.  V.  Burge,  84  Va,  63;  Kimball  &  Fink  v.  Borden. 
95  Va.  207;  Richmond  Locomotive  Works  v.  Ford,  94 
Va.  627;  B.  &  O.  R.  Co.  v.  Few's  Ex'or,  94  Va.  82; 
Seaboard,  etc.,  R.  Co.  v.  Joyner,  92  Va.  354;  Burke 
V.  Shaver,  92  Va.  345;  Reusch  v.  Roanoke,  etc.,  91 
Va.  534;  Norfolk  &  W.  R.  Co.  v.  Neely,  91  Va. 
539;  Lewis'  Case,  90  Va.  843;  Hodge's  Case,  89  Va. 
265;  Fields  v.  Grenils,  89  Va.  606;  Hash's  Case,  88 
Va.  172;  Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949; 
Petersburg  R,  Co.  v.  Hite,  81  Va.  767;  Caton  et  aU 
V.   Lenox,   etc.,    5   Rand.  31. 

An  instruction  which  in  part  is  not  based  upon  any 
evidence  before  the  jury  is  erroneous,  and  is  ground 
for  reversing  the  judgment.  Rea  v.  Trotter,  26 
Gratt.    585. 

1.  flTest  Vlrflrlnla  Cases.— Henry  v.  Davis,  7 
W.  Va.  715;  State  v.  Poindcxter,  23  W.  Va.  805; 
McMcchen  v.  McMechen,  17  W.  Va.  683;  Oliver  v. 
Ohio  River  R.  Co.,  42  W.  Va.  703;  Winkler  v.  C.  & 
O.  R.  Co.,  12  W.  Va.  699;  Storrs  v.  Feick,  24  W.  Va. 
606;  Lawson  v.  Dalton,  18  W.  Va.  766;  Vinal  v.  Core, 
18  W.  Va.  1;  State  v.  Greer,  22  W.  Va.  801;  Moore 
V.  Douglass,  14  W.  Va.  708;  State  v.  Dickey,  46  W. 
Va.  319,  33  S.  K.  Rep.  231;  State  v.  Cross,  42  W. 
Va.  253,  24  S.  K.  Rep.  996;  State  v.  Bctsall,  11  W.  Va. 
703;    State  v.  Belknap,  39  W.  Va.  427,  19  S.  E.  507. 

d.  Slnvllnir  oat  Portions  of  the  Evl- 
dence. — Instructions    that    single    out    certain    facta 
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which  a  part  only  of  the  evidence  tends  to  prove,  and 
gives  such  facts  undue  prominence,  tend  to  mislead 
the  jury,  and  should  be  refused.  New  York,  etc,  R. 
Co.  V.  Thomas,  92  Va.  606;  Seaboard,  etc,  R.  Co,  v. 
Joyner,  92  Va.   354;   Brown  v.  Rice,  76  Va.  629. 

In  New  York,  etc.,  R.  Co.  v.  Thomas,  supra,  Ribly, 
J.,  states  the  reason  of  the  rule  to  be  as  follows: 
"Calling  the  special  attention  of  the  jury  to  a  part 
only  of  the  evidence  and  the  particular  fact  or  facts 
it  may  tend  to  prove,  and  ignoring  the  residue  of  the 
evidence  and  the  facts  it  may  tend  to  prove,  gives 
undue  prominence  to  such  recited  evidence,  and  dis- 
poses the  jury  to  regard  it  and  the  fact  it  tends  to 
prove  as  the  particular  evidence,  and  the  fact  to  be 
relied  on  in  determining  the  issue  before  them,  and 
thus  misleads  them."  See  also,  Ha^h  v.  Comm.,  88 
Va.  172;  Honesty's  Case,  81  Va.  283;  Rea  v.  Trotter, 
26  Gratt.  585;  Kimball  &  Fink  v.  Borden,  95  Va.  209; 
New  York  L.  Ins.  Co.  v.  Taliaferro,  95  Va.  525; 
Stote  V.  Morgan,   35  W.   Va.   260,    13  S.   E.   385. 

An  instruction  which  undertakes  to  set  out  all  the 
evidence  in  the  case,  and  omits  a  portion  of  it  which 
ie  material  is  erroneous.  Hash's  Ca?e,  88  Va.  172, 
188;   Brown  v.   Rice's  Ex'or,  76  Va.   629. 

An  instruction  based  on  the  engineer's  duty  after 
discovering  a  person  on  the  track,  but  completely 
ignoring  his  duty  to  exercise  ordinary  care  to  dis- 
cover such  person  is  erroneous.  Va.  Mid.  R.  R.  Co. 
▼.    White,  84   Va.   498. 

e.  Must  Not  Be  Amblvvoiia. — An  instruction 
which  is  susceptible  of  two  interpretations,  one  of 
which  is  erroneous,  and  which  may  therefore  mislead 
the  jury  should  not  be  given.  Virginia  Central  R. 
Co.  V.  Sanger,  15  Gratt.  230;  cited  and  followed  in 
Gas  Co.  V.  Wheeling,  8  W.  Va.  371.  See  also, 
Gordon  v.  Richmond,  83  Va.  436;  Henry  v.  Davis,  7 
W.  Va.  715;  Fishburne  v.  Engledove,  91  Va.  548, 
560;    Dejarnette's  Case,   75  Va.   867. 

f.  Must  Be  Conalstent. — An  instruction  which 
is  inconsistent,  and  likely  to  mislead  the  jury,  should 
be  refused.  Hess  v.  Johnson,  3  W.  Va.  645;  Mc- 
Mechen  v.  McMechen,  17  W.  Va.  683;  Jackson's 
Case,   97  Va.   762;   Brown's  Case,   86   Va,   466. 

V*  Mmat  Not  Be  CoBtmdlctory.— Where  two 
instructions  are  inconsistent  with  or  contradict  each 
other,  it  is  impossible  to  say  whether  the  jury  was 
controlled  by  the  one  or  the  other.  Va.  k  N.  C. 
Wheel  Co.  v.  Chalkley,  98  Va.  — ,  5  Va.  L.  Reg. 
763,  citing  and  following  Richmond  Traction  Co.  v. 
Hildebrand,   98   Va.   — ,    5    Va.    L.   Reg.    691. 

Says  the  court  in  B.  &  O.  R.  Co:  v.  Lafferty,  2  W. 
Va.  114:  "A  party  ought  not  to  be  heard  to  com- 
plain that  the  court  would  not  stultify  itself,  by  giving 
at  his  instance,  instructions,  which  contradicted  each 
other,  and  thus  confuse,  rather  than  enlighten  the 
jury  upon  the  law  of  the  case.  It  is  certainly  a 
reprehensible  practice  and  condemned  by  the  case,  of 
Urrell  v.  Mapel,  1  W.  Va.  43."  See  Jackson's  Case, 
97   Va.    762. 

It.  Mmit  Not  Be  Indellnlte. — Brown's  Case, 
86    Va.   466. 

1.  Maat  Not  Be  Obscure. — The  court  properly 
refuses  to  give  an  instruction  which  is  so  obscurely 
expressed  as  to  leave  in  doubt  the  meaning  intended. 
Levasser  v.  Washburn,  11  Gratt.  572;  Brown's  Case, 
86  Va.  466;  Dejarnette's  Case,  75  Va.  867;  N.  &  W. 
R.  Co.  V.  Irvine,  85  Va.  217;  Gordon  v.  City  of  Rich- 
mond, 83  Va.  436;  Kincheloe  v.  Tracewells,  11  Gratt 
587. 

J.  Must  Not  Deal  In  Abatmet  Ctneatloiia 
of  Itaiv. — An  instruction  wh'ch  is  not  applicable  to 
the  facts  in  evidence  should  be  refused,  although  the 
proposition    of    law    which    it    states   is   correct.      See 


authorities  gathered  under  title  "Must  Be  Umited  to 
the  Evidence."  In  Norfolk  &  Western  R.  Co.  ?. 
Burge,  84  Va.  63,  Judge  Richakdson,  in  sustainiaf 
the  lower  court  in  refusing  the  following  instruction, 
"The  jury  arc  instructed  that  the  degree  of  carr  re- 
quired of  a  railroad  company  is  that  used  by  good 
specialists  in  the  same  business,"  says,  "this  instruc- 
tion was  very  properly  refused.  It  embodies  an  alto- 
gether abstract  proposition,  and  would  shed  no  light 
upon  the  case  the  jury  were  sworn  to  try.  It  would 
not  have  informed  the  jury  either  what  is  meant  by  s 
'good  specialist,'  or  what  degree  of  care  is  required 
of  such  a  person;  so  that  the  jury,  instead  of  being 
aided  or  enlightened,  would  have  been  perplexed  by 
the  instruction  had  it  been  given."  Quoted  and  ip- 
proved  in  Richmond,  etc.,  R.  Co.  v.  Yeamans,  o6  W 
860.  See  also,  Burke  v.  Shaver.  92  Va.  345;  Easley 
V.  Valley  Mutual  Life  Ass.,  91  Va.  161;  Hodge'i 
Case,  89  Va.  265 ;  Richmond  City  R.  Co.  v.  Scott,  86 
Va.  902;  Shenandoah  &  R.  R.  Co.  v.  Moose.  83  Va. 
827;   State  v.   Thompson,   21   W.   Va.   741. 

An  instruction  is  not  considered  as  abstract  where 
the  pleadings  show  that  it  might  apply  to  the  case." 
Johnston  v.  Moorman,  80  Va.  131.  143,  citing  and 
following  Shelton   v.   Cocke,   3  Munf.   191. 

A  new  trial  will  not  be  granted,  on  account  of  the 
court  giving  an  instruction  on  an  abstract  question, 
where  the  jury  have,  asked  for  such  instruction. 
Whitehurst  v.  Commonwealth,  79  Va.  556,  citing  and 
following   Perkins'    Case,   7    Gratt.    651. 

k.  Inatroctloma  Should  Be  Tatken  aw  a 
"Whole. — "The  instructions  of  the  court  to  the  jury 
should  be  clearly  expressed,  and  the  law  as  to  the 
question  in  issue  clearly  and  distinctly  stated;  hat 
where  an  instruction  construed  aa  a  whole  presents 
the  law  to  the  jury  fairly  and  correctly,  in  a  manner 
not  calculated  to  mislead  them,  tne  fact  that  some 
of  its  expressions  standing  alone  might  be  regarded 
as  erroneous  or  misleading  furnishes  no  ground  for 
reversing  the  judgment."  The  court  in  Kimball  v. 
Borden,   97  Va.   483. 

Although  the  instructions  are  not  correct  in  every 
particular,  yet  if  they  as  a  whole  fairly  submit  to  the 
jury  the  issues  raised  by  the  pleading  and  evidence, 
and  substantially  state  the  law  applicable  to  the  case, 
so  that  the  jury  could  not  have  been  misled  or  the 
other  party  prejudiced  by  them,  the  judgment  of  the 
lower  court  will  not  be  disturbed.  Washington,  etc, 
R.    Co.    V.    Quayle,    95    Va.    749. 

The  case  of  Russell  Creek  Coal  Co.  v.  Wells,  96 
Va.  416,  goes  farther  and  holds  that  even  if  the  whole 
instruction  itself  was  misleading,  but  if  read  with 
other  instructions,  the  objection  is  removed,  then  the 
court  did  not  err  in  granting  it.  See  also  on  this 
subject,  Washington,  etc.,  R.  Co.  v.  Lacey,  94  Va. 
467;  Reynolds  v.  Richmond,  etc,  R.  Co.,  92  Va.  400. 

IV.  RSarBSTS  FOR  INSTRUCTIONS, 
at.  Duty  of  Conirt  to  Give  Inatmctloaa 
'When  Proper. — No  question  is  better  settled  in 
Virginia,  than  that  it  is  the  right  of  the  parties  to 
demand,  and  the  imperative  duty  of  the  court  to  give 
instructions  to  the  jury,  upon  the  law  of  a  case  ap- 
plicable to  the  evidence.  Picket  v.  Morris,  2  Wash. 
255;  Austin  v.  Richardson,  3  Cail  201;  Boatright  r. 
Meggs,  4  Munf.  145;  Maddox  v.  Jackson,  4  Munf. 
462;  Wells  v.  Washington.  6  Munf.  532;  Brooke  r. 
Young,  3  Rand.  106;  Dimmett  v.  Eskndge.  6  Munf. 
311;  Eariy  v.  Garland,  13  Gratt.  9;  B.  ft  O.  R  Co.  t. 
Polly,  Woods  ft  Co.,  14  Gratt.  468;  B.  &  O.  R  Ca 
V.  Laffertys,  14  Gratt  486;  Hansbrough  v.  Neal,  94 
Va.  722;  Washington,  etc.,  R,  Co.  v.  Lacey,  94  Va. 
460;   Blankenship   v.   C    ft  O.   R.   Co.,   94   Va.  449; 
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HasVt  Case,  88  Va.  172;  Vaughan  v.  Commonwealth, 
85  Va.  671;  Gordon  v.  City  of  Kichmond,  83  Va.  436. 

!»•  1Vea.kne«a  of  BT-ldence  No  Ground 
for  Refnaal. — To  entitle  a  party  to  have  an  in- 
struction as  to  the  law  applicable  to  the  evidence,  it 
is  not  necessary  that  there  be  a  great  mass  of  evi- 
dence proving  a  fact,  but  the  slightest  evidence  will 
warrant  an  instruction  as  to  the  law  on  that  fact.  As 
expressed  by  Daniel,  J.,  in  Parish  &  Co.  v.  Reigle, 
11  Gratt.  page  719,  "If  there  was  any  competent  and 
relevant  testimony,  however  slight,  tending  to  show 
that  the  upsetting  was  due  to  that' fact  the  defendant 
in  error  was  entitled  to  have  the  law  in  that  particular 
hypothetically  expounded  to  the  jury."  Says  Lzt,  J., 
in  Hopkins  v.  Richardson,  9  Gratt.  page  497,  "Where 
there  is  such  evidence,  of  however  little  weight  it 
may  appear  to  be  to  the  court  or  however  inadequate 
in  its  opinion,  to  make  out  the  case  supposed,  it  is  best 
and  safest  for  the  court  not  to  refuse  to  give  the  in- 
stmction   asked  for,  if  it  propounded  the  law  correctly." 

"When  there  is  any  evidence  tending  to  prove  a 
material  fact  in  a  case,  the  party  in  whose  favor  it 
is  has  the  right,  without  regard  to  the  amount  of  the 
evidence,  to  have  the  court  instruct  the  jury  as  to 
the  law  arising  upon  the  fact  or  facts  which  the  evi- 
dence tends  to  prove,  and  leave  them  to  find  whether 
or  not  the  evidence  is  sufficient  to  establish  the  fact 
it  was  introduced  to  prove."  The  court  by  Riely,  J., 
in  New  York,  etc,  R.  Co.  v.  Thomas,  92  Va.  611. 
oce  also.  Early  v.  Garland,  13  Gratt.  1;  Honesty's 
Case.  81  Va.  283;  Michie  v.  Cochran,  93  Va.  641; 
Reusens  v.  Lawson,  96  Va.  285;  Tyson  v.  William- 
son. 96  Va.  636;  C.  &  O.  R.  Co.  v.  Anderson,  93  Va. 
657;  Fire  Ass.  v.  Hogwood,  82  Va.  342. 

"Any  evidence  tending  to  prove  a  fact  is  sufficient 
to  justify  the  court  in  giving  an  instruction  applica- 
ble to  it,  if  requested  to  do  so,  even  though  the  evi- 
dence is  so  slight  as  to  be  insufficient  to  support  a 
verdict  founded  upon  it."  The  court  in  Jones  v. 
Morris,  97  Va.  49,  citing  and  followmg  Washington, 
etc.,  R.   Co.  V.  Lacey,  94  Va.  460. 

1.  Crntrm. — There  is  dicta  in  BloyJ  v.  Pollocks, 
27  W.  Va.  7S,  139,  to  the  contrary,  Green,  J.,  deliv- 
ering the  opinion  of  the  court,  says:  "A  number  of 
the  instructions  asked  by  the  defendants  were  based 
upon  an  hypothesis,  which  there  was  no  evidence  to 
sustain.  All  such  instructions  were  properly  rejected. 
Even  had  there  been  some  evidence  tending  to  sup- 
port any  one  of  these  hypotheses,  yet,  if  the  weight 
of  the  evidence  was  so  strong  against  such  hypothesis, 
that  the  court  would  have  been  compelled  to  grant 
the  plaintiff  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  weight  of  the  evidence,  if 
the  jury  had  rendered  a  verdict  in  favor  of  the  de- 
fendants, apparently  based  on  the  assumption  that 
the  hypothesis  was  true,  yet  the  court  ought  to  have 
refused  such  instruction.  For  it  would  be  an  ab- 
surdity on  the  part  of  the  court  after  instructing  a 
jury,  if  they  believed  certain  facts,  to  find  for  the 
defendants,  to  set  aside  a  verdict  for  defendants 
which  the  jury  were  induced  to  find  by  its  own  in- 
struction. If  therefore  the  court  believes,  that  the 
hypothesis,  on  which  an  instruction  is  based,  is  sup- 
ported by  some  evidence,  but  that  the  weight  of  the 
evidence  is  so  strongly  against  the  hypothesis  that 
the  court  will  set  aside  a  verdict  based  on  the  truth 
of  such  hypothesis,  it  ought  not  to  grant  any  in- 
struction  based  on   such   hypothesis." 

c.  Absence  of  Request. — The  court  has  a 
right  to  instruct  the  jury,  although  neither  parties 
ask  for  such  instructions,  and  they  are  objected  to. 
Gwatkins'   Case,  9  Leigh  678. 
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It  is  not  the  custom  in  Virginia  for  the  court  to 
instruct  without  being  requested,  although  in  Eng- 
land it  is  usual  for  the  court  to  do  so.  4  Min.  Inst. 
918.  "This  court  thinks  it  is  the  right  and  duty  of  a 
judge  sitting  in  a  criminal  trial  to  instruct  the  jury 
as  to  the  law."  The  court  by  Christian,  J.,  in 
Gwatkins'   Case,  9  Leigh  678. 

1.  No  Error  to  Instmct  on  Itu  O'wn  Mo- 
tion.— "Although  it  is  not  the  practice  in  Virginia 
for  the  court  unasked  to  charge  the  jury  upon  the 
law  of-  the  case,  yet  the  mere  fact  that  it  does  so 
cannot  of  itself  be  assigned  as  error."  Dejarnette's 
Case,  75  Va.  867,  877,  citing  and  following  Womack 
V.    Circle,    29    Gratt.    192. 

The  court  may,  at  all  times,  instruct  the  jury  on 
any  question  of  law  arising  in  a  cause,  if,  in  .ts 
opinion,  justice  shall  require  such  interposition. 
Blunts*  Case,  4  Leigh   689. 

2.  Court  Not  Obliged  to  Inatmct  nnleaa 
ReQueated  to  Do  So. — A  judge  is  not  obliged  to 
give  an  instruction  unless  asked  for,  and  in  the  ab- 
sence of  any  requests  for  instructions  by  the  parties 
to  the  suit,  it  is  not  error  to  allow  the  case  to  go  to 
the  jury,  without  instructing  them  as  to  the  law. 
Rosenbaums  v.  Weeden,  18  Gratt.  785;  Womack  v. 
Circle,   28  Gratt.   192. 

It  is  not  error  for  a  court  to  omit  to  instruct  the 
jury  that  it  may  punish  murder  in  the  first  degree 
with  either  death  or  confinement  in  the  penitentiary, 
unless  asked  to  do  so.  State  v.  Cobbs,  40  W.  Va. 
718,   22   S.   E.   Rep.   310. 

d.  Refaaal  to  Inatmct  Generally. — "It  has 
not  been  the  practice  in  Virginia,  as  in  England,  for 
the  courts  to  charge  the  jury  upon  the  law  of  the 
case,  and  it  is  not  error  to  refuse  to  give  such  charge, 
or  to  refuse  to  instruct  generally  upon  the  law  of  the 
case.  If  either  party  desire  any  specific  instruction  to 
oe  given,  he  has  the  right  to  ask  it,  and  the  court  is 
bound  to  give  it,  provided  it  expounds  the  law  cor- 
rectly upon  any  evidence  before  the  jury."  The  court 
by  Banks,  J.,  in  Womack  v.  Circle,  29  Gratt.  page  208. 

A  court,  though  asked,  is  not  bound  to  instruct  a 
jury  generally  as  to  the  law  of  the  case.  Instructions 
as  to  specific  law  points  ought  to  be  asked.  A  court 
may,  without  request,  if  it  think  the  interests  of  jus- 
tice and  a  fair  trial  call  for  it,  instruct  a  jury  in 
matter  of  law;  but  it  is  not  bound  to  do  so  unlcrs 
asked.     State  v.  Cobbs,  40  W.  Va.  718,  22  S.  E.  Rep.  310. 

e.  ReQuestlnv  Brroneous  Inatruetlon. — • 
Nor  can  a  party  by  asking  for  an  erroneous  instruction, 
devolve  upon  the  court  the  duty  of  charging  the  jury 
upon  the  law  of  a  case.  Womack  v.  Circle,  29  Gratt. 
192;  Rosenbaums  v.  Weeden,  18  Gratt.  785.  Nor  to 
modify  or  give  another  instruction  in  its  place.  Rosen- 
baums V.  Weeden,  supra;  Keen  v.   Monroe,  75  Va.  429. 

1.  Mu«t  Modify  If  Refusal  l^ould  MU- 
lead  Jury. — But  if  the  refusal  of  such  erroneous 
instruction,  would  mislead  the  jury,  then  the  court 
should  modify  it,  and  give  it  to  the  jury  in  its  correct 
form.  Rosenbaums  v.  Weeden,  supra;  The  Baltimore 
&  O.  R.  Co.  V.  Polly,  Woods  &  Co.,  14  Gratt.  448, 
466;  Keen  v.  Monroe,  supra. 

2.  Inatances  IIThere  Court  Properly  Re- 
fused to  Modify. — If  a  party  ask  for  instructions, 
on  points  of  fact  as  well  as  law,  the  court  is  not 
bound  to  separate  the  facts  from  the  law;  but  may  re- 
fuse the  instruction  altogether.  Brooke  v.  Young,  3 
Rand.   106;  M'Rae  v.  Scott  &  Saunders,  4  Rand.  463. 

Upon  a  motion  by  plaintiff  to  instruct  the  jury  to 
disregard  all  the  documentary  evidence  introduced  by 
the  defendant,  of  which  some  part  is  legal  and  other 
illegal,  the  court  may  properly  overrule  the  motion, 
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without  undertaking  to  state  to  the  jury  which  is  legal 
or  illegal.     Kincheloe  ▼.  Tracewells,  11   Gratt.  587. 

As  a  general  rule,  according  to  the  practice  in  this 
ttate,  it  is  not  error  for  the  trial  court  to  fail  to  cor- 
rect an  improper  instruction  asked  and  then  to  give 
it  as  corrected-  State  v.  Caddie,  35  W.  Va.  73,  12  S. 
E.   Rep.    1098. 

If  one  instruction  asked  embraces  two  distinct  mat- 
ters,  one  of  which  should  not,  and  the  other  should  be 
given,  the  court  should  not  reject  the  whole,  but  should 
separate  them,  and  refuse  to  give  the  one  and  give 
the   other.     Peshine   ▼.    Shepperson,    17    Gratt.    472. 

An  instruction  which  states  several  propositions,  and 
which  directs  the  jury  to  find  for  the  party  offering 
them,  if  they  find  any  of  the  propositions  sustained  by 
the  evidence,  should  be  refused  if  one  of  the  proposi- 
tions is  erroneous.    Keen's  Ex'or  v.  Monroe,  75  Va.  424. 

8.  Bqnlvocal  Inatnactlons — Court  Should 
Modify. — If  the  language  of  an  instruction  is  equiv- 
ocal, the  court  should  not  refuse  to  give  it,  but  should 
give  it  with  such  an  explanation  of  its  meaning  as  to 
insure  its  being  understood  by  the  jury  in  its  proper 
sense.  Ward  v.  Chum,  18  Gratt.  816,  citing  and  fol- 
bwing  B.  &  O.  R.  Co.  v.  Polly,  Woods  &  Co..  14  Gratt. 
447;  Peshine  v.  Shepperson,  17  Gratt.  472;  Rosen- 
baums  v.  Weeden,  18  Gratt.  785.  See  also,  Johnson 
v.  R.  &  D.  R.  R.  Co.,  86  Va.  979;  Alexandria  Savings 
Inst.  V.  McVeigh,  84  Va.  41;  Carrico  v.  W.  V. 
Cent.  R.  Co.,  35  W.  Va.  389;  Keen  v.  Monroe,  75 
Va  729. 

f.  IVlaen  and  'VITliere  to  Be  Given. — "In- 
structions may  be  given  either  before  or  after  the  ar- 
gument of  the  case  by  the  counsel,  and  the  practice  in 
this  respect  cannot  be  said  to  be  fixed  or  uniform. 
The  jury  may,  at  the  court's  own  instance  or  in 
obedience  to  the  request  of  counsel  and  in  the  sound 
discretion  of  the  court,  be  recalled  from  their  room 
and  instructed;  but  such  instruction  must,  in  every 
case,  be  given  in  the  presence  of  the  counsel  for  both 
•ides.  The  instructions  must,  in  all  cases,  be  given  in 
open  court,  and  the  judge  should  neither  communicate 
with  the  jury  on  the  subject  of  the  case  in  writing  or 
by  messenger,  nor  should  he  go  to  their  room,  even 
though  it  be  merely  for  the  purpore  of  informing  them 
that  if  they  should  desire  any  further  information  on 
matters  of  law  they  should  ask  him  for  it."  Barton's 
Law  Pr.  (2d  Ed.)  551.  See  I^ewis  v.  Commonwealth, 
78  Va.  732;  Williams  v.  Commonwealth,  85  Va.  609, 
which  cases  afford  instances  of  instructions  to  jury 
after  retirement  to  consider  verdict. 

The  judge  may  exercise  his  discretion  as  to  the 
time  of  charging  the  jury.  B.  &  O.  R.  R.  Co.  v. 
Polly,  Woods  &  Co.,  14  Gratt.  458. 

It  is  not  too  late  to  request  an  instruction  during 
the  concluding  an  argument  of  counsel  for  plaintiff. 
Hoge  V.  Turner,  96  Va.  635. 

It  is  for  the  judge  who  tries  a  cause  to  determine 
v.hether  he  will  give  or  refuse  an  instruction  asked 
for,  before  the  argument  is  commenced  or  after  it  is 
concluded.  B.  &  O.  R.  R.  Co.  v.  Polly,  Woods  &  Co., 
14   Gratt.   447. 

The  law  does  not  fix  any  time  for  inFtructions. 
The  court  may  fix  it  by  rule.  State  v.  Cobbs,  40  W. 
Va.  718,  22  S.  E.  Rep.  310. 

In  State  v.  Cobbs,  40  W.  Va.  718,  22  S.  E.  Rep. 
310,  it  was  held  that  after  jury  had  returned  verdict 
of  murder  in  the  first  degree,  it  was  error  for  the 
court  on  motion  of  counsel  to  refuse  to  instruct  the 
jury  that  it  was  in  their  discretion  to  punish  the 
pii9onrr  with  death  or  confinement  in  the  penitentiary 
for  life. 


Instructions  should  never  be  given  until  the  evi- 
dence is  all  in,  unless  it  be  during  the  examination 
to  warn  the  jury  not  to  consider  certain  evidence 
which  may  have  been  incautiously  and  improperly 
admitted.     Barton's   I<aw   Prac.    (2d   Ed.)   651. 

When  a  case  is  submitted  to  the  jury  without  b- 
stnictions,  as  a  matter  of  practice  neither  parties  have 
a  right  to  demand  instructions  after  the  jury  has  re- 
tired. Williams  v.  Commonwealth,  85  Va.  607.  Sec 
also.  Sterling  Organ  Co.  v.  House,  25  W.  Va.  65: 
Jarrett  v.  Stevens,  36  W.  Va.  445;  TuUy  v.  Despard. 
31    W.    Va.   370. 

ff.  Instmctlona  Correct  In  Themselves 
Should  Be  Given  am  Asked. — ^Baltimore  &  0.  R. 
Co.  V.  Lafferty,  14  Gratt.  478;  Gordon  v.  Richmond 
83  Va.  436;    N.  &  W.  R.  R.  Co.  v.  Wysor,  82  Vi.  250. 

"When  a  party  asks  for  a  proper  instruction,  it  I 
the  duty  of  the  court  to  give  it  substantially  as  asked 
for."  The  court  in  B.  &  O.  R.  R.  Co.  v.  Polly, 
Woods   &   Co.,    14   Gratt.    468. 

"A  party  has  the  right  to  have  his  own  instntctio' 
given  as  he  offers  it,  if  it  clearly  and  correctly  states 
the  law,  and  is  applicable  to  the  facts  of  the  case." 
Bertha  Zinc  Co.  v.  Martin,  93  Va.  page  805,  citing 
and  following  Roscnbaums  v.  Weeden,  Johnson  &  Co., 
18  Gratt.  799.  To  the  same  effect  arc  the  W.  Va- 
cases  of  Jordon  v.  Ben  wood,  42  W.  Va.  312;  State 
V.  Evans,  33  W.  Va.  417,  10  S.  iv  Rep.  792;  State 
v.  Kerns,  47  W.  Va.  000,  34  S.  E.  Rep.  734. 

h.  Substltntlnir  Instrnctlons  Asked  for.— 
In  R.  &  D.  R.  R.  Co.  v.  Norment.  84  Va.  167,  the 
court  refused  to  disturb  the  judgment  of  the  lower 
court  for  refusing  defendant's  instructions,  although 
correct,  where  the  instructions  substituted  by  the  eowt 
itself  were  in  substance  the  same,  only  more  direct 
and  strongly  expressed;  on  the  ground  that  defend- 
ant could  not  possibly  have  been  injured  by  the  re- 
fusal and  substitution.  See  also,  Simmons  ft  VfiaA 
V.  McConnell,  86  Va.  498,  where  it  was  held,  no  error 
to  refuse  an  instruction  if  the  court  gives  one  in  its 
place  of  the  same  tenor  and  effect.  Citing  and  fol- 
lowing N.  &  P.  R.  R.  Co.  V.  Ormsby,  27  Gratt  457; 
Va.  Midland  R.  v.  White,  5  S.  E.  Rep.  573;  Ceotral 
Lunatic  Asylum  v.  Flanagan,  80  Va.  116.  See  also, 
Norfolk  &  W.  R.  Co  v.  Marpole,  97  \  a.  594;  Bertha 
Zinc  Co.  V.  Martin,  93  Va.  791 ;  Blankenship  v.  C  & 
O.  R.  Co.,  94Va.  458;  Proctor  ▼.  Spratley,  78Vt.25< 

1.  Reanestlnar  Instructions  on  Points  Al- 
ready Covered. — It  is  not  error  for  the  court  to 
refuse  instructions,  on  points  which  have  already  bees 
covered  by  previous   instructions. 

"No  court  is  bound,  in  the  same  case,  to  give  t«o 
instructions  of  the  same  tenor  and  effect."  The 
court  in  R.  &  D.  R.  R.  Co.  v.  Burnett,  88  Va.  544. 

"The  settled  rule  is  that  when  an  instractioo  ii 
given  which  covers  the  entire  case,  and  properly  sab- 
mits  it  to  the  jury,  it  is  not  error  to  refuse  to  give 
another,  even  though  in  point  of  law  it  is  cor> 
rect."  The  court  by  Lbwis,  P.,  in  Ferguson  v.  Willa, 
88  Va.  i40,  citing  and  following  Central  LoDalie 
Asylum  v.    Flanagan,  80  V  a.   110. 

If  an  instruction  states  two  distinct  proposition^ 
one  of  which  is  already  covered  oy  another  initroc- 
tion,  the  other  not  based  upon  any  evidence  in  tke 
case,  it  is  not  error  to  refuse  the  whole  instmctiaB. 
R.  &  D.  R.  R.  Co.  V.  Burnett,  88  Va  538.  See  «lso» 
Harman  v.  Cundiff,  82  Va.  239;  Atkinson  v.  Smitk. 
24  S.  E.  Rep.  901;  Davidson  v.  Pittsburg,  etc,  B- 
Co.,  41  W.  Va.  407;  State  v.  Bingham,  42  W.  Va. 
?34;  Hoge  v.  Turner.  96  Va.  624;  McDonald  v.  N. 
£:  W.  R.  Co.,  95  Va.  98;    Morotock  Ins^  Co.  v.  Pas- 
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key,  91  Va.  259;  Norfolk,  etc.,  R.  Co.  v.  Mills  & 
Fairfax,  91  Va.  613;  Taylor  v.  Commonwealth,  90  Va. 
109;  Hall'B  Caae.  89  Va.  171;  Simmons  &  Winch  v. 
McConnell,  86  Va.  494;  Virginia  Midland  R.  K.  Co. 
V  White.  84  Va.  498;  Travelers'  Ins.  Co.  v.  Harvey, 
82  Va.  949;  SnouflFer  v.  Hansbrough.  79  Va.  166; 
Nicholas  V.  Commonwealth,  91  Va.  741;  State  v. 
Staley.  45  W.  Va.  792.  32  S.  E.  Rep.  198;  State  v. 
Bingham,  42  W.  Va.  234.  24  S.  E.  Rep.  883. 

V.  BPFBSCT  QF  ERRONEOUS  INSTRUC 
TlOJfS. 
m.  Policy  of  Virginia  Court.-The  policy  of 
the  Virginia  Court  is  well  expressed  by  K«ith  P.. 
in  Jackson's  Case.  97  Va.  762.  "It  has  been  said  by 
thi«  court  that  all  error  is  presumed  to  be  prejudicial. 
and  while  it  has  approved  verdicts  rendered  upon 
erroneous  instructions,  it  does  so  with  great  caution. 
and  only  where  it  clearly  appears  that  no  injury 
could  have  resulted  from  the  error." 

l».  Rule  Stated  «ud  Ca»e»  Cited.— In  Wnght 
T.  Independence  Bank.  96  Va.  732.  the  court  said: 
"It  is  unnecessary  to  consider  that  assignment  of 
error,  for  if  it  were  conceded  that  the  action  of  the 
court  was  erroneous,  as  claimed,  it  is  immaterial,  for 
under  the  facts  of  the  case,  upon  correct  instructions 
a  different  verdict  could  not  have  been  rightly  found 
by  the  jury.  And  it  is  the  settled  rule  of  this  court. 
recognized  and  acted  upon  in  numerous  cases,  not  to 
reverse  where  the  court  can  see  from  the  whole  rec- 
ord that  under  correct  instructions  a  different  verdict 
could  not  have  been  rightly  found,  or  that  the  ex- 
ceptant could  not  haVe  been  prejudiced  by  the  action 
of  the  court  in  giving  the  instructions  given,  or  in 
refusing  those  which  were  rejected.  Richmond  Ry. 
Co.  V.  Garthright.  92  Va.  627,  839;  Brighthope  Ry. 
Co  T.  Rogers.  76  Va.  443.  451."  See  also  to  this 
effect,  Preston  v.  Harvey,  2  H.  &  M.  55;  Colvin  v. 
Mencfee,  11  Gratt.  87;  Western  U.  Tel.  Co.  v.  Rey- 
nolds, 77  Va.  173;  Snouffer  v.  Hansbrough.  79  Va. 
166;  Benn  v.  Hatcher,  81  Va.  25;  B.  &  O.  R.  R.  Co. 
V.  McKenzie,  81  Va.  71;  Payne  v.  Grant.  81  Va.  164; 
R.  &  D.  R.  R.  Co.  v.  Norment.  84  Va.  167;  Preston 
▼.  Harvey.  2  H.  &  M.  55;  Commonwealth  v.  Lucas, 
84  Va.  303;  Wager  v.  Barbour,  84  Va.  419;  Bernard 
▼.  R.  F.  &  P.  R.  R.  Co.,  85  Va.  792;  Richmond 
Granite  Co.  v.  Bailey,  92  Va.  554;  Vaughan  v.  Com- 
monwealth, 85  Va.  671;  Keesee  et  als,  v.  Bank,  77 
Va.  129;  N.  Y.  Life  Ins.  Co.  v.  Hcndren,  24  Gratt.  536. 
"It  is  well  settled  that  if  a  misdirection  or  other 
mistake  of  the  court  appear  in  the  record,  it  must  be 
presumed  that  it  affected  the  verdict  of  the  jury,  and 
is  therefore  a  ground  for  which  the  judgment  must  uc 
reversed,  unless  it  plainly  appear  from  the  whole 
record  that  the  error  did  not  and  could  not,  have 
affected  the  verdict."  Kimball  &  Fink  v.  Borden.  95 
Va-  207.  citing  4  Min.  Inst.  937;  Kincheloe  v.  Trace- 
wells.  11  Gratt.  587;  Danville  Bank  v.  Waddill,  27 
Oratt.  448;  Edmunds  v.  Harper,  31  Gratt.  637;  Rich 
niond.   etc.,   R.   Co.  v.   Garthright,  92   Va.  627. 

When  it  appears  from  the  record  that  the  granting 
of  an  erroneous  instruction  could  not  have  preju- 
diced the  prisoner,  the  appellate  court  will  not  re- 
verse the  judgment  of  the  lower  court.  Muscoe's 
Case,   87   Va.   460. 

The  question  whether  or  not  certain  instructions 
are  correct  is  immaterial,  where  the  evidence  certi- 
fied, shows  that  the  case  is  clearly  with  the  winning 
party.  Moore  v.  City  of  Richmond,  85  Va.  538, 
citing  and  following  Colvin  v.  Menefee,  11  Gratt.  87. 
c.  ErFoneoua  In  struct  Ion  IVIll  Bflect  a 
It^veraal. — When   an  appellate  court  is  of   opinion 


that  an  instruction  given  by  the  lower  court  to  the 
jury,  is  erroneous,  the  appellate  court  cannot  under- 
take to  determine  that  the  verdict,  notwithstanding 
the  erroneous  instruction,  is  right  upon  the  evidence, 
and  therefore  to  affirm  the  judgment.  But  the  judg- 
ment must  be  reversed  and  the  cause  remanded  for 
a  new  trial.  Wiley  et  als.  v.  Givens  et  ah.,  6  Gratt. 
277,  cited  and  followed  in  Rea's  Adm'x  v.  Trotter  & 
Bro.,    26   Gratt.    585.   600. 

d.  West  Vlnrlnla  Rule.— The  rule  in  both 
civil  and  criminal  courts  is,  that  when  an  erroneous 
instruction  has  been  given  to  the  jury,  the  presump- 
tion is  that  the  exceptor  was  prejudiced  thereby;  and 
the  judgment  will  be  reversed  for  this  cause,  unless 
it  clearly  appears  from  the  record  of  the  case,  that 
the  exceptor  could  not  have  been  prejudiced  by  the 
giving  of  such  erroneous  instructions,  in  which  case 
the  judgment  will  not  be  reversed  for  said  cause. 
State  V.    Douglass,   28   W.   Va.   303. 

e.  Mlaatatlnor  Pnnlahment.— The  rule  in 
Virginia  is  that  when  by  the  misstating  of  the  pun- 
ishment in  the  instruction,  the  prisoner  is  injured, 
such  misstatement  is  reversible  error,  but  if  it  is 
apparent  that  the  prisoner  was  not  injured,  the  judg- 
ment of  the  lower  court  will  not  be  oisturbed. 

Thus  in  Allen  v.  Commonwealth,  2  Leigh  727, 
where  the  offence  for  which  the  prisoner  was  indicted 
was  punishable  by  confinement  in  the  penitentiary  for 
not  less  than  one  nor  more  than  three  years;  while 
the  clerk  charged  the  jury  that  the  term  of  imprison- 
ment was  for  a  period  of  not  less  than  two  or  more 
than  three  years;  and  the  jury  sentenced  the  prisoner 
to  two  years.  Judge  Fieu>  in  delivering  the  opinion 
of  the  court  says:  "The  charge  given  by  the  clerk 
to  the  jury  was  erroneous,  and  was  well  calculated  to 
mislead  them  as  to  the  legal  term  of  imprisonment. 
It  was  equivalent  to  an  instruction  from  the  court; 
it  was  given  by  an  officer  of  the  court,  in  the  usual 
course  of  his  duty,  in  the  presence  and  hearing  of 
the  court;  and  not  having  been  corrected  by  the 
court,  must  be  regarded  as  sanctioned  by  it.  What 
effect  it  had  does  not  appear  from  anything  in  the 
record.  But  it  may  have  induced  the  jury  to  agree 
upon  the  term  of  two  years  for  the  prisoner's  con- 
finement in  the  penitentiary,  believing  that  to  be  the 
minimum,  when,  if  they  had  been  correctly  informed 
of  the  law,  they  might  have  ascertained  his  imprison- 
ment to  be  one  year  only." 

In  Mitchell's  Case,  75  Va.  856,  the  clerk  instructed 
the  jury  that  the  minimum  punishment  was  three 
years  confinement  in  the  penitentiary  and  the  maxir 
mum  five  years,  when  in  fact  the  minimum  was  two 
years,  but  the  jury  brought  in  a  verdict  sentencing 
the  prisoner  to  five  years  confinement;  the  appellate 
court  in  refusing  to  reverse  the  judgment,  distin- 
guishes Allen's  Case,  supro,  as  follows:  "Now,  in 
the  case  before  us  the  verdict  of  the  jury  fixed  the 
term  of  imprisonment  at  five  years,  which  is  the  max- 
imum  term  of  imprisonment  fixed  by  law.  and  the 
maximum  declared  by  the  charge  of  the  clerk  to  the 
jury.  It  cannot  be  said  in  this  case,  as  in  Allen's 
.Case,  that  the"  jury  was  misled  by  the  charge  of  the 
clerk,  although  it  was  erroneous,  and  that  they  might 
have  found  a  verdict  for  a  different  period  if  they 
had  been  correctly  informed  of  the  law.  If  their 
verdict  had  fixed  the  term  of  impriscnment  at  three 
years,  the  minimum  erroneously  charged  by  the  clerk, 
then  all  the  reasoning  of  the  judge  held  in  Allen's 
Case  would  apply  with  full  force.  But  the  jury  fixed 
upon  the  maximum  period,  and  that  period  having 
been  correctly  stated  in  the  charge  of  the  clerk.  It 
cannot  be  said  that  they  were  misled.  It  is  plain 
(hat   if  the   clerk  had   also   correctly  stated  the  mf»»»- 
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mum  as  well  as  the  maximum  per.od,  the  verdict 
would   have    been   precisely   the   same. 

It  is  impossible  to  say  that  the  prisoner  was  in  any 
way  prejudiced  by  the  erroneous  charge  of  the  clerk, 
or  to  conceive  in  what  respect  he  could  have  been 
benefited  if  the  minimum  period  of  punishment  had 
been  correctly  stated  by  the  clerk.  Mitchell's  Case 
was  quoted  and  approved  in  Whitlock  v.  Common- 
wealth, 89  Va.   337. 

f.  Rule  Stated. — So  by  the  great  weight  of  au- 
thority in  Virginia,  if  the  appellate  court  can  see 
from  the  whole  record  that  the  appellant  was  not 
injured  by  the  refusal  of  a  correct  instruction  or  the 
giving  of  an  erroneous  one,  it  will  not  reverse  the 
judgment   of   the  lower  court. 

VI.    PRACTICE. 
«•     Conmael  Arsulnar  Inatractlona  IVronv- 

ly. — Counsel  in  arguing  the  case  before  the  jury, 
refers  to  an  instruction  given  by  the  court,  and  repre- 
sents it  erroneously.  It  is  not  error  in  the  court  to 
interrupt  him,  and  state  to  the  jury  the  instruction 
correctly.     Coleman  v.  Commonwealth,  25  Gratt.  86S. 

b.  Arvalnv  avalmst  InatmctlonB.— And 
where  the  court  has  properly  refused  an  instruction, 
it  was  not  error  to  refuse  to  allow  counsel  to  argue 
to  the  jury  the  manifestly  erroneous  propositions  of 
law  embodied  in  such  instruction.  Alleghany  Iron 
Co.  V.  'leaford,  96  Va.  380;  Dejarnette's  Case,  75 
Va.   867,  883;   Davenport's  Case,   1    I^igh   588. 

c.  Aa  to  Special  Verdict. — It  is  not  error  for 
the  court  to  refuse  to  instruct  the  jury,  after  being 
sworn  and  before  evidence  introduced,  to  render  a 
special  verdict.  Woodward  v.  Woodson's  Heirs,  6 
Munf.    227. 

d.  Admlttlnar  BzUtence  of  Evidence. — If 
a  party  ask  for  instructions,  on  certain  evidence,  he 
admits  the  existence  of  such  evidence,  and  is  estopped 
from  afterwards  denying  the  existence  of  such  evi- 
dence.    Kimball  &  Fink  v.  Friend,  95  Va.  136. 

e.  Aa  to  Marked  Limea.— It  seems  to  be  mat- 
ter of  law,  on  which  the  court,  if  either  party  require 
it,  should  instruct  the  jury,  that  a  marked  line  should 
prevail  over  one  which  was  never  marked.  Dogan  v. 
Seekright,  4  H.  &  M.   125. 

f.  Correct  InatractioBs  Never  IVork  Snr^ 
prise. — A  correct  instruction  upon  a  point  which 
the  evidence  tends  to  prove  can  never  work  a  sur- 
prise in  law.     Sixton  v.  Aultman,  92  Va.  20. 

ar.  Reading  Section  of  Code.— In  Miller  v. 
Commonwealth  (not  officially  reported),  21  S.  E. 
Rep.  499,  the  plaintiff  excepted  to  the  action  of  the 
lower  court  in  permitting  the  clerk  to  charge  the  jury, 
by  reading  a  section  of  the  Code.  Held,  "The  act 
referred  to  contains  the  law  which  fixes  the  punish- 
ment visited  upon  the  prisoner  for  the  offence 
charged,  and  it  was  properly  read  to  the  jury." 

h.  Should  Specify  Points.— A  party  asking 
instructions  of  the  court  to  the  jury,  should  specify 
the  points,  and  not  ask  instructions  generally  as  to 
the  law  arising  out  of  a  complicated  mass  of  evi- 
dence.    Kitty  V.  Fitzhugh,  4  Rand.  600.  ' 

1.  Refusal  Not  Jnstifled— Inatance.— A 
court  cannot  be  justified  in  refusing  to  give  an  in- 
struction on  the  ground  that  the  defendant,  in  his 
application,  has  not  stated  the  evidence  given  in  the 
cause;  or  that  in  the  court's  opinion,  the  said  prin- 
ciples of  law  does  not  apply  to  the  case,  under  the 
circumstances  appearing  in  proof,  for  this  would  be 
undertaking  to  judge  of  the  weight  of  evidence,  of 
which  the  jury  arc  the  proper  judges.  Wells  ▼. 
Washington's  Adm'x,  6  Munf.  532. 


J.  Court  Not  Bound  to  Reduce  Oral  la* 
•tructiona  to  'Writinvi  Jury  HaTias  Re- 
tired.— After  an  oral  instruction  has  been  given  to 
the  jury  without  objection,  and  the  jury  has  retired 
to  consider  their  verdict,  the  court  is  not  bound,  od 
the  motion  of  the  prisoner,  to  recall  the  jury,  that 
the  instruction  may  be  reduced  to  writing;  or  to  send  a 
written  instruction  to  them.      Booth's  Case.  4  GratL  S2S. 

k.  How  and  l^hen  Diaaatiafled  Party 
Should  Except. — "Where  instructions  are  refused, 
when  they  ought  to  be  given,  or  where,  in  the  opin- 
ion of  the  party  against  whose  interest  they  operate, 
they  are  erroneous,  his  proper  course  is  to  introduce 
into  the  record,  by  means  of  a  bill  of  exceptions,  the 
circumstances  under  which  the  instruction  was  asked, 
the  instruction  itself,  and  the  opinion  of  the  court 
complained  of.  Then  the  appellate  court  is  enabled 
to  review  the  decision,  and  to  determine  upon  its 
correctness."     4    Min.    Inst.    (4th    Ed.)    920. 

If  a  party  be  dissatisfied  with  an  instruction,  he 
ought  to  state  his  objection  at  the  time.  If  no  ob- 
jection be  made  to  an  instruction  at  the  time  it  is 
given,  and  no  exception  taken,  or  the  point  saved 
but  objection  be  made  for  the  first  time,  after  vcr 
diet,  and  in  the  form  of  a  motion  to  set  it  aside;  the 
court  will  consider  whether,  under  all  the  drcu- 
stances,  the  party  has  been  prejudiced  by  the  in- 
struction; and  if  of  opinion  that  a  just  verdict  has 
been  rendered,  according  to  the  law  and  the  evi- 
dence, will  not  set  it  aside  on  account  of  that  objec- 
tion.     Bull   V.    The    Commonwealth,    14   Gratt.  613. 

1.  Remedy  of  Court  'Wlaen  Jury  DIare- 
ararda  Inatmctiona. — If  the  jury  in  a  civil  cast 
find  against  the  instructions  of  the  court,  the  coan 
has  no  remedy  but  to  grant  another  trial.  Thweai 
et  al.  V.  Finch,   1   Wash.  217. 

VII.    ON    APPBAIi. 

a.  Muat  Appear  on  the  Record. — Court  win 
not  notice  instruction  not  appearing  in  the  record 
The  appellate  court  will  not  consider  objections  to  an; 
instructions  not  excepted  to,  and  which  do  not  apfiear 
on  the  record.  Norfolk  v.  Johnakin,  94  Va.  285.  To 
the  same  effect  Mitchell's  Case,  93  Va.  77S. 

b.  Objection  Cannot  Be  First  Haide  in 
Appellate  Court. — ^A  party  cannot  object  to  the 
giving  of  an  instruction  for  the  first  time  in  the  appel- 
late court.  Richmond  &  D.  R.  R.  Co.  v.  Medley,  75 
Va.  499;  New  York,  P.  &  N.  R.  R.  Co.  v.  Thomas. 
92   Va.    772. 

c.  Inatruction  Not  Appearinir  in  Ree> 
ord,  IVill  De  Presumed  to  Have  Been  Cor^ 
rectly  Given. — ^An  instruction  not  appearing  in 
the  record  will  be  presumed  to  have  correctly  stated 
the    law.      Taylor  v.    Mallory,   96   Va.   30. 

"It  must  be  presumed  that  the  court  acted  cor- 
rectly in  refusing  instructions,  unless  it  appears  by 
facts  or  testimony  incorporated  in  the  bill  of  excep- 
tions that  the  instructions  were  relevant  or  irrdevanf 
to  the  cause."  Shephard  v.  McQuilkin,  2  W.  Va. 
90,  cited  and  followed  in  State  v.  Swift,  35  W.  Va, 
542,    14   S.   E.    Rep.    135. 

d.  Bill  of  Exceptiojia  Muat  Set  oat  Safl- 
dent  Matter. — Where  the  exception,  to  the  actioa 
of  the  court  in  giving  or  refusing  instructions,  does 
not  set  out  sufficient  matter  to  show  whether  ntch 
instructions  were  relevant  or  not,  the  appellate  court 
will  not  undertake  to  decide  whether  the  lower  court 
erred  in  giving  or  refusing  them.  Valley  Mutnal  U 
Ins.  Co.  V.  Teewalt,  79  Va.  421,  427.  citing  and  fol- 
lowing Fitzhugh's  Ex'or  v.  Fitzhugh,  11  Gratt  301; 
Harman   v.   City  of  Lynchburg^3  Gratt  ,43;  PoweD 

Tarry's  Adm'i 
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In  every  case  where  objection  is  made  to  an  in- 
struction of  the  lower  court,  the  first  point  of  inquiry 
is,  whether  the  jury  were  misled;  and  this  can  be  de- 
termined only  by  an  inspection  of  the  instruction  as 
a  whole,  taken  in  connection  with  the  pleadings  and 
the  evidence.  And  if  when  so  construed  it  appear 
probable  that  the  jury  were  not  misled,  the  judgment 
will  not  be  reversed,  although  the  instructions  in 
some  parts  may  not  be  strictly  correct.  Benn  v. 
Hatcher,  81   Va.   25,  31. 

If  an  erroneous  instruction  be  given  to  a  jury  by  a 
court,  and  it  appears,  by  other  bills  of  exceptions, 
chat  the  question,  on  which  that  erroneous  instruc- 
tion was  given,  did  not  arise  in  the  cause,  the  judg- 
ment will  be  affirmed  notwithstanding  the  erroneous 
instruction.     Hunter  v.  Jones,  6   Rand.   541. 

e.  'Will  Premiine  Jury  Folloi^ed. — When 
an  instruction  is  clearly  erroneous,  the  court  cannot 
presume  that  the  jury  did  not  take  into  consideration 
such  instruction,  but  will  presume  that  they  did  their 
duty,  and  followed  the  instruction.  Atlantic  &  D. 
R.   Co.   V.  Ironmonger,  95   Va.   633. 

f.  'Win  Vot  Coniilder  Brroneons  Iniitrac- 
tlons  GW«ii  at  Appellant's  Instance. — A 
judgment  for  the  plaintiff  ought  not  to  be  reversed, 
on  the  ground  that  the  court  at  the  instance  of  the 
defendant  gave  an  erroneous  instruction  to  the  jury. 
Murrell   v.   Johnson,    1    H.   &  iii.   450. 

"A  party  cannot  invite  the  court  to  commit  error 
by  asking  for  an  erroneous  instruction,  and  be  per- 
mitted afterwards  to  have  the  verdict  set  aside  for 
the  error  into  which  the  court  has  been  thus  misled." 
Home  Ins.  Co.  v.  Sibert,  96  Va.  408,  citing  and  follow- 
ing Kimball  &  Fink  v.  Friend,  95  Va.  125.  Sec  also,  B. 
&  O.  R.  R.  Co.  V.  Few,  94  Va.  82,  89;  Richmond  Trac- 
tion Co.  V.  Hildebrand,  98  Va.  — .  5  Va.  L.  Reg.  691. 

The  appellate  court  will  not  reverse  the  judgment 
on  account  of  an  erroneous  instruction  given  at  the 
instance  of  the  prisoner,  yet  it  will  point  it  out,  in 
order  that  the  mistake  will  not  occur  again.  State 
V.   Robinson,  20  W.   Va.    713,  744. 

ir.  Instances. — Though  verdict  be  contrary  to 
instructions,  yet,  if  there  be  no  evidence  to  prove 
the  case  supported  by  them,  it  will  not  be  set  aside. 
Smith  V.  Tate,  82  Va.  657. 

Instructions  are  asked  by  the  defendant  and  re- 
fused by  the  court.  As,  whether  correct  or  not, 
plaintiff  was  entitled  to  recover  upon  the  evidence 
in  the  record,  independent  of  that  referred  to  in  the 
instructions;  the  refusal  to  give  them  is  not  ground 
for  reversing  the  judgment.  New  York  L.  Ins.  Co. 
T.    Hendrcn,  24  Gratt.   536. 

An  instruction  that  makes  the  defendant's  right 
to  a  verdict  depend  upon  two  events  when  either  if 
proved  is  sufficient  to  defeat  the  plaintiff's  recovery, 
is  erroneous.  Va.  &  N.  C.  Wheel  Co.  v.  Chalkley,  98 
Va.  — ,  5   Va.  L.  Reg.   763. 

An  instruction  of  a  court  will  not  be  reversed, 
when  it  is  right  in  principle,  but  the  reason  assigned 
is   erroneous.     Kasley  v.   Craddock,  4  Rand.   423. 

If  an  opinion  or  instruction  of  the  court  given  on 
a  former  trial  is  relied  on  before  the  jury  on  the 
second  trial  by  the  party  in  whose  favor  it  was  given, 
without  asking  for  such  opinion  or  instruction  from 
the  court,  and  a  verdict  and  judgment  are  rendered 
for  Ijim,  the  appellate  court  will  consider  the  opinion 
or  instruction  so  relied  on;  and  if  it  is  erroneous, 
will  reverse  the  judgment  and  award  a  new  trial. 
Crawford   v.    Morris,   5   Gratt.   90. 

VIII.    AT    SECOTfD    TRIAL. 

When  an  instruction   given   at  the   first  trial  is  oiv 


appeal  pronounced  erroneous,  it  is  error  for  iuj 
court  on  the  second  trial  to  give  the  same  instruc* 
tion,  the  evidence  being  the  same.  Smith  v.  Snyder, 
82    Va.    614. 

Where  the  appellate  court  has  decided  that  certain 
parol  evidence  is  not  sufficient  to  establish  adversary 
possession,  in  an  action  of  ejectment,  and  the  cause  is 
remandc'd  for  a  new  trial,  in  the  second  trial,  the  evi- 
dence being  the  same  the  defendant,  the  appellant  in 
the  appellate  court,  is  entitled  to  have  the  jury  in- 
structed that  they  must  disregard  all  the  parol  evi- 
dence of  the  plaintiff.    Pasley  v.  English,  10  Gratt.  236. 

Instructions  given  at  a  second  trial  based  on  the 
principles  of  law  decided  on  the  first  appeal,  cannot 
be  questioned  on  a  second  appeal.  N.  Y.  Life  Ins. 
Co.  V.  Clemmitt,  77  Va.  366. 


218        *Pretlow  v.  Bailey's  Ex'x  &  als. 

September  Term,   1877,   Staunton. 
Absent,   Anderson,   J. 

1.  Statute — Abatement  of  IVar  Interest — 
UnconstltntlonalltT*— The  act  of  April  2, 
1873.  Code  of  1873.  ch.  173,  f  14,  p.  1120,  which 
authorizes  the  abatement  of  war  interest  upon  debts 
contracted  before  the  10th  of  April,  1865,  is  un- 
constitutional and  void;  and  a  creditor  residing  in 
Virginia  during  the  war  is  entitled  to  have  interest 
upon  his  debt. 

2.  Appeals — Grounds. — Though  the  amount  of 
interest  disallowed  is  less  than  $500,  yet  the  case, 
involving  the  constitutionality  of  a  statute,  the 
court  of  appeals  has  jurisdiction  of  it. 

This  was  a  bill  filed  in  the  circuit  court  of 
Albemarle  county  by  Ann  Eliza  Bailey  in 
her  own  right  and  as  executrix  of  Thomas 
R.  Bailey,  deceased,  for  her  dower,  and  the 
settlement  of  his  estate.  The  only  question 
involved  in  the  appeal  was  the  propriety  of 
disallowing  the  interest  during  the  war  upon 
the  debt  due  to  Thomas  H.  Pretlow.  It  ap- 
pears that  in  1860  Pretlow  sold  and  con- 
veyed to  Bailey  three  pieces  of  ground  near 
Charlottesville,  for  the  purchase  of  which 
Bailey  executed  to  Pretlow  his  eight  bonds, 
payable  on  the  1st  of  January,  1862,  and  so 
on  annually  to  the  1st  of  January,  1869;  and 
conveyed  the  land  in  trust  to  secure  them. 
This  deed  provides  that  as  soon  as  default 
is  made  in  the  payment  of  any  one  of  these 
bonds,  or  the  interest  thereon,  the  trustee, 
upon  request,  should  sell,  &c.  Upon  the  last 
account  reported  by  the  commissioner,  in- 
terest upon  the  debt  of  Pretlow  during 
818  the  war,  amounting  to  *$419.19,  was 
disallowed;  and  to  this  Pretlow  ex- 
cepted. The  cause  came  on  to  be  heard  on 
the  27th  of  October,  1874,  when  the  court 
overruled  the  exception  of  Pretlow;  and  he 
thereupon  applied  to  this  court  for  an  ap- 
peal; which  was  allowed. 

Watson  &  Perkins,  for  the  appellant. 
William  J.  Robertson,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 
This  is  a  case  involving  the  right  of  a 

See  Roberta  v.  Cocke,  28  Gratt. ^  and  noU, 
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creditor  to  recover  what  is  called  war  inter- 
est, notwithstanding  the  act  approved  April 
2,  1873,  which  is  the  same  with  the  provision 
on  that  subject  contained  in  the  14th  section 
of  chapter  173  of  the  Code,  page  1120.  The 
same  question  was  involved  in  several  cases 
recently  decided  by  this  court,  but  not  yet 
reported — at  least  in  the  regular  report  of 
the  decisions  of  the  court — having  all  been 
decided  too  late  for  publication  in  the  last 
volume  of  Grattan's  Reports.  In  those  cases 
the  question  was  solved  in  favor  of  such 
right,  and  it  was  held  that  in  its  application 
to  such  a  case  the  act  is  unconstitutional 
and  void.  Therefore  it  is  unnecessary  to  re- 
peat here  the  reasons  for  such  a  conclusion, 
which  are  fully  set  out  in  those  cases,  and  it 
is  sufficient  in  this  case  merely  to  refer  to 
them.  They  are  Roberts'  adm'r  v.  Cocke, 
&c. ;  Murphy  v.  Gaskins'  adm'r;  Cecil  v.  Dey- 
erle,  &c. ;  Linkous,  &c.  v.  Shafer,  &c.;  Garnand 
v.  Childress,  &c. ;  and  Kent's  adm'r  v.  Kent's 
adm'r:  the  first  two  and  last  of  which  cases 
are  reported  in  the  Virginia  Law  Journal — ^28 
Gratt.  207,  840;  the  former  in  the  last  March 
number,  page  168,  and  the  latter  in  the  last 
September  number,  page  656,  of  that  publica- 
tion— 28  Gratt.  775.   The  jurisdiction  of 

814  this  court  *in  those  cases  and  this,  is 
independent  of  any  question  as  to  the 

value  or  amount  of  the  matter  in  controver- 
sy, and  rests  upon  one  of  the  exceptions 
enumerated  in  the  constitution  of  the  state 
(article  VI,  section  2),  to-wit:  the  one  which 
relates  to  controversies  concerning  or  in- 
volving the  constitutionality  of  a  law. 

The  court  is  therefore  of  opinion  that  the 
circuit  court  erred  in  overruling,  instead  of 
sustaining,  the  exception  taken  by  the  de- 
fendant Pretlow  to  the  report  of  Commis- 
sioner Gordon,  dated  28th  September  and 
filed  2d  October,  1872:  and  that  so  much  of 
the  decree  appealed  from  as  is  in  conflict 
with  the  foregoing  opinion,  ought  to  be  re- 
versed and  annulled  with  costs,  and  a  de- 
cree rendered  in  conformity  therewith. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  arguments  of  coun- 
sel, is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  it  has  jurisdic- 
tion of  this  appeal,  and  that  the  circuit  court 
erred  in  overruling,  instead  of  sustaining, 
the  exception  taken  by  the  appellant  Pret- 
low to  the  report  of  Commissioner  Gordon, 
dated  28th  September  and  filed  2d  October, 
1872.  Therefore  it  is  decreed  and  ordered, 
that  so  much  of  the  decree  appealed  from 
as  is  in  conflict  with  the  foregoing  opinion 
and  erroneous  as  aforesaid,  be  reversed  and 
annulled,  and  that  the  appellee,  Ann  Eliza 
Bailey,  out  of  her  own  estate,  and  the  ap- 
pellee, Ann  Eliza  Bailey,  executrix  ot  Thom- 
as R.  Bailey,  deceased,  out  of  the  estate  of 
her  said  testator  in  her  hands  to  be  admin- 
istered, do  pay  to  the  appellant  his  costs  by 
him    expended   in    the    prosecution    of 

815  his   appeal   aforesaid   here.    And   *this 
court,  proceeding  to  render  such  decree 


as  the  said  circuit  court  ought  to  have  ren- 
dered, in  lieu  of  so  much  of  the  said  decree 
as  is  erroneous  and  reversed  and  annulled 
as  aforesaid,  it  is  further  decreed  and  or- 
dered that  the  said  exception  taken  by  the 
said  defendant  Pretlow  to  the  said  report  oi 
Commissioner  Gordon,  be  and  the  same  is 
hereby  sustained.  And  it  is  ordered  that 
this  cause  be  remanded  to  the  said  circuii 
court  of  Albemarle  county  for  further  pro- 
ceedings to  be  had  therein  to  a  final  de- 
cree; which  is  ordered  to  be  forthwith  cer 
tified  to  the  said  circuit  court  of  Albemarle 
county. 

Decree  reversed. 
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816      *Lewis  &  aL  v.  Davisson's  Ez'or. 

September  Term,   1877,  Staunton. 

I/,  C  &  B,  partners  under  the  name  of  L,  C  &  Co.,  is 
April,  1862,  gave  their  note  to  Mrs.  D  for  $86150, 
payable  the  1st  of  April,  1864,  the  last  pajrment  of  a 
tract  of  land.     Before  it  fell  due  she  authorized  F 
as  her  agent  to  collect  the  note  and  to  receive  Con- 
federate currency  for  it.     P  saw  1,  and  so  informed 
him,  and  a  few  days  after  h  sent  the  Confederate 
currency  to  P.     In  the  meantime  P  heard  that  there 
was  to  be  a  new  issue  of  Confederate  notes,  and 
therefore    when    L's    agent    brought    the    notes,    P 
refused   to   receive   them,    except   upon  the  express 
agreement   that    Mrs.    D    would   consent  to  receive 
them.      Upon    that    understanding    P    received   the 
notes,  endorsed  a  receipt  upon  the  note  and  deliv- 
ered it  to  the  agent,   who  handed  it  to  L.  and  L 
tore  off  the  name  of  the  makers.     Mrs.  D  declined 
to   receive  the  notes   and  returned  them  to  P.  but 
authorized  him  to   receive  payment  in  the  new  is- 
sue.    P  took. the  notes  at  once  to  the  place  of  busi- 
ness of  L,  C  &  Co.,  and  saw  B,  who  informed  him 
L  uad  the  note;  but  he  received  the  notes  and  gave 
P    a    paper    acknowledging    the    receipt    of   $862.50 
they  had  paid  Mrs.   D,  and  which  she  had  refused 
to    receive,  and  concludes:     We   now   owe  Mrs.  D 
the  above  amount,   which   we  will   pay  in  the  new 
issue  of  Confederate  money  after   the   1st  of  April 
next:    signing  the  firm  name.     P   took  this  receipt 
and  gave  it  to  Mrs.   D.     Twice  in  the  year  B  of- 
fered to  pay  P  the  debt  in  the  new  issue;  but  P  in- 
formed him   he   had  given   the   receipt  to  Mrs.  D, 
and  was  no  longer  her  agent.     In  an  action  based 
upon  the   original   note — Heu>: 
1.   Negotiable     Note — Dlaeharse. — The    de- 
livery by  B  and  reception  by  Mrs.    D  of  th?  pa« 
per  given   to  P  by  B,  is  not  a  discharge  of  the 
note,    unless   it   was  so    intended    and  agreed  by 
Mrs.  D;   and  this  must  be  dearly  shown  by  the 
defendants. 
217         '2.     Same— Same.— The    delivery    of  the 
note  by  P  to  the  agent  of  L,  and  its  can- 
cellation    and   possession    by    L*   will   not  prevent 
an  action  upon  it  by  Mrs.   D. 

This  was  an  action  of  debt  in  the  circuit 
court  of  Rockingham  county,  brought  by 
Anne  Davisson,  and  on  her  death  revived  in 
the  name  of  her  executor,  against  John  F. 
Lewis,  James  M.  Crawford  and  Manasses 
Blackburn,  late  partners  doing  businrss 
under  the  name  of  Lewis,  Crawford  and  0% 
to  recover  the  sum  of  ^62.50,  which  the 
plaintiff  alleged  g^0eJ>be@O^^k"P«»  » 
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note  bearing  date  the  19th  of  April,  1862, 
and  payable  on  the  1st  of  April,  1864. 

There  was  a  judgment  against  Blackburn, 
without  defence.  Lewis  and  Crawford  filed 
the  pleas  of  "nil  debet"  and  "payment."  And 
there  was  a  verdict  and  judgment  for  the 
plaintiff  for  $862.50,  with  interest  at  the  rate 
of  six  per  centum  per  annum  from  the  27th 
of  January,  1876,  till  paid. 

On  the  trial  of  the  cause,  the  defendant 
took  three  bills  of  exceptions,  the  first  as  to 
instructions  given  by  the  court  on  the  mo- 
tion of  the  plaintiflF,  and  the  refusal  to  give 
one  asked  for  by  the  defendants;  the  second 
to  the  refusal  of  the  court  to  give  an  m- 
struction  asked  for  by  the  defendant,  and 
giving  it  with  an  addition;  and  the  third  to 
the  refusal  of  the  court  to  grant  a  new  trial. 
In  this  exception  the  facts  are  stated  by  the 
court,  which  are  substantially  as  follows: 

On  the  19th  of  April,  1862,  Lewis,  Craw- 
ford &  Co.  executed  their  note,  by  which  they 
promised  to  pay  to  Anne  Davisson  the  sum  of 
eight  hundred  and  sixty-two  dollars  and  fifty 
cents  on  the  1st  of  April,  1864,  the  third  and 
last  instalment  on  a  tract  or  parcel  of  land. 
Some  time  before  April,  1864,  Anne  Davisson 
instructed  her  agent,  James  A.  Patterson,  who 
had  this  note  in  his  possession,  to  apply  to 
John  F.  Lewis  and  collect  from  him 
218  *the  amount  specified  in  said  note,  and 
authorized  Patterson  to  receive  in  pay- 
ment thereof  Confederate  money.  Some  six 
months  before  this  Lewis  had  offered  to  pay 
said  note  in  Confederate  money;  but  Mrs. 
Davisson  had  refused  to  receive  it.  Soon  after 
receiving  his  instructions,  Patterson  met 
Lewis  and  informed  him  what  his  instruc- 
tions were,  and  that  Mrs.  DavisSon  was  then 
ready  to  receive  Confederate  money  in  pay- 
ment of  the  note,  as  she  could  then  get  Con- 
federate bonds  for  the  money.  Lewis  said 
he  did  not  have  the  money  with  him,  but 
would  send  it  to  Patterson  in  a  day  or  two. 
Accordingly  in  a  day  or  two  thereafter  Lew- 
is did  send  by  H.  P.  Mason  the  nominal 
amount  of  Confederate  money  sufficient  to 
pay  the  note.  But  between  the  time  of  Pat- 
terson's conversation  with  Lewis  and  his 
sending  the  money  by  Mason,  Patterson 
had  learned  that  Confederate  money  was  to  be 
scaled  or  reduced  one- third  by  a  new  issue  of 
Confederate  notes;  and  before  he  would  re- 
ceive the  money,  he,  on  his  own  motion  and 
without  instructions  from  Mrs.  Davisson,  made 
Mason  promise  and  agree  that  if  Mrs.  Davis- 
son should  refuse  to  receive  such  treasur> 
notes  they  should  be  returned  by  Patterson  to 
Lewis,  and  the  note  of  Lewis,  Crawford  & 
Co.  should  be  returned  by  Lewis  to  Patter- 
son. Unon  this  express  agreement  Patter- 
son endorsed  a  receipt  of  payment  on  the 
note  and  delivered  it  to  Mason,  who  deliv- 
ered it  to  Lewis;  and  Lewis  thereupon  tore 
off  from  it  the  name  of  the  makers  of  the  note. 

A  few  days  after  receiving  the  notes,  Pat- 
terson sent  them  by  his  son  to  Mrs.  Davisson, 
and  caused  her  to  be  informed  of  the  rumor 
he  had  heard  about  the  new  issue,  and  that 
she  could  return  the  treasury  notes  sent  to 
her,  if  she  objected  to  them,  or  s^w  proper; 
and  Mrs.  Davisson  did  object  to  the  treasury 


notes  sent  to  her,  and  returned  them  to  her 
agent,  Patterson,  to  take  the  money 
219  *back,  and  if  they  would  pay  "the  new 
issue'*  she  would  take  it.  The  day  af- 
ter Patterson  received  back  the  said  treas- 
ury notes,  with  instructions  as  aforesaid,  he 
went  to  the  place  of  business  of  the  then 
firm  of  Lewis,  Crawford  &  Co.,  (which  was 
a  new  firm  doing  business  under  the  same 
name),  to  see  Lewis,  but  not  finding  him, 
he  had  an  interview  with  the  defendant, 
Blackburn,  and  informed  him  that  his  prin- 
cipal declined  to  receive  the  "old  issue" 
notes,  but  would  take  the  new  issue.  Black- 
burn said  that  Lewis  had  just  left,  but 
would  be  back  in  the  evening  or  next  morning, 
and  that  he  had  the  note  with  him.  Patterson 
then  asked  Blackburn  whether  he  would  take 
the  money  and  give  him  a  receipt  for  it ;  which 
Blackburn  agreed  to  do,  and  thereupon  said 
money  was  delivered  to  said  Blackburn, 
who  gave  him  a  receipt  in  which  he  says: 

"Received  of  Mr.  J.  A.  Patterson  $862.50, 
the  money  we  paid  him  for  our  bond  to  Mrs. 
Davisson,  and  she  refused  to  receive  at  this 
time.  We  now  owe  Mrs.  Davisson  the 
above  amount,  which  we  will  pay  in  the 
new  issue  of  Confederate  money  after  the 
1st  of  April  next. 

Lewis,  Crawford  &  Co., 
Per  M.  Blackburn." 

This  receipt  was  delivered  to  Patterson, 
Blackburn  agreeing  to  get  the  note  from 
Lewis  and  return  it  to  Patterson.  This  re- 
ceipt Patterson  delivered  to  Mrs.  Davisson, 
who  received  it  \yithout  objection,  and  kept 
it  in  her  possession  until  June,  1868,  when 
an  action  of  assumpsit  was  brought  upon  it; 
which  was  afterwards  dismissed. 

In  the  month  of  May,  1864,  and  also  in 
August,  1864,  Blackburn  offered  to  pay  Pat- 
terson the  amount  stipulated  in  Blackburn's 
receipt  in  treasury  notes  of  the  new  issue; 
but  Patterson  informed  him  he  had  re- 
220  turned  the  paper  to  ♦Mrs.  Davisson, 
and  that  he  was  no  longer  her  agent; 
and  he  therefore  declined  to  receive  the 
treasury  notes. 

No  demand  was  made  upon  Lewis  by  Pat- 
terson for  the  note,  and  it  remained  in  his 
custody  until  it  was  produced  in  court  after 
this  action  was  brought;  and  no  notice  was 
given  to  Lewis  by  Patterson  of  the  return 
of  the  treasury  notes  to  Blackburn,  or  of  any 
conditions    connected    with    its    payment. 

After  the  evidence  had  been  introduced, 
the  plaintiff  moved  the  court  to  give  to  the 
jury  nine  instructions;  but  it  is  only  neces- 
sary to  state  the  sixth  and  eighth.   These  are: 

"6th.  The  jury  are  instructed  that  unless 
they  believe  from  the  evidence  adduced,  that 
the  defendants,  Lewis,  Crawford  &  Co.,  paid 
to  Anne  Davisson,  or  to  her  authorized 
agent,  the  new  issue  of  Confederate  States 
treasury  notes  in  accordance  with  the  stipu- 
lation in  the  receipt  marked  B  in  this  cause, 
(Blackburn's  receipt),  then  said  receipt  is  no 
satisfaction,  discharge  or  extinguishment  of 
the  original  demand  of  the  plaintiflF  on  which 
this  act-on  is  brought,  and  is^^(^n|to  the 
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plaintiff's  proceedings  to  recover  on  her 
original  debt. 

"8th.  If  the  jury  believe  from  the  evidence, 
that  before  the  note  for  $862.50  mentioned  in 
the  declaration,  became  due  and  payable,  the 
defendants,  Lewis,  Crawford  &  Co.,  through 
their  agent,  H.  P.  Mason,  delivered  to  James 
A.  Patterson,  who  was  in  possession  of  the 
said  note,  $862.50  in  Confederate  States  treas- 
ury notes  of  the  old  issue,  to  be  delivered 
to  said  Anne  Davisson,  the  owner  of  said 
note,  provided  she  would  receive  it  in  dis- 
charge of  said  note,  and  that  said  James  A. 
Patterson  delivered  to  said  Lewis,  Craw- 
ford &  Co.,  or  their  agent,  H.  P.  Mason,  the 
note  aforesaid,  with  the  understanding  and 
agreement  that  said  note  was  to  be  delivered 
up  to  said  Anne  Davisson,  or  to  said 

221  James  A.   Patterson   for  her,   *in   case 
she  refused  to  receive  said  Confederatie 

notes,  and  that  said  Anne  Davisson  did  re- 
fuse to  receive  said  Confederate  notes  in 
payment  of  said  note,  and  returned  the  same 
to  said  Patterson,  or  to  said  Lewis,  Craw- 
ford &  Co.,  or  their  agent,  then  the  note  de- 
scribed in  the  declaration  is  not  paid,  and 
the  jury  must  find  for  the  plaintiff." 

And  the  defendants  asked  the  court  to 
give  an  instruction,  which  it  is  not  necessary 
to  state. 

The  court  refused  to  give  the  instruction 
asked  for  by  the  defendants,  and  gave  the 
nine  asked  for  by  the  plaintiff.  And  the  de- 
fendant excepted. 

The  defendants  then  moved  the  court  to 
instruct  the  jury  as  follows: 

"If  the  jury  believed  from  the  evidence 
that  the  paper  was  the  note  of  defendants  to 
plaintiff's  testatrix,  and  is  the  same  sued  on 
in  this  action,  and  was  held  by  the  agent  of 
the  plaintiff's  testatrix  duly  authorized  to  re- 
ceive the  amount  of  the  same  in  Confeder- 
ate States  treasury  notes  of  the  old  issue, 
and  he  delivered  up  to  the  agent  of  the  de- 
fendants the  said  note  upon  the  receipt  of 
the  amount  thereof  in  Confederate  States 
treasury  notes  of  the  old  issue,  with  the  un- 
derstanding and  agreement  that  if  the  plain- 
tiff's testatrix,  when  the  said  Confederate 
States  treasury  notes  were  offered  to  her 
should  refuse  to  receive  the  same,  they 
should  be  returned  to  the  defendants,  who 
should  redeem  the  same  by  the  exchange 
therefor  of  Confederate  States  treasury  notes 
of  what  was  known  as  the  new  issue  of 
treasury  notes,  that  the  plaintiff's  testatrix 
did  refuse  the  said  notes  of  the  old  issue 
and  return  them  to  her  agent,  directing  him 
to  procure  the  said  notes  of  the  new  issue 
in  lieu  of  them,  and  the  said  agent  of  the 
plaintiff's  testatrix,  the  said  notes  of  the 
new  issue  not  being  ready  for  delivery,  re- 
turned to  the  defendants  the  said  treas- 

222  ury  notes  of  the  *old  issue,  and  took 
from    the   defendants    the    receipt   and 

obligation  in  the  words  and  figures  following — 

'Received  of  Mr.  J.  A.  Patterson  $862.50, 
the  money  that  we  paid  him  for  our  bond  to 
Mrs.  Davisson,  and  she  refused  to  receive  at 
this  time.  We  now  owe  Mrs.  Davisson  the 
above   amount,   which    we   will   pay   in   the 


new  issue  of  Confederate  money  after  the 
1st  of  April  next. 

Lewis,  Crawford  &  Co., 
Per  M.  Blackburn.' 

— and  the  plaintiffs  testatrix  accepted  and 
received  the  said  receipt  and  obligation  as  a 
compliance  with  her  instructions,  on  the 
part  of  her  said  agent,  and  ratified  his  ac- 
tion in  that  matter,  and  claimed  under  said 
receipt  and  promise,  then  the  plaintiff  can- 
not recover  in  this  action." 

But  the  court  refused  to  give  said  instruc- 
tions as  asked  for;  but  gave  the  same  with 
the  addition  thereto  of  the  following  words: 
"unless  they  further  believe,  from  all  the 
evidence  in  this  case,  that  the  plaintiffs  tes- 
tatrix did  not  receive  said  receipt  and  obli- 
gation in  satisfaction  of  the  note  upon 
which  this  suit  is  brought."  To  which  ac- 
tion of  the  court  in  refusing  to  give  said  in- 
struction as  asked  for,  and  in  giving  it  as 
modified  by  the  court,  the   defendants  excepted. 

Upon  the  petition  of  the  defendants,  Lew- 
is and  Crawford,  this  court  awarded  a  su- 
persedeas to  the  judgment. 

Sheffey  &  Bumbgardner,  for  the  appellants, 
William  B.  Compton,  for  the  appellee. 

Staples,  J.  This  is  an  action  of  debt  upon 
a  promissory  note  executed  by  Lewis. 
228  Crawford  &  Co.  to  Mrs.  *Anne  Davis- 
son on  the  19th  of  April,  1862,  for  the 
sum  of  eight  hundred  and  sixty-two  dol- 
lars and  fifty  cents,  payable  on  or  before  the 
1st  day  of  April,  1864,  "being  the  third  and 
last  instalment  on  a  tract  of  land."  At  the 
time  this  action  was  brought  in  the  year 
1868,  the  note  was  in  the  possession  of  John 
F.  Lewis,  one  of  the  defendants,  and  a  mem 
ber  of  the  firm  of  Lewis,  Crawford  &  Co.,  and 
had  been  so  in  his  possession  ever  since  the 
year  of  1864,  with  the  names  of  the  makers 
torn  from  the  paper.  The  first  question 
arising  here  is,  whether  the  action  can  be 
maintained  under  such  circumstances.  If  the 
note  has  not  been  paid,  and  is  improperly 
withheld  from  the  plaintiff,  the  mere  pos- 
session of  the  defendant  cannot  affect  the 
plaintiff's' right  of  recovery.  It  is  equally 
clear,  that  the  unauthorized  alteration  or 
even  destruction  of  the  instrument  by  the 
party  executing  it,  will  not  preclude  the 
payee  or  other  person  entitled  from  main- 
taining his  action  thereon.  The  authorities 
upon  this  point  are  numerous  and  decisive. 
3  Rob.  Prac.  27,  28;  5  Rob.  Prac.  758  to  764; 
Smith  Lead.  Cases,  vol.  1,  pt.  2,  279.  In  the 
present  case,  whether  the  note  in  contro- 
versy had  been  paid  or  satisfied  by  the  deal- 
ings between  the  parties,  whether  the  defend- 
ants were  authorized  to  cancel  the  instrument 
by  tearing  off  the  names,  was  a  question  or 
questions  of  fact  for  the  jury  under  the  in- 
structions of  the  court.  The  only  point, 
therefore,  we  have  to  consider  is,  first, 
whether  the  instructions  were  properly  given; 
and  secondly,  whether  the  verdict  is  sustained 
by  the  evidence.  The  court,  on  the  mot'on  of 
the  plaintiff,  give  the  jury  nine  instructions. 
The  1st,  2d,  3d,  4th,  5th,  7th>and  9thj  have  no 
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special  bearing  upon  the  controversy  here, 
and  require  no  particular  notice.  The  de- 
fendant's objections  relate  mainly  to  the 
6th  and  8th  instructions.  It  is  insisted  that 
they  leave  out  of  view  the  effect  of 
284  any  ratification  by  Mrs.  Davisson;  *that 
they  ignore  entirely  the  new  or  sub- 
stituted contract  of  the  parties,  and  confine 
the  jury  to  the  consideration  of  certain  iso- 
lated facts  as  conclusive  of  the  case. 

The  sixth  instruction  affirms  that  the 
paper  known  as  Receipt  B,  is  no  satisfaction 
or  extinguishment  of  the  note  upon  which 
the  action  is  founded,  unless  the  jury  is 
satisfied  that  the  defendants  paid  to  Mrs. 
Davisson  the  new  issue  of  Confederate  cur- 
rency, as  stipulated  in  that  receipt. 

The  eighth  instruction  states  the  facts 
hypothetically;  that  is  to  say,  if  the  jury  be- 
lieve that  Mrs.  Davisson's  agent,  James  A. 
Patterson,  received  the  Confederate  cur- 
rency from  the  defendants'  agent,  and  de- 
livered to  said  agent  the  note  in  controver- 
sy, with  the  understanding  that  the  note  was 
to  be  returned  if  Mrs.  Davisson  declined  to 
receive  the  currency,  and  that  Mrs.  Davis- 
son did  refuse  to  receive  the  currency,  and 
the  same  was  thereupon  restored  to  the  de- 
fendants, then  the  note  is  not  paid,  and  the 
jury  must  find  for  the  plaintiff. 

It  is  not  material  now  to  inquire  whether 
these  instructions  are  justly  liable  to  the 
criticism  of  defendants'  counsel.  The  in- 
struction given  at  the  instance  of  the 
defendants  removes  the  difficulty,  if  any,  grow- 
ing out  of  the  restricted  terms  of  the  plain- 
tiflf's  instruction.  The  defendants'  instruction 
fairly  presented  the  question  of  the 
operation  and  effect  of  Receipt  B,  as  a  new 
and  substituted  agreement,  if  the  jury  be- 
lieve it  was  so  accepted  in  lieu  of  the  note 
now  in  controversy.  The  qualification  or  ad- 
dition made  to  that  instruction  by  the  court 
was  very  proper  under  the  circumstances. 
The  mere  fact  that  Mrs.  Davisson  had  ac- 
cepted the  receipt  and  claimed  under  it,  and 
ratified  thereby  what  her  agent  had  done, 
was  not  of  itself  sufficient  to  discharge  the 
note,  unless  the  receipt  was  received 
825  in  satisfaction  of  *the  original  demand; 
and  so  the  court  very  properly  said 
to  the  jury. 

The  plaintifFs  and  defendants'  instruc- 
tions taken  together,  with  the  qualification 
sujz-gested  by  the  court,  fairly  state  the  law 
applying  to  the  case,  and  leave  no  just  com- 
plaint to  either  party. 

It  only  remains  to  inquire  whether  the 
verdict  is  so  manifestly  in  conflict  with  the 
evidence  as  to  authorize  this,  court  to  set  it 
aside.  The  learned  judge  of  the  circuit  court 
has  given  a  certificate  of  the  facts  proved 
on  the  trial.  I  do  not  consider  it  important 
to  enter  into  a  discussion  of  these  facts.  It 
is  only  necessary  to  allude  to  a  few  of  the 
most  prominent. 

It  is  very  manifest  throughout  that  the 
only  question  arising  in  the  case  is,  whether 
the  action  can  be  maintained  oh  the  original 
demand,  or  whether  the  plaintiflF  ought  to 
have  proceeded  on  the  receipt  or  submitted 
agreement,  as  it  is  called.     It  is  not  pre- 
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tended  that  the  note  has  been  paid.  The 
sole  ground  of  defence  is  that  the  receipt 
was  accepted  in  satisfaction  of  the  note,  and 
the  action  ought  to  have  been  brought  on 
the  substituted  agreement,  and  not  on  the 
note.  In  support  of  this  proposition,  the 
counsel  for  the  defendants  relies  upon  the 
doctrine  as  laid  down  in  certain  cases,  that 
although  the  new  agreement  may  not  be 
good  as  an  accord  and  satisfaction,  it  may 
be  good  as  a  substituted  agreement,  and  as 
such  constitutes  a  discharge  of  the  original 
demand,  although  not  performed  at  the  time 
of  the  suit. 

The  great  weight  of  modern  authority 
certainly  supports  this  doctrine.  Ordinarily, 
where  the  debtor's  own  security,  noc  nego- 
tiable and  of  no  higher  nature  than  the  sim- 
ple contract,  is  taken,  it  is  not  considered 
as  a  payment  or  satisfaction,  unless  there  be 
an  agreement  so  to  consider  it.  In  the 
absence  of  proof,  the  natural  inference 

226  ♦is  that  a  promise  to  perform  is  not  a 
satisfaction  unless  it  be  fulfilled.   It  must 

be  shown  that  the  parties  intended  the  debt  to 
be  extinguished,  whether  the  promise  was 
or  was  not  performed.  Even  where  a  nego- 
tiable note  of  the  debtor  is  given,  it  operates 
only  as  a  conditional  payment,  unless  the 
parties  agree  to  treat  it  as  an  absolute  pay- 
ment. Upon  the  dishonor  of  the  instrument, 
if  the  creditor  be  in  no  default,  his  right  of 
recovery  revives  upon  the  original  cause,  of 
action.  The  party  relying  upon  the  new 
note  as  a  satisfaction  or  extinguishment  of 
the  original  demand,  must  in  all  cases  make 
the  fact  clearly  and  satisfactorily  appear 
that  such  was  the  agreement  or  understand- 
ing. In  the  absence  of  such  proof,  it  will 
not  be  presumed  that  a  creditor  having  a 
perfectly  valid  claim  has  surrendered  it 
without  consideration,  merely  to  substitute 
another  cause  of  action  in  its  place.  2  Am. 
Lead.  Cas.  263  to  274;  Smith  Lead.  Cas.  Vol. 
1,  pt.  1,  451,  611-616;  7  Rob.  Prac.  531;  6 
Rob.  Prac.  735-6. 

Let  us  apply  these  principles  to  the  case 
in  hand.  In  the  first  place  it  is  not  pre- 
tended, there  is  not  even  a  suggestion,  that 
the  note  in  controversy  was  payable  in  Con- 
federate currency,  or  was  even  entered  into 
with  reference  to  such  notes  as* a  standard 
of  value.  No  such  question  is  raised  any- 
where in  the  record.  The  verdict  of  the  jury 
is  for  the  nominal  amount  of  the  note,  and 
no  exception  was  taken  to  the  finding  upon 
the  ground  that  the  scale  of  depredation 
ought  to  have  been  applied  to  the  debt.  It 
must,  therefore,  be  assumed  that  the  con- 
tract was  to  pay  in  a  sound  currency. 

Now,  when  it  is  claimed  that  a  creditor 
has  surrendered  a  perfectly  valid  claim  ol 
this  sort  without  consideration  for  a  mere 
promise  to  pay  in  a  highly  depreciated  cur- 
rency, the  evidence  in  support  of  such  a 
pretension  ought  to  be  very  clear  and 

227  satisfactory.     If    the    note    had    ♦been 
surrendered  and  cancelled  at  the  time 

the  receipt  was  given,  there  might  be  some 
foundation  for  the  claim  of  a  new  agree- 
ment. But  such  was  not  the  fact.  At  that 
very  time  it  was  ej^Pj^jfl^te  (^i&reed  that  the 
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note  should  be  returned  to  Mrs.  Davisson. 
It  would  have  been  then  surrendered  to  her 
agent,  but  it  was  in  the  possession  of  Mr. 
Lewis,  who  was  absent.  It  is  obvious  that 
none  of  the  parties  regarded  the  note  as 
satisfied  or  discharged,  and  that  all  of  them 
considered  the  receipt  as  a  mere  voucher 
for  the  debt  until  the  note  could  be  returned 
to  the  rightful  owner.  The  promise  to  ac- 
cept payment  in  the  new  issue  of  the  Con- 
federate currency  was  without  any  consid- 
eration whatever.  It  was  a  mere  privilege 
accorded  the  debtors;  and  in  view  of  the 
rapid  depreciation  of  the  money,  it  was  in- 
cumbent upon  them  to  be  prompt  and  dili- 
igent  in  making  the  payment.  But  they 
never  made  any  such  payment  to  Mrs. 
Davisson.  They  never  even  offered  her  the 
money.  It  is  very  true  that  on  two  occasions 
they  proposed  to  pay  Mr.  Patterson,  but  he 
informed  them  that  the  paper  was  not  in  h^s 
possession,  and  that  he  was  no  longer  Mrs. 
Davisson's  agent.  Why  did  they  then  not  ap- 
ply to  her?  They  do  not  tell  us.  They  have 
not  even  attempted  an  excuse  for  their  failure. 
The  only  solution  of  their  conduct  is  that  they 
were  unable  to  use  the  money  more  profitably 
in  the  business  in  which  they  were  engaged. 

The  whole  case  resolves  itself  into  an  at- 
tempt to  discharge  a  perfectly  valid  debt  pay- 
able in  a- sound  currency,  by  a  mere  promise 
without  consideration  on  either  side,  to  pay 
in  Confederate  currency;  a  promise  never  per- 
formed, or  even  attempted  to  be  performed. 

The  plaintiff  is  to  be  turned  around  to  an- 
other suit  on  the  receipt,  which,  if  not 
barred  by  limitation,  can  only  result  in  a  re- 
covery of,  perhaps,  one-tenth  of  a  per- 
228  fectly  *valid  claim.  The  verdict  is  not 
only  fully  sustained  by  the  evidence, 
but  it  is  a  just  and  proper  finding. 

My  opinion  is,  therefore,  to  approve  the 
judgment  of  the  circuit  court. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 

Judgment  affirmed. 


228        't'Pilson,  Trustee,  &  als.  v.  Bushong 
&  als. 

September   Term,   1877,   Staunton. 

P,  as  trustee  of  h  and  wife,  would  have  in  his  hands 
about  $5,000,  coming  in  in  1860,  '61,  '62  and  '63; 
and  with  their  concurrence  he,  in  1860,  purchased 
of  J,  agent  of  B's  heirs,  a  tract  of  land  for  about 
$5,000,  payable  one-fourth  in  cash,  and  the  balance 
on  the  1st  of  September,  1861,  '62,  '63.  He  paid 
the  cash  payment  and  gave  his  own  bonds  for  the 
deferred    payments,   and   B's   heirs,   of   whom   there 


Domicile — What  Constitutes. —  In  Long  v. 
Ryan,  30  Gratt.  718,  the  principal  case  is  cited  for 
the  proposition  that  to  constitute  a  domicile  two 
things  must  concur:  first,  residence;  secondly,  the 
Intention  to  remain.  See  also.  Brown  v.  Butler,  87 
Va.  625;  Lindsay  v.  Murphy,  76  Va.  429,  citing  the 
principal  case.  In  Starke  v.  Scott,  78  Vi.  187,  the 
principal  casf  is  cited  for  the  proposition  that  he  who 
alleges  a  change  of  residence  must  prove  it. 


were  eleven,  conveyed  the  land  to  P  in  trust  for 
L  and  wife.  Two  of  these  heirs  lived  in  Indiana, 
one  of  whom  was  paid  in  full  his  share  of  the  pur* 
chase  money  in  the  spring  of  1861.  At  that  time 
M  and  P,  two  of  the  heirs,  went  on  a  visit  to  In- 
diana, and  before  they  went  they  informed  J  they 
would  return  in  the  fall,  and  instructed  him  to  cqI- 
lect  the  money  due  them  in  September,  and  have  it 
ready  for  them.  He  did  collect  it;  but  they  did  no( 
return  during  the  war.  J  objected  to  receiving  th^ 
payment  of  the  bonds  due  in  io62  and  1863  in  Con- 
federate currency,  but  P  told  him  it  was  liable  tc 
confiscation,  and  if  he  did  not  receive  it  he  would 
have  it  confiscated.  J  then  received  it  and  invested 
it  in  Confederate  bonds,  making  no  use  of  any  of 
the  money  himself.  Upon  the  question  of  who 
should  bear  the  loss  upon  the  three   bonds — Exu>: 

1,  Principal  and  Aarent.— J,  was  justified  by 
the  direction  of  M  and  P,  in  receiving  paymeot 
of  the  bond  due  in  1861,  and  they  must  bear  tht 
loss  on  that  bond. 

2.  Threats— Effect.— J  having  been  induced  by 
the  threat  of  P  to  receive  payment  of  the  second 
and  third  bonds,  and  acting  in  good  faith,  he  is 
not  to  be  held  liable  for  the  loss  upon  these  bonds. 

8.  Same — Same. — P  having  induced  J  to  receive 
the  payment  of  these  two  bonds  by  his  threat  of 
having   the   debts   confiscated,    he   is  to  bear  the 

loss. 
230         **•   Purchase   by   Trustee — ^Effect  of 

GlvlnflT  Bonds  In  Hts  Own  Name. 
— P  having  made  the  purchase  of  the  land,  and 
given  his  own  bonds  for  the  deferred  payments, 
he  must  make  good  the  loss  to  M  and  P  out  of 
his  own  estate.  Whatever  equity  he  may  have 
as  against  L  and  wife,  must  be  adjusted  between 
them. 

The  original  bill  in  this  case  was  filed  in 
the  circuit  court  of  Augusta  county  in  1S66, 
by  Samuel,  Mary  A.,  and  Peter  V.  Bushcng, 
against  John  J.  Larew,  for  an  account  of 
moneys  received  by  him  as  their  agent.  The 
moneys  having  been  received  by  Larew  in 
September,  i861-'62  and  '63,  from  Matthew 
Pilson,  the  bill  was  amended  and  Pilson  was 
made  a  party  defendant;  and  it  appearing 
that  Pilson  was  acting  as  the  trustee  of 
Jacob  Lightner  and  Mary,  his  wife,  another 
amended  bill  was  filed,  and  they  were  made 
defendants. 

The  question  in  the  cause  was,  who  should 
bear  the  loss  of  the  Confederate  money  col- 
lected by  Larew  in  September,  1861,  1862 
and  1863.  This  money  was  purchase  money 
of  a  tract  of  land  sold  by  the  heirs  of  Abra- 
ham Bushong,  through  their  agent,  John  J. 
Larew,  to  Matthew  Pilson,  and  conveyed  by 
them  to  Pilson  in  trust  for  Jacob  Lightner 
and  Mary  his  wife.  Pilson,  as  executor  of 
John  S.  Thompson,  had  sold  the  land  of 
Thompson,  and  the  payments  for  the  land 
he  bought  were  made  to  correspond  with 
those  of  that  he  sold;  these  payments, 
one- fourth  cash,  and  the  residue  in  one,  two 
and  three  years.  Under  the  will  of  Thompson, 
Lightner  and  wife  were  entitled  to  receive 
about  $5,000,  which  Pilson  was  directed  to  hold 
in  trust  for  them ;  and  with  their  concurrence, 
he  purchased  the  land  of  the  Bushong's  for 
near  $5,000;  and  he  gave  to  Larew  his  own 
bonds  for  the  deferred  payments,   Oi  the  Ba- 
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shongs,  there  were  eleven,  and  all  but  two 
of  them  lived  in  Virginia.    The  cash  pay- 
ment was  at  once  paid  to  the  several  grant- 
ors in  the  deed,  and  to  Jackson   Bu- 

231  shong,  one  of  the  ♦non-residents,  his 
whole  share  of  the  money  was  paid  in 

the  spring  of  1861. 

As  Pilson  received  payment  for  the  land 
he  had  sold,  which  he  received  in  Confed- 
erate money,  he  paid  off  his  bonds  to  Larew 
in  the  same  money;  and  this  money  was  re- 
ceived without  objection  by  all  the  Bu- 
shongs,  except  Samuel,  Mary  A.,  and  Peter 
v.,  the  plaintiffs  in  this  cause.  The  share 
of  Samuel  Bushong  was  confiscated,  and 
paid  by  Larew  to  the  receiver  of  the  Con- 
federate government. 

Mary  A.  and  Peter  V.  Bushong  went  in 
the  summer  of  1861  to  the  state  of  Indiana, 
professedly  on  a  visit,  and  with  the  declared 
intention  of  returning  the  next  fall;  and  they 
so  declared  themselves  to  Larew,  and  told 
him  they  would  want  their  money,  which 
would  be  due  on  the  bond  of  1861,  immedi- 
ately on  their  return,  and  they  instructed 
him  to  collect  it.  They,  however,  did  not 
return  during  the  war.  In  relation  to  the 
receipt  of  the  money  paid  by  Pilson  to  La- 
rew on  the  bonds  due  in  1862  and  1863, 
there  is  a  slight  difference  in  the  statements 
of  Larew  and  Pilson.  Larew  says  in  his 
deposition:  "I  received  the  payment  that 
fell  due  in  September,  1861,  without  a  mur- 
mur, for  the  reason  stated  in  my  answer — 
which  was,  as  above  stated,  that  they  in- 
formed him  they  intended  to  return  in  the 
fall,  &c.  The  others  I  received  with  a  great 
deal  of  reluctance,  particularly  the  last  one, 
and  would  not  have  received  them  had  not 
Mr.  Pilson  threatened  to  have  them  con- 
fiscated." In  answer  to  the  question  whether 
or  not  Mr.  Pilson  made  any  threats  to  have 
him  subjected  to  any  penalties  for  failure  to 
report  to  the  receiver  of  the  Confederate 
States  debts  coming  to  non-residents,  he 
says — no,  sir;  he  made  no. threats  in  that 
way;  he  merely  stated  he  would  report  it 
himself. 

232  ♦In  a  deposition  given  by  Pilson  be- 
fore he  was  made  a  party  in  the  cause, 

after  stating  that  he  paid  the  purchase 
money  to  Larew  as  the  bonds  fell  due,  he 
says:  "He  at  one  time  manifested  reluct- 
ance to  take  the  money,  particularly  the  last 
payment,  but  I  told  him  the  shares  of  the 
non-residents  were  liable  to  confiscation, 
and  would  be  confiscated  unless  he  took  it. 
My  intention  was,  if  Larew  did  not  take  the 
money,  to  report  to  the  receiver  and  pay 
the  money  to  him.  Upon  learning  this,  La- 
rew received  the  money,  saying  he  would 
do  the  best  he  could  with  it." 

Pilson,  in  his  answer  to  the  first  amended 
bill  on  this  question,  says:  "Respondent  has 
no  recollection  of  any  question  as  to  the  re- 
ceipt of  the  n^oney  on  any  occasion  except 
when  the  last  bond  was  paid.  At  that  time 
he  remembers  that  Larew  made  some  re- 
mark about  the  receipt  of  the  money,  and 
that  resoondcnt  stated  in  reply  that  if  not 
received   it   was   liable  to   sequestration  by 
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the  Confederate  authorities."  And  he  re- 
fers to  his  deposition  as  giving  his  recollec- 
tion of  the  matter.  In  his  answer  to  the 
second  amended  bill,  he  denies  that  any 
question  was  raised  by  Larew  about  the  re- 
ceipt of  the  money,  except  on  the  occasion 
of  the  payment  of  the  last  bond.  He  says 
there  was  not  an  unkind  word  passed  be- 
tween Larew  and  himself  on  the  occasion 
referred  to,  nor  were  any  threats  of  any 
kind  made,  more  than  the  mere  expression 
of  his  honest  opinion,  that  the  interest  of 
complainants  were  liable  to  be  sequestrated. 
It  appeared  that  in  order  to  have  this  cause 
removed  to  the  United  States  court,,  the 
plaintiffs,  Peter  and  Mary  A.  Bushong,  in 
February,  1872,  made  an  affidavit  that  for 
many  years  before,  and  at  the  time  of  the 
institution  of  the  suit,  they  were  citizens  of 
Henry  county,  in  the  state  of  Indiana,  and 
that  they  have  resided  in  said  county  ever 
since. 

233  ♦It  appeared,  too,  that  Larew,  upon 
receiving  the  money  from  Pilson,  in- 
vested the  shares  of  Peter  and  Mary  A. 
Bushong  in  Confederate  States  bonds,  which 
he  held  for  them,  and  that  he  did  not  apply 
any  part  of  it  to  his  own  use. 

A  commissioner  having  stated  an  account 
of  the  money  received  by  Larew,  showing 
what  was  the  share  of  each  of  the  Bushongs, 
the  cause  came  on  to  be  finally  heard  on  the 
20th  day  of  June,  1874,  when  the  court  held 
that  the  payments  made  by  the  trustee,  Pil- 
son, to  Larew,  agent  of  the  plaintiffs,  in 
Confederate  money,  in  the  discharge  of  the 
third  and  fourth  land  payments,  in  so  far  as 
it  concerns  the  interests  of  Peter  and  Mary 
A.  Bushong  in  said  payments,  were  forced 
upon  said  Larew  by  threats,  and  that  he  re- 
ceived the  same  under  moral  duress  brought 
to  bear  upon  him  by  said  trustee;  and  there- 
fore said  payments  did  not  operate  as  a  dis- 
charge of  the  claims  of  said  Peter  and  Mary 
A.  Bushong  against  said  trustee.  And  it  was 
decreed  that  Matthew  Pilson,  trustee,  &c., 
do  out  of  the  trust  funds  in  his  hands,  pay 
to  the  plaintiff,  Peter  Bushong,  $457.92,  and 
to  Mary  A.  Bushong  $602.12,  with  interest 
from  the  30th  of  December,  1865,  and  their 
costs.  And  thereupon  Pilson  as  trustee  and 
Lightner  and  wife  applied  to  a  judge  of  this 
court  for  an  appeal;  which  was  allowed. 

George  M.  Cochran,  Jr.,  for  appellant  Pil- 
son. 

A.  H.  H.  Stuart,  for  Lightner  and  wife. 
D.  Fultz,  for  appellees  Bushong. 
Sheflfcy  &  Bumbgardner,  for  Larew. 

Burks,  J.    In  the  month  of  August,  I860,. 

the  appellant,  Matthew  Pilson,  as  executor  of 

the  will  of  John  S.  Thompson,  deceased 

234  and  in  the  exercise  of  a  power  ♦con- 
ferred by  the  will,  made  sale  of  the 

lands  of  his  testator.  The  sale  was  made  for 
one-fourth  of  the  purchase  money  in  cash, 
and  for  the  residue  in  three  equal  annual 
payments.  To  whom  the  sale  was  made,  and 
how  the  payments  of  the  deferred  instaU- 
ments  was  secured.  ifgi,^ec^Hr<^gJg^es 
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not  appear,  except  that  bonds  were  taken 
for  these  instalments. 

Pilson  was  trustee,  under  the  will,  of  the 
legacy  bequeathed  to  the  appellants,  Jacob 
Lightner  and  wife,  and  was  required  by  the 
will  to  invest  the  trust  fund  as  he  thought 
best.  This  fund,  which  arose  from  the  sale 
before  mentioned,  amounted  to  a  little  up- 
wards of  $5,000, 

Previous  to  this  sale,  to-wit:  on  the  9th 
day  of  July,  1860,  the  appellees,  Peter  V. 
Bushong,  Mary  A.  Bushong,  and  Samuel 
Bushong,  together  with  the  other  heirs  of 
Abraham  Bushon,  deceased,  executed  to  the 
appellee,  John  J.  Larew,  a  power  of  at- 
torney, authorizing  him  to  make  sale  of 
their  land  in  the  county  of  Augusta,  Vir- 
ginia, on  the  same  terms  precisely  on  which 
the  Thompson  land  was  sold,  to  collect  the 
different  instalments  of  the  purchase  money 
as  they  became  due,  and  pay  the  same  over 
to  them,  agreeing  to  allow  him  a  fair  com- 
pensation for  his  services. 

Pilson,  with  a  view  of  investing  the  Light- 
ner trust-fund,  on  the  7th  day  of  September, 
1860,  purchased  the  land  of  the  Bushongs  at 
a  price  something  less  than  $5,000,  upon  the 
terms  before  stated,  corresponding  with  the 
terms  of  sale  of  the  Thompson  land.  He 
paid  to  Larew  (the  agent)  the  cash  instal- 
ment (one-fourth)  of  the  purchase  money, 
also  the  share  of  Jackson  Bushong  in  the 
whole,  executed  to  Larew  as  agent  his  in- 
dividual bonds  for  the  deferred  instalments, 
and  on  the  14th  day  of  September  of  the 
same  year,  the  Bushong  heirs,  by 
235  *deed  of  that  date,  conveyed  the  land 
to  Pilson  as  trustee  for  Lightner  and  wife. 

At  the  date  of  the  purchase  by  Pilson,  all 
of  the  Bushong  heirs,  except  Jackson  Bush- 
ong and  the  appellee  Samuel  Bushong,  re- 
sided in  the  state  of  Virginia.  The  said 
Jackson  Bushong  and  Samuel  Bushong  were 
citizens  of  the  state  of  Indiana.  Larew 
paid  over  to  the  resident  parties  their  re- 
spective shares  of  the  cash  instalment  as 
soon  as  he  received  it  from  Pilson,  and  af- 
terwards to  Samuel  Bushong  his  share 
thereof,  and  to  Jackson  Bushong  his  full 
share  of  the  whole  purchase  money,  which  had 
been  collected,  as  before  stated,  from  Pilson. 

Some  time  in  the  spring  of  1861,  precisely 
when  does  not  appear,  the  appellees  Peter 
V.  Bushong  and  Mary  A.  Bushong,  went  to 
the  state  of  Indiana.  Before  leaving  Vir- 
ginia, they  informed  Larew  that  they  were 
going  on  a  visit  and  intended  to  return  in 
the  fall,  and  instructed  him  particularly  to 
collect  the  first  deferred  instalment  of  the 
purchase  money  for  the  land  owing  by  Pil- 
son, and  have  their  part  ready  for  them  on 
their  return.  They  did  not  return  at  the  ap- 
pointed time,  nor  at  any  time  during  the  war. 

When  and  as  the  bonds  of  Pilson  became 
due.  to-wit:  in  the  month  of  September,  1861, 

1862,  and  1863,  Larew  collected  the  amounts 
thereof  from  Pilson  in  Confederate  States 
treasury  note?.  These  notes  were  but  slight- 
ly depreciated  in  September.  1861,  were  con- 
siderably depreciated  in  September,  1862, 
and   were   greatly   depreciated   in    September. 

1863.  Of  the  collections  thus  made,  he  paid 


to  the  parties  residing  in  Virginia  and  pre- 
sent their  respective  shares,  and  they  were 
satisfied.  By  proceedings  instituted  by  some 
unknown  person  under  the  sequestration  or 
confiscation  acts  of  the  Confederate"  States, 
he  was  compelled  to  pay  to  the  receiver 
under    those    acts    Samuel    Bushong^s 

236  share  of  the  money  collected.  *This 
was  a  valid  payment,  and  a  full  dis- 
charge of  all  liability  for  Samuel  Bushong's 
share  of  the  purchase  money  for  the  land 
bought  by  Pilson.  Newton*s  ex'or  v.  Bush- 
ong &  al.,  22  Gratt.  628. 

The  residue  of  the  money  in  the  hands  of 
Larew  belonged  exclusively  to  the  appellees 
Peter  V.  Bushong  and  Mary  A.  Bushong. 
It  was  invested  by  him  in  bonds  of  the  Con- 
federate States,  and  these  bonds,  remaining 
in  his  hands,  perished  with  the  Confederate 
government.  The  question  is,  who  shall 
bear  the  loss. 

One-third  of  the  amount  thus  invested, 
was  collected  by  Larew  from  Pilson  in  Sep- 
tember, 1861,  and  I  have  no  hesitation  in 
saying  that  to  this  extent  the  loss  should 
be  borne  by  the  appellees,  Peter  V.  Bush- 
ong and  Mary  A.  Bushong.  When  they  left 
the  state  in  the  spring  of  1861  on  a  visit  to 
the  west,  they  informed  Larew  that  they 
would  return  in  the  fall,  and  instructed  him 
particularly  to  collect  their  money  which 
would  be  due  from  Pilson  the  following 
September,  ^nd  have  it  ready  for  them  on 
their  return.  The  currency  in  which  he  made 
the  collection  was  not  sensibly  depreciated, 
and  he  was  well  warranted  in  receiving  it. 
If  these  appellees  had  returned  according  to 
promise,  the  money  would  doubtless  have 
been  paid  over  to  them.  By  their  failure  to 
return,  their  agent  was  compelled  to  make 
the  best  disposition  he  could  of  the  money 
collected.  He  did  not  convert  it  to  his  own 
use,  but  kept  it  for  a  considerable  time,  sup- 
posing that  they  might  and  probably  expect- 
ing that  they  would  still  return  to  the  state 
during  the  war.  At  length,  as  they  did  not 
return,  he  concluded  to  invest  the  money  in 
Confederate  bonds,  as  the  best  thing  that  could 
be  done  for  them  under  the  circumstances.  He 
acted  in  perfect  good  faith,  and  with  at  least 
ordinary  prudence.  The  loss  was  occasioned 
by  the  default  of  those  entitled  to  the 
money,  and   they  only  should  bear  it. 

237  *But  this  is  the  only  part  of  the  loss, 
which,  I  think,  these  appellees  should 

bear.  Larew's  agency  was  created  before 
the  war,  and  at  a  time  when  war  was  not  an- 
ticipated. It  extended  to  the  collection  of  bonds 
payable  at  a  future  time  and  solvable  only  in 
gold  coin  or  in  currency  equivalent  thereto  in 
value.  Except  under  peculiar  circumstances 
he  could  not  lawfully  depart  from  the  power 
of  attorney  under  which  he  derived  his  author- 
ity, unless  specially  instructed  to  do  so.  He 
was  virtually  so  specially  instructed  in  regard 
to  the  collection  of  the  bond  falling  due  in 
September,  1861.  But  he  received  no  special 
instructions  in  regard  to  the  collection  of  the 
bonds  becoming  due  in  September,  1862,  and 
September,  1863.  In  the  absence  of  such  in- 
structions, the  power  of  attorney  was  his  only 
authority  to   act,  and  that  gave  him  power 
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only  to  collect  the  money  which  the  bonds 
called  for.  Ward  v.  Smith,  7  Wall.  U.  S.  R. 
447;  Alley  &  als.  v.  Rogers,  19  Gratt.  366; 
Ewart  V.  Saunders,  25  Gratt.  2P3- 

There  were  no  special  circumstances,  so 
far  as  the  record  discloses,  requiring  the 
collection  in  Confederate  currency  in  1862 
and  1863.  The  parties  entitled  to  the  money 
were  not  present  to  receive  it,  and  when 
collected  it  could  not  have  been  remitted  to 
them,  and  it  if  could  have  been  remitted,  it 
would  have  been  useless  to  them  in  the  lo- 
cality in  which  they  were.  These  facts  were 
well  known  both  to  Pilson  and  Larew.  Nor, 
so  far  as  appears,  was  there  anything  in  the 
pecuniary  condition  of  Pilson  (the  debtor) 
vhich  made  it  proper  for  the  agent  to  receive 
from  him  in  discharge  of  his  bonds  anything  of 
less  value  than  the  bonds  called  for  and  the 
power  of  attorney  authorized  to  be  collected. 

The  conclusion  is  that,  according  to  my 
judgment,  either  Larew  or  Pilson  should  be 
required  to  make  payment  to  the  appellees, 
Peter  V.  Bushong  and  Mary  A. 
SS8  ♦Bushong,  of  their  respective  portions 
of  the  bonds  of  Pilson,  which  fell  due 
in  September,  1862,  and  September,  1863. 
The  question  is,  which  of  the  two  shall  be 
required  to  make  the  payment;  and  if  Pil- 
son, whether  he  should  be  required  to  make 
payment  out  of  his  own  estate,  or  as  trustee 
out  of  the  trust  funds  in  his  hands,  as  the 
decree  appealed  from  provides. 

I  think  Larew  was  properly  exonerated 
from  liability  by  the  circuit  court.  He  was 
placed  in  such  circumstances  by  Pilson  that 
he  was  compelled  to  receive  the  Confederate 
currency,  or  by  his  refusal  to  receive  it  to 
encounter  for  himself  and  those  he  repre- 
sented, such  hazards  as  no  debtor  has  the 
right  to  impose  on  his  creditor.  Duress,  in 
a  technical  sense,  is  constrained  of  the  will 
by  actual  force  or  threat  of  it  sufficient  in 
severity  or  apprehension  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firm- 
ness; threat  of  loss  of  life,  of  member,  of 
mayhem,  imprisonment,  and,  according  to 
some  modern  decisions  of  high  authority,  of 
battery  to  the  person,  or  destruction  of 
property.  United  States,  Lyon  &  al.  v. 
Huckabee,  16  Wall.  U.  S.  R.  414,  431,  432; 
Brown  v.  Pierce,  7  Wall.  U.  S.  R.  205; 
French  v.  Shoemaker,  14  Wall.  U.  S.  R. 
314,   332;   2   Minor's  Institutes,  375,   et  seq. 

The  means  used  by  Pilson  to  induce  La- 
rew to  receive  depreciated  currency  in  dis- 
charge of  bonds  payable  in  gold  coin  or  in 
a  currency  equivalent  in  value  to  gold,  may 
not  have  amounted  to  duress  in  the  strict 
sense  above  indicated,  but  they  were  de- 
signed and  were  sufficient  to  control  that  per- 
fect freedom  of  will  and  conduct,  which  La- 
rew, as  agent,  was  entitled  to  exercise  in  the 
matter.  He  was  unwilling  to  receive  the  cur- 
rency. He  refused  to  receive  it.  It  was  his 
right,  and,  under  the  circumstances,  his  duty 
to  refuse.  He  did  not  take  it  until  he  was  told 
by  Pilson,  that  if  he  did  not  take  it,  he 
239  *(Pilson)  would,  as  stated  by  Larew  in 
his  deposition,  "report  the  facts"  to 
;thc  Confederate  receiver,  or  as  Pilson,  in 


his  own  deposition  says,  "would  report  to 
the  receiver  and  pay  the  money  to  him." 
This  was  not  a  direct  threat  of  Pilson  to 
have  Larew  subjected  to  the  severe  penal- 
ties of  fine  and  imprisonment  imposed  by 
the  Confederate  acts  for  the  failure  of  a 
debtor  of  a  non-resident  to  report  the  debt 
to  the  receiver;  but  "the  repoVt  of  the  facts," 
as  Pilson  professed  to  believe  them,  would 
certainly  have  exposed  Larew  to  the  hazard 
of  such  penalties.  For  Larew  then  had  in 
hands  the  money  of  Peter  V.  Bushong  and 
Mary  A.  Bushong  collected  in  September, 
1861,  and  which  had  been  released  from  con- 
fiscation by  the  receiver  on  the  representa- 
tion of  Larew,  that  although  absent,  they 
were  still  citizens  of  Virginia.  If,  upon  further 
investigation,  which  would  have  been  necessary 
under  "the  report  of  facts"  made  by  Pilson, 
the  receiver  had  come  to  the  conclusion  that 
these  parties  were  non-residents  and  alien  en- 
emies, as  it  is  now  claimed  they  were,  Larew 
might,  perhaps,  have  been  subjected  to  the 
pains  and  penalties  imposed  by  these  laws. 

Besides  the  personal  danger  which  would 
have  been  incurred  by  Larew,  if  Pilson's 
threat,  for  such  it  was,  had  been  carried  out, 
the  debt  due  the  absent  parties  would  have 
been  put  to  great  hazard.  Although  they  may 
not  have  been  alien  enemies,  the  condition  of 
the  country  and  the  temper  of  the  times  were 
not  well  suited  to  a  calm  investigation  of  a 
matter  of  controversy  between  resident 
debtors  here  and  creditors  absent,  though 
temporarily,  in  the  enemy's  territory. 

The  absence  of  Peter  V.  Bushong  and 
Mary  A.  Bushong  on  a  visit  to  Indiana  did  not 
make  them  citizens  of  that  state  and  alien 
enemies  to  the  people  of  this  commonwealth. 
Their  domicile  was  in  Virginia.  To 
840  ♦become  citizens  of  another  state,  they 
must  have  changed  their  domicile. 
Residence,  with  no  present  intention  of  re- 
moval, constitutes  domicile.  Mere  change 
of  place  is  not  change  of  domicile.  Merc 
absence  from  a  fixed  home,  however  long 
continued,  canot  work  the  change.  There 
must  be  the  animus  to  change  the  prior 
domicile  for  another.  To  constitute  a  new 
domicile,  two  things  must  concur:  first,  res- 
idence in  the  new  locality;  second,  the  in- 
tention to  remain  there.  Until  the  new  dom- 
cile  is  acquired,  the  old  one  remains;  and 
whenever  a  change  of  domicile  is  alleged,  the 
burden  of  proving  it  rests  on  the  party  alleging 
it.  These  principles  are  said  to  be  axiomatic 
in  the  law  on  the  subject.  Mitchell  v.  United 
States,  21  Wall.  U.  S.  R.  350,  353;  Story's 
Conflict  of  Laws  (7th  ed.)  §§  43,  44. 

The  affidavit  of  Peter  V.  Bushong  and 
Mary  A.  Bushong,  filed  in  the  cause  for  the 
purpose  of  having  it  removed  to  the  Feder- 
al court,  is  not  sufficient  to  show  that  in 
September,  1862,  or  Sepember,  1863,  these 
parties  had  become  resident  citizens  of  the 
state  of  Indiana,  and  Pilson  had  no  good  cause 
for  his  threat  of  proceedings  to  have  the  prop- 
erty of  the  absent  parties  confiscated.  The 
circumstances,  under  which  the  threat  was 
made,  show  that  his  sole  purpose  was  to 
operate  upon  the  fears  of  Larew  and  con- 
strain him  to  give  a  discharge  from  obliga- 


421 


28  GRATT. 


Virginia  Reports,  Annotated. 


841,  841,  MS 


tions,  which  Pilson  had  no  right  to  demand, 
and  Larew  as  agent  no  authority  to  grant. 

It  was  claimed  in  argument  at  bar,  that 
Larew  never  objected  to  receiving  the  Con- 
federate currency  until  the  last  payment  was 
made  in  September,  1863,  and  that  it  was 
then  for  the  first  time  that  Pilson  said  to 
him,  that  if  he  did  not  receive  the  currency, 
he  would  report  to  the  receiver.  I  thmk  the 
proof  is  otherwise.  It  was  not  until  Pilbon 
filed  his  answer  to  the  last  supplemental 
bill,  that  he  denied  in  positive  terms 
241  that  he  had  made  the  ♦remark  attrib- 
uted to  him  when  payment  was  made 
in  1862.  In  his  answer  to  the  first  amended 
bill,  he  stated  that  "he  had  no  recollection 
of  any  question  as  to  the  receipt  of  the 
money  on  any  occasion,  except  when  the 
last  bond  was  paid."  In  his  deposition  be- 
fore that,  he  said  that  Larew  "at  one  time 
manifested  reluctance  to  take  the  money,  par- 
ticularly the  last  payment."  These  somewhat 
inconsistent  statements  are  overcome  by  the 
positive  testimony  of  Larew  that  Pilson  made 
the  threats  as  well  in  1862  as  in  1863. 

I  do  not  think  that  Pilson  has  ever  legally 
discharged  that  portion  of  his  bonds  falling 
due  in  1862  and  1863,  which  belonged  to 
Peter  V.  Bushong  and  Mary  A.  Bushong; 
that  he  continues  debtor  to  them  to  that  ex- 
tent, and  should  be  required  to  make  pay- 
ment, and  make  it  out  of  his  own  means. 
Although  he  purchased  the  land  of  the  Bush- 
ongs  for  his  cestuis  que  trust,  yet  his  contract 
of  purchase  was  wholly  a  personal  one  on  his 
part.  He  gave  his  individual  bonds  for  the  pur- 
chase money,  gave  no  other  security,  and  the 
Bushong  heirs  conveyed  the  land  to  him  as 
trustee  without  retaining  any  lien.  In  the  sale, 
they  gave  no  credit  to  the  trust  fund,  and 
have  no  right  to  resort  to  it  for  the  payment 
of  what  Pilson  alone  in  his  individual  char- 
acter is  bound  to  pay  to  them. 

Whether  Pilson  is  entitled  to  full  indem- 
nity, or  to  any  indemnity,  out  of  the  trust 
fund  in  his  hands,  for  what  he  may  be  re- 
quired to  pay  out  his  own  estate,  depends 
upon  the  equities  between  himself  and  his 
cestuis  que  trust:  equities  which  have  not 
been  developed  by  the  pleadings  and  proofs 
in  this  cause  sufficiently  for  a  decree  to  be 
made  thereon  between  the  co-defendants. 

I  think,  therefore,  the  circuit  court  erred 
in  not  entering  a  personal  decree  against 
Pilson  at  the  hearing  of  the  cause  on  the 
first  amended  bill,  but  inasmuch  as  he  was 
made  a  party  defendant  to  the  last 
248  amended  bill,  *not  only  in  his  own 
character  as  trustee,  but  also  in  his 
own  right,  the  error  in  the  former  decree 
may  be  corrected  in  passing  upon  the  last, 
which  is  the  final  decree  in  the  cause. 

Upon  the  whole  matter,  I  am  of  opinion 
to  amend  the  decree  complained  of  by  or- 
dering that  the  principal  sums,  interest,  and 
costs  therein  mentioned,  be  paid  by  Pilson 
out  of  his  own  estate,  instead  of  out  of  the 
trust  fund.s  in  his  hands,  as  the  decree  of  the 
circuit  court  directs,  and  further  to  amend  it 
by  providing  that  it  shall  be  without  prejudice 
to  any  equity  which  the  said  Pilson  may  show 


himself  entitled  to  as  against  his  cestuis  que 
trust,  for  indemnity  out  of  the  trust  funds  in 
his  hands  in  any  proper  suit  which  he  may  be 
advised  to  institute  for  that  purpose;  and 
the  decree  so  amended  to  affirm  with  costs 
in  this  court  against  the  said  Pilson  in  be- 
half of  the  appellees  (except  Samuel  Bushong) 
as  the  parties  substantially  prevailing  here. 

Moncure,  P.,  and  Staples,  J.,  concurred  in 
the  opinion  of  Burks,    J. 

Christian  and  Anderson,  J's,  dissented. 
They  thought  that  the  liability  should  be 
put  upon  the  Lightners;  and  therefore  that 
the  decree  of  the  circuit  court  was  correct 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con 
sidered  the  transcript  of  the  record  of  tk 
decree  aforesaid  and  the  arguments  of  coun 
sel,  is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  said 
circuit  court  committed  an  error  in  said  de- 
cree in  ordering  that  the  appellant,  Mat- 
thew Pilson,  pay  out  of  the  trust  funds 
243  in  his  hands,  ♦to  the  respective  parties 
in  said  decree  named,  the  several  sums 
of  money,  interest  and  costs  therein  men- 
tioned, instead  of  ordering,  as  it  should  have 
done,  that  said  Pilson  pay  said  sums,  inter- 
est and  costs,  to  said  parties,  respectively, 
out  of  his  own  estate;  and  that  said  decree 
shall  be  without  prejudice  to  any  equity 
of  said  Pilson  as  trustee  to  indemnity,  as 
hereinafter  provided. 

The  court  is  further  of  opinion,  that  the 
said  decree  should  be  amended  by  this 
court,  so  as  to  correct  the  said  error,  and 
as  amended  should  be  affirmed. 

It  is,  therefore,  decreed  and  ordered,  that 
the  said  decree  be  and  the  same  is  hereby 
so  far  amended  as  to  order  that  the  said 
Matthew  Pilson  do,  out  of  his  own  estate, 
(instead  of  out  of  the  trust  funds  in  his 
hands,  as  the  said  decree  now  directs,)  pay 
to  the  parties,  respectively,  in  said  decree 
named,  the  several  sums  of  money,  interest 
and  costs,  by  the  said  decree  ordered  to  be 
paid  to  them  respectively,  and  that  the  said 
decree  shall  be  without  prejudice  to  any 
equity  which  the  said  Matthew  Pilson  may 
have,  as  against  his  cestuis  que  trust  under 
the  will  of  John  S.  Thompson,  deceased,  to 
indemnity  for  whatever  sum  or  sums  of 
money  he  shall  pay  under  said  decree  as 
herein  amended,  and  without  prejudice  to 
any  remedy  to  which  he  may  be  entitled  to 
enforce  said  equity.  And  it  is  frrthcr  de- 
creed and  ordered,  that  the  said  decree,  as 
so  amended,  be  affirmed,  and  that  the  appel- 
lant, Matthew  Pilson,  out  of  his  own  estate, 
do  pay  to  the  appellees,  (except  Samnel 
Bushong,)  as  the  parties  substantially  pre- 
vailing in  this  court,  their  costs  by  them  ex- 
pended in  the  defence  of  the  appeal  afore- 
said here;  which  is  ordered  to  be  certified 
to  the  said  circuit  court  of  Augusta  county. 

Decree  reversed,         ^  i 
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holds 
the  bond  of  C  and  of  E  and  three  others  for 
$13,800,  in  which  C  is  principal  and  E  and  the  three 
others  arc  sureties,  due  in  September,  1869.  On 
the  17th  of  June,  1870,  C  and  M  enter  into  an 
agreement  under  seal  by  which  C  sells  to  M  his 
farm  of  628  acres  at  $50  per  acre,  in  the  present 
currency,  the  whole  to  be  due  on  the  1st  of  Sep- 
tember next,  when  posse«sion  was  to  be  delivered. 
And  C  agreed  that  M  should  pay  all  claims  bind- 
ing on  the  land,  and  the  claims  that  M  holds  against 
C,  and  C  agreed  to  receive  as  money  a  note  M  held 
against  the  estate  of  J,  who  was  one  of  the  sureties. 
At  this  time  C  was  very  much  involved  and  prob- 
ably insolvent.  M  a  short  time  before  the  1st  of 
September  ascertains  C*8  condition,  ana  fearing  he 
will  either  go  or  bo  put  into  bankruptcy,  and  that 
his  debt  may  be  jeopardized,  declines  to  carry  out 
the  contract;  and  a  few  days  after  the  1st  of 
September,  C  conveys  the  land  in  trust  to  secure 
other  debts.  M  having  recovered  judgment  against 
C,  E  and  two  of  the  other  sureties,  the  sureties  en- 
join it,  on  the  ground  that  M  having  under  his 
contract  bound  himself  not  to  enforce  his  debt  un- 
til the  1st  of  September,  and  by  his  act  failed  to 
have  his  debt  satisfied  out  of  the  land,  had  dis- 
charged the  sureties— Hkl©:  M  was  not  bound  by 
the  contract  not  to  sue  upon  the  bond  before  the 
1st  of  September;  and  was  not  bound  under  the 
circumstances  to  carry  out  the  contract;  and 
therefor©    the    sureties    arc    not    released. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Rockingham  county,  brought  in 
February,  1875,  by  Erasmus  Coffman.  D.  W. 
Coffman  and  C.  C.  Strayer,  to  enjoin  a  judg- 
ment for  $13,800,  with  interest  from  the  1st 
of  September,  1868,  which  had  been  re- 
5S45  covered  against  them  *and  others  in 
the  same  court,  by  the  executors  of 
Charles  Moore,  deceased.  The  complainants 
claimed  that  they  were  sureties  on  the  bond 
on  which  the  judgment  was  recovered,  and 
that  the  obligee,  Charles  Moore,  had  so 
dealt  with  two  of  the  principals,  S.  A.  Coff- 
man and  M.  D.  CoflFman,  as  to  release  the 
sureties.  The  grounds  on  which  they  relied 
were  that  on  the  17th  of  June,  1870,  said  S. 
A.  CoiTman  and  M.  D.  Coffman  and  said 
Charles  Moore  had  entered  into  an  agree- 
ment under  seal,  by  which  the  Coffmans 
sold  to  Moore  their  farm  near  Harrisonburg, 
containing  about  628  acres,  at  the  price  of 
$50  per  acre,  in  the  present  currency,  the 
whole  to  be  due  on  the  1st  of  the  next  Sep- 
tember, when  T>o«scssion  was  to  be  given. 
And  "the  said  Coffmans  agree  that  the  said 
Moore  shall  pay  all  claims  that  are  binding 
on  the  land  intended  to  be  sold  by  this 
agreement,  and  the  claims  that  the  said 
Moore  holds  against  the  said  Coffmans,  and 
the  said  Coffmans  agree  to  receive  as  money  a 
note  that  the  said  Moore  holds  against  the  es- 
tate of  John  H.  Hopkins,  deceased."  Hopkins 
was  one  of  the  parties  to  the  bond  aforesaid. 

At  the  time  this  contract  was  made  S.  A. 
and  M.  D.  Coffman  were  vrrv  m"rh  involved 
in  debt  and  were  prnbnbly  in*?olvrnt.  Moore 
seems  to  have  intended  until  a  short  time 


before  the  1st  of  September  to  complete  the 
agreement;  but  being  informed  of  the  prob- 
able insolvency  of  the  Coffmans,  and  appre- 
hending that  they  might  be  put  into  bank- 
ruptcy, and  their  conveyance  to  him  held 
to  be  void,  he  declined  to  carry  the  agree- 
ment into  effect;  though  the  Coffmans  had 
prepared  and  executed  the  deed  ready  to  be 
delivered  to  him.  A  few  days  after  the  1st 
of  September  they  conveyed  the  land  in 
trust  to  secure  other  debts.  And  in  the  same 
year  S.  A.  Coffman  was  declared  a  bank- 
rupt upon  his  own  petition. 

246  ♦The  case  came  on  to  be  heard  on 
the    31st    of    August,    1876,    when    the 

court  made  a  decree  dissolving  the  injunc- 
tion which  had  been  granted,  and  dismiss- 
ing the  bill.  And  thereupon  the  plaintiffs 
applied  to  a  judge  of  this  court  for  an  ap- 
peal;  which   was  allowed. 

James  Neeson,  Wm.  B.  Compton  and  J. 
C.  Liggett,  for  the  appellants. 

Robert  Johnston  and  Tucker  &  Tucker, 
for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

Charles  Moore,  the  testator  of  appellees, 
held  the  joint  and  several  obligation  of  Sam- 
uel A.  Coffman  and  others  for  a  debt  of 
$13,800,  upon  which  he  brought  suit  against 
all  the  obligors,  except  one  who  had  died, 
obtained  judgment  and  sued  out  execution. 
This  bill  was  brought  by  three  of  the  said 
obligors,  the  appellants,  to  enjoin  the  judg- 
ment and  execution,  upon  the  ground  that 
they  executed  the  bond  merely  as  sureties 
for  Samuel  A.  Coffman,  and  were  released 
from  the  obligation  by  the  conduct  of  the 
creditor. 

The  law  is  well  settled  in  Virginia,  that 
the  obligors,  in  a  joint  obligation,  are  alike 
bound  to  the  creditor  as  principals,  what- 
ever may  be  the  relations  between  them- 
selves as  principal  and  surety.  The  obligation 
of  all  and  each  of  them  to  the  creditor  is  ab- 
solute and  unconditional;  and  there  is  no  obli- 
gation of  diligence  on  the  part  of  the  creditor 
to  either  of  them.  In  the  language  of  Baldwin, 
J.,  in  Humphrey  v.  Hitt,  6  Gratt.  523,  "it  is 
the  duty  of  the  surety,  as  well  as  the  prin- 
cipal, to  see  to  the  payment  of  the  money, 
and  the  forbearance  of  the  creditor  is  a  tacit 
indulgence  given  to  both,  in  which  the  ac- 
quiescence of  the  one  is  equally  signifi- 

247  cant  with  that  of  ♦the  other."    He  has 
no  equity  against  the  creditor  on  the 

ground  of  his  relation  of  surety  to  the  prin- 
cipal debtor.  But  he  has  equities  and  rem- 
edies against  his  principal.  He  may  pay  the 
debt  nnd  have  his  action  or  motion  against 
him  for  reimbursement;  or,  if  he  is  appre- 
hensive of  loss  by  the  delay  of  the  creditor, 
he  may  file  his  bill  in  chancery  against  the 
principal,  to  compel  him  to  pay  the  debt;  or 
he  may  file  his  bill  in  equity  against  the 
creditor,  to  compel  him  to  sue,  upon  being 
indemnified  against  the  consequences  of 
risk,  delay  and  expense;  or  he  may,  by  writ- 
ten notice  under  the  statute  (Code  of  1873, 
ch.  114,  §§  4  and  5),  be/T^leAS£d  from  his 
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liability  if  the  creditor,  after  the  service  of 
the  notice,  should  unreasonably  delay  to  in- 
stitute suit,  or  fail  to  prosecute  the  same 
with  due  diligence  to  judgment  and  by  execu- 
tion. He  is  entitled  to  these  remedies  against 
his  principal,  in  order  that  he  may  be  indemni- 
fied and  saved  harmless  on  account  of  his  vol- 
tary  undertaking  in  his  behalf ;  and  if  the  cred- 
itor acts  in  a  way  to  deprive  him  of  these  rem- 
edies against  his  principal,  he  releases  him 
from  his  obligation.  Hence,  if  the  creditor 
makes  a  binding  agreement  with  the  prin- 
cipal debtor^  to  extend  the  time  of  payment 
without  the  consent  of  the  surety,  he  makes 
a  new  contract  with  the  principal,  whereby 
the  surety  is  deprived  of  his  remedies 
against  the  latter  dtfring  the  suspension.  A 
proceeding  by  notice  under  the  statute 
would  be  unavailing  to  him.  He  is  deprived 
of  his  remedy  in  the  meantime,  by  bill  quia 
timet,  and  he  cannot,  even  by  payment  of 
the  debt,  proceed  against  his  principal  to  be 
reimbursed  by  action  or  motion.  According- 
ly it  is  held  that  the  creditor,  by  ticing  up 
his  hands  by  a  contract  with  the  principal 
debtor  to  extend  the  time  of  payment  for  ever 
so  short  a  period  without  the  sureties  consent, 

absolves   the    surety  from  his   obliga- 
848     tion,  without   *even   an   inquiry  as   to 

the  amount  of  loss  he  has  sustained. 
It  is  also  held  that  the  surety,  as  against 
his  principal,  is  entitled  to  all  the  securities 
which  the  latter  has  given  the  creditor  for 
the  purpose  of  reimbursing  him,  if  he  has 
paid  the  creditor,  and,  if  he  has  not,  for*  the 
purpose  of  having  it  paid  for  his  own  protec- 
tion. The  surety  has  a  right  to  stand  in  the 
shoes  of  the  creditor  in  the  enforcement  of 
such  securities  Tand  the  creditor,  as  to  such  se- 
curities in  his  hands  and  under  his  power,  Js 
considered  as  trustee  for  the  surety,  and  if  he  is 
unfaithful,  he  not  only  fails  in  his  duty  as  trus- 
tee, but  violates  the  rights  of  the  surety  as 
against  his  principal,  and  is  liable  for  the  loss 
which  the  surety  thereby  sustains.  These  prin« 
ciples  are  firmly  established  by  repeated  deci- 
sions of  this  court.  I  need  only  refer  to  the 
following  cases :  Ward  v.  Johnson,  6  Munf .  6 ; 
McKinney's  ex'or  v.  Waller,  1  Leigh,  434 ;  Al- 
cock  v.  Hill,  4  Leigh,  622;  Humphrey  v.  Hitt, 
6  Gratt.  supra,  in  wh'ch  Judge  Baldwin,  with 
the  unanimous  concurrence  of  the  other  judges 
sitting,  gives  a  clear  and  forcible  exposition  of 
the  doctrines  on  this  subject  Then  follows 
Hansbarger  adm'r  v.  Kinney,  13  Gratt.  511; 
and  the  recent  cases  of  Shannon  v.  McMul- 
lin,  25  Gratt.  211;  Harrison's  ex'or  &  als. 
v.  Price's  ex'or  &  als.,  Ibid.  553. 

The  doctrines  of  the  law,  as  enunciated, 
are  so  firmly  settled  in  Virginia  that  we 
deem  it  unnecessary  to  pursue  the  inquiry 
outside  of  our  own  courts;  but  will  proceed 
to  inquire  how  far  they  are  applicable  to 
the  case  in  hand.  The  appellants  who  claim 
to  have  executed  the  obligation  merely  as 
sureties  of  Samuel  A.  Coffman,  rely  upon 
an  article  of  agreement  which  was  entered 
^'nto  on  the  I7th  of  June,  1870,  between 
Samuel  A.  CoflFman  and  M.  D.  Coffman  of 
the  one  part,  and  Charles  Moore  of  the 
other,  for  the  sale  and  purchase  of  a  farm 
as  absolving  them  from  these  obligations. 
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249  *Does  this  paper  evidence  a  contract, 
whereby  Charles  Moore  bound  him- 
self to  suspend  suit  or  action  on  the  bond 
for  a  day  or  an  hour?  The  vendors  agreed 
to  sell  him  the  farm  at  a  fixed  ascertained 
price,  fifty  dollars  an  acre,  in  the  present 
currency,  the  whole  to  be  due  on  the  1st  of 
September  next  (1870),  at  which  time  the 
vendors  agreed  to  give  possession.  After 
some  other  stipulations  not  important  to 
notice,  it  provides  as  follows:  "The  said 
Coffmans  hereby  agree,  that  the  said  Moore 
shall  pay  all  claims  that  are  binding  on  the 
land  intended  to  be  sold  by  this  agreement, 
and  the  claims  that  said  Moore  holds  against 
the  said  Coffmans;  and  the  said  Coffmans 
agree  to  receive  as  money  a  note  that  the 
said  moore  holds  against  the  estate  of  Col- 
onel John  H.  Hopkins,  deceased."  This  is 
the  clause  relied  on  by  the  appellants  to 
make  good  their  claim.  There  can  be  no 
question  that  it  gives  the  privilege  to  the 
vendee  to  retain  the  debt  due  himself,  out  of 
the  purchase  money,  in  the  execution  of  the 
contract.  But  does  it  limit  him  to  that 
means  of  collecting  his  debt?  Does  he,  by 
the  terms  of  this  clause,  covenant  or  agree 
that  he  will  suspend  the  right  of  action,  to 
recover  the  debt  until  the  first  of  September, 
or  for  an  hour?  We  may  presume  that  he 
would,  by  reason  of  it,  consider  it  unneces- 
sary to  sue,  ahd  would  not  be  likely  to  sue. 
But  did  he  bind  himself  not  to  sue?  He  may 
not  have  deemed  it  necessary  to  sue,  and 
have  been  disposed  to  await  the  result  of 
this  executory  contract  for  the  purchase  of 
the  land,  with  the  hope  and  expectation  that 
it  would  be  satisfactorily  executed;  as  in  that 
event,  it  would  be  unnecessary  to  sue.  But  did 
he  bind  himself  not  to  sue  in  the  meantime? 

If  he  had  received  written  notice  under 

the  statute  from  the  solvent  sureties  to  sue, 

so  that  the  question  was  presented  to  him, 

to  surrender  the  ample  security  he  had 

250  *already  for  the  debt,  by  failing  to  sue, 
and  to  rely  alone  upon  a  contract  of 

sale,  which  was  not  recorded,  and  not  wit- 
nessed or  acknowledged  so  as  to  be  record- 
ed, and  which  was  uncertain  in  its  execution, 
or  to  sue,  can  there  be  any  question  as  to 
what  his  determination  would  have  been? 
And  to  have  elected  to  sue,  under  those  cir- 
cumstances, would  have  been,  we  think,  no 
violation  of  any  legal  or  moral  obligation.  By 
entering  into  this  incomplete  and  executory 
contract  for  the  land,  he  did  not  intend  a  sur- 
render of  any  subsisting  security  he  held, 
(hence  he  retained  in  his  own  hands  the  bonds 
he  held  against  them),  before  he  got  a  title,  or 
knew  that  it  would  in  his  power  to  get  a  title 
If  such  had  been  the  intention  of  the  parties, 
we  think  it  would  have  been  so  expressed  We 
are  of  opinion,  therefore,  that  a  contract,  to 
the  effect  that  he  would  surrender  the  security 
he  hid.  by  obligating  himself  to  give  the  prin- 
cipal debtor  further  time  for  its  payment, 
until  the  1st  of  September.  1870,  cannot  be 
implied  from  the  face  of  the  article,  or  the 
surrounding  circumstances.  And  for  the 
same  reasons  we  think  there  is  nothing  m 
the  agreement  which  would  have  precluded 
the  sureties  fron^  fi|ing  their  bill  quia  timet. 
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either  against  the  principal  debtor  or  the 
creditor. 

But  it  was  argued  with  some  apparent 
earnestness  by  appellants'  counsel,  that  if 
the  money  had  been  tendered  to  Charles 
Moore,  by  the  sureties,  after  he  entered  into 
this  agreement,  he  could  not  have  honestly 
received  it.  Why  not?  As  we  have  seen,  he 
never  agreed  and  bound  himself  to  postpone 
the  collection  of  his  debt.  Coffmans  agreed, 
that  he  should  pay  it  out  of  the  purchase 
money.  That  was  a  privilege  to  him  as  we 
construe  the  article.  It  does  not  appear  that 
it  was  then  known  what  was  the  amount  of 
liens  upon  the  land;  and  if  it  was,  it  cer- 
tainly was  not  known  what  would  be 
251  *the  amount  of  liens  by  the  1st  of  Sep- 
tember. The  vendors  seem  to  have 
been  largely  indebted,  above  the  price  of 
the  land.  The  liens  had  been  greatly  aug- 
mented before  the  1st  of  September.  They 
are  reported  by  the  commissioner  to  have 
amounted  to  $64,577.70  on  the  15th  of  Sep- 
tember, 1872;  whilst  he  reports  only  638^ 
acres  of  land,  which  at  $50  an  acre  would  have 
amounted  to  only  $31,937.50,  which  would  not 
have  paid  fifty  cents  in  the  dollar  of  the  liens, 
with  which  it  was  charged  at  the  date  desig- 
nated in  the  report.  Whether  there  was  any- 
thing to  prevent,  at  the  date  of  this  contract, 
the  creditors  for  the  larger  portion  of  this  debt 
from  acquiring  judgment  liens  before  the 
1st  of  September,  1870,  the  record  does  not 
show.  Suppose  they  had  acquired  liens  to 
the  amount  of  $31,937,  the  price  of  the  farm, 
the  vendee  would  have  been  obliged  to  have 
discharged  those  liens,  in  order  to  clear  the 
title  from  incumbrance.  And  that  he  had 
the  privilege  of  doing  by  the  express  agree- 
ment of  the  vendors.  It  would  hardly  be 
contended  that  he  would  have  to  surrender 
his  debt  too.  He  assumed  no  such  obliga- 
tion. It  was  only  a  privilege  accorded  to 
him,  of  paying  the  purchase  money  with  the 
CoflFman  bond,  and  the  bond  of  Hopkins 
which  he  held.  And  if  the  sureties  had,  at 
any  time  after  the  said  article  of  agreement 
had  been  entered  into,  tendered  payment  to 
him,  he  having  informed  them  of  said  ar- 
ticle of  agreement,  and  he  had  received  the 
money  from  them,  it  would  have  violated  no 
contract  between  him  and  his  vendors,  and 
in  fact  would  not  have  prejudiced  them. 
There  is,  therefore,  nothing  in  the  said 
articles  of  agreement  between  the  creditor 
and  the  principal  debtor  which  infringes  on 
or  impairs  the  equities  or  rights  and  reme- 
dies of  the  sureties  against  the  latter. 

Nor  did  the  debtor  thereby  acquire  secu- 
rities which  he  was  bound  to  apply  in 
ft5%  the  exoneration  of  the  sureties  *from 
their  liability  for  his  debt,  it  was  a 
contract  which  he  had  entered  into  with 
Samuel  and  M.  D.  Coffman  for  the  purchase 
of  their  farm,  and,  although  they  agreed  to 
receive  the  debt  for  which  the  appellants 
were  bound  as  sureties  for  Samuel  Coffman, 
on  the  completion  of  the  contract  in  part 
payment  of  the  purchase  money,  it  was  only 
a  privilege  as  we  have  seen,  accorded  to  the 
vendee,  and  was  a  transaction  entirelv  aside 
from  and  independent'  of  the  obligation  in 


question.  It  was  no  security  for  the  discharge 
of  that  obligation,  for  it  was  incomplete  and 
unexecuted,  and  in  fieri,  and  whether  it  was 
ever  executed  would  depend  upon  the  will  and 
pleasure  of  the  parties.  They  might,  at  any 
time,  have  cancelled  it  by  consent.  It  was  un- 
recorded, and  was  not  attested  nor  acknowl- 
edged so  as  to  be  recorded,  and  the  vendee  had 
no  guarantee  that  the  vendors  might  not  con- 
vey the  same  lands  to  other  innocent  pur- 
chasers. He  did  not  know  that  other  liens 
might  not  be  acquired  on  the  land  before 
the  1st  of  September,  which  would  exceed 
the  price  he  was  to  pay  for  it,  or  at  least 
not  leave  enough  to  pay  his  (Coffman's) 
debt,  and  the  Hopkins'  bond  which  he  held. 
He  did  not  know  that  in  the  embarrassed 
condition  of  the  vendors,  it  would  be  in  their 
power  to  make  him  a  clear  title,  free  from 
all  encumbrance  and  embarrassment.  If  it 
had  been  regarded  as  a  security  for  his 
debt,  there  is  no  reason  why  his  bonds  had 
not  been  given  up  at  the  time  in  part  pay- 
ment of  the  purchase  money.  Why  with- 
hold them  until  the  1st  of  September,  until 
the  agreement  was  to  be  consummated, 
when  all  the  purchase  money  was  to  be  due 
and  possession  delivered,  if  their  payment 
was  already  secured?  Because  until  then, 
there  was  uncertainty  as  to  whether  it 
would  ever  be  consummated.  The'  vendors 
might  then  refuse  to  execute  the  agreement, 
or  the  purchaser  might  feel  justified  under 

the  circumstances  to  refuse.  The  sure- 
258    ties  *had  no  right  to  complain;  they 

had  no  right  to  require  the  creditor  to 
purchase  the  land;  and  they  were  no  worse 
off  than  they  would  have  been  if  the  agree- 
ment had  never  been  made.  None  of  their 
rights  had  been  infringed  by  it.  The  expec- 
tation of  its  consummation  may  have  caused 
the  creditor  to  delay  his  suit,  though  he  was 
under  no  obligation  to  delay.  And  the  sure- 
ties had  no  right  to  complain  of  that.  He 
was  under  no  obligation  of  diligence  to 
them.  When  the  1st  of  September  arrived, 
it  seems  that  he  was  unwilling  to  complete 
the  contract  of  purchase,  and  for  reasons 
satisfactory  to  himself,  under  the  facts  and 
circumstances  of  this  case,  the  sureties  had 
no  right  to  complain.  They  had,  as  before 
said,  no  right  to  require  him  to  purchase 
the  land,  or  to  complete  the  purchase  of  it, 
if  he  were  not  so  disposed;  their  rights 
against  the  principal  debtor  not  being  in- 
fringed by  his  not  doing  it.  The  testimony 
of  the  plaintiffs  in  the  cause  shows  that  for 
some  time  after  the  purchase  it  was  the 
bona  fide  intention  of  the  plaintiff  to  do 
what  was  necessary  on  his  part  to  be  done, 
in  order  to  its  consummation.  But  when 
the  period  for  its  consummation  arrived, 
the  financial  embarrassments  of  the  vendors, 
the  augmentation  of  the  liens  upon  the 
land  since  the  date  of  the  contract,  the  large 
indebtedness  of  the  vendors,  the  number  of 
suits  which  were  depending  against  them 
and  pressing  them,  and  the  grounds  to  ap- 
prehend that  Samuel  Coffman  would  go 
into  bankruptcv,  either  voluntarily,  or  in- 
voluntarilv,  which  he  did  a  short  time  after; 
and  the  danger  of  completing  the  contract 
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and  taking  a  conveyance  under  such  circum- 
stances, of  being  involved  in  a  suit  in  the 
bankrupt  court,  and  of  having  his  conveyance 
impeached  for'  fraud  in  such  suit,  and  the 
loss  of  his  debt,  were  well  calculated  to 
change  his  resolution  with  regard  to  the 
purchase  of  the  farm,  and  to  bring  him 
254  to  the  conclusion,  *in  this  changed 
state  of  the  case,  to  decline  to  carry 
out  the  contract.  It  does  not  appear  that 
any  tender  of  executing  the  contract  was 
made  by  the  vendors,  and  a  refusal  on  his 
part.  On  the  contrary,  they  in  sixteen  days 
after  the  1st  of  September,  utterly  incapaci- 
tated themselves  to  make  such  a  tender,  by 
conveying  the  same  property  in  trust  to  se- 
cure the  debts  of  others,  and  also  utterly  and 
forever  from  asserting  any  claim  for  specific 
performance,  or  for  damages  for  non-per- 
lormance  of  the  contract. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
circuit  court,  and  to  affirm  the  same  with 
costs. 

Decree  affirmed. 
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*<Southern  Mut  Ins.  Co.  v.  Trear. 

September  Term,    1877,   Staunton. 

1.  Fire  lAsnrance — Evidence. — In  a  suit  on  a 
policy  of  insurance,  the  plaintiff  was  asked  what 
valuation  the  agent  of  the  insurance  company  put 
on  the  property  insured  and  destroyed  by  fire? 
The  answer  was,  the  valuation  stated  in  the  policy 
by  the  agent;  which  was  objected  to  by  the  counsel 
for  the  company  on  the  ground  that  it  was  parol 
evidence  offered  to  vary  or  explain  the  written 
contract  of  the  parties — Held:  The  testimony  was 
admissible,  as  it  did  not  tend  to  vary  the  contract 
of   the   parties,   but   was   in    confirmation   of   it. 

S.  Irrelevant  Bvldence — Revemal. — To  au- 
thorize the  reversal  of  a  judgment  for  error  in  ad- 
mitting irrelevant  evidence,  not  only  must  the  evi- 
dence be  irrelevant,  but  it  must  be  of  such  a  na- 
ture, as  that  its  admission  may  have  prejudiced  the 
adverse  party.  If  he  may  have  been  so  prejudiced, 
even  though  it  be  doubtful  whether  in  fact  he  was 
so  or  not,  it  is  sufficient  ground  for  reversing  the 
judgment. 

8.  Same — Neceiiiilty  for  Bxceptlons. — To 
render  the  admission  of  illegal  evidence  sufficient 
ground  for  the  reversal  of  a  judgment,  it  must  be 
excepted  to,  and  must  be  such  as  may  have  been 
prejudicial   to   the   exceptant. 

4.  Damaarea — ^Province  of  Jnry. — Where  the 
question  before  the  jury  was  as  to  the  quantum  of 
damages  to  which  the  plaintiff  is  entitled,  and 
there « is  evidence  tending  to  sustain  the  verdict 
found  by  the  jury,  although  there  is  evidence 
strongly  indicating  that  the  damages  assessed  by 
the  jury  were  excessive,  the  question  is  one  of 
fact  for  the  jury;  and  the  court  will  not  disturb 
the  verdict,  even  though  on  the  same  testimony,  it 
would  have  found  differently  from  the  jury. 

This  case  was  argued  at  Richmond;  but 
was  decided  at  Staunton.  It  is  sufficiently 
stated  in  the  opinion  of  the  court  delivered 
by  Moncure,  P. 


♦J.  A.  Meredith  and  George  B.  Har- 
rison, for  the  appellant. 
W.  W.  Henry,  for  the  appellee. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  supersedeas  to  a  judgment  of 
the  circuit   court   of  the  county  of  Prince 
Edward,  rendered  in  an  action  of  assumpsit, 
brought  by  Peter  Trear  against  the  South 
em  Mutual  Insurance  Company,  on  a  polic; 
of  insurance  whereby  the  said  company,  in 
consideration  of  a  cash  premium  of  |30,  and 
a  premium  note  of  $63.75,  received  by  saiu 
company  from  said  Trear,  insured  the  said 
Trear  against  loss  or  damage  by  fire  and 
lightning  to  the  amount  of  $1,500,  on  hi> 
dwelling-house  in  said  county,  from  the  6tii 
day  of  August,  1872,  (at  12  o'clock  at  noon), 
unto  the   6th  day  of  August,   1877,  (at  12 
o'clock    at    noon).     The   declaration  was  in 
the  general  form  authorized  by  the  statute, 
and  the  said  policy,  which  was  referred  to 
in    and   filed    therewith,    was    in   the  usual 
form.  It  was  averred  in  the  declaration,  that 
after   the   issuing   of   the   said   policy,  and 
while  it  was  in  full  force,  to-wit:  on  the 
8th  day  of  April,   1873,  the  said  dwelling- 
house    was    wholly    destroyed    by    fire,  of 
which  said  burning  the  said  defendant  had 
notice,  as  required  in  said  policy;  and  that 
the  plaintiff  had   performed   all  the  condi- 
tions, and  violated  none  of  the  prohibitions, 
of  the  said  policy.  The  defendant  plead  non 
assumpsit  to  the  action;  to  which  plea  the 
plaintiff  replied  generally.    The  issue  was 
tried  by  a  jury,   which  found  a  verdict  in 
these   words:    "We    the   jury   find   for  the 
plaintiff,  and  assess  his  damages  at  fifteen 
hundred  dollars,  "with  interest  from  the  24th 
day   of  July,   1873,   till   paid."    Whereupon, 
the  defendant  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial,  on 
257    the  ground  that  the  verdict  was  ♦con- 
trary   to    the    law    and    the   evidence; 
which  motion  the  court  overruled,  and  judg- 
ment was  rendered  according  to  the  verdict 
Four  bills  of  exceptions  were  tendered  by 
the  defendants  to  rulings  of  the  court  in  the 
progress  of  the  trial,  and  were  signed  and 
sealed  by  the  court  and  made  a  part  of  the 
record.    These  bills   of   exceptions  present 
all  the  questions  arising  in  the  case,  which 
will   be   considered   in   the   order  in  which 
they  arise;  at  least,  such  of  them  as  seem 
to  be  relied  on. 

The  first  bill  of  exceptions  was  taken  to 
the  action  of  the  court  in  overruling  a  mo- 
tion of  the  defendants  for  a  continuance. 
There  was  no  error  in  this  action  of  the 
court;  but  as  no  reliance  seemed  to  be 
placed  upon  this  exception  by  the  counsel 
for  the  defendant,  either  in  the  petition  for 
a  supersedeas  or  in  the  argument  of  the 
case  in  this  court,  no  further  notice  will  be 
taken  of  it  here. 

The  second  bill  of  exceptions  states,  that 
on  the  trial  of  the  cause  the  plaintiff,  Peter 
Trear,  was  introduced  as  a  witness,  and 
after  stating  that  Mr.  Jones,  the  agent  of 
the  company  whose  name  is  signed  to  the 
policy,  insured  the  house,  on  being  asked 
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what  valuation  said  Jones  put  upon  the 
property,  the  defendant's  counsel  objected 
to  the  witness  relating  anything  which  oc- 
curred between  himself  and  the  agent  at 
the  time  he  took  the  insurance,  which  ob- 
jection was  overruled  by  the  court,  and  the 
witness  proceeded  and  said:  "The  agent, 
after  examination  of  the  premises,  proposed 
to  take  it  at  a  valuation  of  $2,500,  the  same 
mentioned  in  the  insurance  policy,  and  wit- 
ness paid  the  money  down  which  was  re- 
quired, and  gave  the  note  required:"  to 
which  ruling  of  the  court,  overruling  the 
said  objection  and  admitting  the  said  state- 
ment, the  defendant  excepted. 

The  objection  taken  to  the  testimony  re- 
ferred to  in  this  bill   if  exceptions  is, 
258     that  it  was  parol  evidence  which  *was 
offered  to  vary  or  explain  the  written 
contract  of  insurance,  and  which  is  iaadmis- 
siblc  for  such  a  purpose.   Nobody  will  deny 
the  rule  of  law  as  stated  by  Judge  Green  in 
Crawford  v.  Jarrett,  2  Leigh,  630,  that  "pa- 
rol evidence  cannot  be  admitted  (unless  in 
cases  of  fraud  or  mistake),  to  vary,  contra- 
dict, add  to,  or  explain  the  terms  of  a  writ- 
ten agreement,  by  proving  that  the  agree- 
ment of  the  parties  was  different  from  what 
it   appears   by   the   writing   to   have   been." 
Nor,  as  stated  by  Judge  Baldwin  in  Watson 
V.   Hurt,  6  Gratt.  633,  that  "the  terms  of  a 
"written  contract  cannot  be  varied  by  parol 
evidence  of  what  occurred  between  the  par- 
ties   previously   thereto,   or    contemporane- 
ously therewith."    But  it  does  not  appear 
that  this  rule  was  at  all  violated  by  the  ad- 
mission of  the  testimony  referred  to  in  this 
bill  of  exceptions.    It  did  not  at  all  tend  to 
vary  the  written  contracts  of  the  parties  to- 
wit:   the   policy  of  insurance.    It  is   not  in 
conflict  with  the  written  contract,  but  con- 
sistent therewith,  and  in  affirmance  thereof. 
The   question   was   as   to  the   value   of  the 
property  insured  at  the  time  of  the  insnraiKe. 
The  testimony  was,  that  the  agent  of  the  com- 
pany, after  examination  of  the  premises,  pro- 
posed to  take  it  at  a  valuation  of  $2,560,  the 
same  mentioned  in  the  insurance  policy,  and 
the  contract  was  accordingly  made  upon  that 
basis. 

The  court  is  of  opinion  that  the  circuit 
court  did  not  err  in  overruling  the  defend- 
ant's motion  to  exclude  the  testimony. 

The  third  bill  of  exceptions  states  that  in 
the  further  progress  of  the  trial,  the  plain- 
tiff introduced  a  witness,  Colonel  Joseph  T. 
Ligon,  who,  having  stated  that  his  house 
was  insured  in  the  same  company,  and  by 
the  same  agent,  Jones,  at  a  valuation  of 
$1,000,  and  was  assessed  for  taxation  onlv 
at  $500,  was  asked  by  plaintiff's  counsel  if, 
when  he  insured  his  house,  the  agent, 
259  Jones,  asked  *what  his  property  cost, 
or  was  assessed  at  for  taxation;  and 
that  the  defendants  by  counsel  objected  to 
any  conversation  of  witness,  and  the  de- 
fendants' agent  in  insuring  witness'  house; 
and  the  court  overruled  the  objection  to  the 
witness  answering  the  said  question,  when 
he  replied  "No,"  and  added  that  acrent, 
Jones,  measured  his  house  at  time  of  in- 
suring It,  and  fixed  the  valuation   thereof. 


and  a  policy  of  $1,000  was  effected  thereon; 
to  which  ruling  of  the  court,  in  permitting 
the  witness  to  answer  the  question,  the  de- 
fendant excepted. 

The  evidence  in  regard  to  what  trans- 
pired between  the  agent,  Jones,  and  the 
witness,  Ligon,  in  the  insurance  of  the  prop- 
erty of  the  latter  was,  certainly,  irrelevant 
evidence  in  this  action  between  the  plaintiff, 
Trear,  and  the  Southern  Mutual  Insurance 
Company.  What  so  transpired  was  res  inter 
alios  actae;  and  if  objected  to  by  the  defend- 
ants, it  ought  therefore  to  have  been  ex- 
cluded. Whether  the  judgment  ought  to  be 
reversed  for  not  excluding  it,  may  not  be 
so  clear  a  question.  If  the  only  objection 
to  the  evidence  was  its  irrelevancy,  and  it 
could  not  possibly  have  prejudiced  the  de- 
fendants, then  the  judgment  ought  not  to  be 
reversed,  for  the  error  in  not  excluding  rt; 
for  to  authorize  the  reversal  of  a  judgment 
for  error  in  admitting  irrelevant  evidence, 
not  only  must  the  evidence  be  irrelevant, 
but  it  must  be  of  such  a  nature  as  that  its 
admission  may  have  prejudiced  the  adverse 
party.  If  he  may  have  been  so  prejudiced, 
even  though  it  be  doubtful  whether  in  fact 
he  was  so  or  not,  that  is  a  sufficient  ground 
for  reversing  the  judgment. 

If  in  this  case  the  defendant's  motion  had 
been  to  exclude  all  the  evidence  in  regard 
to    what    transpired       between    Jones    and 
Ligon,  and  the  court  had  overruled  the  motion, 
such  action  of  the  court  would  not  only  have 
been  erroneous,  but  would  have  been  sufficient 
ground  for  the   reversal   of   the  judg- 
260    ment;   for  although  it  was   res   *inter 
alios  actae,  and  so  not  relevant  or  ad- 
missible  evidence,   and   ought   not   to   have 
had  any  effect  on  the  minds  of  the  jury,  yet 
it  would  be  impossible  to  say  that  it  might 
not  have  had  some  effect  to  the  prejudice 
of  the  defendants.    But  the  defendant's  mo- 
tion was  not  to  exclude  all  the  evidence  in  re- 
gard  to   what   transpired   between   Jones   and 
Ligon.  It  is  stated  in  the  bill  of  exceptions  that 
in  the  further  progress  of  the  trial  "the  plain- 
tiff introduced  a   witness.   Colonel  Joseph  T. 
Ligon,  who  having  statc^  that  his  house  was 
insured  in   the   same   c;   npany  and  by  the 
same  agent,  Jones,  at  a  valuation  of  $1,000,  and 
was  assessed  for  taxation  only  at  $500,"  &c. 
Now,  down  to  this  point  in  the  statement  of 
the  witness,  there  was  no  objection  to  his 
evidence  by  the  defendants.    It  is  then  fur- 
ther stated  in  the  bill  of  excentions  as  fol- 
lows:   "Was  asked  bv  plaintiff's  counsel  if, 
when  he  insured  his  house,  the  agent  Jones 
asked   what  his   property  cost,   or  was   as- 
sessed at  for  taxation,  and  the  defendants, 
by  counsel,   objected   to  any  conversation   of 
witness  and  the  defendants'  agent  in  insur- 
ing witness'  house;  and  the  court  overruled 
the  objection  to  the  witness  answering  the 
said    question,    when    he    replied    *no,'    and 
added  that  agent  Jones  m^^asured  his  house 
at  time  of  insuring  it,  and  fixed  the  valuation 
thereof,  and  a  policv  of  $1,000  was  affected 
thereon,  to  which  ruling  of  the  court,  in  per- 
mitting the  witness  to  answer  the  question, 
the  defendants,  by  counsel,  excepted."  There 
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might  have  been  an  answer  to  the  question 
which  might  have  been  prejudicial  to  the 
defendants,  but  the  only  answer  in  fact  made 
to  it  was  "no,"  which  could  not  have  beeh  pre- 
judicial to  the  defendants.  To  be  sure,  it  is 
stated  in  the  bill  that  the  witness  "added  that 
agent  Jones  measured  his  house  at  time  of 
insuring  it,  and  fixed  the  valuation  thereof, 
and  a  policy  of  $1,000  was  affected  there- 
on." But  this  was  no  part  of  the  reply  to 
the  question,  and  the  exception  was  only  to 
the  ruling  of  the  court  in  permitting 

261  *the  witness  to  answer  the   question. 
It  is  also  stated  in  the   bill   that  the 

defendants  "objected  to  any  conversation  of 
witness  and  the  defendants'  agent  in  in- 
suring witness'  house;"  but  it  does  not  ap- 
pear that  any  such  conversation  was  ad- 
mitted as  evidence  in  the  case.  All  that  was 
6aid  by  the  witness  in  answer  to  the  ques- 
tion was  "no,"  and  to  add,  "that  agent 
Jones  measured  his  house  at  time  of  insur- 
ing it,  and  fixed  the  valuation  thereof,  and 
a   policy   of  $1,000    was    effected    thereon." 

The  court  is  therefore  of  opinion  that 
while  the  circuit  court  erred  in  permitting 
the  witness  to  answer  the  question,  such  er- 
ror was  not  to  the  prejudice  of  the  defend- 
ants, and  it  not  sufficient  ground  for  the 
reversal  of  the  judgment  To  render  the  ad- 
mission of  illegal  evidence  sufficient  ground 
for  the  reversal  of  a  judgment,  it  must  be 
excepted  to,  and  must  be  such  as  may  have 
been  prejudicial  to  the  exceptant. 

The  fourth  and  last  bill  of  exceptions  is 
to  the  action  of  the  court  in  overruling  the 
motion  of  the  defendants  to  set  aside  the 
verdict  as  being  contrary  to  the  law  and 
the  evidence. 

The  question  before  the  jury  upon  the 
evidence  was  only  as  to  the  question  of  the 
damages,  and  though  the  court,  if  on  the 
jury,  might  have  been  for  a  much  less 
amount  of  damages  than  was  found  by  ihe 
jury,  yet  it  was  a  question  of  fact  for  the 
jury,  and  there  was  evidence  before  them 
tending  to  show  that  the  amount  of  dam- 
ages actually  sustained  was  at  least  equal  to 
the  amount  found  by  the  jury.  Although 
there  was  also  evidence  before  the  jury 
strongly  tending  to  show  that  the  building 
insured  was  actually  of  much  less  value  than 
that  at  which  it  was  fixed  by  the  agent  of 
the  defendants  at  the  time  of  the  insurance, 
and  even  than  that  at  which  it  was  esti- 
mated by  the  jury  assessing  the  damages  in 
the  case,  yet  the  verdict  of  the  jurv  was 

262  legally    warranted    *by    the    evidence, 
and  cannot,  therefore,  be  set  aside  by 

the  court  upon  the  ground  that  it  is  con- 
trary to  the  law  and  the  evidence. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment  to  the 
prejudice  of  the  defendants,  and  the  same 
is  accordingly  affirmed. 

Judgment  affirmed. 
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pany  bonds,  secured  by  mortgage  and  guaranteed 
by  the  city  of  Lynchburg,  for  the  use  and  benefit 
of  Mrs.  M  and  her  husband  N  and  their  children— 
in  trust:  1.  During  the  life  of  Mrs.  M  and  her 
husband  N  and  of  the  sunriror  of  them,  the  said 
property  and  money  to  be  held  and  the  incooe 
thereof  applied  to  the  support  of  them  and  the 
survivor  of  them  and  their  children.  2.  At  the 
death  of  the  survivor  the  property  and  its  increisc 
to  be  divided  among  the  issue  of  Mrs.  M  and  N 
per  stirpes.  3.  During  the  life  of  M  any  of  the 
property  may  be  exchanged  for  other  property  by 
the  trustee  by  and  with  the  written  consent  of  H, 
and  after  her  death  by  and  with  the  written  con- 
sent of  N.  In  1859  H,  without  the  written  con- 
sent of  M,  sold  these  bonds  to  G  for  $8,2o0,  for 
which  G  gave  his  bond  payable  in  July,  1863,  and 
interest  payable  semi-annually,  and  a  deed  of  trust 
on  land  to  secure  it.  In  1863,  when  the  bond  fell 
due,  G  proposed  to  pay  it  in  Confederate  money, 
and  M  having  given  her  written  consent  H  a& 
cepted  the  money,  and  P  having  been  in  1864 
substituted  as  trustee,  H  transferred  the  money  to 
him.  Upon  a  bill  filed  by  the  children  of  M  and 
N  against  H  and  G — Hei.d: 

1.  ProTlfllons  of  Tmaitfl — Sale  of  Prop- 
erty.— Under  the  trusts  of  this  deed  the  prop- 
erty could  only  be  sold  or  exchanged,  by  a  de- 
cree of  a  court  of  equity,  or  with  the  written 
consent  of  M  given  at  the  time,  or  previous  to 
the  sale  or  exchange. 

2.  Same — ^Tniatee'a  DIacretlon. — ^Even  the 
the  written  consent  or  request  of  M  would  not 
be  sufficient  to  authorize  and  justify  a  sale  of  the 
property;     but    the   trustee   must   have  the  isnC' 

tion  of  his  own  judgment  to  it. 
264  *^  Same — Same — DreacM  of  Trvat.— 
The  bonds  being  a  permanent  investment, 
well  secured  and  paying  interest  regularly  on  the 
par  value,  it  was  a  breach  of  trust  in  H  to  sell 
them  and  take  a  bond  having  only  four  years  to 
run;  and  especially  to  sell  them  without  the 
written   consent  of   M. 

4.  Same — ^Same — Same — ^Liability  of  Tead- 
ee. — As  G  knew,  or  might  have  known  if  he  had 
inquired,  that  H  was  committing  a  breach  of  tbe 
trust  in  the  sale  to  him  without  the  written  con- 
sent of  M,  and  he  was  a  party  to  that  act,  both 
H  and  G  are  liable  to  the  cestuis  que  trust  for 
any  loss  which  accrued  to  the  trust  fund  by  said 
sale. 

B.  Same — Same — ^RecelTlnar  Depreelafed 
Currency.* — Even  if  by  said  sale  the  bond  of 
G  had  become  a  part  of  the  trust  fund,  it  vas 
a  breach  of  trust  in  H  to  receive  payment  of  it 
in  Confederate  money  in  July,  1863,  when  they 
had  depreciated  in  value  as  nine  to  one  of  gold; 
though  M  did  consent  in  writing  to  the  receipt 
of  them;  and  G  participated  in  such  breach  of 
trust;  and  they  are  jointly  and  severally  liable 
to  indemnify  the  beneficiaries  in  the  deed  against 
all  loss  and  damage  sustained  by  reason  of  soch 
breach. 

6.  Same — Same—Bxtent  of.  I^lablllty.— H 
and  G  are  chargeable  in  account  with  said  bene- 


♦Pattcrson  St  Wife  &  als.  v.  Horslcy, 
Trustees,  &  als. 

November    Term,    1877,    Richmond. 
In     1857    M     conveyed    to    H    with    other    property 
$9,000  of  the  Virginia  and  Tennessee  railroad  com- 
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'Payment  to  Fldneiary  of  Confederate 
Money — Liability  of  Debtor. — Upon  the  ques- 
tion of  the  liability  of  a  fiduciary  who  receives  de- 
preciated currency  in  payment  of  a  well-secured  spe- 
cie  debt  together  with  the  liability  of  the  debtor  who 
makes  the  payment,  see  Helsley  v.  Fulu,  76  Va.  674 
and  Patteson  v.  Bondurant,  30  Gratt.  94,  and  n4te. 
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fidaries  with  the  price  of  the  bonds  sold  by  H 
to  G,  vix:  $8,280,  with  interest  thereon  from  the 
date  of  said  sale,  payable  semi-annually,  subject 
to  all  credits  to  which  they,  the  said  H  and  G, 
arc  properly  entitled  on  account  of  the  same. 

7.  Some — Same — Same. — In  the  settlement  of 
the  trust  account  H  is  to  be  credited  with  the 
scaled  value  of  the  Confederate  money  paid  by 
him  to  P  as  at  the  time  of  such  payment;  and 
p  will  be  chargeable  in  his  trust  account  with 
that    amount. 

8.  Acconntlnaf. — As  between  H  and  G,  G  is 
primarily  liable  for  the  value  of  said  bonds,  ex- 
cept so  much  thereof,  or  of  his  bond  therefor,  as 
has  been  actually  paid  by  him  to  H  in  good 
money;  and  to  that  extent  G  is  entitled  to  credit 
in  his  account  with  H;  but  not  in  the  account  of 
said  H  and  G  with  the  beneficiaries  of  the  trust 
fund. 

This  was  a  bill  filed  in  January,  1»66,  in 
the  circuit  court  of  Buckingham  county,  by 
Camm  Patterson  and  Mary  E.,  his  wife,  and 
three  others,  by  said  Patterson  as 
265  ^trustee  and  next  friend,  against  John 
Horsley,  G.  A.  Hancock,  William  A. 
Turner  and  Nicholas  Mills,  Jr.,  for  the  set- 
tlement of  the  accounts  of  Horsley,  as  trus- 
tee, under  a  deed  executed  on  the  4th  of 
June,  1857,  by  Mary  C.  Horsley,  by  which 
she  conveyed  to  said  John  Horsley  and 
Charles  Y.  Horsley,  (but  under  which  said 
Charles  declined  to  act,)  a  tract  of  land, 
some  slaves  named,  and  $7,898  in  money,  in 
trust  for  the  benefit  of  Ann  E.  Mills  and 
Nicholas  Mills,  Jr.,  and  their  children.  The 
deed  and  the  trusts  are  set  out  in  the  opin- 
ion of  Moncure,  P. 

The  only  subject  of  controversy  in  this 
court,  was  in  relation  to  what  is  called 
money  in  the  deed.  That  consisted  of  $9,000 
of  the  coupon  bonds  of  the  Virginia  and 
Tennessee  railroad  company,  guaranteed  by 
the  city  of  Lynchburg,  and  secured  by  mort- 
gage.  In  May,  1859,  John  Horsley,  the  act 
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mg  trustee,  sold  these  bonds  to  G.  A.  Han- 
cock for  $8,280,  for  which  Hancock  ex- 
ecuted to  him  his  bond,  payable  on  the  1st 
of  July,  1863,  with  interest  which  was  to  be 
paid  semi-annually,  and  gave  a  deed  of  trust 
on  land  to  secure  it.  This  sale  was  made 
without  the  written  consent  of  Mrs.  Mills. 
When  the  bond  fell  due  in  1863,  Hancock 
proposed  to  pay  the  balance  due  upon  it  in 
Confederate  money;  and  Horsley  having 
obtained  the  written  consent  of  Mrs.  Mills 
and  her  husband,  Nicholas  Mills,  Jr.,  ac- 
cepted pajrment  in  that  currency.  The  dep- 
ositions of  Nicholas  Mills,  Jr.,  and  Mrs. 
Mills,  were  taken  in  the  cause.  Nicholas 
Mills  says  that  Horsley  came  to  his  house 
and  told  him  that  Hancock  wished  to  pay 
in  Confederate  bonds;  that  witness  objected 
to  the  receipt  of  them,  they  being  depreci- 
ated. He  then  mentioned  he  was  acting 
under  legal  advice.  Mrs.  Mills  being  asked 
what  induced  her  to  siprn  the  paper,  says: 
"I  though  I  was  obliged  to  do  so,  as  Mr. 
Horslev  told  me  he  had  legal  advice 
866  from  *Winiam  M.  Cabell  to  that  ef- 
fect, and  that  he  had  also  been  advised 
by  Mr.  William  A.  Turner  and  D.  J.  Hart- 
sook,  whom  I  considered  business  men,  to 
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take  the  money."  And  she  says  she  would 
not  have  signed  the  paper  but  for  these 
representations  of  Horsley.  Horsley,  who 
filed  his  answer  after  these  depositions, 
were  taken,  denied  these  statements;  and 
the  depositions  were  excepted  to,  and  ex- 
cluded by  the  court  below. 

The  cause  came  on  to  be  heard  on  the  12th 
of  May,  1871,  when  the  court  held  that  the 
dealings  of  Horsley  with  Hancock  in  re- 
spect to  the  said  bonds  was  in  good  faith  by 
both  of  them,  and  upon  sufficient  authority 
from  Ann  E.  Mills,  and  that  neither  of  them 
was  liable  for  any  loss  which  had  resulted 
to  the  trust  fund  from  said  dealings;  and 
Horsley  was  directed  to  settle  his  accounts 
as  trustee  under  said  deed. 

The  commissioner  having  returned  his 
report,  the  cause  came  on  again  to  be  heard 
on  the  13th  of  October,  1871,  when  the  court 
decreed  that  Horsley  should  pay  to  Camm 
Patterson,  who  had  been  substituted  as 
trustee  in  the  said  deed,  $764.54,  with  in- 
terest from  the  1st  of  January,  1873;  that 
being  the  amount  of  principal  reported  by 
the  commissioner  as  due  from  him  to  the 
trust  fund.  And  Patterson,  as  trustee,  was 
directed  to  pay  to  Horsley  out  of  the  in- 
come of  the  trust  fund,  after  providing  for 
the  support  of  the  cestuis  que  trust,  $356.36, 
as  of  the  1st  of  January,  1871,  as  the  excess 
of  disbursements  over  receipts.  And  there- 
upon Patterson  and  his  wife  and  the  other 
three  children  of  Nicholas  Mills,  Jr.,  and 
his  wife,  by  said  Patterson  as  their  trustee 
and  next  friend,  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

The  case  was  argued  with  signal  ability, 
both  orally  and  in  printed  notes,  by 
867  R.  T.  Hubbard,  Jr.,  and  Camm  *Pat- 
terson,  for  the  appellants,  and  by 
H.  H.  Marshall  and  L.  R.  Page,  for  the  ap- 
pellees; but  the  number  of  cases  directed  to 
be  reported  precludes  the  possibility  of  giv- 
ing a  note  of  the  argument. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

By  the  deed  of  the  4th  day  of  June,  1857, 
of  which  an  official  copy,  marked  "Exhibit 
A,"  is  filed  with  the  bill  in  this  case,  the 
land,  slaves  and  money  therein  mentioned 
(except  the  slaves  Harriet,  Fanny  and  Mary 
Susan),  were  conveyed  by  the  grantor,  Mary 
C.  Horsley,  to  the  grantees,  her  sons,  Charles 
Y.  Horsley  and  John  Horsley,  in  trust,  for 
the  use  and  benefit  of  her  daughter,  Ann  E. 
Mills,  and  Nicholas  Mills,  Jr.,  husband  of 
the  said  Ann  E.,  and  the  children  of  the 
said  Ann  E.  Mills  and  Nicholas  Mills,  Jr., 
then  living  or  which  might  be  thereafter 
born,  upon  the  trusts  recited  in  said  deed, 
as  follows,  to- wit: 

During  the  life  of  the  said  Ann  E. 


1. 
Mills  and  Nicholas  Mills,  Jr..  and  the  sur- 
vivor of  them,  the  said  property  and  money 
shall  be  held  and  the  income  thereof  ap- 
plied to  the  support  of  them  and  the  sur- 
vivor of  them  and  their  children  born  and 
to  be  born. 

"2.    At  the  death  of  the  survivor  of  them 
the  said  property  and  its  increase  shall  be 
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divided  among  the  issue  of  the  said  Ann  E. 
Mills  and   Nicholas   Mills,  Jr.,  per  stirpes. 

"3.  During  the  life  of  the  said  Ann  E. 
Mills  any  of  the  above  granted  property  may 
be  exchanged  for  other  property  by  the 
trustees,  by  and  with  the  written  consent  of 
the  said  Ann  E.  Mills,  and  after  her  death 
it  may  be  so  exchanged  by  and  with  the 
written  consent  of  Nicholas  Mills,  Jr. 

"4.  At  the  death  of  the  survivor  of  the 
said  Nicholas  Mills,  Jr.,  and  Ann  E. 
868  Mills,  all  the  property  hereby  *granted, 
(except  the  slaves  Harriett,  Fanny 
and  Mary  Susan,  and  they,  in  the  event  of 
their  several  owners  dying  childless  or  un- 
married,) shall  be  divided  according  to  the 
laws  of  descents  and  distributions.  If  the 
said  Nicholas  Mills,  Jr.,  and  Ann  E.  Mills 
shall  die  without  children  of  their  marriage, 
then  all  the  above  property  shall  go  to  the 
next  of  kin  of  the  said  Ann  E.  Mills," 
&c.,  &c. 

The  property  described  in  the  said  deed 
as  "money"  consisted  of  bonds  of  the  Vir- 
ginia and  Tennessee  Railroad  Company  to 
the  par  amount  of  nine  thousand  dollars, 
secured  by  mortgage  and  guaranteed  by 
the  city  of  Lynchburg,  on  which  interest 
at  the  rate  of  six  per  centum  per  annum 
was  payable  semi-annually,  and  it  seems 
was  then  and  continued  thereafter,  so  long 
as  the  said  stock  was  held  under  the  said 
trust,  to  be  paid  punctually,  though  the 
market  value  of  the  said  bonds  did  not  ex- 
ceed ninety  cents  in  the  dollar,  if  it  equalled 
that  rate. 

The  court  is  of  opinion  that  such  was  the 
nature  of  the  trust  created,  and  such  the 
strictness  of  the  settlement  made  in  regard 
to  the  said  property  by  the  said  deed,  that 
no  disposition  could  be  made  of  the  princi- 
pal of  the  trust  subject,  or  any  part  thereof, 
without  the  agency  and  decree  of  a  court  of 
chancery,  except  in  the  mode  expressly  pre- 
scribed by  the  deed.  In  that  mode  only 
could  the  trustees  and  beneficiaries,  or  any 
of  them,  dispose  of  the  said  property  or  any 
part  thereof. 

That  mode  is  prescribed  by  the  third 
article  of  the  declarations  of  trust  aforesaid, 
to-wit:  "3.  During  the  life  of  the  said  Ann 
E.  Mills  any  of  the  above  granted  property 
may  be  exchanged  for  other  property  by  said 
trustees  by  and  with  the  written  consent  of 
the  said  Ann  E.  Mills,  and  after  her  death  it 
may  be  so  exchanged  by  and  with  the  writ- 
ten consent  of  Nicholas  Mills,  Jr." 
269  ♦Now,  here  it  will  be  observed  that 
power  is  g^ven  to  the  trustees,  not  to 
sell  any  of  the  above  granted  property,  but 
to  exchange  it  for  other  property,  and  not 
to  do  even  that  of  their  own  accord  only, 
however  well  satisfied  they  might  be  of  the 
advantage  of  such  exchange  to  anv  or  all  of 
the  beneficiaries.  They  could  do  it  only 
"by  and  with  the  written  consent  of  the  said 
Ann  K.  Mills."  or  after  her  Heath  "by  and 
nith  the  written  consent  of  Nicholas  Mills, 
Jr." 

The  grantor  in  the  deed  had  a  right  to 
withhold  from  the  trustees  and  beneficiaries 
any  power  of  disposition  whatever,  of  the 


principal  of  the  trust  subject  during  the  con- 
tinuance of  the  trust,  and  of  course  she  had 
a  right  to  give  such  a  power  of  disposition 
subject  to  such  conditions  and  restrictions 
as  she  might  choose  to  prescribe,  howcycr 
capricious  or  unmeaning  such  conditions 
and  restrictions  might  seem  to  be.  Cnjus 
est  dare  ejus  est  dispoilere. 

But  it  was  no  capricious  or  unmeaning 
condition  or  restriction  imposed  on  the 
power  of  disposition  given  to  the  trustees 
in  this  case,  to  require  that  any  exchange 
made  by  them  of  any  part  of  the  principal 
of  the  trust  subject  should  be  "with  the 
written  consent  of  the  said  Ann  E.  Milis," 
&c.  She,  in  her  own  right  and  as  one  of 
the  heads  of  the  family,  was  deeply  inter- 
ested in  the  trust,  and  it  was  reasonable  to 
require  that  any  act  of  disposition  by  the 
trustees  of  any  part  of  the  principal  of  the 
trust  subject  should  be  sanctioned  by  her 
written  consent. 

While  an  "exchange"  may  seem  strictly 
to  imply  that  one  subject  of  investment 
should  be  directly  given  for  another,  yet  a 
more  liberal  and  reasonable  construction 
would  no  doubt  authorize  an  exchange  to  be 
made  indirectly  by  selling  one  subject,  and 
with  the  proceeds  of  sale  buying  another  in 
its     place,    if    the    act    were     done    bona 

fide. 
270  *The  court  is  further  of  opinion, 
that  while  such  a  limited  and  restricted 
power  of  disposition  was  given  to  the  trus- 
tees as  aforesaid,  they  ought  only  so  to  have 
disposed  of  any  part  of  the  trust  subject 
when,  in  their  judgment  and  according  to 
their  discretion,  such  disposition  would  be 
beneficial  to  the  parties  interested  in  the 
trust;  and  they  would  not  have  been  war- 
ranted in  making  such  a  disposition  merely 
by  the  written  consent  of  the  said  Ann  E. 
Mills.  That  was  a  safeguard  and  precaution 
which  the  framer  of  the  trust  chose  to 
superadd  to  the  judgment  and  discretion  of 
the  trustees.  She  authorized  such  an  ex- 
change to  be  made  only  when  thus  deter- 
mined on  and  sanctioned.  Any  other 
disposition  of  any  part  of  the  trust  subject 
made  by  the  trustees  in  any  other  manner, 
was  a  breach  of  trust  by  them  for  which 
they  were  responsible,  as  also  were  any 
other  persons  who  may  have  knowingly 
participated  with  them  in  such  breach  of 
trust. 

The  court  is  further  of  opinion,  that  the 
transaction  between  the  trustee  and  appel- 
lee, John  Horsley,  and  the  appellee,  Gus- 
.tavus  A.  Hancock,  on  or  about  the  2nd  dJ'v 
of  May,  1859.  whereby  the  said  trustee  sold 
to  the  said  Hancock  the  said  bonds  of  the 
Virginia  and  Tennessee  railroad  company, 
guaranteed  by  the  city  of  Lynchhure, 
amounting  to  the  principal  sum  of  $9.0flfl. 
in  consideration  of  the  bond  of  the  slid 
Hancock  for  the  sum  of  $8,280,  pavable  nn 
or  before  the  1st  day  of  Julv,  1863.  wth 
interest  from  the  1st  day  of  July.  1859,  to 
be  oaid  semi-annually  on  the  1st  of  January 
and  July  in  each  year,  secured  bv  deed  of 
trust  on  real  estate  in  the  county  of  Al- 
bemarle, was  a  breach  of  trust  in  the  said 
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trustee,  in  which  the  said  Hancock  par- 
ticipated, having  notice,  actual  or  construc- 
tive, of  the  facts  which  constituted  such 
breach  of  trust,  and  the  same  having  been 
committed  at  his  instance  and  for  his  bene- 
fit; and  that  the  said  trustee  and  the  said 
Hancock  are  therefore  liable  to  the 
271  beneficiaries  *in  the  said  trust  for  all 
damages  sustained  by  them  in  conse- 
quence of  the  said  breach  of  trust.  It  is  at 
least  doubtful  whether  the  said  transaction 
could  be  considered  as  an  exchange  of  prop- 
erty within  the  meaning  of  the  third  clause 
of  the  declarations  of  trust  aforesaid,  even 
if  every  requisite  of  the  said  clause  had  been 
complied  with.  But  such  was  not  the  case. 
It  was  an  indispensable  requisite  of  the  said 
clause  that  any  exchange  of  property  thereby 
authorized  should  only  be  made  "by  and 
with  the  written  consent  of  the  said  Ann  E. 
Mills,"  and  there  was  no  such  consent. 

That  fact  alone  is .  conclusive  of  the  prop- 
osition that  the  transaction  was  a  breach  of 
trust.     But   even   if  it  had  been   in   literal 
pursuance  of  the  third  clause  of  the  decla- 
rations  of    trust    in    that    respect,    it   is    at 
least  doubtful  whether  the  said  transaction 
would  not  have  been  a  breach  of  trust.    The 
bonds  of  the  Virginia  and  Tennessee   rail- 
road company,  secured  as  they  were  by  mort- 
gage, and  guaranteed  by  the  city  of  Lynch- 
burg,  were   a   permanent    investment,    and 
as  safe  a  one  as  could  well  be  made.    The 
whole  par  amount  of  the  bonds,  $9,000,  bore 
interest   at   the   rate   of   six   per   cent,    per 
annum,    payable    semi-annually.      What    good 
motive  then   could  there   have  been   for  ex- 
changing such  an  investment  for  a  temporary 
one,  of  only  four  years'  duration?    It  was  a 
great  advantage  in  such  a  case  to  have  a 
permanent    investment,    especially    if    it    was, 
as  in  this  case,  perfectly  safe,  and  yielding 
legal  interest  payable  semi-annually.     A  loan 
for  four  years,  though  it  might  be  perfectly 
safe,  as  was  the  case  here,  necessarily  in- 
vofved  the  necessity  of  making  another  in- 
vestment in  very  short  time,  which   might 
not  be  so  easily  made,  nor  so  safe.    It  is  obvi- 
ous, therefore,  that  this  transaction  must  have 
been  occasioned  by  a  desire  of  the  trustee, 
or  of  Mr.  and  Mrs.  Mills,  to  accommodate 
Hancock,  and  not  with  a  view  of  pro- 
272    moting    *the    interest    of   the    benefi- 
ciaries in  the  trust,   several   of  whom 
were  infants.   The  only  motive  for  such  an 
exchange   as   was   authorized  by   the   trust 
ought  to  have  been,  to  promote  the  interest 
of  those  beneficiaries;    and  it  ought  to  have 
been   made,   if  at  all,   in   strict  pursuance  of 
the   requisitions   of   the   trust.     Mrs.    Mills* 
consent  to  the  transactions,  if  given  at  all, 
was   not   given   in   writing,   and   was   given 
with  reluctance,  and  on  persuasion,  to  ac- 
commodate Hancock.     She  was  not  the  only 
party   interested   in   the  trust.     Her   children 
were  also  interested,  all  of  whom  were  then 
infants.      And    they    were    interested,    not 
only   as   remaindermen   after  the   death   of 
their  parents,  but  also  in  t>e  income  of  the 
trust   subject   during   the  lirev   of   their   pa- 
rents.    She  held  a  trust  power  for  their  bene- 
fit as   well   as  her  own,  and   in   inseparable 


connection  with  her  own.  She  ought, 
therefore,  to  have  exercised  it  faithfully,  as 
a  conservative,  and  not  a  destructive  power. 
If  the  transaction  had  not  occurred,  there 
would  in  all  probability  have  been  no  loss 
of  any  part  of  the  trust  fund;  whereas  there 
has  been  a  loss  of  the  whole  or  greater  part 
of  the  amount  of  the  $9,000  invested  in  rail- 
road bonds  when  the  trust  was  created. 

The  court  is  further  of  opinion,  that  even 
if  the  said  transaction  had  been  done  in 
strict  pursuance  of  the  power,  and  the  bond 
of  Gustavus  A.  Hancock  for  $8,280,  with 
interest  as  aforesaid,  had  become,  properly 
and  regularly,  a  part  of  the  said  trust  sub- 
ject, in  lieu  arid  instead  of  the  said  bonds 
of  the  Virginia  and  Tennessee  railroad 
company,  it  was  a  breach  of  trust  in  the  said 
John  Horsley  to  receive  payment  of  the  said 
bond  of  Hancock,  which  was  a  gold  debt, 
in  July,  1863,  in  Confederate  currency  at 
par,  which  was  then  depreciated  in  value, 
in  comparison  with  gold,  as  nine  to  one. 
The  impropriety  of  that,  as  a  fiduciary 

273  act,   must   have   been   *obvious;   and   it 
was   done  by  the  trustee,  as  appears 

from  the  record,  in  opposition  to  the  advice 
of  his  counsel,  William  M.  Cabell,  Esq.  To 
be  sure,  Mills  and  wife  appear  to  have  given 
their  written  consent  to  this  act  of  the 
trustee.  They  say  in  their  depositions  that 
they  gave  it  under  the  influence  of  repre- 
sentations of  the  trustee  to  them  that  he 
was  bound  to  receive  payment  of  Hancock's 
bond  in  Confederate  currency,  and  that  his 
counsel,  Mr.  Cabell,  had  so  advised  him. 
The  trustee  in  his  answer  denied  that  he 
made  any  such  representations  to  them,  and 
he  expected  to  their  depositions  as  incom- 
petent testimony,  and  the  court  below  ac- 
cordingly so  decided.  This  court,  without 
deciding  the  question  as  to  the  correctness 
of  that  decision,  and  considering  the  said 
depositions  as  not  in  the  case,  is  decidedly 
of  opinion  that  the  said  trustee,  in  receiving 
payment  of  the  said  Hancock's  bond  in 
Confederate  currency  at  par,  was  guilty  of 
a  breach  of  trust,  and  that  said  Hancock,  in 
making  such  payment,  under  the  circum- 
stances of  this  case,  participated  in  such 
breach  of  trust,  and  that  both  of  them  are 
jointly  and  severally  liable  to  indemnify 
the  beneficiaries  in  the  said  trust  against 
all  loss  and  damage  sustained  by  them  by- 
reason  of  such  breach. 

The  court  is  further  of  opinion,  that  the 
said  trustee,  John  Horsley,  and  the  said 
Gustavus  A.  Hancock,  are  chargeable,  in 
account  with  the  beneficiaries  under  the 
said  trust,  with  the  price  at  which  the  said 
Horsley  sold  to  the  said  Hancock  the  said 
bonds  of  the  Virginia  and  Tennessee  rail- 
road company,  to- wit:  $8,280,  with  interest 
thereon  from  the  date  of  the  said  sale,  pay- 
able semi-annually,  subject  to  all  credits  to 
which  the  said  Horsley  and  Hancock  are 
properly  entitled  on  account  of  the  same. 

The  court  is  further  of  opinion,  that  as 
between  the  said  Horsley  and  Hancock, 

274  the    said    Hancock    is    primarily   *liable 
for   the   value   of    said  bonds   of    the 

Virginia  and  Tennessee  railroad  compagy,. 
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except  so  much  thereof,  or  of  his  bond  there- 
for, as  has  been  actually  paid  by  him  to  the 
said  Horsley  in  good  money,  to  the  extent 
of  which  actual  payment  the  said  Hancock 
is  entitled  to  credit  in  his  account,  with 
the  said  Horsley,  but  not  in  the  account  of 
the  said  Horsley  and  Hancock  with  the  said 
beneficiaries  for  the  trust  fund. 

The  court  is  further  of  opinion,  that  the 
said  Horsley  is  liable  for  his  breach  of  trust 
aforesaid,  although  he  may  not  have  actually 
intended  thereby  to  injure  the  beneficiaries 
in  the  trust.  The  grantor  in  the  deed  had 
a  right  to  guard,  as  she  did,  the  rights  and 
interests  of  the  beneficiaries  under  the  trust; 
and  while  the  persons  named  therein  as 
trustees  had  a  perfect  right  at  their  option 
to  accept  or  refuse  the  burthen  of  the  trust, 
and  one  of  them  did  refuse,  while  the  other 
accepted  it,  yet  it  was  the  duty  of  the  one 
who  accepted  it  to  become  well  informed 
and  advised,  as  he  easily  might,  in  regard 
to  his  duties  as  trustee,  and  to  execute  the 
same  according  to  the  rights  of  the  bene- 
ficiaries; and  he  must  be  regarded  as  having 
been  so  informed  and  advised,  when  we 
come  to  consider  whether  h^  was  guilty  of 
a  breach  of  trust  or  not. 

The  court  is  further  of  opinion,  that 
whether  the  appellants  are  entitled  to  the 
benefit  of  the  deed  of  trust  to  William  A. 
Turner  in  the  proceedings  mentioned,  and 
if  so,  to  what  extent  and  against  what  per- 
sons, to  enforce  the  balance  which  may  be 
found  against  said  Horsley  and  Hancock, 
or  either  of  them,  on  account  of  the  trust 
subject,  are  questions  which  cannot  be  de- 
termined until  such  persons  are  made  parties 
to  the  suit,  and  have  an  opportunity  of 
making  their  defence;  and  the  appellants 
should  be  permitted,  if  they  desire, 
275  when  the  cause  gets  back  to  *the  court 
below,  to  make  such  persons  defend- 
ants to  the  suit. 

The  court  is  further  of  opinion,  that  in 
the  settlement  of  the  trust  account,  the 
trustee,  Horsley,  ought  to  be  credited  with 
the  scaled  value  of  the  Confederate  money 
paid  by  him  to  Camm  Patteson,  substituted 
as  trustee  in  his  place,  as  at  the  time  of 
such  payments,  with  which  scaled  value 
with  interest  from  that  time,  the  said  Pat- 
teson will  be  chargeable  as  such  trustee  to 
the  beneficiaries  in  the  trust. 

The  court  is  therefore  of  opinion  that  so 
much  of  the  decrees  appealed  from  as  is  in 
conflict  with  the  foregoing  opinion,  is  erro- 
neous, and  ought  to  be  reversed  and  an- 
nulled, and  the  residue  affirmed,  and  the 
cause  remanded  to  the  court  below  for 
further  proceedings  to  be  had  therein  to  a 
final  decree  in  conformity  with  the  said 
opinion. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
such  was  the  nature  of  the  trust  created, 
and  such  the  strictness  of  the  settlement 
made  by  the  deed  of  the  4th  day  of  June, 
1857,  of  which  an  official  copv,  marked 
"Exhibit  A,"  is  filed  with  the  bill  in  this 
-case,    in    regard    to    the    land,    slaves    and 


money  therein  mentioned  (except  the  slaves 
Harriet,  Fanny  and  Mary  Susan),  that  no 
disposition  could  be  made  of  the  principal 
of  the  trust  subject,  or  any  part  thereof, 
without  the  agency  and  decree  of  a  court  of 
chancery,  except  in  the  mode  expressly  pre- 
scribed by  the  said  deed.  That  mode  is 
prescribed  by  the  third  article  of  the  decla- 
rations of  trust  contained  in  said  deed,  and 
is  as  follows,  to-wit:  "3.  During  the  life 
of  the  said  Ann  E.  Mills  any  of  the  above 
granted   property   may   be   exchanged 

276  for  other  property  ♦by  said  trustees  by 
and   with   the   written  consent  of  the 

said  Ann  E.  Mills,  and  after  her  death  it 
may  be  so  exchanged  by  and  with  the  writ- 
ten consent  of  Nicholas  Mills,  Jr." 

The  court  is  further  of  opinion,  that  the 
transaction  in  the  proceedings  mentioned 
between  the  trustee  and  appellee,  John 
Horsley,  and  the  appellee,  Gustavus  A. 
Hancock,  on  or  about  the  2nd  day  of  May, 
1859,  whereby  the  said  trustee  sold  to  the 
said  Hancock  the  bonds  of  the  Virginia  and 
Tennessee  railroad  company,  guaranteed  by 
the  city  of  Lynchburg,  amounting  to  the 
principal  sum  of  $9,000,  in  consideration  of 
the  bond  of  the  said  Hancock  for  the  sum 
of  $8,280,  payable  on  or  before  the  1st  day 
of  July,  1863,  with  interest  from  the  1st  day 
of  July,  1859,  to  be  paid  semi-annually  on 
the  1st  of  January  and  July  in  each  year, 
secured  by  deed  of  trust  on  real  estate  in  the 
county  of  Albemarle,  was  a  breach  of  trust 
in  the  said  trustee,  in  which  the  said  Han- 
cock participated,  having  notice,  actual  or 
constructive,  of  the  facts  which  constituted 
such  breach  of  trust,  and  the  same  having 
been  committed  at  his  instance  and  for  his 
benefit;  and  that  the  said  trustee  and  the 
said  Hancock  are  therefore  liable  to  the 
beneficiaries  in  the  trust  for  all  damages 
sustained  by  them  in  consequence  of  the 
said  breach  of  trust.  It  was  an  indispensa- 
ble requisite  of  the  said  third  article  of  the 
said  declaration  of  trust,  that  any  exchange 
of  property  thereby  authorized  should  only 
be  made  "by  and  with  the  written  consent 
of  the  said  Ann  E.  Mills,"  and  there  was 
no  such  consent  to  the  said  transaction. 
Such  consent  could  only  have  been  given 
before  or  at  the  time  the  transaction  oc- 
curred, and  would  have  been  invalid  if  given 
afterwards.  But  no  such  consent  was  given 
before,  at  the  time,  or  afterwards. 

The  court  is  further  of  opinion,  that  even 
if  the   said  transaction  had  been  done 

277  in  strict  pursuance  of  the  *power  con- 
ferred by  the  said  deed  of  trust,  and 

the  bond  of  Gustavus  A.  Hancock  for  $8,280, 
with  interest  as  aforesaid,  had  become  prop- 
erly and  regularly  a  part  of  the  said  trust 
subject  in  lieu  and  instead  of  the  said  bonds 
of  the  Virginia  and  Tennessee  railroad  com- 
pany, it  was  a  breach  of  trust  in  the  said 
John  Horsley  to  receive  payment  of  the 
said  bond  of  Hancock,  which  was  due  and 
payable  in  specie,  in  July,  1863,  in  Confed- 
erate currency  at  par,  which  currency  waf 
then  depreciated  in  value,  in  comparison 
with  gold,  as  nine  to  one.  To  be  sure  Mills 
and  wife  appear  to| J|j^e  (g^iven  their  written 
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consent  to  this  latter  act  of  the  trustee. 
They  say  in  their  deposition  that  they  gave 
it  under  the  influence  of  representations  of 
the  trustee  to  them,  that  he  was  bound  to 
receive  payment  of  Hancock's  bond  in  Con- 
federate currency,  and  that  his  counsel  had 
so  advised  him.  The  trustee,  in  his  an- 
swer, denied  that  he  made  any  such  repre- 
sentations to  them,  and  he  excepted  to  their 
depositions  as  incompetent  testimony,  and 
the  court  below  accordingly  so  decided. 
This  court,  without  deciding  the  question 
as  to  the  correctness  of  that  decision,  and 
conceding  its  correctness  for  the  purposes 
of  this  case,  is  yet  of  opinion  that  the  said 
trustee,  in  receiving  payment  of  the  said 
Hancock's  bond  in  Confederate  currency 
at  par,  was  guilty  of  a  breach  of  trust,  and 
that  said  Hancock,  in  making  such  payment 
under  the  circumstances  of  the  case,  partic- 
ipated in  such  breach  of  trust,  and  that 
both  of  them  are  jointly  and  severally 
liable  to  indemnify  the  beneficiaries  in  the 
said  trust  against  all  loss  and  damage  sus- 
tained by  them  by  reason  of  such  breach. 

The  court  is  further  of  opinion,  that  the 
said  trustee,  John  Horsley,  and  the  said 
Gustavus  A.  Hancock  are  chargeable  in 
account  with  the  beneficiaries  under  the  said 
trust  with  the  price  at  which  the  said 
Horsley  sold  to  the  said  Hancock  the 
278  said  bonds  of  the  Virginia  and  ♦Ten- 
nessee railroad  company,  to-wit:  $8,- 
280,  with  interest  thereon  from  the  date  of 
the  said  sale,  payable  semi-annually,  sub- 
ject to  all  credits  to  which  they,  the  said 
Horsley  and  Hancock,  are  properly  en- 
titled on  account  of  the  same. 

The  court  is  further  of  opinion,  that  in 
the  settlement  of  the  trust  account,  the 
trustee,  Horsley,  ought  to  be  credited  with 
the  scaled  value  of  the  Confederate  money 
paid  by  him  to  Camm  Patteson,  substituted 
as  trustee  in  his  place,  as  at  the  time  of 
such  payment;  with  which  scaled  value, 
with  interest  from  that  time,  the  said  Pat- 
teson will  be  chargeable  as  such  trustee  to 
the  beneficiaries  in  the  trust. 

The  court  is  further  of  opinion,  that 
whether  the  appellants  are  entitled  to  the 
benefit  of  the  deed  of  trust  to  William  A. 
Turner  in  the  proceedings  mentioned,  and 
if  so,  to  what  extent  and  against  what  per- 
sons, to  enforce  payment  of  the  balance 
which  may  be  found  against  said  Horsley 
and  Hancock,  or  either  of  them  on  account 
of  the  trust  subject,  are  questions  which 
cannot  be  determined  until  such  persons 
are  made  parties  to  the  suit,  and  have  an 
opportunity  of  making  their  defence;  and 
the  appellants  should  be  permitted,  if  they 
desire,  when  the  cause  gets  back  to  the 
court  below,  to  make  such  persons  defend- 
ants to  the  suit. 

The  court  is  further  of  opinion,  that  as 
between  the  said  Horsley  and  Hancock,  the 
said  Hancock  is  primarily  liable  for  the 
value  of  said  bonds  of  the  Virginia  and 
Tennessee  railroad  company,  except  so 
much  thereof,  or  of  his  bond  therefor,  as 
has  been  actually  paid  by  him  to  the  said 
Horsley  in   good  money,  to  the  extent  of 


which  actual  payment  the  said  Hancock  is 
entitled  to  credit  in  his  account  with  the 
said  Horsley,  but  not  in  the  account  of  the 
said  Horsley  and  Hancock  with  the  bene- 
ficiaries of  the  trust  fund. 
279  *The  court  is  therefore  of  opinion 
that  so  much  of  the  decrees  appealed 
from  as  is  in  conflict  with  the  foregoing 
opinion  is  erroneous,  and  it  is  decreed  and 
ordered  that  the  same  be  reversed  and  an- 
nulled, and  the  residue  thereof  affirmed, 
and  that  the  appellees,  Horsley  and  Han- 
cock, pay  to  the  appellants  their  costs  by 
them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here. 

And  it  is  further  decreed  and  ordered, 
that  this  cause  be  remanded  to  the  said  cir- 
cuit court  for  further  proceedings  to  be  had 
therein  to  a  final  decree  in  conformity  with 
the  foregoing  opinion;  which  is  ordered  to 
be  certified  to  the  said  circuit  court  of 
Buckingham  county. 
Decree  reversed. 


280  *Cromer    v.    Cromer's    Adm'ra. 

November  Term,  1877,  Richmond. 

I.  J,  the  surety  of  M,  who  was  the  guardian  of  R, 
paid  R  $4,000  of  the  indebtedness  due  from  M  to  R, 
as  guardian.  J  dies  and  his  administrators  sue  M 
in  assumpsit  for  the  amount  so  paid,  and  M  pleads 
his  discharge  in  bankruptcy  in  bar  to  recovery. 
The  administrators  of  J  reply  that  the  debt  due  by 
M  to  their  intestate  is  a  fiduciary  debt  from  which 
he  is  not  discharged  under  section  32  of  the  bank« 
nipt    act — Held: 

1.  Dlscbarse  In  Bankruptcy — Fldaclary 
Debt.— The  debt  due  by  M  to  the  estate  of  J  is 
not  a  fiduciary  debt,  and  his  discharge  in  bank- 
ruptcy is  a  bar  to  the  recovery  of  the  same.  The 
debt  due  by  M  to  J's  estate  was  a  simple  con- 
tract debt,  provable  under  the  bankrupt  act  and 
discharged   by  it. 

II.  Same — Same. — What  are  fiduciary  debts  within 
the  meaning  of  the  phrase  "while  acting  in  a  fidu- 
ciary character,"  mentioned  in  section .  33  of  the 
bankrupt    act?      Quaere. 

III.  Sureties — Snbros'atlon. — A  bond  on  which 
principal  and  surety  are  both  bound,  once  paid  by 
the  surety  in  the  lifetime  of  the  principal,  without 
assignment  by  the  creditor,  or  an  agreement  to 
assign,  is  forever  dead  as  a  security  as  well  in 
equity  as  at  law.  There  can  be  no  subrogation  in 
such  a  case. 

This  case  was  heard  at  Staunton,  but  de- 
cided at  Richmond.  It  was  an  action  of 
assumpsit  in  the  circuit  court  of  Rocking- 
ham, brought  by  Joseph  Cromer's  adminis- 
trators against  Martin  Cromer,  to  recover 
the  sum  of  $4,000  which  Joseph  Cromer  had 
paid  in  his  lifetime  as  the  surety  of  Martin 
Cromer  in  a  guardian's  bond.  On  the  21st 
of  April,  1845,  Martin  Cromer  qualified  as 
the  guardian  of  Josephine  Cromer,  the 

281  daughter   of   *Joseph    Cromer,   in    the 
county    court    of    Rockingham,    gave 

bond  in  the  penalty  of  $6,000,  with  said 
Joseph  Cromer  and  others  as  his  sureties. 
Afterwards,  the  ward,  Josephine  Cromer, 
intermarried  with  J.  F.  Ritchie,  and  on 
the  19th  January,  1869,  Joseph  Cromer,  her 
father,  and  one  of  the  sureties  as  aforesaid, 
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paid  .  to  Ritchie  $4,000  as  a  part  of  the 
amount  due  by  the  guardian,  Martin  Cromer, 
to  his  said  ward.  After  the  death  of  said 
Joseph  Cromer,  March  26th,  1873,  his  ad- 
ministrators instituted  their  action  of  as- 
sumpsit to  recover  the  said  $4,000,  with 
interest  from  the  day  of  payment,  from  said 
Martin  Cromer.  The  plaintiffs,  in  their 
declaration,  include  several  counts,  and 
present  prominently  the  relations  between 
the  parties  and  the  character  in  which  the 
sum  of  money  was  paid  by  their  intestate. 
To  this  action  Martin  Cromer  pleaded  in 
bar  his  final  discharge  in  bankruptcy  from 
the  district  court  of  the  United  States  for 
the  western  district  of  Virginia,  dated  May 
14th,  1874.  To  which  the  plaintiffs  replied 
"that  their  intestate,  in  his  lifetime,  paid 
said  sum  of  money  as  surety  for  the  defend- 
ant, Martin  Cromer,  in  a  fiduciary  bond  due 
from  him  as  guardian  of  Josephine  Cromer, 
the  wife  of  J.  F.  Ritchie,  in  the  payment 
of  which  the  defendant,  Martin  Cromer,  had 
made  default,  and  that  said  liability  was 
excepted  by  the  bankrupt  law  from  the 
operation  of  a  discharge  in  bankruptcy." 
To  this  replication  the  defendant,  Martin 
Cromer,  demurred,  but  the  demurrer  was 
overruled,  and  issue  joined,  and  a  verdict 
and  judgment  rendered  in  favor  of  the 
plaintiffs  for  the  $4,000,  with  interest  and 
costs.  From  this  judgment  a  writ  of  error 
was  taken  to  this  court,  the  main  ques- 
tions being,  first,  whether  or  not  the  debt 
due  by  the  plaintiff  in  error  was  a  fiduciary 
debt;  and  secondly,  whether  it  was  dis- 
charged by  the  bankrupt  act.     There  were 

instructions  asked  for  by  the  plaintiff 
282    and   given   by   the    *court,   and    there 

were  others  asked  for  by  the  defend- 
ant and  refused,  but  they  involve  no  ques- 
tion of  any  importance  except  that  involved 
in  the  plea,  replication  and  demurrer. 
There  was  also  a  motion  by  the  defendant 
for  a  new  trial,  which  was  refused,  and  an 
exception,  which  also  involved  the  same 
question. 

Johnston,  Compton  &  Haas,  for  the  ap- 
pellant. 
J.  N.  Liggett,  for  the  appellees. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

Section  19  of  the  act  establishing  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States,  approved  March  7th,  1867, 
(14  Stat,  at  Large,  ch.  176,  p.  517,  Revised 
Statutes  of  United  States,  §  5067),  declares 
what  debts  and  claims  are  provable  against 
the  estate  of  the  bankrupt  in  the  bankruptcy 
proceedings  under  that  act.  Section  32  of 
the  same  act,  (Rev.  Stat.  U.  States,  §§  5114, 
6115),  provides  for  the  discharge  of  the 
bankrupt  and  a  certificate  of  discharge 
"from  all  debts  and  claims  which  by  said 
act  are  made  provable  against  his  estate, 
and  which  existed  on  the  day  on  which  the 
petition  for  adjudication  was  filed  by  (or 
against)  him;  excepting  such  debts,  if  any, 
as  are  by  said  act  excepted  from  the  oper- 
ation of  a  discharge  in  bankruptcy.** 


The  debts  "excepted  from  the  operation 
of  the  discharge"  are  described  in  section 
33  of  the  same  act,  (Rev.  Stat.  U.  States, 
§  5117),  which  enacts  "that  no  debt  created 
by  the  fraud  of  the  bankrupt,  or  by  his  de- 
falcation as  a  public  officer,  or  while  acting 
in  a  fiduciary  •  character,  shall  be  discharged 
under  this  act;  but  the  debt  may  be  provd, 
and  the  dividend  thereon  shall  be  a  pay- 
ment on  account  of  said  debt." 

283  *The  debts  excepted  from  discharge 
by  the  bankrupt  act  of  1841  were,  by 

the  first  section  of  that  act,  described  as 
"debts  which  shall  not  have  been  created 
in  consequence  of  a  defalcation  as  a  public 
officer,  or  as  executor,  administrator,  guard- 
ian, or  trustee,  or  while  acting  in  any  other 
fiduciary  capacity." 

This  section  of  the  act  of  1841,  as  far  as 
it  relates  to  debts  of  a  fiduciary  nature,  was 
construed    by    the    supreme    court   of   the 
United  States  in  the  case   of  Chapman  v. 
Forsyth,  2  How.  U.  S.  R.  202.     One  of  the 
questions  considered  by   the  court  in  that 
case   was,  whether  a  factor,  who  retained 
the  money  of  his  principal,  was  a  fiduciary 
debtor  within  the  meaning  of  the  act;  and 
it  was  decided  that  he  was  not    Mr.  Justice 
McLean,  in  the  opinion  of  the  court  deliv- 
ered  by   him,   says:     "If  the   act  embrace 
such  a  debt,  it  will  be  difficult  to  limit  its 
application.     It  must  include  all  debts  aris- 
ing  from    agencies,   and,   indeed,  all  cases 
where  the  law  implies  an  obligation  from 
the   trust   reposed  in   the   debtor.     Such  a 
construction  would  have  left  but  few  debts 
on  which  the  law  could  operate.    In  almost 
all  the  commercial  transactions  of  the  coun- 
try, confidence  is  reposed  in  the  punctuality 
and  integrity   of   the   debtor,   and   a  viola- 
tion of  these  is,  in  a  commercial  sense,  a  dis- 
regard of  a  trust.    But  this  is  not  the  relation 
spoken   of  in   the   first   section  of  the  act 
The  cases  enumerated,  *the  defalcation  of  a 
public     officer,*     'executor,'     'administrator/ 
'guardian,'    'or    trustee,'    arc    not    cases   of 
implied   but   special   trusts,   and  the  *othcr 
fiduciary    capacity'    mentioned    must   mean 
the    same    class    of    trusts,    and    not  those 
which   the   law   implies   from   the  contract. 
A  factor,  therefore,  is  not  within  the  act." 

This  reasoning  of  the  learned  justice  is 

strongly    persuasive    that    the   act  of  1»67, 

although  more  general  in  its  terms  than  the 

act   of   1841,   should   receive  the  same 

284  construction;  *and  it  has  been  accord- 
ingly held  in    Massachusetts  that  the 

meaning  of  the  phrase  "fiduciary  capacity" 
having  been  ascertained  and  declared  by  a 
judicial  construction  of  the  act  of  1841,  is 
affixed  to  the  general  term,  and  that  this 
definition  is  carried  into  the  new  statute, 
(1867).  Cronan  v.  Cotting,  104  Mass.  R- 
245. 

It  is  not  necessary,  however,  in  the  case 
before  us,  to  decide,  and  we  do  not  decide, 
whether  this  construction  of  the  act  of 
1867  be  the  correct  one  or  not,  for  wc  arc 
all  of  opinion  that  under  no  reasonable  crn- 
struction  which  can  be  given  to  that  act  is  the 
debt  claimed  in  this  case  a  fiduciary  debt 

There  can  be  no  doubt  that  the  debt  which 
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the  guardian  owed  to  his  ward  was  a  fidu- 
ciary debt  within  the  meaning  of  the  act,  and 
if  it  had  been  unpaid  at  the  time  of  the 
commencement  of  the  proceedings  in  bank- 
ruptcy by  the  guardian,  it  would  not  have 
been  affected  by  his  discharge.  But  it  was 
not  unpaid  at  that  time.  It  had  been  fully 
paid  to  the  ward,  and  the  guardian  discharged 
from  any  and  all  liability  to  the  ward  for  it. 
True  it  is,  his  surety  paid  it  for  him.  This 
matters  not.  As  soon  as  the  debt  was  paid 
to  the  fiduciary  creditor  the  guardian  ceased 
to  be  a  fiduciary  debtor.  He  became  at  once 
debtor  by  simple  contract  to  the  surety;  not 
debtor  as  guardian,  but  in  his  individual 
character.  There  is  no  fiduciary  relation 
(of  necessity)  between  principal  and  surety. 
Carr,  J.,  in  Blow  v.  Maynard,  2  Leigh,  41. 

When  the  surety  becomes  liable  for  the 
principal  at  his  request,  there  is  an  implied 
promise  on  the  part  of  the  latter  to  repay 
the  surety  any  money  which  he  may  be 
compelled  to  pay  for  the  principal  on  account 
of  such  liability.  For  the  recovery  of  the 
money  so  paid,  and  when  paid,  the  surety 
has  his  remedy  by  action  at  law,  and,  under 
some  circumstances,  by  bill  in  equity. 
Among  his  equitable  remedies  is  that 
285  of  subrogation  to  the  securities  *of  the 
creditor,  to  whom  he  has  paid  the  debt. 
These,  though  extinguished  at  law  by  the 
payment  made  by  the  surety,  are  generally 
revived  in  equity  for  the  surety,  and  may 
there,  by  him,  be  enforced  for  his  indem- 
nity. But  it  is  not  every  security  which 
may  be  thus  revived  and  enforced.  A  bond 
on  whijch  principal  and  surety  are  both 
bound,  once  paid  by  the  surety  in  the  life- 
time of  the  principal  without  assignment 
by  the  creditor,  or  agreement  to  assign,  is 
forever  dead  as  a  security  as  well  in  equity 
as  at  law.  There  can  be  no  subrogation  in 
such  a  case.  Powell's  ex'ors  v.  White  & 
others,  11  Leigh,  309,  324;  Kendrick  &  al. 
V.  Forney,  22  Gratt.  748. 

It  is  plain  enough  from  the  pleadings  and 
proofs  in  this  case,  that  the  'debt  in  suit  was  a 
debt  provable  against  the  bankrupt's  estate; 
was  not  a  debt  created  by  the  bankrupt 
"while  acting  in  a  fiduciary  character,"  and 
therefore  not  excepted  from  the  operation 
of  the  bankrupt's  discharge.  It  followsthat 
the  plaintiff's  special  replication  to  the  de- 
fendant's plea  of  discharge  was  not  suffi- 
cient in  law,  and  the  court  is  therefore  of 
opinion  that  the  circuit  court  erred  in  over- 
ruling instead  of  sustaining  the  demurrer 
of  the  defendant  to  said  replication. 

From  what  has  been  said  it  is  manifest 
that  the  said  circuit  court  further  erred  in 
the  giving  and  refusing  instructions  to  the 
jury,  and  in  overruling  the  defendant's  mo- 
tion for  a  new  trial.  The  instructions 
given  should  have  been  refused,  and  those 
asked  for  by  the  defendant,  which  were  re- 
fused, should  have  been  given,  except  the  lat- 
ter part  of  the  third  instruction  commencing 
with  the  words,  "if  the  jury  believe  from 
the  evidence  that  J.  F.  Richie,"  &c.,  and 
ending  with  said  instructions.  This  part 
should  have  been  excluded,  and  the  residue 
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of  the  defendant's  instructions  should  have 
been  given  as  asked  for. 

On  the  defendant's  motion  the  verdict  of 
the  jury  should  have  been  set  aside  and  a 
new  trial  awarded. 

286  *The   court   is   of   opinion    that   for 
these  errors  the  judgment  of  the  circuit 

court  should  be  reversed,  the  verdict  of  the 
jury  set  aside  and  a  new  trial  granted;  and 
on  the  authority  of  Hamtramck  v.  Selden, 
Withers  &  Co.,  12  Gratt.  28;  Strange  v. 
Floyd,  9  Gratt.  474,  and  other  cases,  and 
according  to  the  settled  practice  of  this 
court,  the  cause  should  be  remanded  to  the 
circuit  court  with  directions  to  sustain  the 
demurrer  to  the  plaintiff's  replication,  and 
render  judgment  thereon  for  the  defendant, 
unless  the  plaintiflf  withdraws  his  said  rep- 
lication, which  he  should  have  liberty  to 
do,  if  he  asks  it,  and  file  a  sufficient  repli- 
cation in  its  stead. 
The  judgment  was  as  follows: 
This  cause,  which  is  pending  in  this  court 
at  its  place  of  session  at  Staunton,  having 
been  fully  argued,  but  not  determined  at  its 
said  place  of  session,  this  day  came  here 
the  parties  by  their  counsel,  and  the  court 
having  maturely  considered  the  transcript 
of  the  record  of  the  judgment  aforesaid 
and  the  arguments  of  counsel,  is* of  opinion, 
for  reasons  stated  in  writing  and  filed  with 
the  record,  that  the  special  replication  filed 
by  the  plaintiff  to  the  defendant's  plea  of 
discharge  under  the  bankrupt  law  of  the 
United  States,  is  not  sufficient  in  law,  and 
that  the  said  circuit  court  erred  in  overrul- 
ing, instead  of  sustaining,  as  it  should  have 
done,  the  demurrer  of  the  defendant  to  the 
said  replication. 

The  court  is  further  of  opinion,  that  the 
instructions  asked  for  by  the  defendant 
should  have  been  gwen  to  the  jury  as  asked 
for,  except  the  latter  part  of  the  third  of 
said  instructions,  commencing  with  the 
words,  "if  the  jury  believe  from  the  evi- 
dence that  J.  F.  Ritchie,"  &c.,  and  ending 
with  said  third  instruction,  which  said 

287  latter  part  *of  said  instruction  should 
not    have    been    given;    and    that    the 

instructions  which  were  given  by  said  cir- 
cuit court  to  the  jury  should  have  been 
refused;  and  that  the  said  circuit  court  erred 
in  giving  the  last  mentioned  instructions, 
and  in  refusing  to  give  the  said  instructions 
asked  for  by  the  defendant,  except  the 
latter   aforesaid    of    the    third    exception. 

The  court  is  further  of  opinion,  that  the 
verdict  of  the  jury  was  contrary  to  the  law 
and  the  evidence  in  the  cause,  and  that  the 
said  circuit  court  erred  in  overruling  the 
motion  of  the  defendant  to  set  aside  said 
verdict  and  grant  him  a  new  trial. 

It  is  therefore  considered  that  the  said 
judgment  be  reversed  and  annulled,  the  ver- 
dict of  the  jury  and  all  the  proceedings  in 
the  cause,  subsequent  to  the  demurrer  of  the 
defendant  to  the  plaintiflF's  special  replica- 
tion aforesaid,  be  set  aside  and  a  new  trial 
awarded;  and  that  the  defendants  in  error, 
out  of  the  estate  of  their  intestate  in  their 
hands  to  be  administered,  pay  to  the  plain- 
tiff in  error  his  costs  by  him  expended  in  the 
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prosecution  of  the  writ  of  error  aforesaid 
here.  And  on  the  authority  of  the  cases  of 
Hamtramck  v.  Selden,  Withers  &  Co.,  12 
Gratt.  28;  Strange  v.  Floyd,  9  Gratt.  474,  and 
other  cases ;  and  according  to  the  settled  prac- 
tice of  this  court,  this  cause  is  remanded  to 
the  said  circuit  court  with  directions  to  said 
court  to  sustain  the  demurrer  of  the  de- 
fendant to  the  plaintiff's  special  replication 
aforesaid,  and  render  judgment  thereon  for 
the  defendant,  unless  the  plaintiff  withdraw 
his  said  replication,  which  he  should  be 
allowed  to  do,  if  he  ask  it,  and  file  a  suffi- 
cient replication  in  its  stead;  and  upon  the 
filing  of  such  sufficient  replication,  if  any 
such  be  filed,  and  issue  joined  thereon,  that 
such  issue  and  any  other  issues  joined  in 
said  cause  be  tried  in  said  circuit  court, 
and  the  cause  be  otherwise  proceeded 
288  ♦in  in  conformity  with  the  opinion 
and  principles  hereinbefore  expressed 
and  declared;  which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court  of  Rocking- 
ham county. 
Judgment  reversed. 


289  ♦Preston  v.  Stuart  &  als. 

November  Term,  1877,  Richmond. 
Absent,   Andbkson  and  Staples,  J's.* 

1.  Traateea'  Salea— Lien*  «itd  Prlorltlea.— 

P  conveys  to  G  a  large  amount  of  property,  real 
and  personal,  some  of  it  covered  by  prior  liens  to 
secure  specific  debts,  other  part  of  it  an  undivided 
interest,  with  full  power  to  sell  when  and  how  G 
shall  think  best,  and  out  of  the  proceeds  of  the 
trust  fund  to  pay  the  debts  of  P,  which  are  very 
numerous  and  some  of  them  large.  The  principle 
that  the  prior  liens  must  be  ascertai  ed  and  the 
priorities  of  debts  fixed  before  sales  can  be  made 
by  a  trustee,  does  not  apply  to  the  case.  G  is  the 
agent  of  P,  as  well  as  trustee,  and  as  P  could  sell 
without  having  the  liens  ascertained  and  the  prior- 
ities  fixed,   he   may  authorize   G  to  do  so. 

2.  Fraud— Proof.— A  charge  of  fraud  in  G  in 
making  a  sale  to  S,  in  which  S  participated,  must 
be  clearly  sustained  by  proof,  to  authorize  the 
setting  aside  the  sale.  And  in  this  case  the  evi- 
dence fails  to  sustain   the  charge. 

3.  Traateea*  Acconnt-Brror.— Where  a  bill 
does  not  specify  errors  in  the  accounts  of  a  trus- 
tee regularly  settled  by  the  commissioner  of  the 
county  court  and  confirmed,  but  only  charges  gen- 
erally that  there  arc  errors  in  them,  the  court  will 
not    direct    a    re-settlement    of    the    accounts. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  Washington  county,  brought  in 
1870,  by  Thomas  L.  Preston,  to  set  aside 
a  sale  made  by  Robert  Gibboney,  as  his 
trustee  and  agent,  to  William  A.  Stuart, 
George  W.  Palmer  and  George  B.  Parker, 
of  a   large   amount   of   property,   including 

what  is  known  as  Preston's  salt 
290     *works,   in   Smyth   county,   with  several 

thousand  acres  of  land,  which  Preston 
had  conveyed  to  Gibboney  in  July,  1859,  in 

•They  had  been  so  connected  with  the  case  that 
they  could  not  sit  in  it. 


trust,  to  sell  and  pay  the  debts  of  the  grantor. 
The  bill  sets  out  in  great  detail  the  circum- 
stances and  condition  of  the  plaintiff  at  the 
time  of  the  conveyance  and  subsequently, 
his  confidence  in  Gibboney  and  Gibboney's 
action,  and  charges  that  Gibboney  had  com- 
mitted a  gross  fraud  upon  him  in  making 
the  sale,  in  which  the  purchasers,  especially 
William  A.  Stuart,  who  was  the  active 
party  in  the  transaction,  participated,  and 
that  by  the  continued  fraud  and  deception 
of  said  Gibboney  said  Preston  had  been  in- 
duced afterwards  to  confirm  the  said  sale. 
He  refers  to  the  accounts  of  the  trustee, 
settled  by  Gibboney  before  the  commis- 
sioner of  the  county  court,  and  charges 
that  thfy  are  erroneous  and  fraudulent, 
but  he  does  not  set  out  the  errors.  And 
in  conclusion  he  recapitulates  the  leading 
grounds  upon  which  he  bases  his  demand 
for  the  rescinding  and  setting  aside  of  the 
sale  made  by  his  trustee  on  the  10th  of 
June,  1862,  to  Stuart,  Palmer  and  Parker. 
These  are  as  follows: 


1.  Because  the  trustee  fraudulently  con- 
cealed from  other  parties  who  desired  to 
purchase  the  property,  and  who  had  so  in- 
formed the  trustee,  the  fact  of  his  intention 
or  wish  to  sell  the  salt  works;  thus  de- 
signedly preventing  competition. 

2.  Because  the  price  was  not  only  less 
than  other  parties  were  willing  to  give,  but 
was  actually  less  than  the  trustee  was  of- 
fered for  the  property. 

3.  Because  there  was  corrupt  and  fraud- 
ulent collusion  between  the  trustee  and 
William  A.  Stuart  and  his  associates,  by 
which  the  trust  property  was  sacrificed, 
that  the  trustee  might  share  the  spoils. 

4.  Because    the    price    obtained  for  the 
property  in  Confederate  currency,  at  a 

291     time  when  that  property  was  ♦peculiarly 
valuable,  was  less  than  two-thirds  of 
its  value  in  gold. 

5.  Because,  as  Gibboney  well  knew,  there 
existed  no  pretext  in  June,  1862,  for  selling 
the  salt  works  in  order  to  satisfy  creditors, 
while  by  fraudulent  representations  he  made 
your  orator  believe  that  a  sale  was  necessary. 

6.  Because  the  confirmation  relied  upon 
wag'  obtained  by  false  and  fraudulent  rep- 
resentations made  to  your  orator,  and  was 
but  another  link  in  the  long  chain  of  fraud 
by  which  he  has  been  deceived  and  robbed. 

And  making  Stuart,  Palmer.  Parker's 
personal  representatives,  Gibboney's  execu- 
trix, and  many  others  interested  as  cred- 
itors parties  defendants,  he  asked  that  the 
sale  aforesaid  might  be  set  aside,  that 
Stuart,  &c.,  might  be  held  to  account  for 
all  the  profits  they  had  made;  that  Gib- 
boney's accounts  might  be  corrected,  and 
for  general  relief. 

Stuart  demurred  to  the  bill,  and  also  an- 
swered at  great  length.  He  said  he  was  the 
party  acting  in  the  purchase;  and  denied  in 
strong  terms  the  fraud  imputed  to  him  and 
his  copurchasers.  He  replied  to  the  several 
grounds  of  fraud  stated  in  the  bill,  and  ex- 
presses the  belief  that  he  will  be  able  to  repel 
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all  *these  charges  and  any  evidence  offered 
in  support  of  them,  by  the  most  convincing 
proof  of  the  fairness  and  good  faith  of  his 
conduct  throughout  the  whole  of  these 
transactions. 

Palmer  and  Gibboney's  executrix  also 
answered,  denying  the  fraud,  and  the  latter 
insisting  upon  the  zeal  and  fidelity  with 
which  her  testator  had  performed  the  ardu- 
ous duties  of  his  trust. 

The  pleadings  in  the  case  were  of  great 
length;  the  bill  covering  forty-three  pages 
of  close  print,  and  the  answer  of  Stuart 
extending  to  thirty-eight  pages;  and  these 
with  the  exhibits  and  depositions  making  a 
volume  of  nine  hundred  and  eleven 
882  pages.  Of  course  it  is  '^impossible  to 
give  a  statement  of  the  evidence  of- 
fered by  the  plaintiff  to  sustain  the  charges 
of  fraud  made  in  the  bill,  or  of  that  offered 
by  the  defendants  to  repel  these  charges. 
The  conclusions  of  the  court  will  be  seen  in 
the   opinion   delivered  by   Moncure,   P. 

The  circuit  court  dismissed  the  bill,  and 
Preston  thereupon  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

The  case  was  argued  by  John  R.  Tucker, 
W.  W.  Gordon  and  N.  H.  Massie,  for  the 
appellant;  and  by  John  W.  Johnston  and 
D-   S.   Pierce,  for  the  appellees. 


all  their  real  and  personal  estate  of  every 
description,  wherever  situated,  and  if  through 
inadvertence  or  mistake  anything  may  have 
been  omitted  in  the  foregoing  enumeration 
and  description  of  property,  the  same  is 
hereby  as  fully  and  absolutely  conveyed  to 
the  party  of  the  second  part  as  if  it  had 
been  specifically  mentioned;  all  debts  and 
choses  in  action  which  it  is  impossible  to 
specify,  as  many  are  in  the  hands  of  agents, 
the  names  of  obligors  and  the  amounts,  the 
parties  of  the  first  part  cannot  now  here 
more  particularly  designate: 

"In  trust  to  secure  the  just  creditors,  and 
to  indemnify  the  sureties  of  the  said  Thomas 
L.  Preston  in  manner  and  form,  and  with 
the  priorities  hereinafter  set  forth  and  pro- 
vided in  this  deed. 

"1st.  To  sell  either  at  public  or  private 
sale,  and  upon  such  terms  as,  in  the  opin- 
ion of  the  party  of  the  second  part,  will 
best  promote  the  objects  expressed  in  this 
deed,  and  convey  the  same,  the  said  Pres- 
ton Salt  Works  estate,  and  from  the  pro- 
ceeds of  sale  to  pay,  satisfy  and  discharge 
the  following  encumbrances  and  liens  now 
resting  upon  said  estate: 


j  "John  S.  Preston,  about  -  -  - 
I  "William  C.  Preston,  about  -  - 
I  "Mrs.    Sally    B.    Floyd,    about 

Moncure.  P.,  delivered  the  opinion  of  the  j  «»*    '"l%Zl'l  t'flJr'- 

1.    The  court  is  of  opinion  that   Robert  !  '.'.^J.^^.SallyJP.  Miller^  about         - 

Gibboney,  trustee  in  the  deed  from  Thomas 

L.   Preston  and  wife,  bearing  date  the  7th  | 


day  of  July,  1859,  in  the  proceedings  in  this 
cause  mentioned,  was  fully  empowered  by 
tlie  said  deed  to  make  the  sale,  which,  as 
such  trustee,  he  made  to  W.  Alexander 
Stuart,  George  W.  Palmer  and  George  B. 
Parker,  by  an  agreement  under  the  hands 
and  seals  of  the  parties,  bearing  date  the 
10th  day  of  June,  1862,  in  the  said  proceed- 
ings also  mentioned. 

By  the  said  deed  the  grantors  conveyed  to 
the  said  trustee  "all  that  tract  or  parcel  of 
land  lying  in  the  county  of  Smyth,  on  the 
waters  of  the  North  Folk  of  Holston,  and 
commonly  known  as  the  Preston  Salt  Works 
estate,  with  all  the  appurtenances  and  ap- 
pendages thereto  belonging,  and  containing 
six  thousand  nine  hundred  and  ninety-five 
acres,  be  the  same  more  or  less;  all  their 
right,  title,  claim  and  interest  at  law,  as 
in  equity,  in  and  to  the  tract  of  land  lying 
in  the  county  of  Washington,  adjoining  the 
first  mentioned  tract,  and  commonly  known 
as  the  King's  Salt  Works  estate,  with 
283  all  the  appendages  and  ♦appurtenances 
thereto  belonging,  and  containing  five 
thousand  two  hundred  and  fifty-six  acres, 
be  the  same  more  or  less;"  and  a  great 
many  other  tracts  and  lots  of  land  de- 
scribed in  the  said  deed,  and  a  great  many 
slaves  and  choses  in  action,  and  a  great 
deal  of  other  personal  propertv  therein  de- 
scribed. After  which  description  the  deed 
thus  proceeds: 

"It  is  the  express  intention  and  desire  of 
the  parties  of  the  first  part  to  convey  to  the 
party  of  the  second  part  (the  said  trustee) 


"Wade    Hampton,    about    -     - 
"Philip   St.    George   Cocke,  about 
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$110,000 
25,000 
12,000 

13,000 

3,500 

12,000 

50,000 

"Secondly.  After  the  payment  and  satis- 
faction of  the  said  encumbrances  above 
recited  upon  the  said  Preston  Salt  Works 
estate,  it  is  expressly  understood  between 
the  parties  to  this  deed,  that  for  and  in  con- 
sideration of  the  relinquishment  of  the  right 
to  dower  in  the  real  estate  hereby  conveyed 
by  Anna  M.  Preston,  the  sum  of  $25,000  is 
to  be  raised  and  set  apart  out  of  the  surplus 
remaining  in  the  hands  of  the  party  of  the 
second  part,  after  payment  of  the  said 
encumbrances  upon  the  said  Preston's  Salt 
Works  estate,  and  from  the  residue  of  the 
real  estate  hereby  conveyed,  and  paid  over 
by  the  said  party  of  the  second  part  to 
Peter  Saunders,  the  brother  of  the  said 
Anna  M.  Preston,  who  is  hereby  appointed 
trustee  for  that  purpose,  for  the  sole  use  and 
benefit  of  the  said  Anna  M.,  untrammelled  by 
the  obligations  and  free  from  the  control  of 
her  husband,  the  said  Thomas  L.  Preston, 
neither  liable  for  any  debts  the  said  Thomas 
L.  may  now  owe,  or  may  hereafter  contract. 

"Thirdly.  To  sell,  either  at  public  or  pri- 
vate sale,  the  real  and  personal  estate  hereby 
conveyed,  upon  such  terms,  with  the  reserva- 
tions and  exceptions  hereinbefore  made,  as 
in  the  opinion  of  the  party  of  the  second 
part  may  be<;t  promote  the  objects  set  forth 
in  this  deed,  and  convey  the  same;  and  after 
payment  of  the  sums  mentioned  in  the  first 
and  second  clauses  of  this  deed,  and  after 
discharging  such  debts  as  may  now  operate 
as  liens,  either  by  judgment  or  otherwise, 
thereon,  the  party  of  the  second  part  shall 

pay  to  the  South  Western  ^nkjof^Y^ ^8^' "*^» 
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at   Wytheville,   a   debt   due   by   nego- 
295    tiable    note    *of    about    $5,300,    which 

said  note  is  endorsed  by  V.  S.  Morgan 
and  P.  C.  Buchanan." 

Then  follows  an  enumeration  of  many 
other  debts,  no  doubt  being  all  the  debts  of 
said  Thomas  L.  Preston,  for  which  others 
were  bound  as  his  endorsers  or  sureties;  at 
the  end  of  which  enumeration  the  deed  pro- 
ceeds in  these  words: 

"In  the  event  of  the  proceeds  in  the  hands 


gentleman  of  the  highest  character  for  integ- 
rity, for  capacity  for  business,  for  diligence^ 
promptness  and  punctuality,  and  on  account 
of  all  those  traits,  which  he  possessed  in  so 
eminent  a  degree,  he  was  selected  by  the 
grantor  in  the  deed,  the  said  Thomas  L 
Preston,  by  the  advice  and  recommendation 
of  his  friends,  to  be  the  trustee  in  the  said 
deed  to  execute  the  most  important  and  diffi- 
cult trusts  thereby  created,  and  was  invested 
as  we  have  seen,  with  almost  unlimited  dis- 

of  iiVrart^of  ^the"  sec^'ondTart,"  ^^^  I  ^^  i^u.^^f^'^'^^^^^^^ 

payment  of  the  encumbrances  on  the  real !  .?^*;i?   l?,?4\^l^u.^'.i?.l_.^*il/:[.?}?°:.">^^ 

estate  provided  for  in  the  first  clause,  and 

the  payment  to  Peter  Saunders,  Jr.,  trustee 


for  the  benefit  of  Mrs.  Anna  M.  Preston, 
provided  for  in  the  second  foregoing  clause, 
shall  not  be  sufficient  to  pay  and  discharge 
all  the  debts  secured  in  the  third  clause, 
then  the  party  of  the  second  part  is  to  pay 
and  discharge  the  debts  enumerated  in  the 
said  third  clause  pro  rata. 

"Fourthly.  After  payment  of  the  fore- 
going enumerated  and  specified  liens  and 
debts  with  the  reservations  and  exceptions 
hereinbefore  made,  to  pay   : 

"A  debt  due  Richard  T.  Davis  by  bond 
dated  the  —  of  — ,  18 — ,  of  about  seven 
thousand  dollars." 

Then  follows  an  enumeration  of  a  great 
many  other  debts,  no  doubt  being  all  the 
debts  of  said  Thomas  L.  Preston  that  could 
be  remembered  by  him.  After  which  are 
several  other  clauses,  among  which  are  the 
following,  to-wit: 

"The  parties  of  the  first  part,  confiding  in 
the  diligence,  skill  and  ability  of  the  party 
of  the  second  part,  and  being  desirous  to 
render  the  trust  fund  hereby;  conveyed  am- 
ple for  the  payment  and  satisfaction  of  the 
liens,  obligations  and  debts  herein  secured, 
with  the  least  possible  delay,  hereby  au- 
thorize and  empower  the  said  party  of  the 
second  part  in  the  management  and  control 
of  the  said  trust  fund,  to  exercise  a  sound 
discretion,   subject    only   to   the   provisions 

heretofore  made. 
296  ♦'^In  the  event  the  proceeds  of  the  sale 
of  the  property  hereby  conveyed,  after 
paying  the  encumbrances  and  liens  enumer- 
ated in  the  first  clause,  upon  the  real  estate, 
the  payment  provided  for  in  the  second  clause 
to  Peter  Saunders,  Jr.,  trustee  for  Anna  M. 
Preston,  and  the  debts  to  which  priority  is 
given  in  the  third  clause,  shall  be  insuffi- 
cient to  pay  and  discharge  all  the  debts 
enumerat-J  in  the  fourth  clause,  then  the 
said  party  of  the  second  part  shall,  put  of 
the  proceeds,  pay  the  debts  enumerated  in 
the  fourth  clause  pro  rata." 

Thus  it  appears  that  the  most  ample  pow- 
ers and  enlarged  discretion  are  conferred 
on  the  trustee  by  the  deed  of  trust,  and  the 
power  to  sell,  either  at  public  or  private 
sale,  is  thereby  expressly  given. 

2.  The  court  is  further  of  opinion  that 
there  was  no  fraud  in  regard  to  the  said 
sale  on  the  part  either  of  the  trustee  or  of 
the  said  purchasers,  or  either  of  them. 

As  to  the  said  trustee,  Gibboney,  he  was  a 


in  his  bill,  "in  the  fidelity  and  integrity  of 
his  said  trustee,  and  believing,  as  did  those 
whom  he  consulted  upon  his  affairs,  that 
Mr.  Gibboney  was  one  of  the  most  discreet 
and  sagacious  financiers  of  that  portion  of 
Virginia,  your  orator  placed  everything  in 
his  hands,  divesting  himself  of  all  super- 
vision of  his  property,  and  from  any  chance 
of    receiving    any    revenue    from   the 

297  *sarae,  agreeing  to  allow  the  trustee  a 
commission    of   three    per   cent,  upon 

his  receipts,  which  it  was  known  would  be 
very  large,  and  clothing  him  with  well  nigh 
unlimited  power — ^power  at  least  broad 
enough  to  cover  any  fair  and  honest  con- 
tract which  his  trustee  might  be  called  upon 
to  enter  into  in  the  proper  and  faithful  dis- 
charge of  his  important  trust." 

This  high  character  of  the  trustee,  ad- 
mitted by  the  plaintiff  Preston  himself  in 
the  bill,  is  fully  sustained  by  the  evidence 
in  the  cause.  General  Terry,  a  witness  for 
the  defendants,  who  had  long  known  him 
and  been  intimate  with  him,  says  in  his 
deposition:  "I  regarded  him  as  one  of  the 
most  punctual,  accurate  and  reliable  busi- 
ness men  of  my  acquaintance,  and  I  think 
this  was  the  estimate  in  which  he  was  gen- 
erally held.  He  had  been  a  very  active  busi- 
ness man  and  was  very  systematic  At  the 
time  of  his  death  he  was  a  member  of  the 
Virginia  legislature."  Joseph  W.  Caldwell, 
another  witness  for  the  defendants,  concurs 
in  the  said  statement  of  General  Terry. 
Beverley  R.  Johnston,  another  witness  for 
the  defendants,  says:  "I  was  particularly 
well  acquainted  with  the  character  and  busi- 
ness habits  of  Robert  Gibboney.  I  knew 
him  from  boyhood,  and  had  the  fulliest  oppor- 
tunities for  knowing  and  appreciating  his 
character  and  business  habits  and  capacity 
during  the  residue  of  his  life.  I  was  long  a 
lawyer  practicing  in  courts  in  which  he  was 
sheriff  or  marshall,  and  had  a  great  many 
transactions  of  a  business  character  with 
him;  very  few  men  had  equal  opportunities 
of  knowing  him  as  thoroughly  in  all  re- 
spects." Being  asked,  "What  was  his 
reputation  for  capacity,  integrity  and  fidel- 
ity in  business  transactions;"  he  answered: 
"In  those  particulars  no  man  in  the  south- 
western region  of  Virginia  stood  higher 
— indeed,    I    will    say    none    so  high.'* 

298  *Fraud  must  be  proved  by  strong  and 
clear  evidence,  and  will  never  be  pre- 
sumed from  facts  which  are  consistent  with 
honesty  on  the  part  of  a  person  implicated 
by  a  charge  of  fraud.  And  such  is  espe- 
cially the  case  >^hen|he  person  so  charged,  as 
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here,  is  a  person  of  excellent  general  char- 
acter. 

Now  let  us  apply  that  principle  to  this 
case,  and  inquire  whether  upon  the  plead- 
ings and  proof  in  the  cause  the  parties  to 
whom  fraud  is  imputed  in  this  case,  or  any 
of  them,  are  guilty  thereof. 

It  is  charged  in  the  bill  that  the  trustee. 
Gibboney,  and  the  purchasers,  or  at  least 
one  of  them,  Stuart,  conspired  together  that 
the  property  in  controversy  should  be  sold 
for  less  than  its  value  and  what  could  have 
been  gotten  for  it  from  others,  by  the  trustee 
to  the  purchasers,  for  the  joint  benefit  of  all 
of  them;  and  that  it  was  accordingly  so  sold 
with  a  secret  understanding  between  the  par- 
ties to  that  effect.  Such  in  effect  is  the 
charge  repeatedly  made  in  both  bills,  without 
here  repeating  the  literal  terms  in  which  it 
is  therein  expressed.  This  charge  is  as 
positively  denied  by  the  only  defendant  who 
can  deny  it,  the  defendant  Stuart.  Gib- 
boney, the  trustee,  was  dead  more  than  three 
years  before  the  suit  was  brought,  and  his 
widow  and  administratrix  had  no  personal 
knowledge  on  the  subject.  Stuart  was  the 
only  acting  party  in  making  the  purchase, 
and  is  therefore  the  only  purchaser  whose 
personal  information  enables  him  to  deny 
the  charge.  His  denial  of  it  in  his  answer 
is  in  this  strong  language:  "On  the  part  of 
the  purchasers,  respondent  was  the  princi- 
pal actor  in  the  transaction  of  the  business; 
and  while  he  does  not  profess  to  have  a 
personal  knowledge  as  to  all  the  details  upon 
which  complainant  relies  to  found  his  grave 
charge  of  fraud  and  conspiracy,  he  claims 
to  have  as  full  a  knowledge  as  any  man 
could  have  as  to  the  truth  or  falsehood 
899  of  the  charge  itself.  *With  this  full 
knowledge,  and  in  view  of  all  the  re- 
sponsibilities, legal,  moral  and  personal, 
which  he  assumes,  respondent  declares  the 
charge  made  by  complainant,  in  all  its 
length  and  breadth,  and  in  every  form  and 
shape  which  it  has  assumed  or  may  hereafter 
take,  to  be  not  only  false,  but  to  be  so  en- 
tirely without  foundation  in  any  reasonable 
probability,  that  its  author  will  find  it  im- 
possible to  escape  from  the  responsibility 
which,  in  the  estimation  of  all  good  men, 
attaches  to  the  wilful  and  reckless  defamer 
of  the  living  and  the  dead." 

After  such  a  denial  in  an  answer,  of  a 
charge  made  against  the  respondent  in  the 
bill,  at  least  two  witnesses,  or  one  witness 
and  corroborating  circumstances,  are  re- 
quired to  sustain  the  charge;  and  a  fortiori 
does  this  rule  apply  when  the  charge,  as  is 
in  this  case,  is  one  of  fraud? 

There  is  certainly  no  such  evidence  in 
this  case  to  prove  the  charge  of  fraud  as  is 
required  by  the  rule  aforesaid,  or  as  is  re- 
quired to  prove  a  charge  of  fraud  in  any 
case.  There  is  not  a  particle  of  evidence  in 
the  cause  to  show  that  Gibboney,  the  trus- 
tee had  any  interest  whatever  in  the  prop- 
erty sold  to  the  purchasers,  either  after  or 
before  such  sale.  If  any  such  interest  had 
been  provided  for  him  by  any  understanding 
between  the  parties,  according  to  the  preten- 
sion of  the  complainant,  surely  there  would 
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have  been  some  trace  of  it  in  the  record. 
But  there  is  none  whatever.  There  has 
n'»yer  been,  so  far  as  the  record  shows,  any 
claim  to  any  such  interest,  either  by  the 
trustee,  Gibboney,  before  his  death  in  1867, 
five  years  after  the  sale,  6r  by  his  represen- 
tatives since  his  death;  nor  has  any  paper 
been  found,  either  among  his  papers  or 
elsewhere,  tending  to  show  that  such  an  in- 
terest had  been,  or  was  ever  contemplated 

to  be,  provided  for  him. 
800  *It  is  charged  in  the  bill  that  thefe 
was  no  necessity  for  a  sale  of  the 
property  when  the  sale  was  made;  that  the 
sale  was  made  for  a  less  price  than  could 
have  been  gotten  for  the  property  at  the 
time  of  the  sale  by  selling  it  to  others;  and 
that  the  trustee  became  the  agent  of  the 
purchasers  in  buying  up  claims  against  the 
trust  fund,  and  actually  furnished  them 
money  for  that  purpose,  to  enable  them  to 
become  purchasers;  and,  it  is  insisted,  that 
these  alleged  facts  show  that  the  trustee 
was  interested  in  the  sale  as  one  of  the  pur- 
chasers; and  that  he  and  they  were  there- 
fore guilty  of  fraud  in  regard  to  the  sale, 
which  makes  it  null  and  void. 

The  court  is  of  opinion,  that  these  charges 
are  unfounded  in  fact;  that  there  was  a  ne- 
cessity for  a  sale  at  the  time  it  was  made; 
at  least,  such  a  necessity  as  made  the  sale 
proper;  that  the  sale  was  made  for  the  best 
price  that  could  then  be  gotten  for  the 
property,  so  far  as  the  record  shows;  and 
that  the  trustee  did  not  become  the  agent 
of  the  purchasers  in  buying  up  claims 
against  the  trust  fund,  and  did  not  furnish 
them  money  for  that  purpose. 

As  to  the  purchasers,  it  is  specially  charged 
that  they,  or  at  least  one  of  them  (Stuart), 
stifled  competition  with  William  King  Heis- 
kell  as  a  bidder  for  the  property,  and  were 
thus  guilty  of  a  fraud  which  avoids  the  sale. 
The  court  is  of  opinion  that  this  charge  also 
is  unfounded  in  fact.  The  character  of  this 
individual,  his  agency  in  this  transaction, 
the  conduct  of  the  trustee  towards  him,  and 
the  motives  of  such  conduct,  are  so  clearly 
and  truly  set  forth  in  the  opinion  of  the 
learned  judge  (Keith)  who  decided  this  case 
in  the  court  below,  that  we  adopt  and  em- 
body in  this  opinion  his  statement  on  the 
subject,  which  we  entirely  approve.  It  is  as 
follows:  "The  burden  of  this  case,  however, 
rests  upon  William  King  Heiskell.  He  fig- 
ured very  conspicuously  in  this  whole 
301  *transaction,  from  beginning  to  end. 
At  an  early  period  he  appears  as  an 
importunate  creditor,  complaining  that  the 
trustee  is  acting  in  the  interests  of  General 
Preston  and  the  complainant;  that  the  trust 
subject  should,  in  justice  to  small  creditors,  be 
sold;  and  notifying  the  trustee  that  in  case  of 
loss  on  account  of  his  failure  to  sell  he  would 
be  held  to  personal  responsibility;  then  as 
a  bidder  for  himself,  then  for  himself  and 
others;  then  selling  his  debts  on  the  estate 
in  the  spring  of  1862  to  the  defendants. 
Again,  a  bidder  representing  the  Hurts  and 
Dunns;  then  acting  as  the  friend  of  Stuart, 
and  seeking  to  purchase  for  his  benefit;  and 
now,  since  the  war,  placinar^he  Dr^c|;ty  at 
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a  valuation  greatly  in  excess  of  any  one  |  purchaser  who  could  not  satisfy  the  crcd- 
else;  and  swearing  that  at  the  very  time  of  i  itors?  If  he  could  provide  for  the  payment 
the  sale  to  Stuart  he  was  satisfied  there  was-^  of  the  debts  he  could  have  done  so  as  well  in 
something  wrong  about  it,  and  yet  at  this  |  Stuart's  hands  as  though  they  remained 

very  moment  of  time  advising  Stuart  that  308  *with  the  original  holders;  indeed 
he  is  no  longer  a  bidder,  and  that  he  thinks  more  conveniently,  for  he  would  have 

he  (Stuart)  can  buy  the  property,  and  in  dealt  with  one  man  instead  of  many.  If  he 
the  same  letter  calling  upon  him  for  a  pecun-  could  not  provide  for  payment  of  debts  sat- 
iary    favor,    and    within    a    month    after    the    isfactorily  to  creditors,  then  he  was  a  bid- 


sale  meets  with  Colonel  Preston,  and  is  'as 
silent  as  the  tomb'  about  his  doubts  and 
suspicions.  Taking  his  entire  appearance 
in  this  case  from  his  first  introduction  into 
it,  until  his  connection  with  it  is  closed 
with  his  deposition,  and  it  strikes  me  as  a 
tissue  of  improbabilities,  inconsistencies, 
and  contradictions.  He  is  said  to  have  been 
of  high  courage  and  unquestioned  veracity, 
but  intense  prejudices,  a  bitter  partisan,  and 
very  inimical  to  Stuart;  this  may  serve  to 
explain  his  conduct,  without  imputing  to 
him  intentional  falsehood.  This  explana- 
tion protects  his  character  as  a  man,  but 
adds  no  strength  to  his  statement  as  a  wit- 
ness. The  inconsistencies  and  contradic- 
tions still  exist,  and  tend  greatly  to  impair, 
if  they  do  not  destroy,  the  value  of  his  testi- 
mony. To  what  does  his  deposition  amount, 
after  all?  That  he  desired  to  purchase 
802  this  vast  estate,  when  *he  and  those 
with  whom  he  acted  gave  in  to  the  as- 
sessor taxable  property  less  than  $50,000  in 
amount.  The  trustee  would  have  been  jus- 
tified in  not  considering  for  one  moment  any 
offer  from  such  a  source.  His  duty  and 
desire  was  to  sell  to  men  able  and  willing  to 
comply  with  their  engagements;  not  to  men 
who  had  no  single  requisite  necessary  in  a 
purchaser,  except  a  readiness  to  assume  re- 
sponsibilities, which  the  trustee,  extensively 
acquainted  as  he  was  with  the  people  of 
that  section,  must  have  known  they  were 
unable  to  discharge.  But  suppose  Heiskell 
had  been  able  to  purchase;  how  was  he  hin- 
dered, or  'stifled,*  as  the  phrase  is,  by 
Stuart?  Heiskell  contracted  with  Stuart  to 
buy  the  salt  works  from  Gibboney,  and 
Stuart  agreed  to  take  them  from  Heiskell 
at  200,000  bushels  of  salt.  Heiskell  was  not 
limited  or  trammelled  in  any  way  by  this 
arrangement;  he  could  bid  as  much  as  he 
pleased;  the  fact  is,  the  arrangement  en- 
abled Heiskell,  for  the  first  and  only  time, 
to  become  a  bidder.  But  with  him  as  a 
bidder  is  Stuart's  position  compared,  when 
it  is  charged  that  the  conduct  of  Gibboney, 
whether  by  design  or  otherwise,  had  placed 
Stuart  in  a  position  of  advantage  as  a 
bidder. 

"There  is  a  proposition  in  the  papers  to 
sell  Heiskell  the  salt  works  for  $425,000;  he 
says  it  was  not  communicated  to  him,  and 
that  he  was  prepared  to  give  more.  In  the 
first  place,  all  the  intrinsic  evidence  points 
to  the  fact  that  the  substance  of  that  offer,  if 
not  the  identical  paper,  was  disclosed  to 
Heiskell,  and  that  he  quarrelled  with  Gib- 
boney, as  appears  from  J,  W.  Johnston's  dep- 
osition, because  the  trustee  would  not  accept 
currency,  regardless  of  the  wishes  of  cred- 
itors. Was  not  the  trustee  right  in  this 
matter?    Could  he  properly  have  accepted  a 
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der  the  trustee  was  right  in  not  accepting. 
How  was  the  complainant  injured?" 

3.  The  court  is  further  of  opinion,  that 
there  was  no  breach  of  trust  on  the  part  of 
the  said  trustee  in  making  the  said  sale,  or 
in  regard  to  the  same  in  any  respect. 

We  do  not  mean  to  question  at  all  the 
principles  in  regard  to  the  duty  of  trustees 
declared  by  this  court  in  the  case  of  Rossctt 
V.  Fisher,  &c.,  11  Gratt.  492,  cited  and  so 
much  relied  on  in  the  argument  of  the  ap- 
pellant's counsel  in  this  case.  On  the  con- 
trary, we  here  reaffirm  those  principles  as 
sound  and  salutary  in  their  proper  applica- 
tion. It  is  therefore  true,  as  was  there  said, 
that  "a  trustee  in  a  deed  of  trust  is  the 
agent  of  both  parties,  and  bound  to  act  im- 
partially between  them;  nor  ought  he  to 
permit  the  urgency  of  the  creditors  to  force 
the  sale  under  circumstances  injurious  to  the 
debtor  at  an  inadequate  price.  He  is  1x)und 
to  bring  the  estate  to  the  hammer,'  as  has 
been  said  by  Lord  Eldon,  'under  every  pos- 
sible advantage  to  his  cestui  que  trusts;' 
and  he  should  use  all  reasonable  diligence 
to  obtain  the  best  price."  Those  principhs 
were  clearly  applicable  to  that  case;  which 
was  decided  accordingly. 

But  they  have  little  or  no  application  to 
this  case;  the  facts  and  circumstances  of 
which  are  very  different.  Here,  at  the  time 
of  the  execution  of  the  deed  of  trust  on  the 
7th  day  of  July,  1859,  Thomas  L.  Preston 
claimed  to  be  the  owner  of  the  Preston  salt 
works  in  the  county  of  Smyth,  and  many 
thousands  of  acres  of  land  thereto  attached, 
supposed  by  some  to  be  then  worth  little,  if 
any,  less  than  a  half  million  of  dollars:  and 
also  the  owner  of  an  undivided  interest  in 
the  Kings  salt  works,  and  many  thousands 
of  acres  of  land  thereto  attached  in 
804  the  adjoining  *county  of  Washington, 
which  latter  works  and  their  appurte- 
nances were  supposed  to  be  worth  little,  if 
any,  less  than  the  former,  and  were  owned 
by  the  heirs  of  King  or  their  assigns,  of 
whom  there  were  a  great  number,  the  said 
Preston  being  himself  the  assignee  of  some 
of  them.  These  properties  adjoin  each 
other;  and  he  had  for  many  years  carried 
on  the  operations  of  both,  having  rented  the 
King's  salt  works  as  tenant  thereof,  under 
a  decree  of  a  court  of  chancery  which  had 
control  of  the  same,  in  a  suit  brought  for 
that  purpose.  The  result  of  his  connection 
with  the  subject  and  his  operations,  was  to 
involve  him  in  an  immense  amount  of  debt, 
for  most  of  which  the  property  or  his  inter- 
est in  it  was  encumbered  by  deeds  of  trust, 
judgments  and  otherwise.  Finding  it  to  be 
difficult,  if  not  impossible  no  doubt,  in  his 
involved  and  hampered  situation  to  continue 
the  said  operations,  he  /feasedL  oit  both 
gi  ize     y  ^ 
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works  to  lessees  residing  in  New  York,  for 
the  term  of  ten  years  from  and  after  the  1st 
day  of  January,  1859,  at  the  annual  rent  of 
fifty  thousand  dollars,  including  in  such 
lease  the  whole  of  the  King's  works;  al- 
though he  had,  comparatively,  a  small  in- 
terest therein,  and .  only  a  portion  of  the 
other  parties  interested  gave  their  consent  to 
such  lease:  and  although  the  "King's  works" 
were  then  under  the  control  of  a  court  of 
chancery,  whose  consent  to  Ac  lease  was 
neither  obtained  nor  asked  for.  This  lease 
had  not  been  more  than  about  six  months 
in  existence  when  the  pressure  of  the  pe- 
cuniary troubles  and  embarrassments  of 
said  Preston  became  so  great  that  he  found 
it  necessary  to  make  an  immediate  arrange- 
ment to  have  his  whole  estate  converted 
into  money,  and  the  proceeds  of  sale  and  col- 
lection applied,  as  soon  as  possible,  to  the 
payment  of  his  debts,  at  least  so  far  as  the 
said  proceeds  would  go.  And  he  accord- 
ingly   determined     to   pursue    that   course. 

The  question  then  arose  whether  he 
305     would  pursue  that  course  *by  his  own 

agency  or  that  of  another.  He  had 
acted  only  in  proper  person  in  his  manage- 
ment of  his  affairs  before;  but  his  signal 
failure  in  that  respect  admonished  him  of 
the  necessity  of  finding,  if  possible,  a  suit- 
able person  to  act  for  him  in  attending  to 
business  of  so  great  importance  and  of  such 
difficulty.  In  considermg  what  person  it 
would  be  best  to  select  for  so  important  an 
office  he  and  his  friends  met  with  no  diffi- 
culty, but  determined  at  once,  and  with 
singtilar  and  wonderful  confidence  and 
unanimity,  to  select  for  that  purpose  Robert 
Gibboney  of  the  county 'of  Wythe,  a  gentle- 
man of  fortune  and  of  the  highest  character 
for  integrity,  diligence,  energy,  punctuality 
and  business  capacity  generally.  And  he 
consented  to  accept  and  undertake  the 
agency.  Accordingly  the  deed  of  the  7th 
day  of  July,  1859,  before  referred  to  and 
described,  was  executed. 

It  is  only  necessary  to  read  that  deed  to 
form  a  correct  idea  of  the  extremely  impor- 
tant and  difficult  agency  which  Gibboney 
accepted  in  agreeing  to  become  the  trustee 
in  the  deed.  So  many  persons  were  inter- 
ested in  it  that  it  was  extremely  important 
that  the  trustee  selected  should  have,  if  pos- 
sible, the  confidence  of  all  of  them;  and  yet 
such  seems  to  have  been  the  fact.  And 
what  is  of  infinitely  more  importance  is,  that 
he  seems  fully  to  have  deserved  it.  He  was 
clothed  by  the  deed  with  the  greatest  powers 
and  discretion  in  the  execution  of  the  trusts 
thereby  declared;  almost  if  not  quite  equal 
to  those  possessed  by  the  grantor  before  its 
execution.  And  yet  nobody  complained  that 
too  much  power  or  discretion  was  thereby 
given  him,  and  nobody  attempted  to  arrest 
him  in  the  execution  of  the  trusts,  or  seemed 
at  all  to  doubt  that  the  very  best  possible 
thing  had  been  done  in  the  execution  of  the 
.  deed,  for  the  beneiit  of  all  persons  concerned 
therein;  and  what  is  most  remarkable  is, 
that  numerous  as  were  the  creditors  secured 

by  the  deed,  great  as  was  the  amount 
S06    of   the    debts    *due   them,   various    as 

was  the  nature  of  their  encumbrances 


and  claims,  none  of  them  have  ever  brought 
a  suit  against  the  trustee,  or  shown  or  felt, 
so  far  as  has  ever  been  heard,  the  least  dis- 
satisfaction with  the  trustee's  management 
of  the  business.  There  is  but  one  person 
interested  in  the  trust  who  has  shown  any 
such  dissatisfaction,  and  that  is  the  grantor ; 
and  he  never  showed  any  such  dissatisfac- 
tion until  several  years  after  the  trustee's 
death,  which  was  in  1867,  eight  years  after 
the  execution  of  the  deed.  On  the  con- 
trary, although  he  was  perfectly  familiar 
with  the  trust  subject,  having  managed  it 
for  many  years,  and  knew  all  about  the 
debts  secured  by  the  deed,  and  saw  how  the 
trustee  was  executing  the  trust,  yet  he 
found  no  fault  and  made  no  complaint,  but 
seemed  to  be  perfectly  satisfied  with  what 
was  done  until  shortly  before  the  institu- 
tion of  this  suit  in  1870,  eleven  years  after 
the  date  of  the  deed  of  trust. 

Perhaps  there  never  was  a  trust  attended 
with  more  difficulty  or  managed  with  more 
success  than  the  trust  in  this  case.  It  was 
believed,  no  doubt  by  many,  and  certainly 
by  the  grantor  himself,  that  the  trust  subject, 
with  the  best  possible  management,  could 
not  be  made  to  afford  enough  money  to  dis- 
charge the  debts  thereby  provided  for,  much 
less  to  leave  a  surplus  for  the  benefit  of  the 
grantor.  He  believed  himself  to  be  hope- 
lessly insolvent,  but  honestly  surrendered  all 
his  property  for  the  payment  of  his  debts. 
The  trust  was  managed  during  a  period  of 
unparalleled  difficulty.  It  commenced  shortly 
before  the  war  and  continued  during  the 
whole  war,  and  yet  it  was  managed  with 
such  extraordinary  success  that  not  an  atom 
of  the  vast  trust  subject  was  lost  by  being 
turned  into  Confederate  money  or  otherwise, 
and  not  a  dollar  of  the  vast  amount  of  debts 
secured  by  the  deed  remains  unpaid  or  un- 
provided for,  and  not  one  of  the  numer- 
307  ous  creditors  thereby  secured  *has 
made  any  complaint,  or  has  any  cause 
of  complaint.  On  the  contrary,  the  trojst 
was  managed  by  the  trustee  with  such  stg- 
nal  success,  that  only  a  few  years  after  the 
creation  of  the  trust,  say  three  or  four,  it 
was  nearly  completed;  the  trust  subject,  or 
nearly  all  of  it,  was  converted  into  money, 
the  debts  secured  by  the  deed  were  all  paid, 
or  provided  for;  twenty- five  thousand  dol- 
lars were  paid  to  the  grantor's  wife  in  con- 
sideration of  her  release  of  her  contingent 
right  of  dower  in  the  trust  subject,  and  a 
large  surplus,  amounting  to  about  $75,000, 
was  left  for  the  grantor  himself.  No  one 
seems  to  have  been  more  surprised  at  or 
better  satisfied  with  this  result  than  the 
grantor.  He  expressed  himself  in  very 
strong  terms  on  the  subject  to  his  friends, 
especially  to  General  Joseph  E.  Johnston. 
Beverly  R.  Johnston,  a  brother  of  the  Gen- 
eral, in  his  deposition,  says:  "Mr.  Preston 
came,  I  believe,  to  see  my  brother  at  his 
lodgings,  and  found  him  and  me  together. 
Mr.  Preston  was  on  intimate  terms  with 
General  Johnston,  and  seemed  to  have  come 
to  communicate  with  him  a  transaction 
which  had  then  very  recently  occurred, 
which  was  the  subject  of  extreme  gratifica- 
tion and  rejoicing  to  him.     I  was  present 
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during  the  entire  conversation,  which,  from 
its  subject,  was  interesting  to  me,  and  the 
substance  of  which  I  distinctly  recollect. 
Mr.  Preston  addressed  himself  to  General 
Johnston;  said  that  he  had  had  a  settle- 
ment with  Robert  Gibboney,  his  trustee, 
to  whom  his  entire  estate  and  effects  of 
every  description  had  been  conveyed.  He 
said  that  when  the  assignment  to  Gibboney 
was  made  he  had  very  little  expectation  of 
the  trustee  achieving  more  than  the  pay- 
ment of  his  debts,  but  that  owing  to  the 
singular  skill,  energy  and  fidelity  of  Mr. 
Gibboney,  a  result  had  been  reached  alto- 
gether beyond  his  own  hopes  or  the  expec- 
tation of  his  friends.  He  then  proceeded  to 
state  what  that  result  was.     He  said  that  it 

appeared  that  there  remained  to 
a06     ♦him,    after    satisfying     or     providing 

for  all  debts  and  liens,  upwards  of 
$70,000  in  his  own  right.  This  was  exclu- 
sive of  $25,000  which  was  secured  by  the 
said  deed  to  Mrs.  Preston  (his  wife)  in  con- 
sideration of  her  relinquishment  of  her  con- 
tingent right  of  dower.  Of  course  at  this 
distance  of  time  (his  deposition  was  taken 
in  January,  1871,)  I  do  not  profess  to  give 
Mr.  Preston's  language,  but  the  substance 
of  his  statement  in  my  words.  No  language 
could  be  stronger  than  that  which  he  used 
in  regard  to  Mr.  Gibboney's  skill,  diligence 
and  fidelity  in  the  execution  of  the  trust, 
and  his  own  gratitude  for  the  services  ren- 
dered by  him."  Another  witness,  R.  M. 
Page,  county  judge  of  Washington  county, 
in  his  deposition,  says :  ''I  am  acquainted 
with  complainant;  about  the  time  James  C. 
Campbell  was  appointed  trustee  in  the  room 
of  Gibboney  (who  had  died),  I  think  a  short 
time  thereafter  complainant  was  in  the  county 
clerk's  office  of  Washington  county,  my- 
self and  James  C.  Campbell  being  present, 
and  said  to  us,  speaking  of  his  failure,  that 
it  was  the  largest  failure  and  grandest  pay 
out  that  had  ever  occurred  in  this  section. 
I  do  not  pretend  to  give  the  exact  lan- 
guage, but  what  complainant  said  was  in 
effect  what  I  have  stated.  The  impression 
made  upon  me  was,  that  Mr.  Preston  con- 
gratulated himself  that  his  estate  had  been 
more  than  sufficient  to  discharge  his  indebt- 
edness. I  think  that  Mr.  Preston  said  that 
about  the  sum  of  $75,000  had  been  realized 
over  an  amount  sufficient  to  pay  his  debts." 

After  such  strong  evidence  of  the  trus- 
tee's faithfulness  and  success,  and  of  the 
grantor's  entire  satisfaction  with  his  man- 
agement of  the  trust,  and  the  result  of  it, 
manifested  during  the  whole  of  the  trus- 
tee's life  after  the  date  of  the  trust  deed, 
he  surely  ought  not  to  be  convicted  of  a 
breach  of  trust  except  upon  the  strongest 

evidence. 
309        ♦The  complaint  of  the  grantor  now 

is  that  the  trustee  sold  the  salt  works 
too  lew;  that  he  might  have  sold  them  at  a 
higher  price  than  he  did;  that  he  sold  them 
at  a  private  instead  of  a  public  sale,  and 
without  giving  public  notice  of  the  sale  or 
affbrding  others  who  wished  to  buy  an  op- 
portunity of  doing  so;  and  that  he  favored 
Stuart  over  all  other  competitors   for   the 
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property,  by  assisting  him,  and  him  alone, 
in  becoming  the  owner  of  debts  secured  by 
the  dted  by  paying  Confederate  money  for 
them.  Let  us  consider  these  objections 
briedy. 

We  think  that  the  trustee  sold  the  property 
at  the  highest  price  he  could  obtain  for  it. 
There  were  very  few  who  could  and  wonld 
buy  it.  There  were  only  two  persons  who 
seemed  to  be  able  to  do  so  and  were  that 
way  disposed— (kneral  John  S.  Preston,  and 
Stuart  for  himself  and  his  associates.  (Gen- 
eral Preston  had  control  of  $170,000  of  the 
debts  charged  on  the  property  by  the  first 
lien  thereon,  which  enabled  him  to  buy  it. 
He  considered  the  property  to  be  worth 
$300,000,  and  no  more;  but  for  the  sake  of 
his  brother,  Thomas  L.  Preston,  he  offered 
$350,000  for  it.  He  would,  however,  give  no 
more.  And  when  the  trustee  refused  that 
offer  because  too  low,  and  informed  him 
that  Stuart  was  willing  to  give  $425,000  for 
it,  he  expressed  his  satisfaction  on  his 
brother's  account,  and  seemed  to  be  anxious 
that  a  sale  should  be  made  to  Stuart  accord- 
ingly; which  was  done.  That  Thomas  L 
Preston  considered  that  an  ample  price,  and 
as  much  as  could  be  gotten  for  it,  is  evident 
from  the  fact  that  he  was  very  anxious  that 
the  pioperty  should  be  sold  to  his  brother, 
General  Preston,  at  a  much  less  price.  But 
the  tntstee  was  unwilling,  because  the  high- 
est price  that  General  Preston  would  have 
given  would  not  have  been  enough  to  pay 
the  debts.  And  Gibboney,  being  the  agent 
of  both  parties,  debtor  and  creditors, 
810  telt  *himself  bound  to  get  the  high- 
est price  possible  for  the  property, 
and  t.t  least  enough,  if  possible,  to  pay  all 
the  debts. 

As  to  others  who  have  been  referred  to  as 
likely  to  have  become  purchasers  or  bidders, 
if  an  opportunity  had  been  afforded  them, 
we  have  seen  how  improbable,  if  not  impos- 
sible, it  was  that  Heiskell  would  have  be- 
come a  purchaser;  and  Palmer,  of  Rich- 
mond, was  hardly  able  to  become  himself 
the  sole  purchaser,  and  had  formed  no  con- 
nection with  others  to  make  the  purchase. 
He  never  made  an  offer  for  the  property, 
even  on  his  own  account,  and  what  he  said 
to  the  trustee  on  the  subject  long  before 
the  f-ale,  was  no  doubt  regarded  by  the  lat- 
ter PS  not  being  serious,  and  forgotten  by 
him  long  before  the  sale  was  made. 

As  to  the  objection  that  the  sale  was  a  pri- 
vate nnd  not  a  public  one,  and  was  made  by 
the  trustee  without  giving  public  notice 
thereof,  the  deed  expressly  gave  him  power  to 
sell  publicly  or  privately,  as  he  might  deem 
best,  and  he  deemed  it  best,  as  it  certainly 
was  best,  to  sell  at  private  sale.  The  fact  is, 
a  public  sale  could  not  have  been  effected,  at 
least  without  endangering  a  great  sacrifice 
of  the  property.  The  debts  charged  on  the 
property,  and  indeed  all  the  debts  secured 
by  the  deed,  were  good  money  debts,  and 
of  course  could  not  be  paid  in  Confederate 
money — at  least  without  the  consent  of  the 
creditors.  A  public  sale  for  good  money 
could  not  have  been  eff^ned  at^Mpand  at 
igi  ize     y  ^ 
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least  not  without  a  very  great  sacrifice,  and 
a  public  sale  for  Confederate  money  without 
any  previous  agreement  of  the  trust  cred- 
itors to  receive  such  money  in  payment  of 
the  debts  due  to  them,  would  have  been  a 
palpable  breach  of  trust.  A  private  sale,  it 
any  «ale  was  to  be  made,  was  therefore 
neceisary.      In   fact   no   person   knew   that 

better  than  the  complainant  himselt, 
311     who  had  co-operated  *with  the  trustee 

in  endeavoring  to  effect  a  private  sale, 
first  to  the  commonwealth,  and  then  to  Gen- 
eral Preston.  As  to  giving  pubhc  notice 
that  the  property  was  for  sale,  there  was  n« 
fact  more  notorious  about  the  time  the  sale 
was  made.  The  deed  was  made  for  the  very 
purpose  of  having  the  property  sold  and  the 
trust  debts  paid  out  of  the  proceeds  of  sale. 
So  that  it  was  for  sale  from  the  very  date  of 
the  deed  and  until  it  was  sold.  The  only 
motive  for  delay  was  to  receive  offers  for 
it  until  one  was  made  which  the  trustee 
might  deem  sufficient  to  warrant  its  accept- 
ance. It  was  most  notorious  that  an  effort 
had  iong  been  made  by  the  trustee  and  the 
grantor  to  sell  the  property  to  the  state  leg- 
islature, and  few  in  the  state  could  have 
been  so  ignorant  of  public  affairs  as  not  to 
be  aware  of  that  negotiation,  and  therefore 
that  the  property  was  for  sale.  Certainly 
nobody  who  had  the  remotest  idea  of  ever 
becoming  a  purchaser  of  it.  could  have 
been  ignorant  of  the  fact.  There  could, 
then,  have  been  no  occasion  for  any  further 
notice  that  the  property  was  for  sale. 

As  to  the  objection  that  the  trustee  fa- 
vored Stuart  over  all  other  competitors  for 
the  property,  by  assisting  him  and  him 
alone,  to  become  the  owner  of  debts  secured 
by  the  deed  by  paying  Confederate  money 
therefor,  we  think  this  objection  is  not  well 
founded.  So  far  as  the  trustee  niay  have 
given  any  aid  or  countenance  to  Stuart  in 
this  respect,  it  was  not  with  a  view  of 
serving  two  masters,  within  the  meaning 
of  the  maxim  of  law  or  language  of  scrip- 
ture, on  that  subject  on  which  so  much  re- 
liance has  been  placed  in  the  argument.  The 
agent,  Gibboney,  seems  to  have  had  but  one 
master  in  the  whole  transaction  of  this 
agency,  and  that  was  his  principal,  Thomas 
L.  Preston.  If  he  seemed  at  any  time  or 
in  anvthing  to  serve  Stuart  in  the  matter, 

it  was  only  that  he  might  render  more 
ai2     effectual  service  to  Preston.     *As  was 

said  by  Gibboney  in  announcing  to 
Preston  the  sale  that  had  been  made  to 
Stuart,  he,  Gibboney,  in  making  said  sale, 
had  no  doubt  been  governed  alone  by  what 
he  conceived  to  be  the  interest  of  Preston. 
That  was  certainly  his  duty,  and  he  could 
not  have  been  governed  by  any  other  mo- 
tive without  the  most  criminal  breach  of 
trust  and  treachery.  He  certainly  had  no 
interest  of  his  own  to  conserve  by  such  a 
course.  Under  such  circumstances,  why 
would  he  have  preferred  the  interest  of 
Stuart  to  that  of  his  principal,  Preston? 
To  convict  him  of  doing  so  ought  certainly 
to  require  the  strongest  evidence. 

The  trustee  seems  to  have  set  out  in  the 
execution  of  the  trust  with  two  principles 
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for  Itis  especial  guidance,  viz:  to  sell  the 
salt  works  only  for  such  money  as  would 
be  received  by  the  creditors  in  the  dis- 
charge of  their  debts,  and  only  at  such 
price  as  would  be  at  least  sufficient  to  dis- 
charge all  the  trust  debts,  if  not  leave  a 
surplus  for  the  benefit  of  the  grantor.  These 
were  wise  and  just  principles,  and  were 
strictly  adhered  to  by  the  trustee.  We  have 
seen  the  beneficial  result. 
The  fact  is  the  trustee  could  not  otherwise 


have  made  a  sale  of  the  •  property  ^  which 
would  have  attained  that  result.  General 
Preston,  the  only  other  person  than  Stuart 
who  could  have  made  the  purchase,  had 
made  his  highest  offer,  which  was  not  suffi- 
cient for  the  purpose  which  the  trustee  had 
in  view.  He  (the  trustee)  had  therefore  to 
find  another  person  who  could  and  would 
be  a  purchaser  at  a  sufficient  price.  And 
Stuart  was  the  pnly  person  whom  he  could 
find  to  answer  that  descriptions  Stuart 
could  do  so  only  because  he  had  acquired 
a  very  large  amount  of  the  trust  debts,  by 
negotiating  with  the  creditors  for  pajmient 
of  them  in  Confederate  money.  This  opera- 
tion required  a  great  deal  of  time..  Stuart, 
therefore,  who  desired  to  purchase  the 
818  property,  commenced  ♦the  operation 
of  acquiring  trust  debts  at  an  early 
period,  and  persisted  in  it  until  he 'was  in  a 
condition  to  make  the  purchase.  Gibboney 
seeing  that  Stuart  was  the  only  person  who 
was  likely  to  be  able  and  willing  to  make 
the  purchase  at  a  sufficient  price,  .and  con- 
sidering it  his  duty  to  sell  as  soon  as  he 
could  do  so  at  such  price,  may  have  facili- 
tated as  far  as  he  could,  and  properly  so, 
the  desire  and  Intention  of  Stuart  to  be- 
come the  purchaser.  If  he  did,  it  does  not 
at  all  follow  that  he  thereby  violated  his 
duty  as  trustee,  but  he  may  have  pursued 
that  means  of  promoting  a  sale,  and  thus 
have  done  his  duty. 

Two  of  the  preferred  creditors  to  whom 
large  amotlnts  were  due  by  Preston,  were 
his  brothers-in-law.  Colonel  Watts  and  Mr. 
Saunders.  They  received  payment  of  the 
debts  due  them  in  Confederate  money  from 
Stuart,  to  whom  they  assigned  the  said 
debts.  Preston  must  have  known  of  these 
transactions  at  the  time,  for  he  frequently 
saw  and  conversed  with  his  said  brothers- 
in-law,  and  was  in  the  army  with  one  of 
them,  Colonel  Watts,  when  the  said  trans- 
actions occurred.  In  fact,  he  no  doubt 
knew  of  most  of  the  like  transactions, 
which  were  not  concealed  from  him  and 
were  obviously  for  his  benefit. 

There  are  various  other  grounds  on  which 
it  is  contended  that  the  trustee  was  guilty 
of  a  breach  of  trust  in  making  the  sale. 

They  are  thus  summed  up  in  the  amended 
and  supplemental  bill. 

"First.  Because  the  legal  title  was  out- 
standing. 

"Second.  Because  the  liens  anterior  to 
the  deed  of  trust  were  unascertained. 

"Third.  Because  the  debts  under  the  deed 
of   trust   were    neithe.|:^^^^c^{3^^  the 
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deed  not  otherwise,  and  had  been  reduced 
by  payments. 

"Fourth.  Because  the  property  ?old  was 
subject  to  a  lease,  which  had  seven 
814  years  to  run,  and  was  a  reversion  ♦de- 
pendent thereon,  and  according  to  the 
opinion  expressed  by  the  defendants,  the 
lease  was  a  clog  to  the  sale. 

"Fifth.  Because  the  King's  salt  works 
was  an  undivided  reversionary  interest,  in 
litigation  in  the  courts,  and  the  rents 
passed  with  the-  reversion,  and  was,  as  de- 
fendants themselves  claim,  subject  to  set- 
off for  damages,  which  made  it  uncertain 
and  a  source  of  controversy. 

"Sixth.  Because  the  stay  law  forbade  it, 
and  a  sale  under  its  provision  was  made 
under  a  cloud. 

"Seventh.  Because  the  other  assets  in 
hands  of  the  trustee,  with  the  accruing 
rents  in  gold,  would  have  pftiid  all  the  debts 
vhich  were  due  (except  the  Preston  and 
CocKe  debts,  which  had  been  postponed  by 
agreement),  and  a  sale  of  no  part  of  the 
lorpus  was  needed.  Of  all  these  facts  the 
purchasers  had  full  notice. 

"For  these  reasons  complainant  charges 
;hat  the  trustee  not  only  had  no  power  to 
?ell,  but  was  by  law  and  rules  of  equity 
.orbidden  to  sell,  and  was  by  his  duty  re- 
quired to  refuse  to  sell,  and  if  he  did  not 
refuse,  could  have  been  enjoined  from  sell- 
ing, and  that  his  duty  required  him  to  apply 
to  a  court  of  equity  to  have  the  trust  admm- 
istered  and  sale  made  under  its  decree." 

It  is  a  sufficient  answer  to  all  these  grounds 
(though  other  answers  might  be  made),  that 
this  is  not  a  case  of  an  ordinary  deed  of 
trust  to  secure  creditors,  to  which  the  prin- 
,  ciples  aforesaid,  or  some  of  them,  might  be 
applicable,  but  it  is  a  case  of  an  agency 
voluntarily  created  by  a  debtor  for  the  im- 
mediate conversion  of  his  whole  estate  into 
money  and  the  application  of  the  proceeds 
thereof  to  the  pa>ment  of  his  debts.  It  is 
a  case  between  a  principal  and  his  agent, 
to  which  none  of  the  creditors  of  the  prin- 
cipal are  parties,  and  the  terms  of  the  agency 
and  the  duties  of  the  agent  are  pre- 
315  scribed  by  the  deed  ♦of  trust.  There 
can  be  no  doubt  but  that  the  debtor, 
without  making  any  deed,  might  have  pro- 
ceeded in  proper  person  to  convert  his  estate 
into  money  and  apply  the  proceeds  to  the 
payment  of  his  debts,  according  to  the  liens 
and  claims  of  his  creditors;  at  least  unless 
they  interposed  to  prevent  him,  and  at  all 
events  if  they  .'icquiesced  and  concurred 
therein.  Certainly  the  debtor  could  not  in 
such  a  case,  on  any  of  the  grounds  before 
stated,  cause  a  sale  made  by  him  to  be  set 
aside  by  a  court  of  chancery.  For  the  same 
reason  and  upon  the  same  principle,  a 
debtor  may  make  such  a  conversion  of  his 
estate  and  application  of  the  proceeds  by 
means  of  an  agent  constituted  by  him  for 
the  purpose,  and  if  the  creditors  are  satisfied 
and  do  not  complain,  the  debtor  cannot  undo 
the  act  of  his  agent  any  more  than  he  could 
his  own  act  if  he  had  done  it  in  proper  per- 
son.     No    creditor    is    complaining    in    this 


444 


case.  The  debts  are  all  satisfied  or  provided 
for,  and  the  controversy  is  confined  to  the 
debtor  and  trustee,  the  principal  and  his 
agent.  The  acts  of  the  agent,  complained 
of  by  the  principal,  were  expressly  author- 
ized and  required  in  the  deed  of  trust  to 
be  done.  There  could,  therefore,  be  no 
breach  of  trust  in  doing  them. 

In  regard  to  the  charge  in  the  bill,  that 
the  sale  in  June,  1862,  was  made  too  soon, 
and  that  the  trustee  ought  to  have  adopted 
the  suggestion  made  to  him  by  the  com- 
plainant Preston,  in  two  letters  dated  in 
April,  1862,  proposing  that  the  sale  be  de- 
terred one  year  longer — suppose  it  had  ac- 
cordingly been  so  deferred  by  the  trustee, 
and  the  public  enemy  had  in  the  meantime 
captured  and  destroyed  or  materially  dam- 
aged the  salt  works,  and  thereby  prevented 
the  payment  of  a  large  amount  of  the  tmst 
debts — how  could  the  trustee  have  defended 
himself  against  the  claims  of  the  disap- 
pointed creditors  upon  the  ground  tkat  he 
had   violated   his   duty   in   not   selling 

316  ♦the  salt  works  in  June,  1862,  at   the 
cash  price  of  $425,000,  payable  in  gold 

or   its   equivalent,   which    was    sufficient   to 
pay  all  the  trust  debts  and  afford  a  surplus 
of    seventy-odd    thousand    dollars    ^or    the 
grantor;  and,  instead  of  doing  that,  in  de- 
ferring a  sale  for  one  year,  when  the  prop- 
erty was  exposed  to  so  many  dangers  in  the 
meantime,  and  especially  the   danger  from 
the  act  of  the  public  enemy  before  referred 
to?    There  was  no  property  in  the  Confed- 
erate States  the  destruction  of  which  was 
more  desired  by  cur  enemy  than  these  salt 
works;  for  there  was  none  which  contributed 
more  to  the  support  of  our  armies  and  the 
sustenance  of  our  people  during  their  great 
struggle  for  independence.     It  was  greatly 
to  be  feared,  therefore,  that  this  property 
might,  at  any  time,  be  so  captured  and  de- 
stroyed.     In     fact,     it    was    captured  and 
greatly  damaged  by  the  enemy  at  a  later 
period,  and  after  it  was  purchased  by  Stuait 
To  be  sure  it  was  not  so  captured  and  de- 
stroyed or  damaged  within  a  year  after  the 
sale;  and  it  might  have  been  better  if  the 
sale  had  been  deferred  for  a  year.    But  we 
must  judge  as  to  the  propriety  or  impro- 
priety  of   the   conduct   of   the   trustee,  not 
from  our  present  standpoint,  but  by  placing 
ourselves   in    his    situation   when   he  made 
the    sale,    and    looking   at    all    the  circum- 
stances which  then  surrounded  him. 

4.  The  court  is,  therefore,  of  opinion  that 
as  the  trustee  had  power  to  make  the  said 
sale,  and  there  was  no  fraud  in  regard  to 
the  said  sale,  on  the  part  cither  of  the 
trustee  Gibboney,  or  of  the  said  purchas- 
ers or  either  of  them,  and  no  breach  of 
trust  on  the  part  of  the  said  trustee,  as 
aforesaid,  it  follows  as  a  necessary  conse- 
quence, that  the  said  sale  is  valid. 

5.  But  the  court  is  further  of  opinion  that 
even  if  the  said  sale  had  been  voidable  and 
invalid  it  would  have  been  confirmed  and 

made  valid  by  the  agreement  executed 

317  ♦by  the  said  Thomas   L.  Preston  for 
that  purpose  on  the  1st  day  of  October, 

1862,  as  well  as  by  num«^ol^  othor  acts  of 
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confirmation  and  acquiescence  on  his  part. 
By  deed  of  that  date,  the  said  Preston  ex- 
pressly ratified  and  confirmed  the  sale  of  the 
Preston  salt  works,  and  the  interest  of  the 
said  Preston  in  the  King  salt  works  estate, 
as  made  by  his  trustee,  Robert  Gibboney, 
to   Stuart,   Palmer  and   Parker!     And   that 
deed  was  made  upon  valuable  consideration 
received  by  said  Preston  from  said  Stuart, 
Palmer  and  Parker;   though  no  such   con- 
sideration   was    necessary    to    its    validity. 
That  ratification  and  confirmation  was  never 
denied  and  repudiated  by  said  Preston  until 
long  after  the  death  of  Gibboney,  in   1867. 
On  the  contrary,  after  that  event,  and  on 
the    18th    day   of   April,    in    that   year,   the 
said  deed  of  confirmation  was  acknowledged 
by    the   said    Preston   for    record   before   a 
justice  of  the  peace,  upon  whose  certificate 
of  such  acknowledgment,  the  said  deed  was 
afterwards  duly  recorded.    All  the  material 
facts  connected  with  the  said  sale  were  well 
known  to  the  said  Preston  and  his  counsel 
at   the   time   of   the   said   confirmation;   for 
he  had  the  aid  of  able  counsel  in  making 
the    said    confirmation.      He    and    his    said 
counsel  had  ample  time  and  opportunity  fully 
to   inform  themselves  of  every  material   fact 
of  the  case  of  which  they  may  possibly  have 
been    ignorant;    and    it    will    be    presumed 
that  they  did,  as   they   certainly   ought   to 
have  done  so,  at  least  in  the  absence  of  very 
strong  evidence  to  the  contrary.     There  was 
no  concealment  nor  any  attempt  at  conceal- 
ment, by  Gibboney,  or  Stuart,  or  any  other 
person,   of  any   material   fact   of  the   case, 
from  said  Preston,  nor  was  there  any  con- 
ceivable motive  for  any  such  concealment. 
Without  enumerating  other  acts  of  confir- 
mation of,  and   acquiesence  in  the  said 
S18     sale,  on  the  part  of  the  said  ♦Preston, 
we  may  now  well  ask  how  it  can  be 
said   that   the   sale,   even    if   not   otherwise 
valid,  was  not  fully  ratified  and  confirmed 
by  the  said  Preston? 

In  any  view  which  can  be  taken  of  the 
case  we  are  therefore  of  opinion  that  the 
said  sale  is  a  valid  sale,  and  that  the  decree 
of  the  court  below  to  that  effect  must  be 
affirmed. 

The  original  and  amended  and  supple- 
mental bills  also  seek  to  surcharge  and 
falsify  the  settled  accounts  of  the  trustee, 
Gibboney,  and  to  obtain  a  decree  for  a  further 
and  final  settlement  of  the  account  of  his 
trusteeship.  The  circuit  court  considered 
that  the  complainant  is  entitled  to  no  relief 
in  that  respect,  and  therefore  dismissed  the 
bills  in  regard  to  that  matter  also;  and  this 
court  is  of  opinion  that  the  circuit  court  did 
not  err  in  so  doing. 

The  trustee  was  not  only  active,  diligent 
and  prompt  in  the  execution  of  his  duties  in 
making  sales  and  collections  of  the  trust 
property  and  money,  and  payment  of  the 
trust  debts,  and  disposition  of  the  surplus, 
but  was  prompt  and  regular  in  settling  his 
trust  accounts.  Five  settlements  were  made 
of  the  said  accounts — four  of  them  in  the 
lifetime  of  the  trustee  and  the  fifth  after 
his  death.  All  of  them  were  made  by  a 
commissioner  of  the  court,  were  returned 


and  filed  for  exceptions,  and  all  of  them  but 
the  last  were  unexcepted  to,  and  were  con- 
firmed and  recorded.  Copies  of  these  ac- 
counts are  filed  as  exhibits  with  the  original 
bill,  and  are  marked  X,  Y,  Z,  Z2  and  Z3. 
X,  Y  and  Z  are  the  main  accounts,  and 
embrace  almost  all  the  trust  transactions. 
They  were  settled  by  Commissioner  Mat- 
thews, who  seems  to  have  been  a  very  skill- 
ful commissioner.  The  dates  of  these  set- 
tlements respectively  are  September  5th, 
1860,  2lst  September,  1861,  and  4th  Novem- 
ber, 1862.  The  last  of  these  three  accounts 
embrace,  among  many  other  items,  a 
819  credit  to  ♦the  trustee  for  $40,907.45 
paid  by  him  to  Thomas  L.  Preston 
out  of  the  surplus  of  the  trust  fund,  and 
other  similar  credits  are  embraced  in  the 
subsequent  settlements.  There  can  be  no 
doubt  but  that  the  complainant,  Preston, 
was  fully  aware  of  the  settlements  at  the 
time  they  were  made,  being  deeply  inter- 
ested in  them,  and  could  have  informed, 
and  no  doubt  did  inform  himself  as  to  every 
item  of  the  accounts  which  did  not  fully 
explain  itself;  and  he  did  not  except  to  any 
of  the  accounts,  except  the  one  last  settled 
as  aforesaid,  but  silently  acquiesced  in  the 
confirmation  by  the  court  of  all  the  rest. 
The  strong,  if  not  the  irresistable,  pre- 
sumption, therefore  is,  that  he  considered 
all  the  rest  to  be  right. 

Still,  he  may  not  have  been  concluded, 
according  to  the  authorities,  from  filing  a 
bill  to  surcharge  and  falsify  these  accounts; 
but  in  order  to  do  so  it  devolved  on  him  to 
specify  in  his  bill  the  grounds  of  surcharge 
and  falsification,  and  to  prove  them  by  evi- 
dence, unless,  indeed,  there  are  errors  on  the 
face  of  the  account,  in  the  manner  of  stat- 
ing it,  which  will  not  admit  of  explana- 
tion by  evidence,  dehors  the  account.  There 
are  no  charges  in  the  bill,  much  less  is 
there  any  evidence  in  the  record,  of  any  such 
grounds  of  surcharge  and  falsification.  The 
only  grounds  relied  on  in  the  bill  are  certain 
supposed  errors  on  the  face  of  the  accounts. 
But  these  are  either  no  errors  at  all,  or  at  all 
events  they  may  not  be,  and  will  be  pre- 
sumed not  to  be  in  the  absence  of  evidence  to 
prove  that  they  were.  As  to  the  cross 
entries  complained  of,  they  were  proper  if 
not  necessary.  As  to  the  charge  of  the 
trustee's  commission  of  three  per  cent,  on 
the  amounts  charged  to  the  trustee  in  these 
cross  entries  as  having  been  received  by 
him,  it  was  a  proper  charge,  at  least  under 
the  circumstances  of  this  case.    Though  the 

complainant    examined    these    accounts, 
320    together    with    his    counsel,    in    ^1865, 

and  often  afterwards  before  he  deter- 
mined to  institute  the  suit,  yet  he  never 
objected  to  any  charge  against  him  in  them 
prior  to  the  last  settlement,  except  a  charge 
of  commission  on  the  debts  as  to  which  the 
creditors  refused  to  receive  the  amount  of 
them  in  Confederate  money;  and  he  had 
previously  agreed  in  writing  to  that  charge. 
In  regard  to  any  right  of  the  complainant 
to  a  decree  for  a  further  settlement  of  the 
trusteeship  account,  the  court  is  of  opinion 
that   such  a   decree   was   unnecessary,   and 
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would  have  been  improper  under  the  circum- 
stances of  the  case.  Gibboney  was  the  trus- 
tee and  agent  of  Preston  for  the  conversion 
of  the  latter's  estate  into  money  and  the 
payment  of  his  debts  as  far  and  as  soon  as 
possible.  As  soon  as  this  could  be  done, 
the  surplus,  if  any,  of  the  trust  property  or 
money  would  result  and  belong  to  Preston. 
The  purpose  of  the  trust  would  then  be  ac- 
complished. The  trustee  succeeded  in  three 
or  four  years  in  converting  the  estate  into 
money,  or  at  least  enough  of  it  to  pay  all 
the  debts.  But  he  could  not  pay  all,  because 
spme  of  the  creditors  refused  to  receive  Con- 
federate money  in  payment  of  their  debts. 
And,  moreover,  there  was  a  controversy  as 
to  the  persons  entitled  to  the  amount  of  the 
debt  which  had  been  claimed  by  General 
Preston,  or  at  least  as  to  some  of  them,  and 
the  proportions  in  which  they  were  so  en- 
titled. If  this  difficulty  had  not  existed,  or 
could  have  been  surmounted,  there  would 
no  doubt  have  been  a  final  settlement  and 
mutual  releases  in  regard  to  the  trust  ac- 
count in  1863  or  '64.  But  as  that  was  not 
the  case,  the  trustee  had  to  settle  his  account 
as  far  as  possible,  and  leave  the  balance  of 
the  purchase  money  of  the  salt  works  in  the 
hands  of  the  purchasers  for  the  payment  of 
the  remaining  trust  debts  as  soon  as  the 
controversy  in  regard  to  them  could  be  set- 
tled. The  matter  then  became  a  matter 
between  Preston,  Stuart,  and  the  trust 
821  creditors  who  had  refused  ♦to  receive 
Confederate  money,  and  had  to  await 
the  determination  of  the  controversy  be- 
tween them.  That  matter  can  and  will  be 
determined  by  the  court  below  in  the  deci- 
sion of  the  suit  upon  the  cross  bill,  which  is 
still  pending  in  that  court. 

The  court  is  further  of  opinion,  that  the 
circuit  court  properly  declined  to  dispose  of 
the  case  upon  the  cross  bill;  not  only  on 
account  of  the  controversy  aforesaid,  but 
also  because  it  is  a  proper  and  necessary 
bill  for  specific  execution  by  the  purchasers 
aforesaid. 

Upon  the  whole,  the  court  is  of  opinion 
that  there  is  no  error  in  the  decree  of  the 
circuit  court,  and  that  the  same  ought  to  be 
affirmed. 

Decree  affirmed. 


322        ♦Stark  &  als.  v.   Lipscomb. 

November  Term,  1877,  Richmond. 
L  dies  in  1840,  and  by  his  will  says,  "I  give  to  my 
niece  E,  wife  of  6.  the  sum  of  $400,  which  said  sum 
I  wish  put  to  interest,  and  that  paid  to  E  annually 
during  the  lifetime  of  'her  husband  B,  and  at  his 
death,  should  she  be  the  longest  liver,  then  I  wish 
the  principal  paid  over  to  her,  said  E."  S,  the 
executor   of  h,   paid   the   interest   to   E  until    1862, 


Con-veTance  by  IVtll — Subnequent  Words 
of  ReTocattoB. — In  Gaskins  v.  Hunton,  92  Va. 
531,  the  principal  case  is  cited  to  sustain  the  following 
statement,  "It  is  a  settled  rule  of  construction,  both 
in  deeds  and  wills,  that  if  an  estate  is  conveyed,  or  an 
interest  given,  or  a  benefit  bestowed  in  one  part  of 
the  instrument,  by  clear,  unambiguous,  and  ex- 
plicit words,  such  estate,  interest,  or  benefit  is  not  to 


when  he  died.  B,  the  administrator  of  S,  in  April, 
1863,  paid  to  the  administrator  de  bonis  uon  of  h 
the  $400  and  interest  in  Confederate  money.  E*ed 
in   1866,  leaving  her  husband  surviving  her— Hiu>: 

1.  Leflratee»— Husband  and  'Wife.— E  took 
an  absolute  estate  in  the  legacy,  to  which,  npoa 
her  death  in  the  lifetime  of  her  husband  B,  be 
was   entitled. 

2.  Same — PaTmeat  to  Admlalstrator.— 
The  payment  by  B  to  the  administrator  de  horns 
non  of  L,  was  no  satisfaction  of  the  legacy  as  to 
B,  but  the  estate  of  S  is  liable  to  pay  it,  principal 
and  interest,  and  B  being  the  only  child  of  S, 
and  having  ample  assets,  the  decree  may  be 
against  him  personally. 

3.  Jndflrment  -without  Prejudtee.— The  ad- 
ministrator de  bcnis  non  of  h  not  being  a  party 
to  the  suit,  it  was  error  to  direct  an  inqtury  a 
to  what  he  had  done  with  the  Confederate  money 
paid  to  him  by  B;  but  the  decree  against  B 
should  be  without  prejudice  to  his  right  to  pro- 
ceed against  the  said  administrator  de  bonis  mm 
to  have  an  account  of  it. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  King  William  county,  brought  in 
April,  1872,  by  Bartlett  Lipscomb,  the 
former  husband  of  Elizabeth  Lipscomb,  de- 
ceased. Miles  B.  Lipscomb,  his  assignee, 
and  others,  children  of  said  Elizabeth  Lips- 
comb, deceased,  against  Bolivar  Stark,  in 
his  own  right  and  as  administrator  of 
823  *Thomas  Stark,  who  was  the  surviv- 
ing executor  of  Henry  Lipscomb,  de- 
ceased, and  his  sureties,  to  recover  a  legacy 
of  four  hundred  dollars  bequeathed  by  Henry 
Lipscomb  to  Elizabeth  Lipscomb. 

Henry  Lipscomb  died  before  June,  1840, 
when  his  will  was  admitted  to  record,  and 
Thomas  Stark  and  Allen  King  qualified  as 
his  executors.  He  was  unmarried,  and  by 
separate  clauses  gave  to  his  nephews  and 
nieces  small  legacies  ranging  from  two  to 
five  hundred  dollars,  and  all  these,  except 
that  to  Elizabeth,  were  given  directly  and 
absolutely. 

The  third  clause  of  the  will  is  as  follows: 
*'I  give  to  my  niece,  Elizabeth  Lipscomb, 
the  wife  of  Bartlett  Lipscomb,  the  sum  of 
four  hundred  dollars,  which  said  sum  I  wish 
put  to  interest,  and  that  paid  to  said  Eliza 
annually  during  the  lifetime  of  her  husband, 
Bartlett  Lipscomb,  and  at  his  death,  should 
she  be  the  longest  liver,  then  I  wish  the 
principal  paid  over  to  her,  said  Eliza." 

By  the  last  clause  of  his  will  he  gave  to 
his  nephew,  Allen  King,  the  remainder  of 
his  estate,  both  real  and  personal,  in  fee 
simple. 

Allen  King  died  before  1860,  and  Thomas 
Stark,  the  surviving  executor,  paid  the  in- 
terest upon  the  legacy  to  Mrs.  Lipscomb 
until  1862.  He  died  in  that  year,  and  Bol- 
ivar Stark,  his  only  son  and  heir,  qualified 
as  his  administrator. 

In  April,  1863,  the  estate  of  Henry  Lips- 


be  diminished  nor  destroyed  by  words  in  another  part 
of  the  instrument,  unless  the  terms  which  diminish  or 
destroy  the  estate  before  given  be  as  clear  and  ex- 
plicit as  the  terms  by  which  it  was  created."  Citing 
also,  Rayfield  v.  Gaines.  17  Gratt.  1;  Barksdale  ▼• 
White,  28  Gratt.  224;  Haymond  v.  Jones,  33  Gratt. 
317;  2  Min.   Inst.    (4th   Ed.)    1057. 
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comb  was  committed  to  William  M.  Turner, 
sheriff  of  the  county  of  King  William,  and 
in  April,  1863,  Bolivar  Stark  paid  over  to 
Turner  $431.80  on  account  of  the  legacy  of 
Mrs.  Lipscomb,  the  payment  being  made  in 
Confederate  money. 

Mrs.  Lipscomb  died  in  1866,  and  m  1870, 
Bartlett  Lipscomb  assigned  all  his  interest 
in  the  legacy  to  Miles  B.  Lipscomb. 
824  *The  cause  came  on  to  be  heard  on  the 
18th  of  May,  1872,  when  the  court  held 
that  Elizabeth  Lipscomb,  took  the  absolute 
right  and  property  in  the  said  legacy  of  $400, 
and  that  on  her  death  her  surviving  hus- 
band, Bartlett  Lipscomb,  succeeded  to  it, 
principal  as  well  as  interest  remaining  un- 
paid at  her  death,  which  was  transferred  to 
Miles  B.  Lipsfomb  by  the  assignment  to 
him:  And  the  court  further  held  that  the 
estate  of  Thomas  Stark,  deceased,  was  not 
discharged  from  the  obligations  devolved 
upon  him  by  the  will  of  Henry  Lipscomb  in 
consequence  of  the  alleged  payment  to  Wil- 
liam M.  Turner,  but  that  estate  in  the  hands 
of  Bolivar  Stark,  the  administrator,  was 
liable  for  the  legacy,  principal  and  interest. 
And  a  commissioner  was  directed  to  settle 
the  accounts  of  Thomas  Stark,  as  executor 
of  Henry  Lipscomb,  of  Bolivar  Stark,  as 
administrator  of  Thomas  Stark,  and  of 
Turner,  as  administrator  de  bonis. non  of 
Henry  Lipscomb. 

The  commissioner  returned  his  report, 
showing  ample  assets  of  Thomas  Stark  in 
the  hands  of  his  administrator,  Bolivar 
Stark,  and  that  the  legacy  of  $400,  with  un- 
paid interest  up  to  November  1st,  1872, 
amounted  to  $660.  He  reported  an  account 
of  Turner's  administration,  showing  but 
the  one  item  of  $431.80,  which  he  received 
from  Bolivar  Stark  in  April,  1863,  and 
which,  scaled,  with  interest  amounted  at 
the  same  date  to  $123.25. 

The  cause  came  on  to  be  again  heard  on 
the  19th  of  November,  1872,  when  the  court 
confirmed  the  report,  and  made  a  personal 
decree  against  Bolivar  Stark  in  favor  of 
Miles  B.  Lipscomb  for  four  hundred  dollars 
with  interest  from  the  1st  of  January,  1862, 
and  costs.  And  the  commissioner  was  di- 
rected to  inquire  and  report  what  disposition 
Turner  had  made  of  the  sum  of  $431.80 
turned  over  to  him  by  Bolivar  Stark, 
835  administrator  ♦of  Thomas  Stark,  de- 
ceased. And  thereupon  Bolivar  Stark, 
in  his  own  right  and  as  administrator  of 
Thomas  Stark  and  the  next  of  kin  of  Allen 
King,  applied  to  a  judge  of  this  court  for 
an  appeal;    which  was  allowed. 

Montague,  Hart  and  C.  White,  for  the 
appellants. 

Griswold,  Aylett  and  L.  R.  Page,  for  the 
appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  question  upon  which,  in  the  main,  the 
controversy  in  this  case  must  be  determined, 
arises  upon  the  true  construction  to  be  given 
to  the  third  clause  of  the  will  of  the  testa- 
tor,   Henry    Lipscomb,    which    is    in    these 


words:  "Item  3d.  I  give  to  my  niece,  Eliza- 
beth Lipscomb,  the  wife  of  Bartlett  Lips- 
comb, the  sum  of  four  hundred  dollars; 
which  said  sum  I  wish  put  to  interest,  and 
that  (i.  e.  the  interest)  paid  to  said  Eliza 
annually  during  the  lifetime  of  her  husband, 
Bartlett  Lipscomb,  and  at  his  death,  should 
she  be  the  longest  liver,  then  I  wish  the  prin- 
cipal paid  over  to  her,  the  said  Eliza." 

The  testator  being  unmarried  and  having 
no  children,  devised  and  bequeathed,  his 
estate,  real  and  personal,  to  his  sister  and 
to  his  nieces  and  nephews.  To  all  of  them 
(except  the  bequest  to  Mrs.  Lipscomb)  the 
bequest  and  devises  are  without  any  condi- 
tion whatever;  the  legacies  being  given 
absolutely  and  the  devises  of  his  land  being 
in  a  fee  simple  absolute  estate  to  the  de- 
visees. 

The  question  we  have  to  determine  is, 
what  is  the  nature  of  the  legacy  which  the 
testator  bequeathed  to  his  niece,  Elizabeth 
Lipscomb?  Was  it  an  absolute  gift  to  her, 
or  did  she  take  only  a  life  estate,  which, 
upon  her  death,  reverted  to  the  residuary 

legatee  and  devisee? 
826  ♦The  court  is  of  opinion  that  the 
bequest  to  Mrs.  Lipscomb  was  an  ab- 
solute bequest  of  the  sum  of  four  hundred 
dollars;  which  sum,  during  her  life,  was  to 
be  held  by  the  testator's  executor,  and  the 
interest  paid  by  him  annually  to  Mrs.  Lips- 
comb, and  at  the  death  of  her  husband  the 
principal  to  be  paid  over  to  her. 

The  bequest  was  an  absolute  bequest  to 
Mrs.  Lipscomb.  The  condition  imposed  by 
the  will  was  not  one  which  affected  the 
character  of  the  bequest,  but  only  provided 
that  during  the  life  of  her  husband  she 
should  receive  the  interest,  and  upon  his 
death  the  principal  should  be  paid  to  her. 
But  no  provision  is  made  in  the  will  for 
the  contingency  of  Mrs.  Lipscomb's  death 
before  her  husband.  Mrs.  Lipscomb  died 
before  her  husband,  and  the  question  now 
to  be  determined  is,  who  takes  the  bequest 
upon  her  death.  Does  it  pass  to  the  residu- 
ary legatee  and  devisee,  or  does  it  survive 
to  the  husband? 

We  think  it  is  clear  that  the  testator,  hav- 
ing by  the  third  clause  of  his  will  given  to 
his  niece  an  absolute  bequest  of  four  hun- 
dred dollars,  only  limiting  his  executors  to 
the  payment  of  interest  during  the  life  of 
her  husband,  and  giving  the  principal  to 
her  at  his  death,  conferred  upon  her  an 
absolute  estate,  and  that  at  her  death  this 
legacy  survived  to  her  husband. 

This  construction  is  ^ully  sustained  by 
the  opinion  of  this  court  in  Barksdale  et  al. 
v.  White  et  als.,  28  Gratt.  224,  in  which  this 
court  said:  "It  is  a  settled  rule  in  the  con- 
struction of  instruments,  that  if  ati  estate 
is  conveyed,  an  interest  given,  or  benefit 
bestowed  in  one  part  by  clear,  unambiguous 
explicit  words  upon  which  no  doubt  could 
be  raised,  to  destroy  or  annul  that  estate, 
interest  or  benefit,  it  is  not  sufficient  to 
raise  a  mist  or  doubt  from  other  terms  in 
another  part  of  the  instrument.  The  terms 
to  rescind  or  cut  down  the  estate  or  interesit 
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before  given  must  be  as  clear  and  de- 
827  cisive  as  the  terms  by  which  *it  was 
created."  There  is  nothing  in  the 
provisions  oi  this  will  to  limit  or  control 
the  operation  of  the  third  clause  of  the  will. 
The  limitation  in  that  clause  as  to  the  dis- 
position of  the  interest  during  the  life  of 
the  husband  is  a  limitation  of  the  quality, 
but  not  the  quantity  of  the  estate.  The 
estate  conferred  is  absolute,  and  upon  the 
death  of  Mrs.  Lipscomb  survived  to  her 
husband,  and  his  assignee  is  entitled  to  it. 

The  court  is  further  of  opinion,  that  it 
was  the  duty  of  Thomas  Stark,  the  executor 
of  Henry  Lipscomb,  to  invest  the  fund  of 
$400  bequeathed  to  Mrs.  Elizabeth  (or 
Eliza)  Lipscomb,  in  a  safe  interest-bearing 
fund,  of  which  she  was  entitled  to  the  in- 
terest during  the  life  of  her  husband,  and 
to  the  principal  at  his  death. 

The  court  is  further  of  opinion,  that  the 
payment  by  Bolivar  Stark,  the  administrator 
of  Thomas  Stark,  to  William  M.  Turner, 
committee  administrator  of  Henry  Lips- 
comb, of  this  legacy  of  $400  in  Confederate 
money,  was,  as  far  as  the  appellee  is  con- 
cerned, a  void  payment  of  said  legacy.  Mrs. 
Lipscomb  had  an  absolute  estate  in  this 
legacy,  payable  in  good  money;  and  those 
claiming  under  her  are  entitled  to  the  same. 
And  no  payment  by  Bolivar  Stark  to  Wil- 
liam M.  Turner  in  Confederate  money  can 
discharge  such  claim  upon  the  said  Bolivar 
Stark  for  payment  in  a  sound   currency. 

The  court  is  further  of  opinion,  that  the 
decree  of  the  said  circuit  court,  while  it  was 
correct  in  holding  the  said  Bolivar  Stark 
personally  responsible,  because  it  is  shown 
he  had  in  hands  asi  administrator  of  Thomas 
Stark,  sufficient  assets  to  pay  said  leg- 
acy, yet  said  decree,  instead  of  requiring 
William  M.  Turner  (who  was  no  party  to 
the  suit)  to  settle  his  account  as  administra- 
tor of  said  Lipscomb,  ought  simply  to  have 
entered  said  decree  without  prejudice  to 
said  Stark  to  institute  his  suit  against  the 
said  William  M.  Turner,  to  make  him 
328  liable  for  the  ♦value  of  the  Confeder- 
ate money  paid  by  Stark  to  said  Tur- 
ner. 

The  court  is  therefore  of  opinion  that  the 
decree  of  the  said  circuit  court,  after  being 
amended  in  the  mode  herein  indicated,  be 
affirmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
there  is  no  error  io  said  decree,  so  far  as  it 
holds  that  under  the  third  clause  of  the  will 
of  the  testator,  Henry  Lipscomb,  Mrs. 
Elizabeth  Lipscomb  took  an  absolute  estate 
in  the  legacy  of  four  hundred  dollars  be- 
queathed to  her,  and  that  upon  her  death 
the  said  legacy  survived  to  her  husband,  and 
passed  by  his  assignment  to  his  assignee. 

The  court  is  further  of  opinion  that  there 
was  no  error  in  said  decree  declaring  that 
the  payment  of  $400  in  Confederate  money 
by  Bolivar  Stark  to  William  M.  Turner, 
committee  and  administrator  de  bonis  non 
of  Henry  Lipscomb,  was  a  void  payment. 


so  far  as  the  appellee  is  concerned,  and  did 
not  discharge  said  legacy;  and  that  said 
Bolivar  Stark  is  personally  responsible  for 
said  legacy.  But  the  court  is  of  opinion 
that  the  said  circuit  court  erred  in  so  much 
of  said  decree  as  required  its  commissioner 
to  ascertain  and  report  what  disposition 
William  M.  Turner,  committee  and  admin- 
istrator de  bonis  non  of  Henry  Lipscomb, 
made  of  the  sum  of  $431.30,  turned  over  to 
him  by  Bolivar  Stark,  administrator  of 
Thomas  Stark. 

William  M.  Turner  was  no  party  to  the 
suit,  and  instead  of  directing  such  inquiry 
by  one  of  its  commissioners  as  aforesaid, 
the  court  should  have  simply  decreed  against 
said  Bolivar  Stark  the  payment  of  said 
legacy  with  its  accumulated  interest, 
329  without  prejudice  *to  him,  to  institcte, 
if  he  so  chooses,  his  suit  against  the 
said  William  M.  Turner  to  recover  from 
him  the  value  of  the  Confederate  money 
paid  to  him  by  said  Bolivar  Stark. 

The  court  is  therefore  of  opinion  that  the 
said  decree  amended  in  the  particular  herein 
indicated,  be  affirmed;  and  the  appellee. 
Miles  B.  Lipscomb,  being  the  party  sub- 
stantially prevailing  here,  it  is  decreed  and 
ordered  that  the  said  appellee  recover 
against  the  appellant,  Bolivar  Stark,  his 
costs  by  him  expended  in  the  defence  of  his 
appeal  and  supersedeas  here;  all  of  which 
is  ordered  to  be  certified  to  said  circuit 
court. 

Decree  amended  and  affirmed. 


330    '^'Staples  v.  Turner  Adm'r  &  als. 

November  Term,  1877,  Richm<Mid. 

Absent,  Staples,  J.* 

BaultAble  Jnrladtctton.t — S,   *who    is 

of  his  father,  A,  and  M,  who  is  administrator  of  T. 
have  a  settlement  of  accounts  between  S  individn- 
ally  and  as  executor  of  A  and  T  in  his  lifetime,  ex- 
tending through  a  number  of  years  and  embracinf 
many  items.  All  these  items,  whether  as  individBsl 
or  as  executor,  are  brought  into  the  statement,  and 
there  is  a  balance  against  S  of  $1,176.10.  At  tbe 
foot  of  the  statement  S  says  he  is  only  to  be  in- 
dividually responsible  for  what  appeared  to  be  doe 
from  him  in  his  individual  character.  M  sacs  S 
upon  this  account,  and  S  applies  for  an  injunccioa 
to  stay  proceedings;  which  is  granted  upon  his  eoa* 
fessing  judgment.  In  his  bill  he  points  out  a  num- 
ber of  what  he  alleges  are  errors  in  the  accoont, 
and  items  which  arc  against  his  testator's  estate — 
Held: 

1.  Same. — It  is  a  proper  case  for  relief  in  eqvtj. 

2.  Injuncttona    to    Action    at    I«aw    C#a 
fesning*  JndBriaeats.t — The  injunction  shvald 


*He  was  related  to  the  appellant. 

For  sequel  of  the  principal  case  see  Taraer  r. 
Staples,    86   Va.    300. 

tE3qiiltable  Jurfladletloa. — On  the  qaestioii  of 
equitable  jurisdiction  the  principal  case  is  cited  in 
Penn  v.  Ingles,  82  Va.  70;    Barton's  Ch.  Pr.  (2d  Ed.)  J3L 

tlnjnnetlon  to  Action  at  Law— Caaieaa- 
Ingr    Judflrnsent. — See    Thornton    ▼.    Thorntoo,  31 
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have  been  granted  without  requiring  S  to  confess 
a  judgment  in  the  action  at  law. 

3.  AccomiitB.— The  court  should  direct  the  ac- 
count as  individual  and  as  executor  to  be  Uken 
separately. 

4.  Blle«t  of  BrroneoualT  Reaulrlnar  Con- 
fession of  Jnds'ment. — Though  S  should  not 
have  been  required  to  confess  a  judgment  in  the 
action  at  law,  it  may  be  held  as  a  security  for 
any  amount  found  upon  settling  the  accounts,  to 
de    due   from   him   individually. 

This  case  was  argued  at  Wytheville,  but 
was  decided  at  Richmond.  It  was  a  bill 
filed  in  the  circuit  court  of  Patrick  county 
by  Samuel  G.  Staples,  to  enjoin  Mur- 
asi  ray  *Turner,  administrator  of  Rufus 
Turner,  deceased,  and  others,  from 
proceeding  in  two  actions  brought  in  said 
court  against  the  plaintiff  by  said  Turner 
for  the  benefit  of  Hardin  W.  Reynolds  and 
James  H.  Rangely.  The  injunction  was 
granted  on  the  plaintiffs  confession  of 
judgments  in  the  cases. 

The  plaintiflF  in  hi«  bill  states,  that  at  the 
instance  of  Murray  Turner,  administrator 
of  Rufus  Turner,  deceased,  a  partial  settle- 
ment was  made  of  outstanding  mutual  ac- 
counts between  the  estate  of  plaintifTs 
testator,  Abraham  Staples,  deceased,  and 
between  said  Rufus  Turner  and  the  plain- 
tiflF, which  he  files  as  an  exhibit  with  his 
bill;  that  plaintiff  at  the  time  informed 
said  Turner  that  such  a  settlement  could, 
under  no  circumstances,  be  regarded  as 
final,  and  inasmuch  as  the  large  amount 
involved  was  against  the  estate  of  plaintiff's 
testator,  plaintiff  was  to  be  held  individually 
responsible  only  for  what  appeared  to  be 
due  from  him  in  his  individual  character; 
to  which  Turner  agreed,  and  this  agree- 
ment was  embraced  in  the  statement  of  the 
account. 

The  plaintiff  then  proceeds  to  set  out  a 
number  of  errors  which  he  insists  exist  in 
the  statement,  and  also  items  of  charge 
against  Abraham  Staples.  And  in  conse- 
quence of  the  complicated  character  of  the 
transactions  as  set  forth  in  the  bill,  the 
large  amount  involved,  the  length  of  time 
during  which  these  transactions  have  been 
standing,  the  difficulty  that  must  attend  a 
settlement,  the  plaintiff  has  only  an  adequate 
remedy  in  equity.  He  therefore  prays  that 
a  separate  account  may  be  taken  of  all 
transactions  between  Rufus  Turner  and  the 
plaintiff  individually,  and  also  between  Mur- 
ray Turner,  as  administrator  of  Rufus  Tur- 
ner since  his  death,  and  complainant  as 
executor  of  Abraham  Staples,  deceased,  and 
between  said  Murray,  as  administra- 
832  tor  of  *Rufus  Turner  and  the  plaintiff 
individually.  And  he  prays  for  an  in- 
junction and  for  general  relief. 

Murray  Turner  demurred  to  the  bill,  and 
also  answered.    He  says  that  after  the  settle- 
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of  requiring  a  plaintiff  who  seeks  to  have  the  pro- 
ceedings in  an  action  at  law  enjoined  to  confess  judg- 
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ment  referred  to  in  the  bill,  the  balance 
found  due  to  him  was  assigned  to  his  co- 
defendants,  Reynolds  and  Rangely,  with  the 
distinct  approval  and  consent  of  the  plaintifl 
Staples,  and  as  a  favor  to  him,  because  he 
was  surety  on  Russell  Turner's  sheriff's 
bond.  Turner's  estate  of  doubtful  solvency, 
and  the  said  bond  being  liable  to  the  co- 
defendants'  debts.  He  says  the  settlement 
was  carefully  made,  and  both  were  pre- 
pared for  it.  That  plaintiff  was  particularly 
anxious  for  it,  because  he  wished  to  gel 
the  benefit  of  the  vouchers  in  a  settlement 
of  his  accounts  then  being  made  by  the 
commissioner  in  a  suit  against  him  as  exec- 
utor of  Abraham  Staples.  They  set  down 
to  work  with  all  the  papers  before  them, 
and  the  calculations  were  all  made  by  the 
plaintiff  himself.  He  denies  that  the  ad- 
mission of  illegal  vouchers  was  afterwards 
to  be  corrected,  but  insists  that  there  were 
none  such.  He  denies  that  it  was  a  partial 
settlement.  He  denies  that  the  plaintif! 
informed  him  that  said  settlement  could, 
under  no  circumstances,  be  regarded  as 
final.  He  says  Rufus  Turner  died  ten  years 
ago,  and  there  could  have  been  nothing 
that  the  plaintiff  could  not  then  have  known. 
He  denies  that  the  greater  part  of  the  amount 
is  against  A.  Staples'  estate,  and  says  eveiy 
dollar  was  due  then  from  the  plaintiff  indi- 
vidually, or  he  has  since  made  himself  so 
liable  by  settlements  and  assumpsit;  and 
he  says  when  the  settlement  complained  of 
was  made  the  plaintiff  took  possession,  and 
has  now  every  voucher  or  charge  against 
him  individually,  and  against  each  and  all 
of  the  distributees  of  his  father's  estate, 
and  against  him  as  executor,  and  he 
383  has  been  allowed  ♦credit  with  full  in- 
terest, as  respondent  has  been  in- 
formed and  believes,  for  every  dollar  in  his 
settlement  made  by  commissioner  Clark, 
now  filed  in  the  cas«  of  Martin  v.  Staples' 
ex'or.  He  refers  to  said  settlement  in  proof 
of  this  allegation;  and  he  says  that  the  ob- 
ject of  the  plaintiff  in  making  the  settlement 
was  to  get  possession  of  these  very  claims 
and  vouchers  so  as  to  get  credit  therefor  in 
said  settlement.  He  then  proceeds  to  con- 
test the  objection  of  the  plaintiff  to  the 
several  items  in  the  statement  of  account. 

By  the  statement  made  out  by  the  plaintiff 
and  Murray  Turner,  which  was  made  in  1871, 
the  charges  against  the  plaintiff,  including 
his  own  and  the  claims  against  A.  Staples' 

estate,    amount    to $2,881 99 

This  is  credited  by  amount  of  S. 
G.  Staples'  executorial  and  indi- 
vidual   account 1,705  89 


Leaving    the    amount    due    from 

Staples    $1,176  IC 

At  the  foot  of  this  account  is  the  follow- 
ing: 

The  above  settlement  made  this  day  be- 
tween me  and  Murray  Turner,  administrator 
of  Rufus  Turner,  deceased,  embracing 
claims,  tickets,  &c.,  against  me  individ- 
ually, as  executor  of  A.  Staples,  deceased, 
against  Mary  P.  Kellog,  C.  P.  Mendenhall, 


29  GRATT. 


Virginia  IUpokts,  Annotated. 


834,  885,  SM^  SS7 


N.  G.  Hairston  and  Waller  R.  Staples, 
showing  a  balance  in  favor  of  said  Turner, 
administrator,  of  eleven  hundred  and  sev- 
enty-six dollars  and  ten  cents,  any  errors  in 
calculations  and  of  papers  admitted  to  be 
corrected.  I  am  only  hereby  bound  for 
what  is  charged  against  me  individually. 
Samuel  G.  Staples, 
Executor  of  A.  Staples,  deceased. 

November  2d,  1871, 
384        *At  the  September  term.  1872,  of  the 

court,  the  cause  came  on  to  be  heard, 
when  the  court  made  a  decree  directing  a 
commissioner  to  settle  and  adjust  the  mat- 
ters embraced  in  the  statement  filed  in  the 
cause  as  made  between  plaintiff  and  de- 
fendant, and  correct  any  errors  and  mis- 
takes in  the  same,  and  state  any  matters 
pertinent  to  a  settlement  between  said  par- 
ties, and  report  the  same  to  the  court. 

The  commissioner  made  his  report  in  Sep- 
tember, 1873.  He  did  not  state  an  account 
against  Staples  in  his  own  right,  and  an- 
other as  executor  of  A.  Staples,  deceased, 
but  blended  all  the  items  in  one  account, 
and  he  reported  a  balance  against  him  as 
of  the  2d  of  November,  1871,  of  nine  hun- 
dred and  sixty-four  dollars  and  one  cent. 
To  this  report  the  plaintiff  excepted  be- 
cause he  had  not  severed  the  accounts,  and 
stated  one  with  him  individually  and  an- 
other with  him  as  executor. 

The  cause  came  on  to  be  heard  on  the 
25th  of  September,  1873,  where  the  court 
overruled  the  plaintiff's  exception  to  the 
report,  and  made  a  decree  dissolving  the 
injunction  as  to  $964.  as  of  the  2d  of  No- 
vember, 1871.  And  Staples  thereupon  ap- 
plied to  a  judge  of  this  court  for  an  ap- 
peal; which  was  allowed. 

J.  A.  Gilmore,  for  the  appellant. 
A.  M.  Lybrook,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  decree  of 
the  circuit  court  of  September,  1872,  direct- 
in<?  an  account,  is  erroneous  in  not  requir- 
inp:  the  individual  and  the  executorial  ac- 
count of  Samuel  G.  Staples  to  be  stated 
separately.  And  the  report  of  the  com- 
missioner, for  the  same  reason, 
885  *is  erroneous.  The  said  accounts  are 
blended  in  the  statement  made  by  the 
parties,  which  is  the  foundation  of  the  suits 
at  law;  but  in  that  alleged  settlement,  it 
appears  upon  the  face  of  the  paper,  that 
any  errors  in  calculations  and  of  papers 
admitted,  were  to  be  corrected,  and  that 
appellant  was  only  bound  for  what  is  charged 
against  him  individually.  And  he  filed  his 
bin  in  chancery,  as  the  most  appropriate 
jurisdiction  for  correcting  errors  in  the  ac- 
count so  stated,  and  for  separating  the  in- 
dividual and  fiduciarv  accounts,  and  ascer- 
taining the  amount  for  which  he  was  indi- 
vidually bound.  It  is  at  least  questionable 
whether  this  could  be  done  in  a  court  of 
ordinary  jurisdiction.  It  was  clearly  more 
appropriate    to    the    chancery    jurisdiction; 


and  to  the  attainment  of  justice  and  the 
enforcement  of  what  had  been  agreed  by 
the  parties,  it  was  essential  that  the  iadi- 
vidual  and  fiduciary  accounts  of  Samnel  G, 
Staples  should  be  stated  separately. 

The  court  is  also  of  opinion,  that  the 
decree  of  the  25th  of  September,  1873,  if 
erroneous.  It  is  erroneous  in  overmfing 
plaintiff's  first  exception  to  Commissiooer 
Clark's  report,  upon  the  ground  that  in 
the  statement  of  the  account  he  blended  the 
plaintiff's  individual  matters  with  his  ac- 
counts as  executor  of  Abram  Staples,  de- 
ceased. The  court  will  not  now  pass  upon 
the  other  exceptions  to  the  commissioner's 
report.  Those  matters  of  exception  should 
be  left  open,  inasmuch  as  the  whole  account 
is  stated  on  wrong  principles.  The  said 
decree  is  erroneous  in  toto,  inasmuch  as  it 
proceeds  upon  the  idea  that  Samuel  G. 
Staples  is  personally  liable  for  the  whole 
account,  although  it  was  agreed  that  he 
should  only  be  bound  for  what  was  charged 
against  him  individually;  and  because  it 
dissolves  the  injunction  for  $964.10,  which 
was  the  balance  due  R.  Turner's  ad- 
886  ministrator  in  the  ♦opiliion  of  the  cir- 
cuit court,  upon  the  whole  account, 
individual  and  fiduciary. 

The  court  is  further  of  opinion,  that  in 
the  light  of  the  Great  Falls  Manufacturing 
Co.  V.  Henry's  administrator,  25  Gratt.  575, 
and  authorities  therein  cited,  the  case  was 
not  a  proper  one  for  requiring  the  confession 
of  judgments  by  the  appellant  in  the  suits 
at  law  as  a  condition  upon  which  the  in- 
junction would  be  awarded.  Although  such 
condition  is  not  expressed  in  the  injunction 
order,  the  application  for  and  the  order 
granting  the  mjunction  and  the  confessions 
of  judgment  were  made  on  the  same  day  in 
open  court,  and  the  inference  is  that  the 
injunction  was  awarded  upon  the  condition 
that  the  judgments  were  confessed.  The 
presumption  is  that  the  judgments  were 
confessed  with  the  understanding  that  then 
the  injunction  would  be  awarded,  and  be- 
ing already  confessed,  it  was  unnecessary 
to  express  the  condition  in  the  injunction 
order.  It  cannot  be  presumed  that  the  ap- 
pellant would  have  voluntarily  come  forward 
and  confessed  judgment  for  demands  which 
he  was  contesting,  and  to  resist  which  he 
had  brought  his  bill  to  injoin  the  proceed- 
ings at  law,  if  he  had  not  been  required  to 
do  it,  in  order  to  get  the  injunction. 

But  the  judgments  are  under  the  control 
of  the  chancery  court,  (cases  cited  supra), 
and  the  court  is  of  opinion  that  the  judg- 
ments may  stand  as  security  for  so  much 
as  shall  be  found  to  be  due  from  the  defend- 
ant individually,  upon  an  account  to  be 
taken  by  a  commissioner  of  the  court,  and 
that  the  injunction  should  be  dissolved  as 
to  so  much  as  shall  so  appear  to  be  due  from 
him  individually,  to  be  apportioned  between 
said  judgments,  and  should  be  perpetuated 
as  to  the  residue;  and  for  such  sum  as  may 
appear  to  be  due  from  the  estate  of  Abram 
Staples,  deceased,  if  any,  upon  the  taking 
of  said  accounts,  the  appellees  should 
887    *have   a   decree    against    Samuel    G. 
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Staples,  the  executor,  to  be  paid  ratably 
out  of  any  assets  of  his  testator  in  his 
hands  to  be  administered. 

It  is  therefore  adjudged,  ordered  and  de- 
crcecC  that  the  decree  of  the  circuit  court 
of  the  25th  of  September,  1873,  be  reversed 
and  annulled,  and  that  the  decree  of  Sep- 
tember, 1872,  be  amended  and  modified  in 
conformity  with  this  opinion;  and  that  the 
appellee  pay  to  the  appellant  his  costs 
expended  in  the  prosecution  of  his  appeal 
here;  and  the  cause  is  remanded  to  the 
said  circuit  court  for  further  proceedings 
to  be  had  therein,  in  conformity  with  this 
opinion. 

Decree  reversed. 


838 


'^Edison  v.  HufF  &  aL 

November  Term,  1877,  Richmond. 

Absent,  Burks,  J.* 

At  the  February  term,  1857,  of  the  court,  a  judg- 
ment was  recovered  against  S  and  H  as  his  surety, 
on  a  forthcoming  bond,  and  it  was  docketed  on  the 
1st  of  April,  1857.  An  execution  was  issued  on 
this  judgment,  and  it  was  paid  by  H.  On  the  8th 
of  October,  1856,  S,  by  written  agreement  under 
seal,  sold  to  E  a  house  and  lot,  and  delivered  pos- 
session, and  on  the  18th  of  the  same  month  S  con- 
Tcyed  the  same  to  £.  This  deed  was  acknowledged 
on  the  same  day,  H  being  one  of  the  justices  who 
took  the  acknowledgment;  but  it  was  not  presented 
in  the  clerk's  office  for  record  until  March  9th,  1857. 
Upon  a  bill  by  H,  against  K  and  S,  to  be  substi- 
tuted to  the  lien  of  the  judgment  against  S — Hei«d: 

1.  Svirettea — Sii1»roBratl«n. — H  is  entitled  to 
be  substituted  to  the  lien  of  the  judgment. 

2.  Res'tatry  Laws — ^Dockettnar. — The  judg- 
ment having  been  docketed  within  twelve  months 
from  the  date  of  its  being  rendered,  and  the  deed 
not  having  been  recorded  within  sixty  days  from 
its  acknowledgment,  the  judgment  is  a  lien  upon 
the  house  and  lot  as  against  the  deed. 

3.  Sale  of  Land — Unrecorded  As^reement 
— Effect  as  to  Creditors.! — The  agreement 
not  having  been  recorded,  it  is  void  as  to  the 
creditor,  and  as  to  H  claiming  under  him,  though 
H  had  notice  of  the  deed  and  K  had  possession 
of   the   house   and   lot. 

4.  Same — Same — ^Same. — Notice  of  a  deed  or 
written   agreement  for  the   sale  of  land  does  not 

affect  a  creditor  of  the  grantor. 

839  *This  case  was  argued  at  Staunton, 
but  decided  at  Richmond.  It  was  a 
suit  in  equity  in  the  circuit  court  of  Augusta 
county,  brought  in  March,  1860,  by  John  M. 
HuflF  against  Henry  Eidson  and  Eliza  J., 
his  wife,  Samuel  Shelby  and  others,  to  sub- 


*The  case  was  argued  before  he  was  elected. 

tSale  •€  Land — ^Unrecordod  Aarreentent — 
Bffect  as  to  Creditors. — For  a  discussion  of  the 
effect  of  sale  oi  land  under  an  unrecorded  agreement 
as  to  creditors,  see  March,  Price  k  Co.  v.  Chambers, 
30  Gratt.  299,  and  note;  Long  v.  Manf.  Co.,  30  Gratt. 
665;  YouBg  v.  Dcvries,  31  Gratt.  304;  and  noU; 
Dobyns  v.  Waring,  82  Va.  170;  Snyder  v.  Martin,  17 
W.  Va.  290;  Price  ▼.  Wall.  97  Va.  336;  McNeil  v. 
Miller,  29  W.  Va.  433,  2  S.  E.   337. 


ject  a  house  and  lot  in  Churchville  in  said 
county  to  satisfy  the  lien  of  a  judgment. 
The  facts  are,  that  at  the  February  term, 
1857,  the  Central  Bank  of  Virginia  obtained 
in  the  county  court  of  Augusta  a  judgment 
upon  a  forthcoming  bond  against  Samuel 
Shelby,  the  plaintiff,  and  another,  for 
$1,049.26,  to  be  discharged  by  the  payment 
of  $524.63,  with  interest  from  the  29th  De- 
cember, 1856,  and  this  judgment  was  dock- 
eted on  the  1st  of  April,  1857.  Execution 
was  issued  on  this  judgment,  and  it  was 
paid  by  John  M.  Huff,  the  plaintiff,  who 
was  the  surety  of  Shelby. 

In  1856,  Samuel  Shelby  was  the  owner  of 
the  house  and  lot  in  Churchville,  and  on 
the  8th  of  October  of  that  year  he  entered 
into  a  written  agreement,  under  seal,  with 
Mrs.  Eidson,  who  was  then  Mrs.  Hanger, 
by  which  he  sold  the  house  and  lot  to  her 
for  $1,200,  and  delivered  to  her  possession 
in  part;  and  on  the  18th  of  the  same  month 
Shelby  and  wife  conveyed  the  same  to  her. 
Though  this  deed  was  acknowledged  by  the 
grantors  on  the  day  of  its  date,  one  of  the 
justices  taking  the  acknowledgment  being 
the  plaintiff,  it  was  not  presented  in  the 
clerk's  office  for  record  until  March  the 
9th,  1857. 

The  plaintiff  in  his  bill  claims  that  the 
judgment  had  priority  over  the  deed  to  Mrs. 
Hanger,  and  that  having  paid  it  he  is  en- 
titled to  be  substituted  to  the  rights  of  the 
judgment  creditor.  The  defendants  rely 
upon  the  written  agreement,  with  payment 
of  the  purchase  money  and  possession,  as 
giving  them  the  prior  and  "better  equity, 
upon  their  deed,  and  upon  the  notice  of  the 
sale  and  conveyance  to  Mrs.  Hanger, 
340  which  the  plaintiff  had  at  '^the  time, 
as  shown  by  his  having  acted  as  one 
of  the  justices  who  certified  the  acknowl- 
edgment of  the  parties  to  the  deed. 

The  cause  came  on  to  be  heard  on  the 
29th  of  June,  1874,  when  the  court  held  that 
the  judgment  was  a  lien  on  the  property;  and 
a  report  having  been  made  under  a  previous 
order  showing  the  amount  of  the  plaintiff's 
debt,  and  that  the  rents  of  the  house  and 
lot  would  not  pay  it  in  five  years,  it  was 
decreed  that  unless  Samuel  Shelby,  or  some 
one  for  him,  should,  within  sixty  days,  pay 
to  the  plaintiff  $717.57,  with  interest  on 
$384.31,  part  thereof,  from  the  1st  of  June, 
1874,  and  the  costs  of  this  suit,  commissioners 
named  should  proceed  to  sell  the  said  house 
and  lot  in  the  mode  and  on  the  terms  stated 
in  the  decree.  And  thereupon  Henry  Eidson 
(Mrs.  Eidson  being  then  dead)  applied  to 
this  court  for  an  appeal;  which  was  allowed. 

D.  Fultz,  for  the  appellant. 

G.  M.  Cochran,  for  the  appellee.  j 

Staples,  J.  Th^  principal  question  be- 
fore us  is,  whether  the  appellee's  judgment  is 
a  lien  upon  the  house  and  let  in  the  posses* 
ston  of  Mrs.  Hanger  or  her  alienees.  The 
position  of  the  appellant  is,  that  although 
•.he  deed  to  Mrs.  Hanger  may  be  invalid  as 
to  creditors  of  Shelby  fer  want  of  recorda- 
tion in  due  time,  the  executory  contract  of 
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8th  October,  1856,  although  never  recorded, 
vested  in  Mrs.  Hanger  an  equitable  title 
paramount  to  the  lien  of  the  judgment. 
This  pretension  is  based  upon  the  decision 
of  this  court  in  Withers  v.  Carter,  4  Gratt. 
407,  in  which  it  was  held  that  although 
the  statute  avoids  an  unrecorded  deed  as 
against  creditors  of  the  grantor,  it  does  not 
affect   a    pre-existing    equitable    estate 

341  acquired  by  purchase  from  ♦him. 
Since  that  decision  (was  made  an  im- 
portant change,  as  is  well  known,  has  been 
made  in  the  laws  relating  to  the  registra- 
tion of  deeds.  This  change  was  effected  at 
the  revisal  of  1849.  The  statute  then 
adopted,  and  which  is  still  in  force,  declares 
that  every  contract  in  writing  in  respect  to 
real  estate  shall  be  void  as  to  creditors  and 
subsequent  purchasers  for  valuable  consid- 
eration, without  notice,  until  and  except 
from  the  time  that  it  is  duly  admitted  to 
record  in  the  county  or  corporation  wherein 
the  real  estate  embraced  in  said  contract  or 
deed  may  be. 

By  a  subsequent  section  it  is  provided 
that  if  the  writing  is  admitted  to  record 
within  sixty  days  from  the  time  of  its  being 
acknowledged  before  and  certified  to  by  a 
justice,  notary  public  or  other  person  au- 
thorized to  certify  the  same  for  record,  it 
shall,  unless  it  be  a  mortgage  or  deed  of 
trust,  be  as  valid  as  if  it  had  been  recorded 
on  the  day  of  its  acknowledgment.  Code 
of  I860,  chapter  119,  sections  4,  5,  7. 

These  provisions  effectually  abrogated 
the  rule  laid  down  in  Withers  v.  Carter,  so 
far  at  least  as  executory  contracts  in  writ- 
ing for  the  sale  of  land  are  concerned,  and 
placed  them  upon  precisely  the  same  foot- 
mg  as  conveyances  of  the  legal  title.  See 
the  case  of  Hart  et  als.  v.  Haynes,  decided 
by  the  special  court  of  appeals,  and  re- 
ported in  the  number  of  the  Law  Journal 
for  February,  1877,  p.  109. 

It  has  been  argued,  however,  that  Mrs. 
Hanger's  possession  of  the  house  and  lot 
was  sufficient  notice  to  all  the  world  of  her 
title,  and  was  equivalent  in  law  to  the  rec- 
ordation of  the  deed  and  title  bond.  To 
sustain  this  position  the  learned  counsel  for 
the  appellant  has  cited  certain  cases  of  other 
states  in  which  it  has  been  held  that  pos- 
session is  notice  of  the  purchaser's  equity. 
Whatever  may  be  the  rule  elsewhere,  it  is 
perfectly  clear  that  in  Virginia  the  pos- 
session of  the  grantee  or  vendee  does 

342  *not  dispense  with  the  necessity  of 
recordation  so  far  as  creditors  are  con- 
cerned. Whether  such  possession  is  suffi- 
cient to  put  a  purchaser  upon  inquiry,  and 
thus  affect  him  with  notice,  is  a  question 
we  are  not  called  on  to  decide.  We  are  now 
dealing  with  the  rights  of  creditors  only. 
As  to  them  both  the  deed  and  title  bond  are 

*  void  unless  recorded,  whether  they  (the 
creditors)  have  or  have  not  notice.  This 
distinction  between  creditors  and  purchasers 
was  made  at  an  early  day  in  the  registration 
laws,  and  has  been  recogfnized  for  more  than 
forty  years,  through  all  the  amendments 
and  revisals  of  our  statutes,  and  by  the  de- 
cisions of  our  courts.    The  unrecorded  deed 


or  contract  is  only  void  as  to  purchasers  for 
a  valuable  consideration  without  notice,  and 
it  is  void  as  to  creditors  also,  even  though 
they  may  have  notice.  It  is  not  our  prov- 
ince to  consider  whether  this  distinction 
rests  upon  any  just  or  solid  ground.  It  is 
sufficient  for  us  that  it  exists  and  is  the  well 
settled  law.  It  does  not  matter,  therefore, 
that  Mrs.  Hanger  had  actual  possession  of 
the  premises;  and  it  is  equally  immaterial 
that  the  appellee  had  actual  notice  of  the 
deed  to  Mrs.  Hanger.  He  being  the  surety 
of  Shelby  and  having  paid  the  debt  to  the 
creditor,  must  stand  in  the  shoes  of  the 
latter  with  the  right  to  enforce  all  his  reme- 
dies; and  as  the  creditor  is  not  affected  by 
notice,  neither  is  the  appellee  as  surety. 

The  learned  counsel  relies  upon  the  case 
of  Hill  et  als.  v.  Rixey  &  als.,  26  Gratt.  72. 
Upon  a  careful  examination  of  that  case,  it 
is  not  perceived  that  it  is  at  all  in  conflict 
with  anything  here  said.  There  the  deed 
was  executed  on  the  21st  November,  1865. 
but  was  not  admitted  to  record  until  the 
6th  November,  1867. 

It  was  held  that  the  deed  had  priority  over 
the  judgment  of  Rixey  &  Starke,  because 
that  judgment,  although  rendered  in  No- 
vember, 1860,  was  not  docketed  until  11th 
December,  1868,  more  than  twelve 
843  months  after  the  ♦recordation  of  the 
deed.  But  it  was  also  held  that  the 
other  judgments  had  priority  over  the  deed, 
although  not  docketed  until  after  the  exe- 
cution of  the  deed,  but  before  it  was  re- 
corded: and  the  reason  was  they  (the 
judgments)  were  docketed  within  twelve 
months  from  the  time  they  were  rendered. 
The  doctrine  laid  down  in  Hill  v.  Rixey  is 
therefore  in  direct  conformity  with  the 
views  here  expressed,  and  lead  inevitably 
to  the  same  conclusion. 

In  the  present  case  the  only  question  is  as 
to  the  necessity  of  recording  a  title  bond 
and  deed  as  against  a  creditor  whose  judg- 
ment has  been  duly  docketed.  By  the  pre- 
visions of  the  8th  section,  chapter  l86,  Code 
of  1860,  the  judgment  lien  is  preserved  if  it 
is  docketed  within  a  year  from  its  date,  or 
ninety  days  before  the  conveyance  of  the 
estate  to  a  purchaser.  Here  the  judgment 
was  rendered  at  the  February  term,  1857, 
and  was  docketed  on  the  1st  of  April  there- 
after. On  the  other  hand  the  title  bond  was 
never  recorded.  The  deed  to  Mrs.  Hanger 
bears  date  18th  October,  1856.  It  was 
acknowledged  before  and  certified  to  by  two 
justices  of  the  peace  on  the  same  day.  but 
was  not  recorded  until  the  9th  March,  1857. 
nearly  five  months  after  such  acknowledg- 
ment; so  that  the  judgment  was  recovered 
before  the  deed  was  recorded.  If  the  deed 
had  been  recorded  within  sixty  days  from 
its  acknowledgment  it  would  be  held  valid 
as  a  recorded  deed  from  the  time  of  such 
acknowledgment.  But  not  being  so  re- 
cqrded,  it  is  only  valid  as  to  creditors  and 
purchasers,  without  notice,  from  the  day  of 
its  actual  admittance  to  record.  It  is  very 
true  that  the  deed  was  recorded  before  the 
judgment  was  docketed,  but^it  must  be  home 
in    mind    that    t^^^^^J^ij^i^^i  having  been 
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docketed  within  less  than  twelve  months 
from  the  time  of  its  rendition,  has  precisely 
the  same  effect  as  if  docketed  on  the  d^y  of 
its  date.  The  lien  must  therefore  be 
344  treated  as  effectual  at  '^and  from  the 
February  term,  1857,  which  was  a 
month  or  more  before  the  recordation  of 
the  deed.  It  is  difficult  to  see  how  these  con- 
clusions can  be  avoided.  If  any  injustice  is 
done  the  appellant,  it  is  in  a  great  measure 
due  to  the  negligence  of  the  parties  under 
whom  he  claims.  The  law  pointed  out  a 
plain  duty  to  Mrs.  Hanger — that  of  promptly 
recording  the  evidences  of  her  title.  Hav- 
ing failed  to  do  so,  the  loss  must  fall  upon 
her  or  her  alienee.  This  court  cannot  con- 
strue away  a  plain  statute  to  avoid  cases  of 
individual  hardship.  The  legislature  has 
thought  proper  to  place  all  written  con- 
tracts for  the  sale  of  land  upon  the  same 
footing  with  deeds  of  conveyance,  so  far  as 
they  come  within  the  influence  of  the  regis- 
tration acts,  and  we  have  no  alternative  but 
to  enforce  the  law  as  it  is  written. 

It  is  proper  to  add  that  since  this  case 
was  argued  in  Staunton,  the  case  of  Floyd 
v.  Harding,  28  Gratt.  401,  has  been  decided 
by  this  court.  It  was  there  held  that  a 
bona  fide  purchaser  of  real  estate  in  posses- 
sion under  a  parol  contract,  who  is  entitled 
to  a  specific  performance  as  against  his 
vendor,  is  also  entitled  to  hold  against  the 
judgment  creditor  of  the  vendor;  that  the 
statutes  of  registration  only  apply  to  deeds 
and  contracts  in  writing  for  the  sale  of 
land,  and  not  to  mere  parol  contracts, 
which  could  not  be  recorded.  Throughout 
the  argument  of  that  case,  which  was  very 
ably  conducted,  it  was  conceded  on  all  sjdes 
that  the  present  statute  had  placed  title 
bonds  and  other  contracts  in  writing  upon 
the  same  footing  as  deeds;  and  to  that  ex- 
tent certainly  had  abolished  the  rule  laid 
down  in  Withers  &  Carter. 

In  the  present  case  there  is  no  claim  or 
pretense  of  a  valid  equitable  title  prior  to 
and  independent  of  the  title  bond.  The  con- 
tract between  Shelby  and  Mrs.  Hanger  was, 
at  the  time  it  was  entered  into,  reduced  to 
writing.  The  writing  is  the  sole  evi- 
845  dence  of  the  contract.  If  it  ♦be  a 
nullity  there  is  no  semblance  of  an 
agreement  upon  which  Mrs.  Hanger  can 
rely;  no  valid  parol  contract  so  far  per- 
formed as  to  be  capable  of  specific  execution. 
The  principle  of  Withers  &  Carter  and  of 
Floyd  &  Harding  is,  that  the  purchaser  hav- 
ing a  good  equitable  title  prior  to  and  inde- 
pendent of  the  writing,  will  not  forfeit  it 
merely  because  he  may  afterwards  attempt 
to  consummate  his  right  by  a  deed  or  title 
bond.  In  other  words,  when  there  is  a  parol 
agreement  under  which  the  purchaser  is  in 
possession,  and  which  is  valid  without  a 
writing,  the  subsequent  execution  of  a  writ- 
ing cannot  invalidate  the  title  previously 
acquired  without  it.  This  principle  is  ad- 
verted to  and  relied  ujfon  in  Withers  & 
Carter  as  distinguishing  that  case  from  Mc- 
Clure  V,  Thistle's  ex'ors,  2  Gratt.  182.  Judge 
Baldwin,    in     commenting   upon    that    case 


(McClure  &  Thistle),  said  it  was  one  in« 
which  there  was  no  evidence  of  any  execu- 
tory contract  or  possession  prior  to  the 
deed,  nor  was  any  asserted  by  the  defend- 
ant's answer.  He  relied  simply  upon  his- 
deed,  his  possession  under  it,  and  his  pay- 
ment of  the  purchase  money.  "I  recollect 
distinctly,"  said  he,  "that  two  of  the  judges 
who  sat  in  that  cause — the  president  and 
myself — were  decidedly  of  opinion  that  if 
it  had  appeared  from  the  record  that  the 
defendant,  prior  to  the  execution  of  the 
deed,  had  acquired  by  his  purchase  a  good 
equitable  title,  he  ought  to  be  protected 
against  the  judgment."  And  so,  in  the  pres- 
ent case,  the  appellants  rely  simply  upon 
the  title  bond,  possession  under  it,  and  pay- 
ment of  the  purchase  money.  In  other 
words,  they  rely  wholly  upon  a  written 
contract,  and  as  that  contract  is  utterly  void 
by  the  express  terms  of  the  statute,  as 
against  judgment  creditors,  for  want  of 
recordation,  the  inevitable  result  is  that  the 

lien  of  the  judgment  attaches. 
846  ♦The  propriety  of  excluding  mere 
parol  contracts  partly  performed  from 
the  operation  of  the  registry  acts,  and  the 
reasons  probably  influencing  the  legislature 
in  confining  those  acts  to  deeds  and  other 
written  contracts,  are  discussed  at  length  iji 
Floyd  &  Harding,  and  need  not  be  again 
considered  here.  That  case  shows  the  anx- 
iety of  this  court  to  protect  the  rights  of 
the  real  owner  of  property,  and  its  indispo- 
sition to  extend  the  operation  of  the  record- 
ing acts  as  against  bona  fide  purchasers,  to 
a  single  case  not  plainly  within  their  pro- 
visions. But  it  has  never  gone  so  far  as  to 
disregard  the  express  provisions  of  a  statute 
upon  grounds  of  real  or  imaginary  hard- 
ship.^ For  the  reasons  stated,  we  are  of 
opinion  the  decree  of  the  circuit  court  must 
be  affirmed. 

Moncure,  P.,  and  Christian,  J.,  concurred 
in  the  opinion  of  Staples,  J. 

Anderson,  J.,  dissented. 

Decree  affirmed. 


347  ♦Long  &  al.  v.  WcUcr's  Ex'or  &  aU. 

November  Term,  1877,  Richmond. 

1.  Jwdtctal  Sales— Objecttonn  to  Title.*— An 

objection  to  the  title  of  land  by  a  purchaser  at  a 
judicial  sale,  must  be  made  before  the  sale  is  con- 
firmed by  the  court.  Ordinarily  an  objection  after 
confirmation   comes  too  late. 

a.  Titles- Ba«emeBt— Rnlea  That  GoTeni. 
— The  title  to  an  easement  on  the  land  to  which  it 
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*jQdlclal  Sales— Objections  to  Title.— The 

rule  laid  down  in  the  first  headnote  to  the  effect  that 
an  objection  to  the  title  of  land  by  a  purchaser  at  a 
judicial  sale  must  be  made  before  the  sale  is  con- 
firmed by  the  court,  is  affirmed  in  Hickson  v.  Rucker, 
77  Va.  139;  Redd  v.  Dyer,  83  Va.  331.  The  principal 
case  was  distinguished  in  Easley  v.  Barksdale,  73  Va. 
286.  And  in  Watson  v.  Hoy,  28  Gratt.  698,  it  was 
held  that  this  rule  does  not  apply  to  the  equity  of  a 
purchaser  arising  from  after-discovered  mistake, 
fraud,  or  other  like  matter.     See  also,  Redd  v.  Dyer! 

83   Va.  331.  C"  ninin]o 
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U  appurtenant  is  necessarily  connected  with  the  title 
to  the  land,  and  an  ohjection  referring  to  such  ease- 
ment must  be  governed  by  the  same  rules. 

3.  J«dtclal  Sales — Fraud. — An  objection  by 
such  a  purchaser,  after  the  sale  has  been  confirmed, 
that  owing  to  his  misinformation  as  to  the  bound- 
aries of  the  land,  he  does  not  get  certain  water 
privileges  which  he  would  have  had  if  he  had  been 
correctly  informed  as  to  the  said  boundaries,  can 
only  be  sustained  on  the  ground  of  fraud  or  mis- 
take; and  if  mistake  is  relied  on,  it  must  be  the 
mistake   of  both   parties. 

4.  Same — Same — Time  to  Object.* — An  objec- 
tion of  the  kind  should  be  made  to  the  court  as 
soon   as  it  is  discovered   by  the  purchaser. 

5.  Same — Failure  to  Pay  Purcliase  Money. t 
— ^Wherc  a  judicial  sale  of  land  is  made  upon  a 
credit,  and  the  title  retained  as  a  security,  upon  a 
rule  against  the  purchaser  to  show  cause  why  the 
land  should  not  be  resold  for  his  failure  to  pay  the 
purchase  money  before  making  a  decree  for  the 
sale,  the  court  should  ascertain  how  much  of  the 
purchase  money  is  due,  and  should  in  the  decree 
give  him  a  day  in  which  to  pay  it;  and  if  not  paid 
in  that  time,  the  commissioner  to  sell. 

O.  Same — Same — Discretion  of  Coart.t — 
Whether  the  whole  or  only  a  part  of  the  land  should 
be  sold,  or  whether  as  a  whole  or  in  parcels,  must 
be  referred  to  the  discretion  of  the  court,  and  his 
act  will   not  be   disturbed  unless  plainly  erroneous. 

This  case  was  heard  at  Staunton,  but 
decided  at  Richmond.  It  was  a  cred- 
848  itor's  bill  filed  in  April,  1871,  in  Hhe 
county  court  of  Rockingham,  by  Sam- 
uel R.  Allebaugh,  executor  of  John  Weller, 
deceased,  to  subject  the  property  of  Wil- 
liam W.  Carpenter  to  the  payment  of  his 
debts.  Of  this  property  there  was  a  tract 
of  six  hundred  acres  of  land,  with  a  mill 
upon  it.  After  an  account  of  debts  had 
been  taken,  at  the  June  term,  1872,  there 
was  a  decree  appointing  commissioners  to 
sell  the  land  at  public  sale,  upon  the  terms 
of  enough  in  hand  to  pay  the  expenses  of 
sale  and  the  costs  of  the  suit,  and  the  resi- 
due in  four  equal  annual  payments,  bond 
with  approved  security  to  be  given  by  the 
purchaser,  and  the  title  retained. 


*Saine  —  Caveat  Rmptor.  —  In  Hickson  v. 
Rucker,  77  Va.  139,  the  principal  case  is  cited  as  au- 
thority that  the  maxim  Caveat  Emptor  strictly  applies 
to  all  judicial  sales.  See  Smith  v.  Wortham,  82  Va. 
945;    2   Min.   Inst.    (4th    Ed.)    701. 

tConatrnctive  Notice. — The  principal  case  is 
cited  frequently  in  subsequent  decisions  for  the  prop- 
osition that  "means  of  knowledge,  with  the  duty  of 
using  them,  are  in  equity,  equivalent  to  knowledge 
itself."  Jameson  v.  Rixey,  94  Va.  348;  Carneal  v. 
Lynch,  91  Va.  120;  Effinger  v.  Hall.  81  Va.  106;  La- 
mar V.  Hale,  79  Va.  160;  Shelton  v.  Ficklin,  32  Gratt. 
727;  Armentrout  v.  Gibbons,  30  Gratt.  651;  Wood  v. 
Krebbs,  30  Gratt.  708,  and  note. 

tJadlelal  Sale* — Dlacretlon  of  Court. — As 
sustaining  the  rule  laid  down  in  the  6th  headnote  of 
the  principal  case,  in  regard  to  what  extent  the  deci- 
sion of  the  question  of  whether  to  sell  the  whole  or 
part  of  a  tract  subject  to  a  judicial  sale  is  within  the 
discretion  of  the  judge,  see  Johnson  v.  Wagner,  76 
Va.  587;  Glenn  v.  Blackford,  23  W.  Va.  185;  Fidelity 
Ins.  Co.  v.  Shen.  V.  R.  Co.,  32  W.  Va.  244,  9  S.  E.  190. 


The  commissioners  reported  a  sale  of 
two  parcels  of  the  land;  but  this  sale  was 
set  aside.  At  the  October  term,  it  appear- 
ing that  a  part  of  the  land  had  been  sold,  it 
was  ordered  that  a  survey  be  made  of  the 
different  parcels  of  the  said  lands,  as  well 
as  of  that  portion  yet  to  be  sold,  wheo 
sold,  and  a  report  of  the  surveys  made  to 
the  court  at  a  future  term,  showing  the 
number  of  acres,  roods,  &c.,  in  ^ach  parcel, 
and  to  whom  sold. 

The  commissioners  reported  six  parcels 
of  land  sold,  describing  the  sixth  parcel  as 
"the  mill  and  buildings,  with  about  ten 
acres  of  land,  more  or  less,  metes  and 
bounds  pointed  out  on  day  of  sale."  There 
having  been  an  advance  bid  made  for  this 
property,  the  coujt  set  aside  the  sale  and 
directed  the  commissioners  to  re-advertise 
the  mill  property  for  sale  again,  and  when 
it  was  put  up  it  was  to  be  started  at  the 
price  offered  in  the  additional  bid. 

The  commissioners  made  another  report, 
in  which  they  set  out  a  number  of  sales  of 
parcels  of  land  to  different  parties.  They 
say  the  mill  property  and  about  thirteen 
acres  of  land  was  sold  to  Mary  J.  Barley,  A. 
R.  Whissen  and  Peter  Long,  at  the  sum  of 
$2,932.63.  At  the  January  term,  1873,'  these 
sales  were  confirmed,  and  it  was  ordered 
that  Samuel  Shacklett,  the  general 
349  ^receiver,  do  withdraw  the  bonds  filed 
in  the  papers  in  this  case,  and  collect 
them  as  they  fall  due,  and  hold  the  proceeds 
subject  to  the  future  order  of  the  court 

The  cause  having  been  transferred  by 
operation  of  law  to  the  circuit  court,  at  the 
October  term,  1876,  a  rule  was  directed  to 
issue  against  Peter  Long,  Mary  J.  Barley, 
&c.,  to  show  cause  why  the  said  mill  prop- 
erty and  land  should  not  be  resold  for  the 
purchase  money.  To  this  rule  Long  and 
Mary  J.  Barley  appeared  and  filed  their 
answer.  They  say  that  the  property  is  only 
valuable  as  a  mill  property,  and  that  its 
value  in  that  particular  was  the  only  in- 
ducement to  purchase  it;  that  no  plat  of  the 
property  was  exhibited  on  the  day  of  sale, 
or  at  any  other  time  previous  thereto,  so 
far  as  they  knew;  that  they  purchased  under 
the  full  belief  and  understanding,  gathered 
from  the  representations  made  on  the  day 
of  sale,  and  from  the  fact  that  a  road  to  the 
mill  had  long  been  used,  that  said  road  was 
a  part  of  the  property;  that  the  line  of  the 
road  ran  on  the  south  side  of  Smith's  creek, 
and  that  the  full  and  complete  control  of  the 
water-power  of  Smith's  creek,  from  the  ex- 
treme upper  end  of  said  tract  to  a  point 
nearly  opposite  the  mill,  was  sold  with  the 
property;  in  all  which  they  fear  they  have 
been  mistaken.  And  they  set  out  the  im- 
portance of  the  road,  the  line  and  the  water- 
power  to  the  property.  They  say  they  have 
paid  of  their  purchase  money  the  hand  pay- 
ment of  about  $150,  and  the  first  deferred 
payment  of  $700,  and  that  they  have  erected 
improvements  to  the  amount  at  least  of 
$1,500.  And  they  insist  they  shall  not  be  re- 
quired to  pay  any  more  until  the  title  to  all 
the  privileges,  rights,  casements,  as  well 
as  to  the  land  itself,  may  be  perfected,  or 
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if  not  perfected,  that  they  have  an  abate- 
ment from  the  purchase  price,  for  the  dam- 
age to  the  said  property  sustained  by  them 
in  failing  to  receive  all  they  purchased. 

350  ♦The  case  came  on  to  be  heard  upon 
the    rule    on   the    24th    of    November, 

1876,  when  the  court  held  that  the  answer 
was  not  sufficient  cause  shown,  and  decreed 
that  a  commissioner  named  do  proceed,  after 
advertising  the  time,  terms  and  place  of  sale 
for  four  weeks,  to  resell  the  said  mill  prop- 
erty and  land  thereto  attached,  on  the 
premises,  on  the  terms  of  $1,500,  and  all 
costs  of  suit  and  sale,  including  the  costs  at 
law,  to  be  paid  in  hand  on  the  day  of  sale, 
and  the  balance  in  two  equal  payments  of 
nine  and  eighteen  months,  with  interest 
from  the  day  of  sale,  the  purchaser  givmg 
bond,  &c.,  and  a  lien  retained  on  the  land. 
From  this  decree  Peter  Long  and  Mary  J. 
Barley  obtained  an  appeal.  But  before  the 
appeal  was  perfected,  viz:  on  the  26th  of 
January,  1877,  the  court  modified  the  de- 
cree and  directed  that  unless  Peter  Long, 
&c.,  or  some  one  for  them,  do  pay  to  A.  B. 
Irick,  receiver,  all  the  purchase  money  now 
due  upon  their  purchase  of  the  property, 
and  all  costs  at  law  and  in  this  proceeding, 
within  thirty  days  from  this  date,  that  then 
the  said  commissioner  shall  proceed,  &c., 
as  set  forth  in  the  decree  of  November 
24th.  1876. 

O'Ferrall,  for  the  appellants. 

William  B.  Compton  and  B.  G.  Patter- 
son, for  the  appellees. 

Burks,  J.  The  appellants  were  purchasers 
at  a  judicial  sale  of  a  small  parcel  of  land 
with  valuable  mill  buildings  upon  it.  The 
decree,  under  which  they  purchased,  retained 
the  title  to  the  property  as  security  for  the 
payment  of  the  purchase  money.  The  sale 
was  reported  and  confirmed  without  objec- 
tion or  exception.  The  purchasers  paid  a 
portion  of  the  purchase  money,  and  being  a 
default  for  the  residue,  a  rule  was  made 

351  *against  them   to   show  cause  against 
a  resale  of  the  property  to  satisfy  the 

unpaid  balance  of  the  purchase  money. 
They  filed  their  answer  to  the  rule,  object- 
ing to  the  resale  on  several  grounds,  and  ask- 
ing for  an  abatement  of  the  purchase  money 
unpaid.  The  circuit  court  deemed  the  an- 
swer insufficient,  and  by  decree  ordered 
the  resale.  We  are  to  determine  whether 
there  is  any  error  in  this  decree,  from  which 
an  appeal  has  been  allowed  to  the  purchas- 
ers by  one  of  the  judges  of  this  court. 

In  Virginia,  the  maxim  caveat  emptor 
strictly  applies  to  all  judicial  sales.  The 
court  undertakes  to  sell  only  the  title,  such 
as  it  is,  of  the  parties  to  the  suit,  and  it  is 
the  duty  of  the  purchaser  to  ascertain  for 
himself  whether  the  title  of  these  parties 
may  not  be  impeached  or  superseded  by  some 
other  and  paramount  title;  and  if  he  have 
just  grounds  of  objection  for  want  or  defect 
of  title,  he  should  present  them  to  the  court 
before  the  confirmation  of  the  report  of 
sale.  Ordinarily,  objection  after  confirmation 
comes  too  late.     Young's  adm'r   &   Bowyer 


V.  McCIung  &  als.,  9  Gratt.  336,  358;  Threl- 
keld's  V.  Campbell,  2  Gratt.  198;  Daniel  & 
als.  V.  Leitch,  13  Gratt.  195,  212,  213;  Wat- 
son V.  Hoy  &  als.,  (not  yet  reported),  Vir- 
ginia Law  Journal,  August,  1877,  p.  473,  et 
seq.,  28  Gratt.  698. 

These  authorities  would  seem  to  be  a  suffi- 
cient answer  to  the  pretension  set  up  by  the 
appellants  in  their  answer  to  the  rule  for 
resale,  to  the  effect  that  at  the  time  they 
purchased  the  land  and  mill  property,  they 
believed  that  the  right  to  the  use  of  the 
entire  road  mentioned  in  the  answer  was 
annexed  or  appurtenant  as  an  easement  to 
the  property  purchased  by  them,  and  that 
since  the  purchase  they  have  discovered  that 
a  claim  has  been  asserted  by  a  third  party, 
which  is  probably  right,  and  will  de- 
852  prive  them  of  the  ♦use  of  the  road, 
and  thus  seriously  impair  the  value 
of  the  property  purchased  by  them. 

This  is  nothing  but  an  objection  for  defect 
of  title.  The  title  to  the  easement  is  neces- 
sarily connected  with  the  title  to  the  land  to 
which  it  is  apurtenant;  and  whatever  the 
purchasers  believed,  they  must  be  taken  to 
know  that  they  could  acquire  by  their  pur- 
chase only  the  title  that  the  court  sold, 
which  was  the  title,  whatever  it  might  be, 
of  the  parties  to  the  suit.  They  purchased 
at  their  own  risk,  and  cannot  be  heard  to 
object  for  want  or  defect  of  title,  at  least 
after  confirmation  of  the  sale. 

What  is  about  to  be  said  in  regard  to  rep- 
resentations alleged  to  have  been  made  on 
the  day  of  sale  as  to  the  water-power  and 
privileges,  will  apply  also  to  the  representa- 
tions said  to  have  been  made  in  regard  to 
the  road. 

The  purchasers,  in  their  answer  to  the 
rule,  further  object,  that,  under  their  con- 
tract, they  were  entitled  to  certain  valuable 
water  privileges,  which  they  failed  to  get. 
This  objection  is  based  upon  an  alleged  mis- 
understanding of  the  boundaries  of  the  land 
purchased,  and  goes  rather  to  the  identity 
of  the  subject  sold  than  to  the  title.  If 
they  are  entitled  to  any  relief  on  that  ac- 
count, it  must  be  on  the  ground  of  fraud 
or  mistake  discovered  after  confirmation  of 
the  sale.  In  such  case,  the  confirmation  of 
the  sale  would  not  be  an  insuperable  bar- 
rier to  relief  in  the  absence  of  laches,  ac- 
quiescence, waiver,  or  other  circumstance 
rendering  relief  inequitable. 

I  do  not  understand  the  answer  as  charge 
ing  or  imputing  fraud  to  any  one.  The  re- 
spondents do  not  pretend  that  the  represen- 
tations made  on  the  day  of  sale,  upon  which 
they  relied,  as  they  say,  to  their  prejudice, 
proceeded  from  the  commissioner  who  made 
the  sale,  or  from  any  party  in  interest,  or 
indeed  from  any  person  having  authority  to 
make  them.  They  could  not,  therefore,  have 
been  defrauded  by  them.  I  rather  take 
358  it,  that  the  ^defence,  in  the  main,  was 
intended  to  be  based  on  the  ground  of 
mistake.  Mutual  mistake  of  material  facts 
by  the  parties  acting,  or  the  mistake  of  such 
facts  by  one  of  the  parties  induced  by  the 
fraud  or  culpable  negligence  of  the  other,  is 
certainly    ground    for    equitable   relief.     1 
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Story's  Eq.  Juris.  §  151.  The  decision  in 
Watson  V.  Hoy  &  others,  supra,  was  founded 
on  the  doctrine  of  mutual  mistake.  But  the 
mistake  of  one  of  the  parties  occasioned 
by  his  own  culpable  negligence  does  not 
entitle  him  to  relief  as  against  the  other, 
who  is  free  from  negligence.  1  Story's 
Eq.  Juris.  §  146. 

If  there  were  any  mistake  in  this  case,  it 
was  not  mutual.  It  was  a  mistake,  if  mistake 
at  all,  of  the  purchasers  attributable  solely 
to  their  own  negligence.  If  they  chose  to 
rely  upon  the  representations  of  strangers 
to  the  cause,  and  were  thereby  misled  to  their 
prejudice,  they  "must  lie  down  under  their 
folly."  It  was  a  judicial  sale,  and  the  rec- 
ords of  the  court  and  the  papers  in  the 
cause  were  the  only  reliable  sources  of  in- 
formation as  to  the  property  to  be  sold,  the 
title,  boundaries,  &c.  To  these  the  purchasers 
should  have  looked.  If  they  had  so  looked, 
they  could  not  and  would  not  have  been  mis- 
led. The  land  which  was  offered  for  sale  had 
been  once  before  offered  under  a  decree  in  the 
same  suit.  It  had  been  surveyed  and  a  plat 
of  the  survey  was  on  file  with  the  papers  in 
the  cause.  It  is  admitted  by  the  respond- 
ents in  their  answer,  that  there  was  such  a 
survey,  and  that  it  showed  the  boundaries. 
They  admit  that  it  was  filed,  but  they  say 
they  do  not  know  when  it  was  made  or 
filed;  that  they  did  not  know  of  its  existence 
until  recently.  If  the  survey  was  filed  be- 
fore the  sale,  as  it  no  doubt  was,  ignorance 
of  the  fact  is  no  excuse.  It  was  their  duty 
to  make  inquiry,  and  inquiry  duly  pursued 
would  have  led  to  knowledge.  It  will  not  do 
for  them  to  shut  their  eyes  and  then 
854  say  they  did  not  see.  Wherever  ♦in- 
quiry is  a  duty,  the  party  bound  to 
make  it  is  affected  with  knowledge  of  all 
which  he  would  have  discovered  had  he  per- 
formed the  duty.  Means  of  knowledge  with 
the  duty  of  using  them  are,  in  etiuity, 
equivalent  to  knowledge  itself.  Strong,  J., 
in  Cordon  v.  Hood,  17  Wall.  U.  S,  R.,  1,  8. 
See  also  Burwell's  adm'r  v.  Fauber  &  als., 
21  Gratt.  446,  463,  464.  It  is  moreover  to  be 
observed  in  this  case,  that  the  answer  to  the 
rule  is  wholly  affirmative  in  its  character, 
and  is  not  therefore  evidence  of  the  facts 
it  avers.  No  evidence  in  support  of  it  was 
produced,  none  offered  to  be  produced; 
and  non  constat,  that  any  ever  would  or  could 
be  produced.  No  affidavit  was  filed  stating 
that  requisite  proof  would  be  furnished,  if 
opportunity  were  afforded  to  procure  it, 
and  it  does  not  appear  that  any  application 
was  made  to  the  court  to  give  such  oppor- 
tunity. It  is  further  to  be  observed  that  the 
purchasers  not  only  paid  the  cash  instalment 
of  the  purchase  money  without  objection, 
but  also  the  first  deferred  instalment,  which 
became  due  twelve  months  from  the  day  of 
sale.  It  is  not  stated  when  this  deferred 
instalment  was  paid,  but  it  is  not  to  be  sup- 
posed that  it  was  paid  before  maturity.  And 
yet  it  is  stated  in  the  answer  that  the  re- 
spondents did  not  discover  the  facts  on 
which  they  rely  for  defence  until  after  the 
payment  last  referred  to  was  made.  It  is 
singular  that  the  alleged  discovery  was  not 


sooner  made,  and  also  worthy  of  notice 
that  after  the  discovery  no  attempt  was 
made  by  them  to  obtain  relief  until  they 
were  called  upon  to  answer  the  rule  for 
resale  after  nearly  two  years'  default.  They 
might  and  should  have  filed  their  petition 
in  the  cause,  as  soon  as  they  made  the 
discovery,  setting  out  the  matters  stated  in 
their  answer.  The  inference  to  be  drawn 
from    their   delay   is   not   favorable  to  the 

equity  of  their  claim. 
855        ♦For    the    reasons    stated    I   am  of 

opinion  that  the  circuit  court  did  not 
err  in  holding  that  the  answer  of  the  ap- 
pellants to  the  rule  did  not  show  sufficient 
cause  against  the  resale.  But  I  think  the 
decree  was  erroneous  in  ordering  a  sale 
without  giving  the  purchasers  a  day  to  re- 
deem. 

It  is  the  invariable  rule  to  give  such  day 
in  suits  by  mortgagee  against  the  mort- 
gagor to  foreclose  a  mortgage,  (Clark  v. 
Reyburn,  8  Wall.  U.  S.  R.  322,  323,  324), 
and  also  in  suits  by  vendor  against  vendee 
to  enforce  his  lien  for  purchase  money, 
■whether  such  lien  be  express  or  implied. 
Kyles  V.  Tait's  adm'r,  6  Gratt.  44;  Yancey 
V.  Mauck  &  als.,  15  Gratt.  300;  Adams' 
Equity,  side  p.  128.  See  also  the  valuable 
appendix  prepared  by  William  Green,  Esq., 
to  Wythe's  Reports  (Minor's  Ed.)  404,  ct 
seq.,  and  especially  p.  420,  note  80. 

In  a  suit  by  vendor  against  vendee, 
whether  the  lien  is  treated  by  analogy  as  a 
security  in  the  nature  of  a  mortgage,  and 
the  suit  assimilated  to  a  bill  for  foreclosure 
by  judicial  sale,  or  the  suit  be  considered, 
as  Judge  Allen  seemed  to  think  it  should 
be  in  a  case,  at  least,  where  the  title  is  re- 
tained, (Yancey  v.  Mauck  &  als.,  supra.) 
as  a  suit  for  the  specific  execution  of  a 
contract  to  which  the  lien  is  incident,  the 
rule  is  the  same. 

Does  the  rule  apply  to  proceedings  in  a 
pending  suit  for  resale  of  property  there- 
tofore sold  under  decree  in  the  same  suit 
with  retention  of  lien,  or  of  the  title  with 
the  lien  incident,  as  security  for  the  pay- 
ment of  the  purchase  money?  I  confess  I 
can  see  no  reason  why  it  should  not  so  ap- 
ply in  full  force. 

In  judicial  sales  the  court  in  some  sense 
is  regarded  as  the  vendor,  making  sale  by  a 
commissioner  as  its  agent,  and  the  contract 
is  treated  as  a  contract  substantially  be- 
tween the  purchaser  on  one  side  and  the 
court  as  vendor  on  the  other.  Where  the 
title  is  retained,  the  proceeding  for  resale, 

whether  by  bill  or  in  the  more 
356     *summary  way,  by  rule,  is  a  proceeding 

substantially  by  the  court,  as  vendor, 
to  enforce  the  collection  of  the  purchase 
money  by  enforcing  the  lien  incident  to  the 
title  retained  as  a  security,  and  must  be 
governed  by  the  same  rules  and  principles 
which  control  proceedings  of  a  like  nature 
in  a  like  case  by  any  other  vendor.  See 
authorities  cited  by  Judge  Daniel  in  Clark- 
son  V.  Read  &  als.,  15  Gratt.  288,  295,  and 
among  the  rest,  the  case  of  Harding  v. 
Harding,  18  Eng.  Ch.  R.  514,  in  which  Lord 
Cottenham  said,  "that  tlwe  was  no  reason 
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why  a  person  purchasing  under  a  decree  of 
the  court  should  not  be  held  to  his  contract 
as  much  as  a  person  purchasing  in  the  or- 
dinary way;  that  the  court  might  enforce 
the  vendor's  lien  against  the  estate,  and 
that  an  order  to  hold  the  purchaser  to  his 
contract  and  to  resell  the  estate  in  the 
meantime,  was  in  strict  analogy  to  the 
course  the  court  takes  against  the  pur- 
chaser in  the  ordinary  way." 

This  error  in  the  decree,  in  not  giving 
the  appellants  a  day  to  redeem,  was  cor- 
rected, it  seems,  by  the  circuit  court,  after 
the  appeal  from  the  decree  was  allowed 
and  before  the  same  took  effect,  by  the 
giving  of  the  bond  required.  As  this  cor- 
rection was  not  to  the* prejudice  of  the  ap- 
pellants, but  otherwise,  they  have  no  cause 
to  complain  of  it. 

As  the  decree  appealed  from  did  not  give 
a  day  to  redeem,  of  course  no  amount  was 
fixed  to  be  paid  by  way  of  redemption,  and 
this  is  assigned  as  additional  ground  of 
error;  and  it  is  contended  that,  although 
the  amendatory  decree  gives  a  day  for  re- 
demption, yet  it  does  not  ascertain  with 
sufficient  certainty  the  amount  to  be  paid. 
This  amount  is  described  in  the  amendatory 
decree  as  "all  the  purchase  money  now  due 
upon  their  (the  appellants')  purchase  of  said 
property,  and  all  costs  at  law  and  in  this 

proceeding." 
857  *The  receiver  had  made  no  report 
showing  how  much  of  the  purchase 
money  had  been  paid,  and  what  balance 
remained  unpaid.  It  would  have  been  more 
regular  to  have  required  such  report  before 
the  rule  was  made,  or  at  least  before  the 
resale  was  ordered;  but  the  appellants,  in 
their  answer  to  the  rule,  state  that  they 
had  paid  "the  hand  payment  of  about  $150, 
and  the  first  deferred  payment  of  about 
$700,  making  in  all  about  $850."  It  appears 
by  the  record  that  the  land  was  sold  for 
cash  sufficient  to  pay  the  costs  of  suit  and 
expenses  of  sale,  and  for  the  residue  of  the 
purchase  money  on  a  credit  of  one,  two, 
three  and  four  years,  equal  instalments,  se- 
cured by  the  bonds  of  the  purchasers,  with 
title  retained  as  further  security.  The  gross 
amount  of  the  purchase  money  was  $2,§32. 63. 
The  answer  to  the  rule  shows  about  the 
amounts  paid.  It  is  not  material  what  were 
the  precise  amounts,  as  they  were  in  full 
discharge  of  the  cash  payment  and  of  the 
first  deferred  instalment,  thus  leaving 
wholly  unpaid  the  three  bonds  last  falling 
due  with  the  interest  accrued  thereon. 
These  bonds,  of  course,  would  show  accu- 
rately the  amount  of  the  unpaid  balance  of 
purchase  money  due  at  the  date  of  the  de- 
cree and  of  the  resale.  They  were,  under 
an  order  of  the  court,  in  the  hands  of  the 
receiver,  to  whom  the  appellants  were  di- 
rected to  make  payment.  TJie  decree, 
therefore,  in  describing  the  am<)unt  of  pur- 
chase money  to  be  paid,  as /"all  the  pur- 
chase money  now  due  upon  their  (the  ap- 
pellants') purchase  of  said  property,"  fixes 
the  amount  with  requisite  certainty.  And  so 
of   the  "costs  at  law  and  in  this  proceed- 


ing." They  were  evidenced  by  the  record, 
and  when  taxed  by  the  clerk,  as  the  law  re- 
quires, the  amount  would  be  certain.  And 
id  certum  est  quod  certum  reddi  potest. 

It  is  further  assigned  as  error^^  that  the 
decree  complained  of  orders  a  sale  of 
858  the  whole  of  the  property,  ♦instead  of 
ordering,  as  it  is  contended  he  should 
have  done,  a  sale  of  so  much  only  as  might 
be  necessary  to  discharge  the  unpaid  bal- 
ance  of  purchase  money. 

In  ordering  a  sale  of  property  to  satisfy 
a  charge  upon  it,  if  partition  be  practicable 
and  would  not  be  injurious,  and  a  sale  of 
a  part  will  produce  means  sufficient  to  sat- 
isfy the  charge  upon  the  whole,  certainly 
such  part  only  should  be  sold.  But  whether 
it  be  necessary  to  sell  the  whole  subject, 
or  a  part  only,  and  if  a  part,  whether  the 
cutting  off  that  part  will  not  materially 
impair  the  value  of  what  remains,  and  of 
the  whole,  then  whether  it  would  be  more 
advantageous  to  sell  it  altogether  or  in 
parcels,  and  if  in  parcels,  what  number 
there  should  be,  how  they  should  bt  laid 
off  and  in  what  order  sold,  are  questions 
(and  there  are  numerous  others  of  a  like 
character)  which  must  of  necessity  be  left 
for  determination  to  the  sound  discretion 
of  the  chancellor  who  orders  the  sale.  This 
court  will  supervise  the  exercise  of  this  dis- 
cretion by  the  chancellor,  but  will,  in  no 
case,  reverse  his  actions  in  the  matter,  un- 
less plainly  erroneous. 

There  is  nothing  in  the  record  which 
shows  that  the  circuit  court  committed  any 
error  in  ordering  a  sale  of  the  entire  prop- 
erty. Indeed,  the  contrary  rather  appears. 
The  property  consists  of  a  parcel  of  land 
containing  thirteen  acres,  with  the  build- 
ings upon  it.  It  was  sold  entire  to  the  ap- 
pellants. Three-fourths  of  the  purchase 
money,  with  accrued  interest,  remain  un- 
paid. Prima  facie,  it  will  take  the  whole 
property  to  discharge  this  unpaid  balance. 
It  is  very  improbable  that  the  proceeds  of 
the  sale  of  the  land  detached  from  the  mill 
seat  and  buildings  on  it  would  pay  this 
balance.  Nor  has  it  been  made  to  appear 
that  it  would  be  advantageous  or  judicious 
to  sell  in  parcels.  On  the  contrary,  the 
appellants,  in  their  answer  to  the  rule,  as- 
sert that  the  chief  value  of  the  property  is 
in  the  mill  seat  and  buildings,  and 
359  that  ♦the  land  attached  and  sold  with 
it,  together  with  certain  privileges,  is 
"necessary  for  the  operation  of  the  mill." 

At  all  events,  as  the  cause  must  be  re- 
manded, if  in  the  further  proceedings  to  be 
had  in  the  circuit  court,  it  be  made  to  ap- 
pear that  it  is  necessary  to  sell  only  a  part 
of  the  property,  or  that  it  would  be  more 
advantageous  to  sell  the  property  in  parcels 
than  in  one  body,  the  circuit  court  can 
frame  its  decrees  and  orders  accordingly. 

Upon  the  whole  matter,  I  am  of  opinion 
to  affirm  the  decree  of  the  circuit  court  as 
amended,  and  to  remand  the  cause  for  fur- 
ther proceedings  in  order  to  final  decree. 

The  other  judges  concurred  in  the  opinion 
of  Burks,  J.  r^  T 
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The  decree  was  as  follows: 

This  cause,  which  is  pending  in  this 
court  at  its  place  of  session  at  Staunton,  hav- 
ing been  fully  argued,  but  not  determined,  at 
said  place  of  session,  this  day  came  here  the 
parties  by  their  counsel,  and  the  court  hav- 
ing maturely  considered  the  transcript  of 
the  record  of  the  decree  aforesaid  and  the 
arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  circuit  court  com- 
mitted an  error  in  not  ascertaining  and  fix- 
ing by  said  decree  the  amount  of  the  pur- 
chase money  owing  by  the  appellants  and 
remaining  unpaid  for  the  land  therein  or- 
dered to  be  resold,  and  a  further  error  in 
the  said  decree  in  not  giving  to  the  appel- 
lants a  reasonable  time  for  the  payment  of 
said  purchase  money  before  the  sale  or- 
dered by  said  decree  should  be  made,  and 
that  the  said  errors  are  the  only  errors  in 
said  decree;  but  as  it  appears  from  a  certi- 
fied copy  of  an  order  of  the  said  circuit 
court,  filed  in  this  cause,  that  after  the  aj)- 
peal  aforesaid  was  allowed,  but  before  it 
took  effect,  the  said  decree  was 
860  amended  by  *the  said  circuit  court  and 
the  said  errors  were  thereby  correct- 
ed, the  court  is  further  of  opinion  that  the 
said  decree,  as  thus  amended,  should  be  af- 
firmed. It  is  therefore  decreed  and  ordered 
that  the  said  decree,  as  amended  as  afore- 
said, be  affirmed,  and  that  the  appellants 
pay  to  the  appellees  their  costs  by  them 
expended  in  their  defence  of  the  appeal 
aforesaid  here;  and  this  cause  is  remanded 
to  the  said  circuit  court  for  further  pro- 
ceedings to  be  had  therein,  in  order  to  a 
final  decree,  in  conformity  to  the  opinion 
and  principles  herein  expressed  and  de- 
clared; which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Rockingham  county. 

Decree  affirmed. 


361  ^McLean  v.  Piedmont  &  Arlington 
Life  Ins.  Co.* 

November  Term,  1877,  Richmond. 
Absent,  Moncusb,  P. 

I.  The  P.  &  A.  Life  Ins.  Co.  of  Richmond,  Va.,  have 
an  agency  at  Newbcrn,  North  Carolina,  and  the 
agent  there  issues  a  policy  on  the  life  of  H,  of  that 
state,  which  is  assigned  to  D  of  New  York.  D  pays 
the  premiums  to  the  agent  at  Newbern  for  years. 
He  sends  the  money  to  pay  the  premium  for  July, 
1874,  to  the  agent,  who  receives  it,  but  does  not  send 
him  a  receipt,  nor  pay  it  over  to  the  company, 
and  the  company  enters  the  policy  as  forfeited.  D 
having  written  several  times  to  the  agent  and  get- 
ting no  response,  does  not  send  the  money  for  the 
premium  for  October,  1874,  or  January,  1875.  D 
sent  an  agent  to  Richmond,  and  after  some  expla- 
nations and  an  agreement,  about  which  the  evi- 
dence is  conflicting,  the  secretary  at  Richmond  gave 
to  D*s  agent  receipts  for  the  back  premiums;  said 
receipts   containing   conditions   as  to   the   health    of 


•  For  mOAOvrapklc  note  on  Life  and  Ae- 
cldeat  lasvrancey  see  end  of  case. 


H.     Upon   an   action   on   the  policy   by  D 
the  company — Held: 

1.  Quaere:  Was  the  policy  forfeited  by  thefailnre 
of  D  to  pay  the  premium  due  October  1st,  1874? 

2.  Life  Insnrance — Conditions  In  Policy 
— Parol  B^idence. — Parol  evidence  is  admis- 
sible to  prove  that  the  conditions  inserted  in  the 
receipts  was  in  violation  of  the  agreement  between 
the  agent  of  D  and  the  secretary  of  the  company, 
and  that  by  that  agreement  the  forfeiture  of  the 
policy,  if  .it  had  been  forfeited,  was  uncondition- 
ally waived. 

This  was  an  action  of  covenant  in  the 
circuit  court  of  the  city  of  Richmond, 
brought  by  Christopher  W.  McLean  for 
the  benefit  of  Eliza  W.  Bissell  and  J.  F. 
Darrow,  against  the  Piedmont  and  Ar- 
lington     Life      Insurance      Company 

362  *of   Virginia,   to   recover   the  sum  of 
five   thousand   dollars   on   a  policy  of 

insurance  issued  by  said  company  upon  the 
life  of  Wiley  F.  Higgins,  of  the  state  of 
North  Carolina.  The  policy  was  issued  on 
the  22d  of  July,  1869,  through  the  agency 
of  D.  T.  Carraway,  the  agent  of  the  com- 
pany at  Newbern,  North  Carolina,  in  fa- 
vor of  Christopher  W.  McLean,  who,  in 
March,  1870,  assigned  it  to  his  motiier, 
Mrs.  E.  W.  Bissell;  and  she,  in  May,  1172, 
assigned  it  to  Jay  F.  Darrow  of  the  city  of 
New  York. 

The  questions  in  the  cause  were  whether 
the  policy  was  forfeited  in  July  or  October, 
1874,  by  the  non-payment  of  the  premiums 
upon  it;  and  if  forfeited,  whether  the  for- 
feiture had  been  waived  by  the  company. 
On  this  last  point  the  evidence  was  con- 
flicting. This  court  does  not  undertake  to 
decide  which  is  to  be  credited,  but  the  judge 
states  it  sufficiently  to  show  the  bearing  of 
the  instructions  given  by  the  court  below. 

Upon  the  trial  after  the  evidence  had 
been  introduced,  the  defendant  asked  (or 
eleven  instructions,  and  the  plaintiff  asked 
for  three.  But  the  court  refused  to  give 
any  of  them  as  asked;  and  of  its  own  mo- 
tion gave  the  following: 

The  jury  are  instructed  that  when  the  let- 
ter of  the  plaintiff  of  January  30th,  1875. 
enclosing  a  remittance  of  $75,  was  receired 
by  the  defendant,  the  right  of  the  plaintiff 
under  the  policy  sued  upon  had  been  for- 
feited by  reason  of  default  in  payment  of 
the  premiums  due  October  22d,  1874,  and 
January  22d,  1875,  and  that  the  defendants 
were  under  no  obligations  to  reinstate  the 
policy,  except  upon  conditions  satisfactory 
to  themselves,  and  that  the  retention  of  the 
said  remittance  subject,  as  he  was  advised, 
to  the  order  of  the  plaintiff  and  the  offer  of 
re-insurance  of  the  policy,  subject  to  his 
acceptance   of  conditions  tendered  by 

363  the  defendants  in  their  reply  of  ♦Feb- 
ruary   1st,    1875,    did    not    revive  the 

rights  of  the  plaintiff  under  the  policy. 

And  that  when  in  July,  1875,  the  plaintiff, 
through  his  attorney,  negotiated  with  the 
defendants  through  their  assistant  secre- 
tary, the  defendants  had  the  right  to  pre- 
scribe conditions  upon  which  the  policy 
should  be  reinstated.        ^^  , 
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And  that  the  printed  receipts  for  the  pay- 
ment of  premiums  over  due,  delivered  by 
the  assistant  secretary  to  the  plaintiffs  at- 
torney in  July,  1875,  and  exhibited  by  the 
plaintiff  to  the  jury,  arc  evidence  which 
cannot  be  contradicted  or  varied  by  parol 
testimony  of  the  contract  upon  which  the 
defendants  agreed  to  reinstate  the  policy. 

And  that  under  the  said  contract  the  de- 
fendants are  not  liable  to  the  plaintiff  if, 
when  the  remittance  of  $75  enclosed  in 
plaintiff's  letter  of  January  30th,  1875,  was 
received  by  the  defendant,  Wiley  F.  Hig- 
gins  was  then  sick,  and  his  subsequent 
death  resulted  from  such  sickness. 

To  which  action  of  the  court  refusing  to 
give  the  said  instruction  asked  for  by  it, 
the  defendant  excepted;  and  the  plaintiff 
excepted  to  the  action  of  the  court  refusing 
to  give  the  instructions  asked  for  by  him; 
and  both  the  plaintiff  and  defendant  ex- 
cepted to  the  action  of  the  court  in  giving 
the  instructions  to  the  jury  which  it  gave; 
and  the  plaintiff  tenders  this,  his  first  bill 
of  exceptions,  which  is  signed,  sealed  and 
enrolled. 

There  was  a  verdict  and  judgment  for 
the  defendants,  and  a  motion  by  the  plain- 
tiff for  a  new  trial,  which  was  overruled; 
and  an  exception  by  the  plaintiff;  but  it  is 
unnecessary  to  state  it.  The  plaintiff  ap- 
plied to  this  court  for  a  writ  of  error; 
which  was  awarded. 

William  L.  Royall,  for  the  appellant. 
864        *A.  M.  Keilley,  for  the  appellee. 

Anderson,  J.  In  July,  1869,  Christo- 
pher W.  McLean,  who  is  plaintiff  in  error, 
and  was  plaintiff  in  the  court  below,  and 
sued  for  the  benefit  of  Eliza  W.  Bissell  and 
J.  F.  Darrow,  obtained  from  the  defendant 
a  policy  in  the  amount  of  five  thousand 
dollars,  assuring  the  life  of  Wiley  F.  Hig- 
gins,  of  North  Carolina,  for  considerations 
and  upon  conditions  therein  expressed,  for 
the  term  of  the  said  Higgins'  life.  This 
contract  of  assurance  was  made  at  the  de- 
fendant's agency,  at  Newbern,  in  North 
Carolina,  and  was  made  with  its  agent 
there,  T.  D.  Carraway. 

On  the  22d  of  March,  1870,  McLean  as- 
signed the  policy  to  his  mother,  Mrs.  Eliza 
W.  Bissell,  all  the  premiums  being  then 
paid  up;  and  on  the  27th  of  May,  1872,  Mrs. 
Bissell  assigned  it  to  J.  F.  Darrow,  a  resi- 
dent of  the  city  of  New  York,  all  the  pre- 
miums then  being  paid  up.  Both  assign- 
ments were  made  with  the  knowledge  and 
assent  of  the  defendant.  All  the  premiums 
were  paid  to  the  said  T.  D.  Carraway,  and 
the  receipts,  in  which  a  clause  was  inserted 
"not  binding  until  countersigned  by  D.  T. 
Carraway,"  were  signed  by  D.  J.  Hart- 
sook,  secretary,  and  countersigned  by  D. 
T.  Carraway,  agent;  which  establishes  the 
agency  of  Carraway.  After  the  assignment 
to  J.  F.  Darrow  he  continued  the  payment 
of  the  quarterly  premiums  to  Carraway  at 
Newbern,  North  Carolina.  Carraway  would 
send  him  a  statement  of  the  premium 
shortly  before  it  was  due,  and  he  would 
immediately  enclose  him  a  bank  check  to 
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pay  it,  and  then  Carraway  would  send  him 
the  company's  printed  receipt  for  it,  signed 
by  the  secretary,  and  countersigned  by 
himself  as  agent.  The  last  remittance  Dar- 
row made  him  was  a  bank  check  to  pay 
the  premium  for  July  22d,  1874.  For 
365  this  remittance  Carraway  never  *sent 
him  a  receipt;  and  although  he  re- 
peatedly wrote  to  him,  he  never  heard  from 
him  again.  In  the  uncertainty  and  distrust 
which  this  occasioned,  he  omitted  to  remit 
to  him  the  premiums  of  October,  1874,  and 
of  January,  1875;  but  on  the  30th  of  the 
last  named  month,  wrote  direct  to  D.  J. 
Hartsook,  secretary,  at  Richmond,  and  en- 
closed him  a  bank  check  for  $75  to  pay 
premiums,  and  requested  him  to  enclose 
him  the  company's  receipts. 

His  letter  was  answered  by  J.  J.  Hopkins, 
assistant  secretary,  who  informed  him  that 
his  policy  had  lapsed  and  was  cancelled 
because  the  premiums  due  July,  1874,  had. 
not  been  paid,  "and  (he  says)  must  be  re- 
instated before  we  can  receive  the  premium. 
We  enclose  one  of  our  forms  of  reinstate- 
ment, which  you  can  send  him  (Higgins) 
and  get  him  to  have  filled  up  and  return  to 
this  office.  If  approved  we  will  send  you 
the  receipts,  otherwise  return  you  the 
money.  In  the  meantime  we  will  place 
the  check  to  your  credit  and  subject  to 
your  order.  If  the  policy  is  reinstated  you 
can  pay  m  future  at  the  New  York  agency." 
The  forms  of  reinstatement  that  he  speaks 
of  consist  of  a  formal  written  application, 
m  which  the  assured  solemnly  certifies  not 
only  as  to  his  own  health,  that  no  circum- 
stance has  arisen  since  the  issuance  of  the 
policy,  and  none  now  exists  as  to  his  health 
or  habits,  to  make  his  risk  less  acceptable 
than  when  first  assured,  but  also  as  to  the 
health  of  his  family,  and  that  no  hereditary 
taint  or  disease  has  exhibited  itself  in  any 
member  of  it,  besides  various  concessions 
as  to  liabilities  and  rights  are  required; 
which  is  to  be  accompanied  with  a  medical 
certificate  of  the  most  searching  and  strin- 
gent character. 

Mr.  Darrow  made  no  reply  to  this  com- 
munication, and  did  not  avail  himself  of 
the  forms  of  reinstatei-ent,  if  they  were 
sent  him,  but  waited  in  silence  until  the 
new  quarterly  premium  would  be  soon 
366  due,  and  then,  July  *ist,  1875,  enclosed 
to  him  a  bank  check  for  fifty  dollars 
to  pay  premiums.  The  check  was  returned 
by  Hopkins  with  a  reiteration  that  the  pol- 
icy was  cancelled,  and  that  it  may  be  rein- 
stated by  payment  of  bank  premiums  and 
medical  examination. 

Mr  Darrow  then  sent  his  attorney,  Mr. 
VanCott,  of  New  York,  to  Richmond,  to 
nave  an  explanation,  and  if  he  could,  an  ad- 
justment of  the  difficulty.  Mr.  VanCott 
testifies,  that  on  being  introduced  to  Mr 
Hopkins  he  stated  the  nature  of  his  busi- 
ness; that  he  had  been  sent  there  to  adjust 
some  differences  which  seemed  to  exist  be- 
tween Mr  Darrow  and  the  Piedmont  and  Ar- 
lington Company.  "The  company  claimed 
that  Higgms'  policy  had  lapsed  in  July 
1874,  and  Darrow  claimed  that  it  had  not! 
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He  says  I  produced  a  check  with  the  en- 
dorsements thereon  (which  he  gives  and 
which  are  inserted  in  his  deposition,)  show- 
ing that  the  July,  1874,  premium  had  been 
paid,  but  that  Mr.  Darrow  had  no  receipt 
for  the  payment  except  the  endorsement  of 
Carraway  on  the  check.  This  (he  says)  was 
very  satisfactory  to  Mr.  Hopkins,  and  he 
said  it  was  all  right.  After  a  few  minutes  he 
said  the  policy  had  lapsed  in  October,  1874. 
I  told  him  that  Mr.  Darrow  had  made  every 
effort  he  could  to  find  Carraway,  and 
showed  him  copies  of  letters  sent,  being  the 
same  letters  that  are  set  out  in  the  testimony 
of  Darrow,  and  that  after  Mr.  Darrow  found 
that  he  could  not  find  Carraway,  he  sent 
his  check  for  $75  to  the  company,  and  they 
still  had  the  money.  He  then  told  Mr.  Hill 
to  make  up  a  statement;  Hill  did  so,  and 
we  found  that  Darrow  had  paid  up  to  July, 
1875,  and  over  and  above;  that  there  was  a 
balance  of  three  dollars  and  sotne  cents  to 
Darrow's  credit.  Mr.  Hopkins  then  said 
that  if  the  policy  had  lapsed  he  was  satis- 
fied that  it  was  not  the  fault  of  Darrow,  and 
that  Darrow  had  acted  in  perfect  good  faith 
in  the  matter.  And  Hopkins  then  and 
867  there  agreed  with  me  that  *the  policy 
should  be  reinstated  or  continued  in 
force  the  same  as  if  nothing  had  happened, 
as  he  was  satisfied  of  Darrow's  good  faith 
in  the  matter.  Nothing  was  said  about  Mr. 
Higgins'  health  while  I  was  there.  *  ♦ 
Hopkins  seemed  perfectly  surprised  when  I 
showed  him  the  check  that  had  been  paid 
to  Carraway,  and  which  Carraway  had  failed 
to  pay  over  to  the  company,  and  said  that 
explained  the  whole  matter.  He  said  fur- 
ther that  the  company  had  had  trouble  with 
Carraway  before,  and  had  sued  him  in  an- 
other matter,  and  was  going  to  sue  him. 

"Mr.  Hopkins  said  he  was  satisfied  the 
company  had  made  a  mistake,  and  that  the 
policy  had  not  lapsed  in  July.  The  com- 
pany had  claimed  all  along  that  the  policy 
had  lapsed  in  July  (that  is  the  ground  as- 
sumed by  Mr.  Hopkins  in  his  letter  of  Feb- 
ruary 1st,  1875),  and  the  idea  that  it  had 
ever  lapsed  in  October  was  never  men- 
tioned until  after  I  had  shown  Hopkins 
that  it  had  not  lapsed  in  July.  But  after  the 
clerk  made  out  a  statement  showing  that 
Darrow's  $75,  paid  up  to  July  22d,  1875,  and 
after  assuring  Mr.  Hopkins  that  Darrow  had 
been  acting  in  the  utmost  good  faith  in  every- 
thing that  he  had  done,  without  any  hesitation 
he  said  he  would  waive  their  rights,  or  waive 
the  lapse,  and  reinstate  the  policy  as  it  had 
formerly  been,  cr  words  to  that  effect." 

Upon  the  case  as  now  stated  two  ques- 
tions arise: 

First.  Was  the  policy  forfeited  \inder  the 
circumstances  by  the  non-payment  of  pre- 
miums? 

Second.  If  forfeited,  has  the  forfeiture 
been  waived? 

Upon  the  first,  has  there  been  default  in 
the  non-payment  of  premiums  by  Darrow? 
Where  and  to  whom  was  he  to  pay  the  pre- 
miums? The  contract  was  made  in  Ncw- 
bcfin.  North  Carolina,  where  the  company 
had  an  agency.     It  was  a  North  Carolina 


contract;  and  it  would  seem  that  the  obli- 
gation, and  consequently  the  right,  was  to 
pay  there,  as  was  held  in  Manhattan 
868  Life  Ins.  Co.  v.  *Warwick,  20  Gratt. 
614,  as  to  contracts  made  in  Virginia, 
that  they  were  payable  in  Virginia.  And 
to  whom  were  the  premiums  payable  bnt 
to  the  recognized  agent  of  the  company, 
Carraway,  at  Newbern.  To  him,  and  there, 
the  payments  were  made  by  McLean,  and 
by  his  assignee,  Mrs.  Bissell,  and  by  her 
assignee,  Mr.  Darrow,  up  to  July,  1874,  with 
the  approval  of  the  company.  To  him 
Mr.  Darrow  made  a  remittance  of  the  pre- 
mium which  was  due  in  July,  1874,  which 
he  received,  but  did  not  pay  over  to  the 
company.  The  company  up  to  the  15th  of 
July,  1875,  were  not  aware  of  that  payment, 
and  believing  that  Darrow  had  been  in  de- 
fault, cancelled  the  policy  on  its  books;  and 
its  organ,  the  assistant  secretary,  tells  Mr. 
Darrow  as  late  as  February  1st,  1875,  that 
the  policy  has  lapsed  because  of  the  non- 
payment of  that  premium,  and  that  no  pre- 
miums can  be  received  on  it  until  it  is  rein- 
stated. If  Darrow  was  under  obligation  to 
pay  the  premiums  to  the  North  Carolina 
agent,  in  North  Carolina,  it  was  not  lawful 
for  him  to  pay  anywhere  else  without  the 
permission  of  the  company.  Both  parties 
seem  to  have  so  understood  it;  for  Darrow, 
wishing  to  make  his  future  payments  at  the 
New  York  agency,  deemed  it  necessary  first 
to  get  the  permission  of  the  company,  and 
the  company  gave  him  permission.  Well, 
if  it  was  the  right  and  the  duty  of  Darrow 
to  pay  the  premiums  to  the  North  Carolina 
agent,  at  Newbern,  he  knew  of  no  other 
agent  there  than  the  one  to  whom  he,  and 
those  before  him,  had  paid  every  premium 
that  had  fallen  due,  with  the  approval  of 
the  company:  namely.  D.  T.  Carraway.  But 
after  the  last  payment  he  had  made  to  him, 
he  had  good  grounds  for  distrust  whether 
it  would  be  safe  for  him,  or  the  company, 
that  he  should  make  further  remittances  to 
him  until  he  heard  from  him  and  the  cause 
of  doubt  and  distrust  had  been  removed 
But  he  had  no  knowledge  of  his  re- 
moval from  his  agency.  He  had  no 
369  *knowledge  of  any  other  agent  of  the 
company  in  North  Carolina,  where 
payment  had  to  be  made.  He  had  never 
been  notified  by  the  company  of  the  removal 
of  Carraway,  and  of  another  agent  being  sub- 
stituted in  his  place,  to  whom  his  premium 
could  be  paid.  He  was  in  another  state,  at  a 
great  distance  from  the  North  Carolina 
agency,  and  knew  nothing  of  what  was  going 
on  there.  He  still  regarded  Carraway  as  the 
agent  of  the  company  to  whom  his  pay- 
ments had  to  be  made.  But  as  he  had  not 
sent  him  a  receipt  for  the  premium  of  July, 
and  had  not  sent  him  a  statement,  as  he 
was  wont,  of  the  next  premium  that  was 
due  in  October,  although  he  had  written  to 
him  for  it;  and  as  he  could  not  get  a  line 
from  him  in  reply  to  his  repeated  and 
earnest  letters,  as  a  prudent  man  he  did  not 
think  it  proper  to  make  a  remittance  of 
money  to  him;  and  finally,  after  the  Janu- 
ary   premium    T^s^.^g^gt(due    and   he    bad 
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heard  nothing  of  Carraway,  he  determined 
to  communicate  direct  with  the  secretary  of 
the  company,  at  its  chief  office,  though  in 
a  different  state  from  that  where  the  con- 
tract was  made  and  the  premiums  were 
payable,  and  remitted  to  him  a  check  for 
$75  to  dispose  of,  so  as  to  satisfy  the  pre- 
miums to  the  company  and  to  protect  him. 

But  if  it  should  be  said  he  ought  to  have 
done  it  sooner,  it  is  at  least  doubtful  whether 
the  obligation  was  on  him  to  do  it  at  all; 
and  whether  it  was  not  the  duty  of  the  com- 
pany, when  they  removed  their  agent,  to 
have  notified  him  of  it,  and  to  have  in- 
formed him  to  whom  he  should  make  pay- 
ment thereafter.  If  that  had  been  done, 
there  never  would  have  been  any  difficulty. 
For  it  is  perfectly  manifest  upon  the  face 
of  the  record,  that  Darrow  was  always  pre- 
pared and  anxious  to  pay  his  premiums  ac- 
cording to  the  requirements  of  his  contract. 
And  if  he  had  ever  failed  to  come  up  to  the 
exact  requirement,  it  was  because  he 
S70  was  led  into  error  by  the  ♦agent  of  the 
company,  upon  whom  he  relied  for 
information  and  direction  as  to  the  require- 
ments of  the  contract. 

But  there  is  no  question  as  to  the  regular- 
ity of  those  payments;  they  are  all  ad- 
mitted; and  Darrow  was  in  no  default  in 
the  payment  of  the  July  premium.  But  the 
company  had  determined  otherwise,  and 
had  cancelled  his  policy  on  that  account. 
If  he  had  remitted  to  J.  J.  Hopkins  at  Rich- 
mond, he  would  not  have  received  it.  For 
as  late  as  the  1st  of  February,  1875,  he  re- 
fused to  receive  any  premium  upon  the 
ground  that  the  policy  had  been  cancelled 
for  the  non-payment  of  the  July  premium. 
And  if  he  had  remitted  the  January,  1875, 
premium,  it  would  have  been  the  same.  As 
long  then  as  the  company  assumed  that 
position,  there  would  have  been  no  use  in 
remitting  any  of  the  premiums  subsequent 
to  July  to  the  chief  office  of  the  company 
at  Richmond.  It  is  true  that  the  company 
has  changed  its  views.  It  admits  its  mis- 
take. It  admits  that  the  July  premium  was 
paid  to  their  agent,  and  is  lost  to  the  com- 
pany, unless  it^  can  be  made  out  of  Car- 
raway. But  it  die!  not  come  to  this  conclusion 
until  long  after  the  January  premium  was  past 
due:  not  in  fact  until  the  15th  of  July,  1875. 

But  suppose  he  had  remitted  the  October 
and  the  January  premiums  to  Carraway,  of 
whose  removal  from  the  agency  he  was  not 
informed.  His  obligation,  as  we  have  seen, 
was  to  pay  to  the  North  Carolina  agent, 
and  he  was  not  informed  that  there  was  any 
other.  And  it  just  occurs  to  me  that  the 
company  itself  has  shown  that  it  regarded 
Newbern  as  the  place  where,  and  Carraway 
the  agent  to  whom,  the  payments  were  to 
be  made,  by  an  incident  disclosed  in  the 
record.  A  remittance  of  the  premium  was 
made  by  Darrow,  by  mistake,  to  the  office 
at  Richmond,  and  the  company  there,  in- 
stead of  retaining  it  and  sendinpr  him  a 
receipt  for  it,  forwarded  it  to  Newbern, 
N.  C.,  and  he  received  a  receipt  for  it 
871  *in  proper  form  from  Carraway.  And 
supposed    he    had    remitted    the    pre- 


miums of  October  and  January  following 
to  Carraway,  not  knowing  that  he  was:  not 
still  the  agent,  it  would  have  been  th<^  loss 
of  the  company,  or  his  own  loss — probably 
the  former,  as  they  have  conceded  as  to  the 
July  premium.  It  would  certainly  have  ;been 
no  advantage  to  the  company.  It  was  nec- 
essary that  the  company  should  have  had 
an  agent  at  Newbern  authorized  to  receive 
the  premiums  before  the  assured  could  be 
held  to  a  default  for  their  non-payment. 
And  it  would  seem  that  their  known  agent, 
to  whom  payment  of  the  premiums  had 
been  uniformly  made,  from  the  time  of  the 
issuance  of  the  policy,  having  been  re- 
moved and  another  substituted  in  his  place, 
it  was  the  duty  of  the  company  to  have 
notified  Darrow,  who  lived  in  a  distant 
state,  and  could  not  be  presumed  to  have 
known  of  the  change  and  to  whom  he 
should  thereafter  make  payment.  Upon  a 
contract  to  pay  on  a  certain  day,  upon  con- 
dition of  a  forfeiture  for  default,  if  the  payer 
is  prevented  by  the  act  or  non-action  of  the 
party  who  is  to  receive  payment  from  mak- 
ing the  payment  ad  diem,  or  if  the  payer 
incapacitates  himself  to  receive,  or  the  other 
party  to  pay,  the  forfeiture  fails. 

But  whether  it  was  a  forfeiture,  depended 
upon  the  facts;  and  whether  the  facts  were 
proved  which  would  establish  a  forfeiture, 
was  a  question  for  the  jury.  Without  now 
deciding  that  question,  we  are  of  opinion 
that  it  would  have  been  proper  for  the  court 
to  have  instructed  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  facts 
were  so  and  so,  it  was  a  forfeiture;  and  if 
they  believed  them  to  be  thus  and  so,  it 
was  not  a  forfeiture.  But  to  instruct  them 
that  upon  the  facts  proved  the  assured  had 
forfeited  his  policy,  was  to  decide  the  facts 
of  the  case  and  to  invade  the  province  of 
the  jury.  For  this  reason  we  are  of 
opinion  that  the  first  instruction 
372  *given  by  the  court,  and  all  the  in- 
structions gfven,  which  were  conse- 
quential upon  it,  were  erroneous  and  ought 
not  to  have  been  given. 

If  Darrow  had  been  in  such  default  as 
would  entitle  the  company  to  insist  on  a 
forfeiture,  has  it  waived  that  right,  and  is 
it  estopped  now  to  assert  it? 

It  seems  to  be  well  settled  that  it  is  a 
right  which  the  company  may  waive.  The 
doctrines  on  this  subject  are  clearly  stated 
in  a  well  considered  oninion  by  Judcre  Burks 
in  Georgia  Home  Ins.  Co.  v.  Kinnier's 
adm'x,  recently  decided  by  this  court.  28 
Gratt.  88.  In  that  case  the  court  held  that 
conditions  in  a  policy,  which  are  for  the 
benefit  of  the  insurer,  and  the  breach  of 
which  is  visited  with  forfeiture,  may  be 
waived  by  the  insurer  or  his  lawful  agent. 
And  numerous  authorities  are  cited  in  the 
opinion  in  support  of  the  decision,  which  are 
here  referred  to.  The  Chicago  Life  Ins.  Co.  v. 
Anna  M.  Warner,  70  Illi.  R.  410,  clearly 
maintains  the  same  doctrine.  The  decisions 
of  this  court  in  the  more  recent  case  of 
Southern  Mutual  Ins.  Co.  v.  Yates,  main- 
tains the  same  principle.  28  Gratt.  585. 
Judge   Staples,  who  delivered  the  opinion. 
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says  (p.  597),  "if  the  defendant,  with  knowl- 
edge of  the  existence  of  the  incumbrance, 
knowingly  received  assessments  upon  the 
note  involved  in  the  controversy,  such  con- 
duct would  amount  to  a  waiver  of  the 
breach  of  warranty,  whether  so  intended  or 
not."  Here  it  is  held  that  even  a  breach  of 
warranty  may  be  waived  by  the  acts  of  the 
warrantee.  The  waiver  may  be  made  either  by 
the  conduct  and  acts  of  the  party  for 
whose  benefit  the  condition  or  warranty  is 
made,  or  by  agreement  express  or  implied. 

In  the  case  under  judgment  there  is  proof 
tending  to  show  an  express  agreement  by 
the  defendant  to  waive  the  right  to  avoid 
the  policy,  because  of  the  non-payment  ad 
diem  of  the  quarterly  premiums,  due 
S78  22d  of  October,  *1874.  and  22d  of  Jan- 
uary, 1875,  and  that  the  policy  should 
continue  in  force  as  if  nothing  had  hap- 
pened. Whether  there  had  been  such  a 
waiver  was  a  question  of  fact  for  the  jury. 
And  the  court  ought  to  have  instructed  the 
jury  that  if  they  believed  from  the  evidence 
that  Darrow  had  failed  to  pay  the  quar- 
terly premiums  ad  diem  on  the  22d  of  Oc- 
tober, 1874,  and  the  22d  of  January,  1875, 
when  they  respectively  fell  due,  and  that 
by  reason  thereof  he  had  forfeited  his 
right  to  the  policy,  but  further  believed 
from  the  evidence  that  the  defendant  had 
waived,  or  agreed  to  waive  its  right  to  the 
forfeiture,  and  received  the  back  premiums 
from  the  assured  or  Darrow,  which  were 
paid  on  the  faith  of  the  waiver,  they  should 
find  for  the  plaintiff. 

But  instead  of  giving  such  instruction, 
the  court  instructed  the  jury  as  follows: 
"That  the  printed  receipts  for  the  payment  of 
premiums  over  due,  delivered  by  the  assistant 
secretary  to  the  plaintiff's  attorney  in  July, 
1875,  and  exhibited  by  the  plaintiff  to  the  jury, 
are  evidence  which  cannot  be  contradicted 
or  varied  by  parol  testimony,  of  the  con- 
tract upon  which  the  defendants  agreed  to 
reinstate  the  policy."  It  is  not  to  be  doubted 
that  cotemporaneous  parol  evidence  is  in- 
admissible to  vary  or  contradict  the  terms, 
or  the  legal  import  of  a  valid  written  con- 
tract, unless  in  the  case  of  fraud,  accident 
or  mistake.  Towner  v.  Lucas'  ex'or,  13 
Gratt.  705.  But  that  is  not  this  case.  The 
parol  evidence  was  introduced  for  no  such 
purpose;  but  to  prove  that  the  defendants' 
agent  had  waived  any  right  he  had  tc  a 
forfeiture,  not  considering  that  the  com- 
pany was  entitled  to  it  when  the  facts  of  the 
case  were  understood  by  him,  and  that  it 
would  be  unjust  to  Darrow,  who  he  said 
was  not  to  blame,  but  who  had  acted  in 
good  faith,  and  agreed  to  receive  the  money 
which  had  been  previously  remitted  to  him 
in  payment  of  the  back  premiums, 
874  and  *that  the  policy  should  continue 
in  force  as  if  nothing  had  happened; 
that  he  would  waive  the  lapse  and  reinstate 
the  policy  as  it  had  formerly  been.  In  a 
short  time  the  receipts  were  prepared  and 
handed  by  Mr.  Hopkins  to  Mr.  Darrow's 
agent,  saying  that  now  everything  was  all 
right.  They  were  not  read  to  the  agent, 
and  were   not  read  by  him.     He   received 
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them  as  the  company's  receipts  for  the  back 
premiums,  and  did  not  know,  hadn't  a 
thought  that  they  were  anything  else  but 
receipts  for  the  money  paid,  or  constitutetl 
a  contract,  or  any  evidence  of  a  contract, 
and  of  a  contract  by  which  Mr.  Darrow  was 
bound  to  guarantee  the  present  good  health 
of  Higgins  in  very  stringent  terms.  No 
such  contract  had  been  made  between  them, 
nor  intimation  by  Hopkins  that  such  terms 
would  be  required.  Nothing  had  been  said 
as  to  the  health  of  Higgins,  but  upon  being 
put  in  possession  of  the  facts  of  the  case, 
which  he  had  not  known  before,  he  thought 
it  would  be  unjust  to  Darrow  to  insist  upon 
a  forfeiture,  and  agreed  to  waive  it  This  is 
substantially  the  plaintiffs  testimony.  Mr. 
Hopkins  knew  that  Darrow  was  unwilling 
to  make  application  to  have  the  policy  rein- 
stated upon  the  terms  provided  by  the  ptl- 
icy  for  reinstating  lapsed  legacies;  for  he 
had  sent  him,  before  he  himself  was  in- 
formed of  the  facts,  the  forms  for  its  rein- 
statement, which  Darrow  would  not  have 
executed,  but  remitted  him  money  to  pay 
the  next  premium  before  it  was  due;  by 
which  he  had  reason  to  know  that  he  diS 
not  regard  his  policy  as  lapsed,  and  was 
not  willing  to  nave  it  reinstated  on  the 
terms  which  he,  Hopkins,  proposed ;  and  after 
the  explanation  he  received  from  Mr.  Dar- 
row's agent  he  himself  was  satisfied,  and  so 
expressed  himself  that  the  company  had  niade 
a  mistake  in  cancelling  the  policy  on  its  books 
as  a  lapsed  policy  for  the  non-payment  of  the 
premium  of  July,  1174;  and  upon  the  whole 

case,  as  he  then  understood  it,  was  sat- 
875    isfied  that  the  policy  ^should  continue 

in  force  just  as  if  nothing  had  hap- 
pened, and  so  expressed  himself  to  Dar- 
row's agent,  without  intimating  that  he  would 
still  insist  upon  a  medical  examination  of 
Higgins,  as  he  had  done  before  he  was  in- 
formed of  the  facts;  but  agreed  to  receive 
payment  of  the  premiums,  which  before  this 
he  had  refused  to  do  without  a  medical  exami- 
nation, and  directed  the  receipts  to  be  filled  up. 
Each  of  the  five  receipts  contained  the 
clause  guaranteeing  the  health  of  Higgins 
— the  receipt  for  the  premium  due  in  July, 
1874,  as  well  as  the  other s-^although  he  ad- 
mitted, and  now  admits,  that  that  premium 
had  been  paid  in  due  time,  and  that  there 
was  no  default  in  its  payment  which  should 
cause  a  lapse  of  the  policy.  If  the  receipt 
with  the  objectional  clause  was  given  for 
that  premium  for  the  reason,  which  he  as- 
signs, that  he  had  no  printed  receipts  in 
hand  which  did  not  contain  that  clause,  for 
the  same  reason  he  had  to  use  them  in  the 
other  cases.  The  receipts  thus  handed  to 
Mr.  VanCott,  he  handed  in  a  bundle,  which 
had  been  unopened  and  never  examined  by 
him,  to  Mr.  Darrow,  telling  him  that  the 
whole  matter  had  been  most  satisfactorily 
adjusted,  and  there  were  his  receipts.  And 
Mr.  Darrow  testifies  that  he  received  them 
as  receipts,  and  never  opened  them  or  ex- 
amined them  until  he  received  a  receipt  for 
the  next  premium,  in  which  he  found  the 
objectionable  clause.  The  others  were  then 
examined  by  him  and  M^^-¥anCott,  and  to 
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their  great  surprise,  they  found  the  same 
objectionable  clause  in  each  of  them;  and 
Mr.  Hopkins  was  informed  that  they  never 
made  any  such  contract,  and  would  not  be 
bound  by  it.  ^.  ,    ^,      t% 

Now,  the  question  is.  Did  Mr.  Darrow 
ever  make  such  a  contract?  Do  the  receipts 
evidence  any  contract  made  by  him?  He 
never  signed  them.  The  only  ground  upon 
which  it  could  be  claimed  to  be  his  contract, 
is,  that  the  receipt  was  delivered  to  his 
876  agent,  and  his  receiving  *it  would 
imply  that  he  approved  of  it.  But  how 
could  this  implication  be  made,  if  it  was 
delivered  to  him  merely  as  a  receipt  for  the 
money  he  had  paid,  and  he  never  read  it, 
nor  was  it  read  to  him;  and  he  was  not 
told  that  it  contained  in  addition  to  the  re- 
ceipt, a  clause  evidencing  a  contract,  and 
when  he  knew  he  had  made  no  contract 
and  no  contract  had  been  proposed;  but 
what  had  previously  passed  between  him 
and  the  company's  agent  was  calculated  to 
impress  on  his  mind  that  they  were  merely 
receipts,  and  nothing  had  passed  that  would 
suggest  to  his  mind  that  the  papers  handed 
to  him  as  receipts  might  contain  a  clause 
evidencing  a  contract  between  the  defend- 
ant and  his  principal?    ,     ^  ,.       ,    ,  . 

If  this  evidence  is  to  be  believed  (there  is 
conflicting  evidence,  and  it  was  a  question 
for  the  jury,  and  the  court  does  not  intend 
to  intimate  an  opinion  on  that  point,)  it 
would  be  a  gross  fraud  upon  Darrow  to  set 
up  these  receipts  as  evidence  of  a  contract 
between  him  and  the  defendant.  And  the 
authorities  uniformly  hold  that  parol  evi- 
dence is  not  inadmissible  to  contradict  the 
terms  of  a  written  contract,  where  there  is 
fraud.  It  is  only  inadmissible  to  contradict 
or  vary  the  terms  of  a  valid  contract.  But 
in  this  case  it  is  not  offered  to  contradict  or 
vary  the  terms  of  the  written  contract  of  the 
party  who  offers  it,  but  to  show  by  inde- 
pendent facts,  dehors  the  instrument,  that  it 
is  not  his  contract.  Insurance  Company  y. 
Mahone,  21  Wall.  U.  S.  R.  152,  is  a  case  in 
point,  and  fully  supports  this  position.  Mr. 
Justice  Strong,  speaking  for  the  whole  court, 
says-  "The  testimony  was  admitted,  not 
to  contradict  the  written  warranty,  but  to 
show  that  it  was  not  the  warranty  of  Dillard, 
though  signed  by  him."  There  the  instru- 
ment was  signed  by  the  party;  here  it  was 
not.  This  case  is  stronger  than  that  in 
favor  of  the  admission  of  parol  testi- 
877  mony.  Insurance  Company  v.  *Wil- 
kinson,  13  Wall.  U.  S.  R.  222,  is  also 
a  strong  case  in  point. 

Towner  v.  Lucas'  ex'or,  supra,  does  not 
militate  against  the  admissibility  of  the 
parol  evidence  in  this  case,  but  is  authority 
for  it.  Allen,  J.,  says,  p.  715:  "I  can  find 
no  case  which  determines  that  oral  cotcm- 
poraneous  evidence  is  admissible  to  contra- 
dict the  terms  of  a  written  agreement,  or 
substantially  vary  the  legal  import  thereof, 
provided  the  instrument  was  a  vabd  instru- 
ment and  the  party  designed  to  execute  it 
in  its  existing  form.  The  fraud  which  will 
let  in  such  proof  must  be  fraud  in  the  pro- 

463 


curement  of  the  instrument,  which  goes 
to  its  validity,  or  some  breach  of  confidence 
in  using  a  paper  delivered  for  one  purpose 
and  fraudulently  perverting  it  to  another. 
In  such  cases  the  oral  evidence  tends  to  prove 
independent  facts  which,  if  established,  avoid 
the  effect  of  the  written  agreement  by  facts 
dehors  the  instrument,  but  do  not  tend  to 
contradict  or  vary  it."  The  doctrine  thus 
clearly  enunciated  by  that  able  jurist,  covers 
this  case.  It  could  not  be  more  appropriate 
if  it  had  been  written  expressly  for  it.  In 
The  Southern  Mutual  Ins.  Co.  v.  Yates, 
supra,  there  was  no  fraud,  or  imputation  of 
fraud,  or  of  any  breach  of  confidence  in 
using  a  paper  delivered  for  one  purpose 
and  fraudulently  using  it  for  another. 

Upon  the  whole,  the  court  is  of  opinion 
to  reverse  the  judgment  of  the  circuit  court, 
and  to  remand  the  cause  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  this  opinion. 


Staples,  J.  I  do  not  concur  with  Judge 
Anderson  in  the  opinion  that  the  policy  was 
not  forfeited  by  the  failure  to  pay  the  pre- 
miums. I  think  the  judge  of  the  circuit 
court  did  not  err  in  his  instruction  upon 
this  point  In  my  opinion  there  was  no 
878  sufficient  evidence  in  the  case  to  ♦jus- 
tify even  the  submission  of  the  ques- 
tion to  the  jury  whether  the  policy  was  or 
was  not  forfeited. 

I  do  concur,  however,  in  that  portion  of 
the  opinion  relating  to  the  waiver  of  the 
forfeiture.  If  the  plaintiff's  version  of  the 
transaction  be  correct,  and  there  was  an 
unconditional  waiver  of  the  forfeiture  upon 
sufficient  consideration  and  under  the  cir- 
cumstances described,  it  was  a  fraud  upon 
the  plaintiff  to  insert  in  the  receipts  a  con- 
ditional waiver.  Upon  this  point  the  evi- 
dence was  very  conflicting.  The  plaintiff 
had  the  right  to  have  the  whole  question 
submitted  to  the  jury.  I  think,  therefore, 
the  judge  of  the  circuit  court  erred  in  not 
so  instructing  the  jury. 

Burks,  J.,  concurred  in  the  results  of  the 
opinion  of  Anderson,  J. 

Christian,  J.,  dissented. 

The  judgment  was  as  follows: 

The  court  having  maturely  considered  the 
record  in  this  cause,  is  of  opinion,  for  rea- 
sons stated  in  writing  and  filed  with  the 
record,  that  the  circuit  court  erred  in  ex- 
cluding from  the  jury  all  parol  evidence 
tending  to  prove  a  waiver  by  the  defendant 
of  a  forfeiture  by  Darrow,  the  assignee,  of 
the  policy,  and  in  its  instruction  to  the  jury 
that  such  testimony  was  inadmissible.  It  is 
therefore  ordered  that  the  judgment  of  the 
circuit  court  be  reversed  and  annulled,  and 
that  the  defendant  pay  to  the  plaintiff  his 
costs  expended  in  the  prosecution  of  his 
appeal  here.  And  the  cause  is  remanded 
for  further  proceedings  to  be  had  therein 
in  conformity  with   this  order. 

Judgment  reversed.         (^^^^T^ 
Digitized  by  VjOOV?  IC 
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LIFB    AND    ACCIDBNT    ISISURANCB. 

(See   note  on   Fire  and  Marine  Insurance,   Mutual 
etc.,  Co.  V.  Holt.  29  Gratt.  612.) 

A.  The  Contract. 
I.  Life    Insurance. 

1.  Definition   and    Nature. 

2.  Insurable   Interest. 

(1)  In    General. 

(2)  Parent  in  Life  of  Child. 

(3)  Building  Association  in  Life  of  Member. 
^4)  Assignee. 

(5)  Where   N«t   Necessary. 

(6)  When   Insurable   Interest   Must   Exist.   • 

3.  Application. 

(1)  Where  Made   Part   of  Policy. 

a.  In    General. 

b.  Under    Statutory   Enactment. 

(2)  Where  Policy  Contains  Incontestable  Clause. 

4.  Payment    of   Premium. 

(1)  In    General. 

(2)  Payment   Prevented   by   Insurer. 

(3)  Payment   Prevented  by   War,  ^ 

(4)  Extension   of  Time. 

(5)  Evidence  of  Payment 

5.  Beneficiary. 

6.  Assignment. 

7.  Voluntary   Conveyance  of  Policy. 

8.  Suicide. 

9.  Proof  of  Loss. 

10.  Agento. 

11.  Construction. 

12.  Evidence. 

(1)  Fraud. 

(2)  Assessments. 

(3)  Parol   Evidence. 

13.  Foreign   Insurance   Com^nies. 

(1)  Attachment. 

a.  In    General. 

b.  Measure  of  Recovery. 

(2)  Garnishment. 

(3)  License   Tax. 

(4)  Conflict  of  Laws. 

II.  Accident  Insurance. 

1.  Definition. 

2.  V^oluntary  Exposure. 

3.  bodily  Infirmity. 

4.  Asphyxiation — Instructions. 

5.  Injuries  Received  in  Discharge  of  Duty. 

6.  Rules  of  Construction. 

(1)  In    General. 

(2)  Insufficient   Statemeut  Not  Demurrable. 

(3)  Equitable  Set-Off. 

B.  Pleading  and   Practice. 
I.  Suits  in   Equity. 

1.  Clearness. 

2.  Multifariousness. 

3.  Right  to  Trial  by  Jury. 

4.  Dismissal   of  Suit. 

5.  Bill    of   Review. 

II.  Actions  on  Policy. 

1.  Who  May  Sue. 

2.  Wbere    Action    Brought. 

3.  Service  of  Process. 

(1)  Domestic  Companies. 

(2)  Foreign  Companies. 
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4.  Declaration. 

(1)  Statutory   Form. 

(2)  What  Must  Be  Averred. 

(3)  Demurrer. 

(4)  Amendment. 

5.  Recovery  by  Motion. 

6.  Foreign    Companies. 

(1)  Removal  of  Cause. 

(2)  Writ  of  Error. 

A.   THE    CONTRACT. 
I.  Life    Inanraace. 

1.  Deflnltlon  and  Nature. — "Insurance  upon 
life  is  a  contract  whereby  the  insurer,  in  consideration 
of  a  certain  premium,  either  in  shape  of  a  gross  sum 
or  by  annual  payment,  undertakes  to  pay  to  the  peison 
for  whose  benefit  the  insurance  is  made  a  certain  tvm 
of  money  or  an  annuity,  on  the  death  of  the  penm 
whose  life  is  insured.  If  the  insurance  be  for  tke 
whole  life,  he  undertakes  to  make  the  payment  iHien- 
ever  the  death  occurs;  if  otherwise,  he  undertakes  tt 
make  it  in  case  the  death  should  happen  within  a 
named  period,  for  which  period  the  insurance  is  uid 
to  be  made."     3  Min.  Inst.  (2d  Ed.)  pt.  2.  p.  Ilt9. 

The  contract  of  insurance  is  not  a  contract  of  in- 
demnity for  a  definite  period,  as  a  policy  against  fire, 
but  it  is  a  contract  to  pay  a  certain  siun  of  money,  for 
the  consideration  mentioned,  upon  the  happening  of  an 
event,  which  is  inevitable,  and  only  uncertain  as  to  tbe 
time  it  may  transpire.  Manhattan  Life  Ins.  Co.  t. 
Warwick,  20  GratL  414,  3  Am.  Rep.  218. 

The  application  for  insurance  is  a  mere  proposal  on 
the  part  of  the  applicant.  When  the  answer  signifies 
the  acceptance  of  it  to  the  proposer,  and  not  before, 
the  minds  of  the  parties  meet,.,  and  the  contract  is 
made.  If  anything  remains  to  be  done,  if  the  agree- 
ment is  not  consummated,  if  all  the  terms  have  not 
been  mutually  agreed  upon,  no  contract  arises  be- 
tween the  parties.  McCully  v.  Ins.  Co.,  18  W.  Vs. 
782. 

2.  Insvrable   latereat. 

(1)  la  General.— In  Roiller  v.  Moore,  86  Vs. 
512,  the  court,  quoting  from  the  opinion  of  Ma.  Jus- 
TICS  Field  in  Warnock  v.  Davis,  104  U.  S.  779,  says: 
"It  is  not  easy  to  define  with  precision  what  will,  in 
all  cases,  constitute  an  insurable  interest.  It  may  be 
stated  generally,  however,  to  be  such  an  interest,  aris- 
ing from  the  relation  of  the  party  obtaining  the  insur- 
ance, either  as  creditor  of,  or  surety  for  the  assured. 
or  from  ties  of  blood  or  marriage  to  him,  as  will  jus- 
tify a  reasonable  expectation  of  advantage  or  benefit 
from  the  continuance  of  his  life.  It  is  not  necessary 
that  the  expectation  of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation,  for  a  parent 
has  an  insurable  interest  in  the  life  of  his  child,  and 
a  child  in  the  life  of  his  parent;  a  husband  in  the 
life  of  his  wife,  and  a  wife  in  the  life  of  her  husband. 
The  natural  affection  in  cases  of  this  kind  is  con- 
sidered as  more  powerful  to  protect  the  life  of  the 
assured  than  any  other  consideration.  But  in  all 
cases  there  must  be  a  reasonable  ground,  founded 
upon  the  relations  of  the  parties  to  each  other,  either 
pecuniary  or  of  blood,  or  affinity,  to  expect  some 
benefit  or  advantage  from  the  continuance  of  the 
life  of  the  assured."  See  also,  Tate  v.  Building 
Ass'n,  97  Va.  74,  5  L.  R.  A.  257;  Richards  on  In- 
surance, sec  27;  May  on  Insurance,  sec  112;  Conn. 
Mut.  Life  Ins.  Co.  v.  Luchs,  108  U.  S.  498. 

As  to  the  nature  of  a  creditor's  policy  of  life 
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Insurance  and  the  quantum  of  the  insurable  interest, 
sec  extensive  note,  5  Va.  Law  Reg.  801. 

(2)  Parent  in  Life  of  Clulld.— It  is  well  set- 
tled that  a  father  has  an  insurable  interest  in  the  life 
of  his  child,  and  the  child  in  the  life  of  his  father. 
Valley  Mut.  Life  Ins.  Co.  v.  Teewalt,  79  Va.  421. 

(8>  Bnlldlnv  AAsoclatloa  in  Life  of  Mem- 
ber.— A  building  association  has  no  insurable  interest 
in  the  life  of  a  member  who  is  in  no  wise  indebted 
to  it;  and  the  fact  that  the  member  becomes  surety 
for  the  association  does  not  create  an  insurable  in- 
terest.    Tate  V.  Building  Ass'n,  97  Va.  74. 

(4>  ABslarnee. — An  assignee  of  a  policy  having 
no  insurable  interest  in  the  life  of  the  insured  can 
only  retain  so  much  of  the  proceeds,  where  the  insur- 
ance was  lawfully  eflFected,  as  is  necessary  to  reim- 
barse  him  for  the  premiums  paid,  expenses  incurred, 
and  interest  thereon.  Tate  v.  Building  Ass'n,  97  Va. 
74;  Roller  v.  Moore,  86  Va.  512;  Long  v.  Mcriden, 
Britannia  Co.,  94  Va.  594,  3  Va.  Law  Reg.  287,  832; 
Beaty  v.  Downing,  96  Va.  451;  New  York  Life  Ins. 
Co.  V.  Davis,  96  Va.  737. 

In  order  to  constitute  a  valid  assignment  of  a  life 
policy,  the  assignee  must  have  an  insurable  interest 
in  the  life  of  the  insured.  Roller  v.  Moore,  86  Va. 
512, 

(5)  IV^lnere  Not  Necessary. — "The  necessity  of 
insurable  interest  in  the  life  of  another  person  to  sus- 
tain a  life  policy  is  held,  in  Union  Fraternal  League 
V.  Walton  (Ga.),  46  L.  R.  A,  424,  to  be  inapplicable 
where  a  person  lawfully  procures  insurance  upon  his 
own  life  for  the  benefit  of  another  person,  and  does 
so  at  his  own  expense."  5  Va.  Law  Reg.  868.  See 
also,  note,  25   L.  R.  A.  627. 

<6)  TVlnen  the  Insurable  Interest  Blnst 
fSxlst. — In  fire  and  marine  insurance  the  insurable 
interest  must  exist  both  at  the  commencement  of  the 
risk  and  when  the  loss  occurs;  but  in  life  insurance  it 
may  exist  when  the  policy  was  taken  out  or  at  any 
time  thereafter.  Hence,  a  creditor  holding  a  policy 
taken  out  by  himself  on  the  life  of  his  debtor  would 
be  entitled  to  recover  the  amount  of  the  policy,  even 
though  the  debt  should  be  paid  in  the  meanwhile. 
Any  other  rule  would  practically  destroy  the  value 
of  life  insurance  as  security  for  debts.  "This  strik- 
ing difference,"  says  the  editor,  in  3  Va.  Law  Reg. 
833,  "between  the  interest  which  is  required  to  sup- 
port a  contract  of  life  insurance  and  that  required  in 
contracts  of  fire  and  marine  insurance,  grows  out  of 
the  fact  that  the  latter  are  contracts  of  indemnity, 
pure  and  simple.  The  loss  may  happen  or  it  may 
not.  A  contract  of  life  insurance  on  the  other  hand 
is  not  a  mere  contract  of  indemnity.  In  contracts 
of  -fire  and  marine  insurance,  the  insurer  does  not 
contemplate  that  he  will  be  called  to  pay  anything; 
for  a  small  premium  he  takes  the  chances  of  having 
*to  pay  a  large  sum  or  nothing;  and  it  is  only  in  a 
comparatively  few  cases  that  he  makes  any  return  to 
the  insured  for  the  premiums  received.  On  the  other 
hand,  in  life  insurance  contracts,  the  loss  in  every 
case  is  certain;  it  is  contemplated  as  a  certainty  at 
the  very  inception  of  the  contract,  and  the  only 
questions  are,  how  long  before  it  will  occur,  and 
what  amount,  paid  by  the  assured  annually  during 
the  life,  will  place  in  the  coffers  of  the  insurer  an 
amount  sufficient  to  pay  the  loss  and  leave  a  profit 
besides.  And,  as  life  insurance  is  conducted  as  a 
money-making  enterprise,  and  not  from  motives  of 
benevolence,  it  is  clear  that  in  the  majority  of  cases 
the  insured  really  pays  in  more  than  he  receives. 
If,  therefore,  the  contract  is  one  of  indemnity  at  all, 
the  indemnity  for  which   the  insured  contracts  is  not 


only  in  respect  of  his  interest  in  the  life,  but  in  re- 
spect of  the  premiums  annually  paid.  And  though 
the  interest  in  the  former  may  cease,  the  interest  in 
the  latter  continues.  The  subject  is  learnedly  dis- 
cussed by  Judge  May,  in  his  work  on  Insurance  (3d 
Ed.)  sees.  100-117."  See  Long  v.  Meriden  Britannia 
Co.,  94  Va.  594,  3  Va.  Law  Reg.  287,  and  noie, 
p.  382;  Richards  on  Insurance,  }  30;  Conn.  Mut. 
Ins.  Co.  V.  Schaefer.  94  U.  S.  443. 

3.  Application. 

<1)   Wl&ere  Made  Part  of  Policy. 

a«  In  General. — Where  the  application  for  a  life 
insurance  policy  is  made  a  part  of  the  policy  and  its 
statements  are  deemed  warranties,  a  false  statement 
therein,  whether  material  or  not,  will  avoid  the  policy. 
Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95  Va.  773, 
5  Va.  Law  Reg.  842,  and  note,  p.  846;  Home  Ins. 
Co.  V.  Sibert,  96  Va.  403,  4  Va.  Law  Reg.  494. 

A  breach  of  the  warranty  contained  in  the  Appli- 
cation, that  no  proposal  or  application  to  insure  the 
life  of  the  applicant  had  ever  been  made  to  any  com- 
pany or  agent  upon  which  the  insured  had  been  re- 
jected, or  upon  which  a  policy  had  not  been  issued 
and  received  by  him,  avoids  the  policy.  Nat.  Life 
Ass'n  V.   Hopkins,   97  Va.    167. 

If  insurance  be  effected  upon  the  life  of  a  debtor 
for  the  benefit  of  his  creditor,  and  misrepresentations 
of  material  facts  inducing  the  contract  be  made  by 
the  debtor,  the  policy  will  be  vitiated,  although  the 
beneficiary  was  ignorant  of  such  misrepresentations. 
Burruss  v.  Ins.  Co.,  96  Va.  543. 

Section  3252  of  the  Code  of  Virginia,  as  to  the  size 
of  type  in  which  the  conditions  and  restrictive  pro- 
visions shall  be  printed,  applies  alike  to  the  applica- 
tion and  the  policy,  where  the  application  is  expressly 
made  a  part  of  the  contract  of  insurance.  Burruss 
V.    Ins.    Co.,    96   Va.*543. 

If  by  the  contract  and  policy  the  applicant  war- 
rants his  answers  to  be  true  in  all  respects,  then  this 
removes  their  materiality  from  the  consideration  of 
the  jury  or  of  the  court;  and  if  the  answers  are  any 
of  them  untrue,  though  they  be  such  as  the  court  or 
jury  might  believe  could  not  have  prejudiced  the  de- 
fendant or  in  any  degree  influenced  him  in  entering 
into  the  contract  or  issuing  the  policy,  yet  the  in- 
sured, or  person  for  whose  benefit  the  policy  was 
taken,  cannot  recover  upon  it.  Schwarzbach  v. 
Valley  Protective  Union,  25   W.  Va.  622. 

b.  Under  Statntory  Enactment. — In  Vir- 
ginia it  has  been  provided  by  Act  of  Assembly  ap- 
proved February  26th,  1900,  that  no  answer  to  any 
interrogations  made  by  an  applicant  for  a  policy  of 
insurance  shall  bar  the  right  to  recover  upon  any 
policy  issued  upon  such  application,  by  reason  of  any 
warranty  in  said  application  or  policy  contained,  un- 
less it  be  clearly  proved  that  such  answer  was  wilfully 
false  or  fraudulently  made,  or  that  it  was  material. 

(2)  "Where  Policy  Contains  Incontestable 
Clanse. — It  seems  that  where  the  policy  contains  the 
incontestable  clause,  the  company  cannot  set  up  fraud 
or  false  statements  in  the  application,  or  suicide  of 
the  insured.  See  extensive  note  on  the  Incontestable 
Clause.   42   L.   R.   A.   247. 

"A  provision  that  a  life  insurance  policy  shall  be 
incontestable  after  one  year,  is  held,  in  Clement  r. 
New  York  Life  Ins.  Co.  (Tenn.),  42  L.  R.  A.  247, 
to  be  neither  unreasonable  nor  contrary  to  public 
policy,  but  while  it  is  held  applicable  to  fraud  in  pro- 
curing the  policy,  it  is  held  inapplicable  to  the  de* 
fense  that  the  plaintiffs  had  procured  the  issue  of  the 
policy  and  its  transfer  to  them  as  a  speculation,  and 
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that   it  was   therefore   a   gambling  or   wagering  con- 
tract."   4  Va.  Uw  Reg.  ni, 

4.  Payment   of  Premlvm. 

(1)  Ib  Geaentl. — Payment  of  the  premium  is  of 
the  essence  of  the  contract  of  insurance.  Punctual- 
ity in  such  payment  is  essential.  A  failure  to  pay 
within  the  specified  time  will  avoid  the  policy,  unless 
the  company  has  waived  such  payment  or  the  delay 
is  due  to  some  omission  on  its  part.  Richards  on 
Insurance  (2d  Ed)  p.  205;  So.  Mut.  Ins.  Co.  v. 
Taylor.  33  Gratt.  743;  Easley  v.  Ins.  Co.,  91  Va.  161. 
The  payment  of  the  first  premium  is  a  condition  pre- 
cedent to  the  liability  of  an  insurance  company  upon 
a  policy.  Oliver  v.  Ins.  Co.,  97  Va.  134,  S  L.  R.  A. 
260. 

A  provision  avpiding  a  policy  unless  the  premium 
is  actually  paid  is  waived  by  the  delivery  of  the  policy 
without  requiring  prepayment  of  the  premium.  Eagan 
V.  Ins.  Co.,  10  W.  Va.  583.  Where  the  company 
charges  the  premium  personally  to  the  agent,  who 
gives  credit  to  the  insured,  it  amounts  to  a  payment 
of  the  premium.  Wytheville  Ins.  Co.  v.  Teiger,  90 
Va.  277.  In  Croft  v.  Ins.  Co.,  40  W.  Va.  508,  21 
S.  E.  Rep.  854,  where  credit  had  been  given  in  an 
oral  contract  for  insurance,  the  court  says:  "Insur- 
ance can  "be  sold  on  credit  as  well  as  anything  else. 
The  agent  can  give  credit.  Eagan  v.  Ins.  Co.,  10  W. 
Va.  583,  588;  Wood  on  Insurance,  sec  28;  May  on 
Insurance,  sec.  360  d;  Ins.  Co.  v.  Colt,  20  Wall.  560; 
Long  V.  Ins.  Co.,  137  Pa.  St.  335,  21  Am.  St.  Rep. 
883,  note.  Prepayment,  is  not  necessary  to  the  con- 
clusion of  an  oral  contract.  Wood  on  Insurance, 
sees.   22  a,  43  b." 

Where  a  policy  provides  that  if  a  note  given  for  the 
premium  be  not  paid  at  maturity,  such  nonpayment 
shall  terminate  the  insurance  and  the  note  shall  be 
considered  the  premium  for  the  risk  thus  terminated 
the  policy  is  forfeited  for  nonpayment  of  the  note 
when  due.     Muhleman  v.  Ins.  Co.,  6  W.  Va.  508. 

The  assistant  secretary  of  a  life  insurance  company 
has  authority  to  waive  the  forfeiture  of  a  policy  for 
the  failure  to  pay  the  premium  on  the  day  it  was  due, 
and  to  reinstate  the  policy.  Piedmont,  etc.,  Life  Ins. 
Co.   V.   McLean,  31   Gratt.   517. 

(2)  Payment  Prevented  by  Insurer. — 
Where  the  insurance  company  wrongfully  determines 
the  contract  of  insurance  by  refusing  to  receive  a 
premium  when  it  is  due,  and  lapses  the  policy  issued, 
the  insured  has  a  right  to  treat  the  policy  as  at  an 
end  and  recover  all  the  premiums  he  has  paid  under 
it     McCall  V.  Ins.  Co.,  9  W.   Va.  237. 

(S)  Payment  Prevented  by  War. — Where 
the  performance  of  the  condition  in  a  policy  as  to  the 
payment  of  premiums  is  prevented  by  the  existence 
of  war,  the  contract  of  insurance  is  suspended,  not 
abrogated  thereby,  and  such  nonpayment,  where  the 
insured  was  ready  and  willing  to  pay,  does  not  relieve 
the  company  from  liability  under  the  policy.  Man- 
hattan Life  Ins.  Co.  v.  Warwick,  20  Gratt.  614,  3 
Am.  Rep.  218;  Mutual  Benefit  Life  Ins.  Co.  v.  At- 
wood,  24  Gratt.  497,  18  Am.  Rep.  652;  New  York  Life 
Ins.  Co.  V.  Hendren,  24  Gratt.  536;  Conn.  Mut.  Life 
Ins.  Co.  V.  Duerson,  28  Gratt.  630;  Clemmitt  v.  Ins. 
Co.,  n  Va.  366,  Id  Va.  355;  Abell  v.  Ins.  Co.,  18  W. 
Va.  400. 

Where  the  insured  is  prevented  from  paying  the 
premiums  on  a  life  policy  by  reason  of  the  existence 
of  war,  and  the  company  annuls  the  contract  on  ac- 
count rA  such  nonpayment,  the  insured  is  entitled  to 
have  refunded  the  premiums  paid,  less  enough  to 
compensate  the  company  for  the  actual  cost  of  such 
insurance.     Abell  v.  Ins.  Co.,  18  W.  Va.  400. 


(4)  Extea«lon  of  Time. — A  letter  from  an  in- 
surance company,  in  reply  to  a  request  from  the 
assured,  agreeing  to  grant  an  extension  of  time  of 
payment  of  the  premium  on  a  policy  upon  the  execu- 
tion and  return,  before  the  policy  lapsed,  of  an  ex- 
tension note  enclosed  in  the  letter,  is  not  of  itself  a 
completed  contract  binding  the  company  to  grant  the 
extension  without  the  execution  and  return  of  the 
note,     ^tna  Life  Ins.   Co.  v.   Ragsdale,  95  Va.  579. 

(5)  Evidence  of  Payment. — The  possession  of 
a  policy  of  insurance  is  sufficient  evidence  of  the  pij- 
ment  of  the  premium  thereon,  on  a  demurrer  to  tke 
evidence  by  the  insurance  company.  Fidelity,  etc, 
Co.  V.  Chambers,  93  Va.  138. 

5.  Beneficiary. — Where  the  insured  took  ont  a 
policy  "for  the  benefit  of  his  wife  and  their  children" 
and  had  one  child  by  his  first  wife  and  five  children 
by  his  last  wife,  the  child  by  the  first,  as  well  as  the 
children  by  the  last  wife,  is  entitled  to  share  the  pro- 
ceeds of  the  policy.     Stigler  v.  Stigler,  77  Va.  163. 

Where  the  insured  took  out  a  policy  for  his  wife, 
and  in  case  she  died  before  him,  then  to  her  children, 
and  his  wife  did  die  before  him,  the  child's  ri^ts 
in  the  policy,  being  derived  from  the  company  under 
the  policy  and  not  through  her  mother,  vested  im- 
mediately upon  the  death  of  her  mother.  Qemmitt 
V.  Ins.  Co.,  76  Va,  355. 

6.  Aasiirnment. — The  insured,  intending  to  av 
sign  a  policy  on  his  life  to  a  third  party  as  a  gift, 
executed  an  assignment  thereof  in  duplicate  and  de- 
livered one  copy  to  the  insurance  company  for  its 
protection,  and  not  as  agent  of  the  assignee.  He 
failed,  however,  either  to  deliver  the  policy  or  the 
other  copy  of  the  assignment  to  the  assignee.  HM, 
that  the  assignment  was  incomplete  and  could  not 
be  enforced  in  law  or  equity.  Spooner  v.  Hilbish, 
92  Va.   333. 

An  endorsement  on  a  life  insurance  policy  by  the 
beneficiary  therein  which  is  testamentary  in  its  char- 
acter, but  which  has  not  been,  and  cannot  be.  ad- 
mitted to  probate,  is  not  admissible  in  eviderce  to 
show  title  in  the  legatee  named  in  said  endorsefnent 
and  a  payment  of  the  policy  by  the  insurer  to  such 
beneficiary  is  wrongful.  Nor,  in  an  action  on  tbe 
policy,  IS  evidence  relevant  which  merely  terds  to 
show  that  the  endorsement  was  made  in  the  presence 
of  witnesses,  at  the  special  instance  and  request  of 
the  beneficiary,  and  that  she  made  her  mark  as  a  sif * 
nature  thereto.  A  will  must  be  proved  before  a  pro- 
bate court  in  a  proceeding  for  that  purpose.  Grand 
Fountain  U.  O.  T.  R.  v.  Wilson.  96  Va.  594,  4  L 
R.  A.  839. 

7.  Voluntary  Conveyance  of  Policy.— 
Where  one  takes  out  a  policy  payable  to  his  wife  and 
children,  and  thus,  to  the  extent  of  the  premiums  paid, 
decreases  his  own  estate,  his  then  existing  creditors 
have  a  right  to  subject  the  proceeds  of  the  polici 
upon  his  death  to  the  extent  of  such  premiums  paid, 
regardless  of  whether  the  premiums  paid  were  fnod- 
ulent  or  not,  because  it  was  a  voluntary  conveyance 
and  void  under  Va.  Code  1873,  ch.  114,  |  2.  Bnt  it 
seems  that  only  the  premiums  for  five  years  can  be 
reached  under  the  statute.  Stigler  r.  Stigler.  77 
Va.    163. 

8.  Snicidc. — Where  a  policy  of  life  insurance 
contains  no  clause  prohibiting  suicide,  the  suictde  of 
the  insured  when  insane,  is  no  breach  of  the  implied 
condition  upon  which  the  policy  is  issued.  Bnt  if  the 
insured,  under  such  a  policy,  deliberately  takes  his 
own  life,  when  sane,  such  act  is  a  breach  of  implied 
conditions,  and  exonerates  the  insurer  from  Iiahilit7> 
If,  under  such  policy,  the  dea(JPfs^,.cause41bAthe  toI- 
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untary  act  of  the  assured,  knowing  and  intending  that 
his  death  shall  be  the  result  of  his  act,  and  when  he 
is  in  possession  of  his  ordinary  reasoning  faculties, 
such  suicide  will  prevent  a  recovery,  unless  he  is  im- 
pelled thereto  by  an  insane  impulse  which  he  has  not 
power  to  resist.  A  contract  by  the  insurer  to  pay  the 
amount  of  the  policy  to  the  estate  of  the  insured  in 
case  of  his  deliberate  suicide  when  sane,  is  contrary 
to  public  policy  and  void.  Ritter  v.  Mutual  Life  Ins. 
Co.,  169  U.  S.   139,  3  Va.  Uw  Reg.  776. 

9.  Proof  of  IjO««.— When  the  general  agent  re- 
fuses to  recognize  any  claim,  such  refusal  waives 
compliance  with  the  conditions  as  to  preliminary 
notice  and  proof,  and  authorizes  immediate  suit. 
Traveler's  Ins.  Co.  v.  Harvey,  82  Va.  949.  As  U> 
waiver  of  technical  requirement,  see  Richards  on  Ins. 
i  80. 

10.  A«eitt«.— An  agent,  who  writes  policies,  set- 
tles the  terms  of  insurance,  investigates  losses  and 
recommends  payment  or  nonpayment,  must  be  deemed 
a  general  agent,  without  regard  to  extent  of  territory 
or  scope  of  powers;  and  such  agent  has  the  power  to 
waive  the  conditions  of  a  policy  as  to  the  preliminary 
proof  of  loss.  Traveler's  Ins.  Co.  v.  Harvey,  82 
Va.  949. 

A  life  insurance  company  is  chargeable  with  knowl- 
edge of  all  the  facto  stated  by  the  applicant  for  in- 
surance to  the  agent  as  to  the  time  of  his  birth;  and 
he,  having  truly  sUted  to  the  agent  the  time  of  his 
birth,  cannot  be  held  to  have  made  a  missutement 
towards  the  insurer,  although  the  written  application, 
as  drawn  up  by  the  agent,  does  not  correspond  with 
the  verbal  statement  made  by  the  assured  to  the 
agent.     McCall  v.  Ins.  Co.,  9  W.  Va,  237. 

A  contract  procured  by  the  false  represenUtion  of 
an  agent  is  not  voidable  at  the  option  of  the  party 
deceived,  where  it  appears  that  the  represenUtion 
was  the  mere  expression  of  an  opinion,  and  did  not 
amount  to  an  engagement  or  undertaking  that  the 
fact  was  as  represented.  In  the  case  at  bar,  the 
plaintiff  in  error  was  induced  to  take  out  further 
insurance  in  a  company  on  the  representation  of  an 
agent  of  the  company  that  the  company  would  pay 
him  the  cash  surrender  value  of  a  policy  which  he 
already  held  in  the  company.  This  representation  was 
the  expression  of  an  opinion,  and  not  the  statement 
of  a  fact.  Garber  v.  Bresee  &  Sons,  96  Va.  644,  4 
L.   R.   A.   765. 

Where  the  company  ratifies  an  agent's  unauthorized 
acts,  it  cannot  afterwards  object  to  his  want  of  au- 
thority. New  York  Life  Ins.  Co.  v.  Taliaferro,  95 
Va.  522. 

11.  Constnictlon. — The  same  rules  of  interpre- 
tation applicable  to  other  instruments  are  applicable  to 
policies  of  insurance,  which  are  to  be  interpreted  ac- 
cording to  their  sense  and  meaning.  Where  the  in- 
sured has  violated  the  plain  terms  of  the  contract  he 
cannot  recover.  Universal  Life  Ins.  Co.  v.  Devore, 
88  Va.  778. 

Where  a  policy  contains  contradictory  provisions  or 
is  BO  formed  as  to  render  it  doubtful  whether  the 
parties  intended  that  the  exact  truth  of  the  applicant's 
statement  should  be  considered  a  condition  precedent 
to  any  binding  contract,  the  construction  which  im- 
poses on  the  insured  the  obligations  of  a  warranty 
should  not  be  favored.  Schwartzbach  v.  Valley  Pro- 
tective Union,  25  W.  Va.  .622. 

If  a  plain,  unambiguous  policy  of  insurance  stipu- 
lates that,  in  consideration  of  a  stated  bimonthly  pre- 
mium, there  shall  be  paid  to  the  beneficiary  a  given 
ttim  upon  the  death  of  the  insured  less  any  "indebted- 
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ness  due  to  the  company"  issuing  the  policy,  such 
indebtedness"  cannot  refer  to  unearned  or  unac 
crued  premiums,  but  must  refer  to  a  real  or  actual 
indebtedness  that  the  insured  or  beneficiary  is  liable 
to  the  company  when  the  poHcy  matures.  Nat.  Life 
Ins.  Ass'n  v.  Berkeley,  97  Va.  571,  5  Va.  Law  Reg- 
703. 

A  mutual  benefit  society  provided  in  its  charter  that 
on  the  death  of  a  member  "the  fund  to  which  his 
family  is  ent\tled  shall  be  paid  as  designated  in  the 
application  for  membership,  and  this  being  changed 
by  death  or  otherwise,  it  shall  go — first,  to  the  widow 
and  infant  children,"  and  then  to  others  in  order 
named.  The  insured,  in  his  application,  directed  that 
the  fund  should  be  paid  as  specified  in  his  will.  He 
died  without  a  will,  leaving  a  widow  but  no  infant 
child.  Held,  that  the  widow  was  entitled  to  the  fund. 
Whitehurst  v.   Whilehurst.  83   Va.   153. 

Section  3252  of  the  Code  of  Virginia,  requiring  that 
conditions  and  restrictive  provisions  of  insurance  pol- 
icies must  be  written  or  printed  in  type  of  a  pre- 
scribed size,  should  be  liberally  construed.  The  whole 
provision  relied  on  must  be  in  writing  or  printed  in 
type  of  the  prescribed  size,  or  else  it  is  not  available 
as  a  defense  to  an  action  on  the  policy.  Nat.  Life 
Ass'n  V.   Berkeley,  97  Va.  571. 

Only  such  assessment  comiwnies  as  raise  money  to 
pay  a  loss  by  a  member's  death,  by  assessment  made 
upon  those  who  survive  him,  are  entitled,  under  act 
of  May  18,  1882,  to  be  licensed  without  making  the 
deposit  of  bonds  under  Code  1887,  |  1271.  In  the 
act  of  May  18,  1887,  the  words  "surviving  members" 
designate  such  as  are  "not  deceased,"  and  not  those 
whose  policies  are  "not  lapsed."  Mutual  Benefit  Life 
Ins.  Co.  V.  Marye,  85  Va.  643. 

12.    flS^ldenee. 

(1)  Fraud. — Fraud  may  be  established  by  circum- 
stantial evidence  as  well  as  by  direct  testimony,  but, 
in  either  case,  it  must  be  clearly  and  satisfactorily 
proved.  It  will  not  be  presumed  from  doubtful  evi- 
dence, or  circumstances  of  suspicion.  The  law  never 
presumes  fraud,  but  the  presumption  is  always  in  fa- 
vor of  innocence  and  honesty.  New  York  Life  Ins. 
Co.  V.  Davis,  96  Va.  737. 

An  averment  in  an  answer  that  a  policy  of  insur- 
ance was  procured  by  the  suppression  of  material 
facto,  and  that  the  assured  and  another  conspired  to 
thus  obtain  the  policy,  is  a  sufficient  charge  of  fraud 
to  admit  evidence  to  prove  the  facts.  Nat.  Life  Ass'n 
V.  Hopkins,  97  Va.   167. 

In  an  action  on  a  life  policy,  where  defense  is  made 
on  the  ground  that  the  assured  had  falsely  and  fraud- 
ulently misrepresented -his  age,  his  declarations  as  to 
his  age  in  a  former  application  to  another  company 
for  a  policy  for  the  benefit  of  another  person  cannot 
be  received  in  evidence  against  the  beneficiary  in  the 
policy  in  suit  to  prove  the  facto  stated  therein,  but 
after  proof  tending  to  show  that  his  age  is  different 
from  what  he  represented  it  to  be,  it  may  be  received 
to  show  that  he  had  knowledge  of  his  age,  and  falsely 
and  fraudulently  misrepresented  it.  Union  Central 
Life  Ins.  Co.  v.  Pollard,  94  Va.   146. 

Statements  of  the  insured  sometime  before  his  ap' 
plication  are  not  admissible  evidence  to  disprove  repre- 
sentations of  his  age  contained  in  said  application; 
nor  are  statements  admissible  which  were  made  by  in- 
sured to  company's  agent  several  months  after  the 
policy  was  issued,  nor  is  it  proper  to  allow  a  witness 
to  give  in  evidence  his  opinion  ^f^»«urcd^  ^age  from 
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the  latter's  appearance.  Valley  Mut.  Life  Ass'n  v. 
Teewalt,   79   Va.   421. 

(2)  AaseAsmeiits. — Where  the  by-laws  of  a 
mutual  life  insurance  company  provide  that  "no  ques- 
tion shall  be  raised  as  to  the  right  to  make,  or  ne- 
cessity of,  any  mortality  assessment  made  under  any 
certificate  of  membership,  except  in  the  lifetime  of  the 
member,  and  within  six  months  from  the  time  the 
same  was  made,"  it  is  not  competent  for  the  plaintiff, 
after  the  death  of  the  member,  to  offer  evidence  for 
the  purpose  of  raising  such  question.  Easley  v.  Ins. 
Co.,  91   Va.   161. 

<3)  Parol  Evidence. — Parol  evidence  is  admis- 
sible to  prove  that  the  conditions  inserted  in  the  re- 
ceipts were  in  violation  of  the  agreement  of  the  as- 
signee of  the  insured  and  the  secretary  of  the  com- 
pany, and  that  by  that  agreement  the  forfeiture  of  the 
policy,  if  it  had  been  forfeited,  was  unconditionally 
waived.     McLean  v.  Ins,  Co.,  29  Gratt.  361. 

13.    Forelirn  Insurance  Companies. 
<1)     Attachment. 

a.  In  General. — An  insurance  company,  incor- 
porated by  the  laws  of  New  York,  having  its  principal 
place  of  business  in  that  state,  which  has  complied 
with  the  laws  of  Virginia  in  relation  to  foreign  in- 
surance companies  doing  business  in  the  state,  by  mak- 
ing the  deposit,  and  appointing  a  citizen  of  Virginia 
an  agent,  by  power  of  attorney,  etc.,  as  required  by 
statute,  is  not  a  resident  of  this  state,  within  the  mean- 
ing of  the  foreign  attachment  laws  of  Virginia,  and 
the  property  of  said  insurance  company  is  liable  to  such 
attachment  as  a  nonresident.  Whilst  a  corporation 
may,  by  its  agents,  transact  business  anywhere,  unless 
prohibited  by  its  charter  or  prevented  by  local  laws, 
it  can  have  no  residence  or  citizenship  except  where 
it  is  located  by  or  under  the  authority  of  its  charter. 
Cowardin  V.  Ins.  Co.,  32  Gratt.  445,  distinguishing 
Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  268,  and 
Conn.  Mut.  Life  Ins.  Co.  v.   Duerson,  28  Gratt.   630. 

b.  Measure  of  Recovery. — Each  policy  holder 
is  entitled  to  a  sum  of  money  which,  on  the  day  of  the 
company's  insolvency,  would  purchase  from  a  solvent 
company  a  policy  of  the  same  kind,  for  the  same 
amount  and  for  the  same  rate  of  premium.  This  sum 
is  ascertained  by  treating  the  difference  between  the 
premiums  paid  the  defendant  company  and  the  pre- 
miums to  be  paid  the  new  insuring  company  as  an 
annuity  for  the  assured's  expectation  of  life,  and  cal- 
culating its  cash  value.  Universal  Life  Ins.  Co.  v. 
Binford,  76  Va.   103. 

(2)  Garnishment.— The  treasurer  of  the  state, 
who  holds  bpnds  of  a  foreign  insurance  company,  do- 
ing business  in  the  state,  undeP  the  act  of  February  3, 
1866,  as  amended  by  the  act  of  March  3,  1871,  is  not 
liable  to  be  summoned  as  garnishee  by  a  foreign 
creditor  of  the  insurance  company.  Rollo  v.  Ins.  Co., 
23  Gratt.  509,  14  Am.  Rep.  147. 

(8)  License  Tax.— The  city  of  Norfolk  has  au- 
thority under  its  charter,  to  impose  a  license  tax  upon 
foreign  insurance  companies  having  an  agency  in  the 
city;  and  suck  companies  are  not  exempted  from  this 
tax  by  the  act  of  1871-72,  ch.  385.  f  57,  p.  484. 
Humphreys    v.    City    of    Norfolk,    25    Gratt.    97. 

(4)  Conflict  of  Lairs.— The  validity,  nature,  in- 
terpretation and  effect  of  a  contract  of  insurance  is  de- 
termined by  the  law  of  the  place  with  reference  to 
which  it  is  made,  and  an  express  stipulation  of  the 
parties  that  it  is  to  be  held  and  construed  as  made 


with  reference  to  a  certain  jurisdiction  shows  by  what 
law  they  intended  the  transaction  to  be  governed. 
Union  Central   Life  Ins.  Co.  v.  Pollard,  94  Va.  146. 

II.    Accident  Insurance. 

1.  Definition. — "Accident  insurance  is  an  in- 
surance against  personal  injury,  or  loss  of  life,  by 
accident,  and,  though  applied  to  a  particular  dass  of 
risks,  depends  upon  essentially  the  same  principles  as 
other  kinds  of  insurance.  The  value  of  the  interest 
insured  is  not  capable  of  exact  determination  after 
loss,  as  in  the  case  of  Are  and  marine  insurance,  bvt 
it  may  be  fixed  by  the  parties  within  such  limits  as  will 
not  make  it  a  wager  policy."  1  Am.  &  Eng.  Enc  Law 
(2d  Ed.)  285;  May  on  Insurance  (3d  Ed.)  Ii  7,  535, 
3  Min.  Inst.   (2d  Ed.)  pt.  2,   1197. 

2.  Voluntary  Exposure. — The  words  "voliin- 
tary  exposure"  in  an  accident  insurance  policy,  imply 
conscious,  intentional  exposure  something  which  one  is 
willing  to  take  the  risk  of.  The  exposure  must  be  to 
what  reasonable  and  ordinary  prudence  would  pro- 
nounce dangerous,  and  the  accident  complained  of 
must  have  been  in  consequence  thereof.  Whether,  ia 
a  given  case,  the  conduct  of  the  insured  has  been 
such  as  to  preclude  a  recovery  is  for  the  jury,  under 
all  the  circumstances  of  the  case,  to  determine,  4>r. 
upon  a  demurrer  to  the  evidence,  for  the  trial  judge. 
Contributory  negligence  on  the  part  of  the  insured 
will  not  prevent  a  recovery.  Fidelity,  etc,  Co.  v. 
Chambers,  93   Va.   138. 

3.  Bodily  Infirmity. — Deafness  will  not  avoid 
a  policy  of  insurance  "against  injuries  received  in  a 
consequence  of  bodily  infirmity,"  in  the  absence  of 
evidence  that  such  deafness  in  any  way  contributed 
to  the  injury.  Fidelity,  etc,  Co.  v.  Chambers,  93  Va. 
138. 

4.  Asphyxiation — Instructions. — An  acci- 
dent policy  contained  a  provision  that  no  recovery 
could  be  had,  unless  it  was  proved  that  the  death  of 
the  insured  was  "caused  by  external,  \'iolent,  and  ac- 
cidental means,"  or  where  "caused  by  taking  poi«on. 
or  by  contact  with  poisonous  substances."  The  insured 
was  found  dead  in  bed  from  inhaling  coal  gas.  The 
testimony  was  conflicting  as  to  whether  coal  gas  wis 
"poison  or  poisonous  substance."  Held,  that  it  was 
not  error  for  the  court  to  refuse  to  instruct  the  jury 
that  inhaling  coal  gas  was  a  taking  of  poison,  if  they 
believed  coal  gas  to  be  a  poisonous  substance,  which, 
when  inhaled,  destroyed  life.  U.  S.  Mut.  Aoddoit 
Ass'n  V.  Newman,  84  Va.   52. 

Where  the  policy  contained  a  clause  that  "the  bene- 
fits  shall  not  extend  to  any  bodily  injury  of  whick 
there  shall  be  no  external  and  visible  signs  upon  the 
body  of  the  insured;"  and  the  evidence  showed  that, 
when  found,  the  body  had  bloody  froth  at  the  mouth, 
spots  of  blood  on  face  and  breast  and  red  spots  on 
body:  Held,  that  it  was  not  error  for  the  court  to 
refuse  to  instruct  the  jury  that  if  there  were  no 
visible  signs  of  injury  upon  body  of  insured,  acep* 
the  froth  and  red  spots,  that  did  not  constitute  vistbk 
and  external  signs  of  injury,  as  it  was  a  fact  properly 
determinable  by  the  jury.  U.  S.  Mut.  Accident  Ass's 
V.  Newman,  84  Va.  52. 

5.  Injuries  Received  In  the  Discharge  •! 
Duty. — A  corporation  organized  to  afford  rdief  to 
employees  of  certain  railroad  companies,  in  one  ar« 
tide  of  its  constitution  provides  relief  to  those  mjured 
"by  accidents  while  in  the  discharge  of  duty,  and  in 
the  service  of  the  Baltimore  &  Ohio  Railroad  Com* 
pany,  or  of  any  other  railroad  company  whose  em- 
ployees shall  be  admitted  to  the  privileges  of  member- 
ship;**  and  in  another  article,  "while  in  the  disdiargt 
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of  duty  in  the  service  of  either  of  the  companies 
aforesaid/'  An  employee,  who  from  4  to  15  minutes 
before  had  quit  work  for  the  day.  while  going  home 
from  work,  in  crossing  the  railroad  tracks,  was  killed 
by  cars.  Held,  that  he  is  entitled,  as  a  member  of 
the  association,  to  relief  from  it.  Kinney  v.  Balti- 
more, etc..  Relief  Ass'n,  35  W.  Va.  385,  14  S.  ^. 
Rep.  8. 

6.    Rules  of  Gonstractlon. 

(1)  In  General. — The  same  rules  of  construction 
apply  to  this  as  to  other  instruments.  Its  language  is 
to  receive  a  reasonable  construction,  and  its  intent 
and  substance  should  be  regarded.  When  two  con- 
structions can  be  given  it,  that  most  favorable  to  the 
insured  must  be  given.  Where  there  is  doubt  as  to 
the  meaning  of  terms  employed  by  the  company  to 
exempt  it  from  liability,  they  are  to  be  construed  most 
strongly  against  the  insurer.  U.  S.  Mut.  Accident 
Ass'n  V.  Newman,  84  Va.  52;  Fidelity,  etc.,  Co.  v. 
Chambers,  93  Va.  142. 

(2)  InsnUtclent  Statement  Not  Demnrra- 
ble. — The  object  of  sec.  3249  of  the  Code,  which 
authorizes  the  court  to  require  a  plaintiff  or  defend- 
ant to  state  the  particulars  of  his  claim  or  defense  is 
to  give  the  opposing  party  more  definite  information 
of  the  character  of  such  claim  or  defense  than  is  gen- 
erally disclosed  by  the  declaration,  notice,  or  plea, 
and  to  prevent  surprise.  But  such  statement  does 
not  constitute  the  issue  to  be  tried,  and  need  not  be 
as  formal  or  precise  as  a  declaration  or  plea.  It  is 
not  the  subject  of  a  demurrer.  If  the  statement  is 
not  sufficient,  the  trial  court  should  require  a  sufficient 
statement,  and,  if  not  furnished,  exclude  evidence  of 
any  matter  not  described  in  the  notice,  declaration,  or 
other  pleading,  so  plainly  as  to  give  the  adverse  party 
notice  of  its  character.  If  the  statement  fails  to  dis- 
close a  legal  claim,  or  to  constitute  a  defence  at  law, 
motion  should  be  made,  if  the  issue  is  tried  by  a  jury, 
to  exclude  any  evidence  offered  in  respect  to  the  mat- 
ter contained  in  the  statement,  or  if  the  evidence  has 
been  admitted,  to  strike  it  out,  or  to  correct  its  effect 
by  appropriate  instructions.  Columbia  Accident  Ass'n 
v.  Rockey,  93  Va.  678. 

(8)  Bqnitable  Set-Off.— The  provisions  of  sec. 
3299  of  the  Code  as  originally  enacted  in  1831,  allow- 
ing a  special  plea  of  equitable  set-off,  were  intended 
to  enlarge  the  right  of  defense  theretofore  existing  at 
common  law,  and  not  to  impair  any  previous  right,  or 
to  take  away  defenses  previously  allowed  by  law. 
The  common-law  right  of  recoupment  was  not  im- 
paired, but,  in  addition  thereto,  the  statute  permitted 
the  defendant  to  recover  any  damages  he  could  prove 
in  excess  of  the  damages  claimed  by  the  plaintiff,  and 
in  an  action  upon  a  sealed  contract  to  prove  a  failure 
of  consideration,  or  fraud  in  its  procurement,  or 
breach  of  warranty  of  the  title  or  soundness  of  per- 
sonal property,  for  the  price  or  value  whereof  he  had 
entered  into  the  contract.  Columbia  Accident  Ass'n 
v.   Rockey,  93  Va.  678. 

B.   PLEADINO    AND    PRACTIGB. 
I.  Salts   In   Equity. 

1.  Clearness. — It  is  an  elementary  rule  that  the 
bill  should  state  the  right,  title  or  claim  of  the  plain- 
tiff with  accuracy  and.  clearness,  and  that  it  should  in 
like  manner  sUte  the  injury  or  grievance  of  which  he 
complains  and  the  relief  which  he  asks  of  the  court. 
Universal   Life  Ins.  Co.  v.  Devore,  83  Va.  267. 

a.  BInltlfarlonsness. — A  bill  which  sets  forth 
two  distinct  and  inconsistent  causes  of  action,  upon 
two  different  policies  of  insurance,  one  actually  issued. 


upon  which  the  premiums  were  not  paid,  the  non- 
payment being  excused  by  the  alleged  insolvency  of 
the  company,  the  other,  which  ought  to  have  been 
issued,  because  the  first  had  been  surrendered  and 
receipted  in  full  to  the  company,  is  bad  on  demurrer. 
Universal  Life  Ins.  Co.  v.  Devore,  83  Va.  267. 

8.  Rlirbt  to  Trial  by  Jnry. — If  an  insurance 
company  is  properly  before  the  court  in  a  chancery 
suit  where  its  policy  is  the  subject  of  litigation,  any 
issue  or  issues  raised  by  the  pleadings  as  to  its  lia- 
bility on  the  policy  must  be  tri^d  according  to  the 
rules  and  principles  governing  courts  of  equity  in  such 
cases.  It  is  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  but  only  in  the  event  that  the  case  made  shows  that 
a  jury  trial  is  proper.  New  York  Life  Ins.  Co.  t. 
Davis,  94  Va.  427. 

4.  Dismissal  of  Snlt. — ^Where  a  creditor  files 
a  bill  alleging  the  insolvency  of  an  insurance  company 
and  asking  that  the  creditors  be  convened,  that  the 
amount  of  the  company's  debts  and  assets  be  taken 
and  that  a  receiver  be  appointed,  the  creditors  de- 
scribed are  not  parties  thereto  in  any  sense;  nor  do 
they  become  so  unless  and  until  further  action  be 
had  in  the  cause.  Until  such  action,  the  suit  is  the 
suit  of  the  plaintiff  on  the  record,  he  is  the  sole 
dominus  litis,  and  therefore  may  dismiss  it  at  his  will 
and  pleasure.  Piedmont  and  Arlington  Life  Ins.  Co. 
v.    Maury,   75    Va.   508. 

5.  Bill  of  Re-rlemr. — Where  a  complainant  in  her 
original  bill  admits  that  one  of  the  defendants  had 
an  insurable  interest  in  the  life  of  her  husband,  and 
seeks  a  recovery  on  the  ground  that,  having  a  double 
security  for  his  debt,  he  had  collected  both,  she  can- 
not, in  her  bill  of  review,  deny  the  insurable  interest, 
and  seek  relief  on  other  grounds.  Beatty  v.  Barley, 
97  Va.   11. 

II.  Actions  on  Policy. 

1.  Wbo  May  Sne. — Where  C  takes  out  a  policy 
of  insurance  on  his  life  for  the  benefit  of  his  wife, 
and  the  insurance  company  fails  during  his  lifetime, 
he  may  sue  in  his  own  name  to  recover  the  premiums 
he  has  paid.  Universal  Life  Ins.  Co.  v.  Cogbill,  30 
Gratt.   72. 

Where  the  insured  took  out  a  policy  for  his  wife, 
and  in  case  she  died  before  him,  then  for  the  children, 
and  his  wife  did  die  before  him,  the  child's  interest 
in  the  policy  vested  immediately  upon  her  death,  and 
suit  should  be  brought  by  the  child  and  not  by  the 
personal  representative  of  the  wife.  Clemmitt  v. 
Ins.   Co.,  76  Va.  355. 

a.  Wbere  Action  Bronsbt. — In  Virginia  an 
action  at  law  or  suit  in  equity  may  be  brought  to  re- 
cover under  a  life  policy  in  any  county  or  corporation 
wherein  the  person  whose  life  was  insured  resided  at 
the  date  of  the  policy.  Va.  Code  1887,  |  3214.  See 
also,  Lile's  Notes  to   1   Min.   Inst.  p.   314. 

Where  the  purpose  of  the  action  is  to  subject  the 
deposit  required  by  law  to  be  made  by  foreign  insur- 
ance companies  with  the  state  of  Virginia  for  the  pro- 
tection of  the  insured,  the  policy  holder  may  sue  in 
the  circuit  court  of  the  city  of  Richmond.  Universal 
Life  Ins.   Co.  v.   Cogbill.   30  Gratt.   72. 

3.    Service  of  Process. 

(1)  Domestic  Companies. — The  same  rules 
which  govern  the  service  of  process  on  other  corpora- 
tions apply  to  insurance  companies.  For  service  of 
process  on  corporation,  see  Va.  Code  1887,  sec  3225; 
Lile's  Notes  to  1  Min.  Inst.  318  et  seq.  It  is  to  be 
noted,  however,  that  the  provisions  of  section  3214 
that  an  action  to  recover  a  loss  under  a  policy  of  in- 
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sarance  may  be  brought  in  any  county  or  corporation 
wherein  the  property  was  situated,  or  the  person  whose 
life  was  insured  resided,  at  the  date  of  the  policy,  are 
not  embraced  in  section  3215.  Hence,  these  provisions 
are  not  governed  by  the  inhibitions  of  section  3220, 
and  process  may,  therefore,  issue  to  some  other  county 
or  corporation  than  that  in  which  the  action  was 
brought,  and,  where  there  is  no  agent  residing  in  the 
county,  the  process  may  be  by  publication.  See  2 
Bart.  Law  Pr.  (2d  Ed.)  1298.  In  Wythevillc  Ins. 
Co.  V.  Stultz,  87  Y&.  629,  where  there  was  no  agent 
in  the  county  in  which  the  action  was  brought,  it  was 
held  that  service  by  publication  was  proper,  although 
the  company  was  doing  business  both  in  banking  and 
insurance,  and  another  kind  of  service  is  provided 
for  in  an  action  against  banks. 

(2)  Foreign  Companies. — In  Virginia  it  is 
provided  by  statute  that  every  foreign  insurance  com- 
pany doing  business  in  the  state  shall  appoint  an  agent 
in  the  city  of  Richmond  upon  whom  process  may  be 
served,  and  that  in  case  of  his  death  or  inability  to 
act,  process  may  be  served  upon  the  Auditor  of  Public 
Aoconats.  V.  C.  H  1266,  1267,  as  amended  by  Acts 
U89-'90,  p.  9;  Continental  Ins.  Co.  v.  Kasey,  27 
GratL   216. 

In  West  Virginia  there  is  a  similar  statute  provid- 
ing for  an  agent  upon  whom  process  may  be  served. 
Code  W.  Va.,  chap.  124,  |  9. 

Where  a  company  withdrew  from  a  state  and  revoked 
its  appointment  of  an  agent,  but  afterwards  re-entered 
the  state  and  appointed  another  agent  under  a  new 
law,  it  was  held  that  the  new  la\r  referred  to  past  as 
well  as  to  future  contracts,  and  service  on  the  new  agent 
in  an  action  on  a  contract  made  when  the  company  was 
prcWously  doing  business  in  the  state  was  sustained. 
Conn.   Mut  Life  Ins.   Co.  v.  Duerson,  28  Gratt.  630. 

4.    Declaration. 

(1)  Statntory  Form. — In  Virginia  it  has  been 
provided  by  statute  that  if  the  plaintiff  file  the  policy, 
or  a  sworn  copy  thereof,  with  his  declaration,  it  shall 
not  be  necessary,  in  respect  to  the  conditions  and  pro- 
visos of  such  policy,  to  set  forth  in  the  declaration 
every  such  condition  and  proviso,  nor  to  allege  observ- 
ance thereof  or  compliance  therewith  in  particulars; 
but,  it  shall  be  sufficient  to  refer  to  the  policy  or  copy 
and  allege,  in  general  terms,  the  performance  of  all  its 
conditions  and  the  violation  of  none  of  its  prohibitions. 
V.  C.  1887,  sec  3251.  By  Acts  1895-'96,  p.  707,  the 
pleadings  are  to  be  filed  and  the  proceedings  matured 
as  in  ordinary  actions. 

A  declaration,  from  which  it  is  evident  that  the 
pleader  inter  dcd  to  proceed  under  this  statute,  is 
good,  although  it  largely  follows  the  form  of  an 
ordinary  declaration  in  debt.  Va.  F.  &  M.  Ins,  Co.  v. 
Saunders,  84  Va.  210;  Travis  v.  Peabody  Ins.  Co.. 
28  W.  Va.  583.  For  form  of  declaration,  see  1  Bart. 
Law  Pr.  (2d  Ed.)  408;  4  Min.  Inst.,  pt.  2  (3d  Ed.) 
1684. 

In  West  Virginia  a  brief  form  for  actions  on  insur- 
ance policies  is  provided  by  statute.  Code  W.  Va., 
chai>.  125,  sec.  61. 

Where  the  declaration  is  drawn  under  such  statute 
and  additional  statements  are  ordered  by  the  court, 
inch  statements  are  to  be  regarded  as  informal  plead> 
tags.  Rheims  v.  Ins.  Co.,  39  W.  \'a.  672,  20  S.  E. 
Rep.  67<l. 

In  assum^sii  the  common  courts,  or  other  courts 
proper  in  that  action,  may  be  joined  with  a  court  in 
the  statutory  form.  Bentley  v.  Ins.  Co.,  40  W.  Va. 
729.  23  S.  E.  Rep.  584. 

(2)  MTIiat  Maat  Be  Averred. — In  an  action  on 
an  insurance  policy,  where  the  money  is  only  payable 


on  the  performance  of  certain  acts  and  the  eziateDoc 
of  certain  facts,  the  declaration  most  aver  the  p«- 
fonnance  of  those  acts  and  the  existence  of  thfltf 
facts.  There  can  be  no  recovery  upon  such  poli^ 
upon  a  declaration  which  contains  only  the  eonnun 
counts.  If  the  common  counts  were  sufficient,  then 
the  act  for  simplifying  declarations  on  insarsaee 
policies  (V.  C.  1887,  sec.  3251)  was  wholly  unnccM- 
sary.  Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95 
Va.  773. 

An  averment  that  an  insurance  company  has  «fffl4t 
and  is  making  illegal  assessmenu  on  its  policy  holden, 
including  the  plaintiff,  is  not  sufficient  to  show  that 
the  company  has  repudiated  the  contract  so  as  to  en- 
title the  plaintiff  to  sue  at  once  and  recover  its  ralne. 
The  policy  holder  is  only  bound  to  pay  lawful  assess- 
ments, and  then  only  upon  proper  notice.  Refusal  to 
pay  illegal  assessments  is  no  reason  for  avoiding  the 
policy,  and  the  policy  holder  is  not  entitled  to  quin- 
tain an  action  against  the  company  before  the  polky 
has  been  declared  void.  Lee  v.  Mutual.  4c,  Ufe 
Ass'n,   97   Va.   160. 

<3)  Demurrer. — Misjoinder  of  parties  is  not  a 
good  ground  of  demurrer,  under  Acts  189S-'96,  p. 
453.     Lee  v.  Mutual,  &c.  Life  Ass*n,  97  Va.  160. 

In  West  Virginia  the  plaintiff  may  be  required  to 
file,  in  addition  to  his  declaration,  a  sworn  state- 
ment of  the  facts  which  he  expects  to  prove,  and,  in 
an  insurance  case,  the  legal  sufficiency  of  the  facts 
thus  presented  was  held  to  be  properly  raised  by  a 
demurrer.  Deitz  v.  Ins.  Co.,  31  W.  Va.  851,  8  S.  E. 
Rep.   616. 

(4)  Amendment. — The  court  may  allow  the 
plaintiff  to  amend  his  declaration,  where  it  omits  one 
of  the  conditions  endorsed  upon  the  policy.  New 
York  Life   Ins.   Co.   v.    Hendren,  24  Gratt  536. 

6.  Reco-rery  by  Motion. — A  motion  maj  be 
maintained  under  sec  3251  of  the  Code  of  Virgmia. 
as  amended  by  Acts  1895-'6,  p.  707,  for  a  judgment  on 
an  insurance  policy,  and  the  notice  takes  the  place  of 
both  writ  and  declaration.  Grubbs  v.  Ins,  Co.,  94  Va. 
589;  Morotock  Ins.  Co.  v.  Pankey,  91  Va.  259,  1  Va 
Law  Reg.  128;  Union  Central  Life  Ins.  Co.  v.  Pol- 
lard,   94    Va.    146. 

The  statutory  complaint  on  an  insurance  policy  (Va 
Code  S  3251,  as  amended  by  Acta  1895-'6,  p.  707)  can 
only  be  filed  where  the  loss  or  death  insured  against 
occurred  before  the  institution  of  the  suit  It  cannot 
be  filed  upon  an  averment  that  the  company  has  whoDy 
repudiated  and  abandoned  the  contract  Lee  t.  Mu- 
tual, &c..  Life  Ass'n,  97  Va.   160. 

6.    Forelgrn  Companlesi. 

(1)  Removal  of  Canae. — In  an  action  npon  a 
policy  of  insurance  by  a  citizen  of  the  state  of  Virroia 
against  a  foreign  corporation  doing  business  in  tte 
state,  the  foreign  corporation  is  quoad  koc  damidled 
in  the  state  by  virtue  of  the  statutes  authoriiinf  tbe 
company  to  do  business  here,  and  is  not  entitled  to 
have  the  cause  removed  to  the  United  States  court 
on  the  ground  that  the  corporation  is  a  resident  of 
another  state.  Continental  Ins.  Co.  v.  Kasey,  27 
Gratt  216,  distinguished  in  Cowardin  v.  Ins.  Ca.  32 
Gratt.  445. 

(2)  l^lTrlt  of  Error.— Under  article  IV.  f  1,  d 
the  constitution  of  the  United  States,  and  the  act  oi 
Congress  of  May  26.  1790,  a  writ  of  error,  not  operat 
ing  as  a  supersedeas,  from  the  supreme  appellate  coort 
of  Texas  to  a  judgment  of  a  district  court  of  As* 
state,  will  be  regarded  as  lu'T^^e^^vie-^efhct  a 
Virginia  as  in  Texasgitized  by  VjOOvI^ 
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In  such  a  case,  an  actioa  may  be  mainUined  upon 
the  jndcment  in  Virginia,  notwithsUnding  the  pend- 
ency of  appeDate  proceedings  in  Texas,  but  the  Vir- 
giaia  court  may  order  that  no  execution  shall  be 
iastted  on  a  jadgm«At  obtained  in  such  action,  pro- 
Ttdcd  the  defendant  give  bond  and  security  conditioned 
to  satisfy  the  judgment  and  pay  all  damages,  costs 
and  fees,  etc.,  in  case  the  writ  of  error  pending  in 
Texas  should  be  determined  adversely  to  the  de- 
fendant. 

The  laws  of  Texas  arc  not  pleaded  nor  in  evidence 
in  the  cause,  but  in  the  absence  of  proof  of  a  differ- 
ence between  the  law  of  that  state  and  this,  it  will 
be  taken  that  the  law  of  that  state,  as  it  affects  the 
question  of  the  effect  of  a  writ  of  error  without  a 
supersedeas,  is  the  same  as  in  this  state.  Piedmont 
and  Ariington  Life  Insurance  Company  v.  !lay,  75 
Va.   821. 


879        *Johnston,  Trustee,  &c.  v.  Wilson's 
Adm'r  &  als. 

November  Term,   1877,  Richmond. 

1.  Judicial  Notice— Military  t^rdern.— The 
court  cannot  take  judicial  notice  of  the  military 
orders  extending  the  time  for  a  stay  of  execution 
on    judgments. 

3.  Military  Orders— Statute  of  Llmltatlonn.* 
— ^The  object  of  the  said  orders  was  to  extend  only 
those  provisions  of  the  law  which  related  to  the  stay 
of  executions  and  the  forced  sales  of  property;  and 
therefore,  if  they  had  any  validity,  they  did  not 
operate  to  suspend  the  running  of  the  statute  of 
limitations. 

8.  Statute  of  Llmltatlons-^Debts  of  Dece- 
dent n. — The  statute  of  limitations.  Code  of  1849, 
ch.  149,  I  9,  is  a  legislative  declaration  that  all  the 
provisions  of  that  chapter  in  regard  to  the  limitation  , 
of  actions  shall  apply  in  favor  of  the  testator's  debts,  I 
although  there  is  a  devise  of  real  estate  for  their 
payment,  unless  it  plainly  appears  that  the  testator 
otherwise  intended.  The  devise  is  not  of  itself 
sufficient  evidence  of  the  intent.  It  must  appear 
from  some  provision  or  phrase  independent  of  the 
devise,  which  indicates  the  purpose  of  the  testator. 

4.  Same — Same — Devlne  of  Real  Estate. — A 
devise  of  real  estate  for  the  payment  of  debts  will 
not  affect  the  operation  of  the  statute  of  limitation 
upon  such  debts,  whether  they  be  barred  at  the 
testator's  death  or  not,  unless  the  contrary  intention 
on   his   part  plainly  appears. 

5.  War  interest  improperly  abated  in  this  case. 

This  was  a  creditor's  bill  in  the  circuit 
court  of  the  town  of  Danville,  filed  in  Au- 
gust, 1873,  by  John  P.  Johnston,  trustee  of 
James  C.  Voss  and  his  creditors,  against 
the  administrator  de  bonis  non  of  George 
T.  Wilson,  deceased,  and  R.  M.  Lowrey  and 
Sarah  Josephine,  his  wife,  to  subject  the 
interest  of  said  George  T.  Wilson  in  cer- 
tain real  estate  in  and  near  Danville  to 
880  the  payment  *of  his  debts.  The  plain- 
tiff states  that  as  trustee  under  the 
deed  of  Voss  he  held  two  notes  of  Wilson 
and  also  an  account;  that  Wilson  died  in  the 


'Statute    of    Limitations — Saspeaslon. — In 

Coles  V.  Ballard,  78  Va.  139,  the  principal  case  is 
dted  for  the  proposition  that  the  statute  of  limita- 
tions was  suspended  April  17,  1861  to  January  1,  1869. 
See  also,  Norvell  v.  Little,  79  Va.  !41;  3  Min.  Inst. 
(2d  Ed.)   156. 


latter  part  of  1861,  and  by  his  will  subjected 
all  his  estate,  real  and  personal,  to  the  pay- 
ment of  his  debts,  and  subject  to  this  charge 
gave  it  ail  to  his  widow,  who  he  appointed 
executrix,  and  directed  that  she  should  not 
be  required  to  give  security;  that  the  will 
was  admitted  to  probate  in  January,  1862, 
and  Mrs.  Wilson  qualified  in  November  of 
the  same  year;  that  she  afterwards  married 
R.  M.  Lowry,  and  they  had  wasted  the 
whole  estate  except  the  interest  of  said 
George  T.  Wilson  m  a  parcel  of  real  estate 
in  and  near  Danville;  that  he  derived  this 
interest  under  the  will  of  his  father,  Na- 
thaniel Wilson,  who  gave  it  to  his  widow 
for  her  life,  and  directed  that  at  her  death 
his  estate  should  be  equally  divided  among 
all  his  children;  that  since  the  death  of  Mrs. 
Wilson,  the  division  of  the  estate  of  Na- 
thaniel Wilson  had  been  the  subject  of  a 
protracted  controversy  in  the  circuit  court 
and  court  of  appeals,  under  the  style  Pur- 
year  V.  Baptist  &  others,  which  had  not  yet 
been  concluded,  and  until  this  was  done,  the 
interest  of  George  T.  Wilson  could  not  be 
ascertained  or  subjected  to  the  payment  of 
his  debts;  that  for  this  cause  plaintiff  had 
delayed  for  several  years  to  bring  this  suit, 
hoping  it  would  not  be  necessary,  but  he 
was  then  advised  not  to  wait  longer.  He 
says  that  the  widow  of  George  T.  Wilson 
having  married,  his  estate  was  committed 
in  June,  1867,  to  the  sheriff,  but  he  had 
never  received  any  assets  of  the  estate. 

The  bill  was  taken  for  confessed  "as  to 
all  the  parties,  and  in  November,  1873,  a 
decree  was  made  directing  a  commissioner 
to  take  an  account  of  the  debts  of  George 
T.  Wilson,  showing  their  prioritfes  with 
several  other  accounts,  which  it  is  unnec- 
essary to  state. 
381  *In  November,  1875,  the  commis- 
sioner returned  his  report,  which  was 
excepted  to  by  the  plaintiff  on  the  ground 
that  the  commissioner  had  reported  two  of 
the  debts  claimed  by  him  as  barred  by  the 
statute,  and  the  account  as  not  proved.  Of 
the  debts  excluded  by  the  commissioner 
one  was  evidenced  by  a  negotiable  note  for 
$531.14,  which  bore  date  on  the  24th  of  July, 
1859,  and  was  payable  four  months  after 
date;  and  the  plaintiff  relied  on  the  facts 
stated  in  his  bill  as  excusing  his  delay  in 
bringing  his  suit,  even  if  the  time  of  lim- 
itation had  expired;  which  he  insisted  had 
not.  The  other  was  the  account  which 
ended  December  13th,  1860;  and  the  plain- 
tiff insisted  that  the  bill  having  stated  the 
claim  on  the  account,  and  having  been  taken 
for  confessed,  no  proof  of  the  open  account 
was  necessary,  and  the  statute  of  limitations 
did  not  bar  it.  The  will  of  George  T.  Wil- 
son was  Bled  with  the  bill,  and  is  as  there 
stated. 

On  the  1st  of  December,  1875,  Lowry  and 
wife  filed  their  answer  in  the  case,  in  which 
they  called  for  proof  of  the  plaintiffs  debts, 
of  which  they  averred  they  knew  nothing, 
and  they  claimed  the  protection  of  the  stat- 
ute of  limitations.  The  plaintiffs  excepted 
to  the  answer  and  to  the  filing  of  it,  be- 
cause  it   was   not   fully   responsive    to   the 
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bill  as  to  the  action  of  Mrs.  Lowry  as  ex- 
ecutrix, and  because  it  was  not  verified  by 
the  oath  of  each  of  the  parties. 

The  cause  came  on  to  be  heard  on  the  4th 
of  December,  when  the  court  held  that  the 
I>eriod  of  time  during  which  the  statute  of 
limitations  was  suspended  extended  only 
from  the  17th  of  April,  1861,  to  the  1st  of 
January,  1869,  and  made  a  decree  overruling 
the  plaintiffs  exceptions  to  the  commis- 
sioner's report,  and  as  to  these  items  con- 
firmed it,  and  held  that  the  said  two  debts 
of  the  plaintiff  were  barred  by  the  statute 
of  limitations.     And   the   decree      provided 

for  the  payment  of  the  debts  reported 
888    *as   due   by   the   commissioner   in   the 

order  of  their  priority,  abating  inter- 
est during  the  war  under  the  statute;  and 
sustaining  the  first  exception  to  the  answer, 
ordered  Lowrey  and  wife  to  answer  more 
fulv.  And  thereupon  Johnson  applied  to  a 
judge  of  this  court  for  an  appeal;  which  was 
allowed. 

H.  Robertson,  for  the  appellant. 

H.   R.    Barksdale,   for   the   appellees. 

Staples,  J.  The  first  question  to  be  con- 
sidered is  whether  the  debts  in  controversy 
arc  barred  by  the  statute  of  limitations.  It 
is  conceded  by  the  counsel  for  the  appel- 
lants that  the  act  of  March  3d,  1866,  known 
as  the  stay  law,  expired  on  the  1st  of  Jan- 
uary, 1869;  but  he  insists  that  the  several 
orders  issued  by  the  military  authorities 
having  control  of  the  state  of  Virginia  in 
the  ^ears  1868  and  1869,  extended  the  op- 
eration of  that  act  until  the  26th  of  Janu- 
ary, 1870,  and  that  these,  orders  have  all  the 
force  and  effect  of  legislative  enactments. 

It  might  be  a  sufficient  answer  to  this 
argximent  to  say  that  the  military  orders  to 
which  the  learned  counsel  refers,  are  not 
in  this  record,  and  do  not  appear  to  have 
been  relied  on  in  the  court  below. 

They  are  not  acts  or  proceedings  of  which 
this  court  will  take  judicial  notice,  but 
ought  to  have  been  proved  as  other  facts  in 
the  cause.  Burke  v.  Miltenberger,  19  Wall. 
U.  S.  R.  519.  It  is  not  necessary,  however, 
to  rest  our  decision  upon  this  ground.  The 
orders  in  question  clearly  have  no  such  ef- 
fect as  is  claimed  for  them  in  this  case,  as 
will  be  apparent  from  a  moment's  consid- 
eration. The  first  military  order  relating  to 
executions  was  issued  on  the  22d  December, 
1868.  It  simply  provides  that  the  stay 
of  executions  against  personal  prop- 
888  erty,  *which,  by  the  provisions  of  ''the 
stay  law,"  would  expire  on  the  1st  of 
January,  1869,  shall  be  extended  till  the 
1st  of  July,  1869;  and  if  on  or  before  the 
last  named  day  the  debtor  shall  have  paid 
all  the  interest  then  due,  execution  should 
be  further  stayed  until  other  orders  from 
headquarters.  All  the  subsequent  orders 
were  to  the  same  effect,  simply  continuing 
the  stay  of  execution.  All  of  them  were 
subject  to  certain  conditions  with .  resoect 
to  the  pajmient  of  interest,  and  unless  these 
conditions  were  strictly  complied  with,  the 


debtor  was  not  entitled  to  the  stay  of  ex- 
ecution. 

The  military  authorities  in  issuing  these 
orders  did  not  undertake  or  profess  to  ex- 
tend all  the  provisions  of  the  stay  law;  but 
only  so  much  of  it  as  related  to  executions 
and  the  forced  sales  of  property. 

This  court,  in  all  the  cases  before  it  in- 
volving the  construction  of  that  act,  has 
decided  that  the  statute  of  limitations  was 
suspended  unil  the  1st  of  January,  1869; 
not,  however,  because  the  creditor  was  pre- 
vented from  suing  out  execution,  but  be- 
cause the  seventh  section  of  the  act  bad 
provided  that  "the  period  during  which  tbe 
act  should  remain  in  force  shall  be  excluded 
from  the  computation  of  the  time  within 
which,  by  the  operation  of  any  statute  or 
rule  of  law,  it  might  be  necessary  to  com- 
mence any  proceeding  to  preserve  or  pre- 
vent the  loss  of  any  right  or  remedy."  If 
the  legislature  had  re-enacted  and  extended 
every  provision  of  the  stay  law  omitting 
this  section, .it  cannot  be  questioned  that  the 
result  would  have  been  the  complete  resto- 
ration of  the  statute  of  limitations  on  the 
1st  of  January,  1869.  The  military  orders 
do  not  profess  to  continue  the  seventh  sec- 
tion. They  make  no  sort  of  reference  to  it 
Their  whole  object  was  to  prevent  forced 
sales  of  property  after  the  stay  law  had  ex- 
pired by  its  own  limitation  until  relief  could 
be  afforded  by  the  legislature.  It  is  not 
384  to  be  supposed  *that  the  military  officers 
then  commanding  in  Virginia  designed 
to  do  more  than  provide  for  an  emergency, 
an  extraordinary  condition  of  affairs,  which 
demanded  immediate  action;  and  this  con- 
struction can  be  placed  upon  their  conduct 
without  doing  violence  to  their  language. 
It  is  unnecessary  therefore  to  decide  a  ques- 
tion, sometimes  suggested,  whether  the 
courts  would  now  recognize  as  valid  the 
order  of  any  military  commander  suspend- 
ing the  statute  of  limitations  for  a  longer 
period  than  that  prescribed  by  the  legis- 
lature. No  such  question  arises  here,  and 
it  need  not  be  considered. 

My  opinion  is,  as  stated  in  previous  cases, 
that  the  1st  of  January,  1869,  is  to  be  re- 
garded as  the  period  at  which  the  stay  law 
ceased  to  operate  and  the  statute  of  limi- 
tations again  commenced  to  operate  in 
Virginia. 

The  main  question  in  this  case  is,  whether 
the  provision  in  the  will  of  the  testator 
charging  his  real  estate  with  the  payment 
of  his  debts  prevented  the  running  of  the 
statute  of  limitations  as  to  the  debts  in 
controversy?  Prior  to  the  act  hereafter 
mentioned,  it  was  settled  that  a  devise  of 
real  estate  for  the  payment  of  debts,  or  a 
charge  upon  it,  which  was  in  effect  the 
same  thing,  created  a  trust  as  to  the  proceeds 
of  such  real  estate  for  the  payment  of  all 
those  debts  which  were  not  barred  at  the  time 
of  the  testator's  death;  and  after  that  event 
the  statute  did  not  so  run  as  to  affect  the 
claims  of  such  creditors  upon  the  proceeds. 
Chandler's  ex'x  v.  Neal's  ex'or,  2  Hen.  & 
Mun.  124.  In  some  of  the  earlier  cases  it 
was  held  that  a  devise  ioz^e  payjncnt  of 
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debts  had  the  effect  of  reviving  debts  al- 
ready barred  by  limitation;  but  this  doc- 
trine has  long  since  exploded,  and  it  is  now 
held  that  such  a  devise  does  not  take  a  debt 
out  of  the  operation  of  the  statute.  Burcke 
V.  Jones,  2  Ves.  &  Beam.  275;  7  John. 
Ch.  R.  293;  Tazewell  v.  Whittle's 
886  ♦adm'r,  13  Gratt.  329;  Baylor's  lessee 
v.  Dejarnette,  13  Gratt.  152;  1  Rob. 
Prac.  346. 

In  this  state  of  the  law  the  legislature 
passed  the  act  of  March  17th  1842  (Acts  of 
1841  and  '42,  page  55),  the  first  section  of 
ivhich  provides  that  where  any  person  shall 
die  seized  of  any  real  estate  which  he  shall 
not  by  his  will  have  charged  with  or  devised 
subject  to  the  payment  of  his  debts,  the 
same  shall  be  assets  to  be  administered  in 
courts  of  equity  ratably  for  the  payment 
of  all  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  special- 
ty, subject,  however,  to  a  proviso  that  no 
debt  should  be  charged  on  the  reality  which 
-was  not  evidenced  by  writing  signed  by  the 
debtor  or  his  agent. 

The  second  section  provided  that  no  tes- 
tamentary provision  charging  the  debts  of 
the  testator  generally  upon  his  real  estate 
shall  be  held  to  p:  vent  the  operation  of  the 
statute  of  limitations  against  such  debts,  un- 
less it  shall  plainly  appear  to  be  the  intent 
of  such  provision  that  the  said  statute  shall 
be   no  bar  to  their  recovery. 

What  is  the  meaning  of  this  latter  sec- 
tion? Docs  it  apply  to  all  the  debts  of  the 
testator  charged  upon  his  real  estate,  or  is 
it  to  be  confined  to  such  debts  as  are  barred 
by  the  limitation  at  the  time  of  his  death? 
Prior  to  the  enactment  of  the  first  section, 
which  must  be  considered  along  with  the 
second,  the  real  estate  of  a  person  dying 
intestate  was  liable  only  for  debts  of  record 
and  debts  evidenced  by  bond  in  which  the 
heir  was  bound.  The  statute  just  cited 
abolishes  this  rule  of  the  common  law.  It 
gives  effect  to  a  devise  for  the  payment  of 
debts;  but  when  there  is  no  such  devise  the 
real  estate  is  to  be  applied  pro  rata  to  all 
the  just  debts  of  the  decedent,  provided 
they  are  evidenced  by  writing.  Subject  to 
this  single  qualification  the  act  makes  the 
real  estate  liable  to  the  debts  of  the  de- 
cedent in  the  same  manner  and  to  the 
886  ♦same  extent  as  under  a  devise  for 
the  payment  of  debts  generally.  In  the 
one  case  to  be  administered,  perhaps,  as 
legal,  and  in  the  other  as  equitable  assets. 

The  legislature  having  thus  placed  upon 
the  same  footing,  so  far  as  the  real  estate 
Tvas  concerned,  debts  provided  for  by  the 
testator  and  debts  provided  for  by  the  stat- 
ute, by  the  second  section  of  the  act  al- 
ready cited  applied  to  both  the  same  limita- 
tion, unless  the  testator  plainly  indicated  a 
different  intention.  The  testator,  in  making 
his  real  estate  assets  for  the  payment  of 
his  debts  generally,  was  doing  no  more 
than  the  statute  effected  without  the  de- 
vise ;  it  was  proper,  therefore,  to  apply  to  those 
debts  the  same  rule  as  to  all  other  debts  in  the 
administration  of  the  real  assets.  And  this 
-was  by  way  of  analogy  to  the  principle  gov- 
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erning  a  bequest  of  the  personal  estate  for 
the  payment  of  debts;  which  was  never  re- 
garded as  creating  a  trust,  or  as  preventing 
the  running  of  the  statute  of  limitations. 
The  reason  is  that  such  a  bequest  does  no 
more  than  the  law  declares,  and  that  is, 
that  the  personal  estate  shall  be  assets  for 
the  payment  of  debts.  It  is  very  true  that 
the  act  of  1842  excludes  debts  due  by  ac- 
count, whereas  a  devise  for  the  payment  of 
debts  generally  would  embrace  them;  but 
this  was  only  an  additional  reason  for  ap- 
plying the  statute  of  limitations.  If  we  turn 
to  the  revisal  of  1849,  we  shall  find  abund- 
ant confirmation  of  this  view.  The  phrase- 
ology of  the  second  section  of  the  act  of 
1842  is  materially  changed,  and  is  incorpo- 
rated in  the  chapter  on  limitations.  It  is  as 
follows:  "No  provision  in  the  will  of  any 
testator  devising  his  real  estate  or  any  part 
thereof  subject  to  the  payment  of  his  debts, 
shall  prevent  this  chapter  from  operating 
against  such  debts,  unless  it  plainly  appear  to 
be  the  testator's  intention  that  it  shall  so  op- 
crate."  Code  of  1149,  ch.  149,  §  9. 
887  *This  is  in  effect  a  legislative  decla- 
ration that  all  the  provisions  of  that 
chapter  in  regard  to  the  limitation  of  ac- 
tions shall  apply  in  favor  of  the  testator's 
debts,  although  there  is  a  devise  of  real  es- 
tate for  their  payment,  unless  it  plainly  ap- 
pear that  the  testator  otherwise  intended. 
The  devise  is  not  of  itself  sufficient  evi- 
dence of  the  intent.  It  must  appear  from 
some  provision  or  phrase  independent  of 
the  devise,  which  indicates  the  purpose  of 
the  testator. 

When  the  testator  specifies  the  particular 
debts  he  means  to  be  paid  out  of  his  realty, 
but  little  difficulty  can  arise  with  respect 
to  his  intention.  It  may  be  safely  presumed 
these  debts  have  not  been  paid,  and  that  it 
was  his  purpose  they  should  be  paid,  at  all 
events,  without  regard  to  the  limitation. 
But  when  the  charge  is  for  the  payment  of 
debts  generally,  the  testator  has  no  refer- 
ence to  any  particular  debt.  It  is  not  to  be 
presumed  his  intention  was  to  provide  for  an 
indefinite  extension  of  time  in  favor  of  all 
who  might  assert  claims  against  his  estate. 

The  legislature,  at  the  revisal  of  1S49, 
changed  also  the  first  section  of  the  act  of 
1842.  It  abolished  the  distinction  between 
debts  evidenced  by  writing,  and  debts  not 
in  writing.  It  made  the  real  estate  assets 
for  the  payment  of  all  the  debts  of  the  de- 
cedent, whether  due  by  bond,  note,  or  open 
account:  so  that  if  we  hold  that  the  stat- 
ute has  no  application  to  debts  which  were 
not  barred  at  the  period  of  the  testator's 
death,  we  establish  a  rule  which  protracts 
indefinitely  the  settlement  of  estates  in 
favor  of  all  classes  of  creditors.  I  think  the 
legislature  in  declaring  that  a  devise  for 
the  payment  of  debts  shall  not  prevent  the 
statutes  of  limitation  from  operating 
against  such  debts,  has  plainly  manifested 
the  intention  to  apply  the  rule  to  all  debts 
of  the   testator,  whether  barred  or  not  at 

the  time  of  his  death. 
388        *The    statutes    of   limitation   in    for- 
mer times  were  no  great-^ayorites  with 
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the  courts.  But  the  spirit  of  modern  opin- 
ion and  modern  legislation  is  to  regard 
them  as  statutes  of  repose.  Their  tend- 
ency is  to  afford  protection  against  stale 
demands,  by  requiring  the  early  settlement 
of  claims  when  the  true  state  of  the  trans- 
action is  known  and  capable  of  explanation. 
In  Head  v.  Manner's  adm'rs,  5  J.  J.  Marshall, 
255,  the  supreme  court  of  Kentucky  says: 
"It  was  better  that  an  indulgent  or  negli- 
gent creditor  shall  be  subjected  to  the 
hazard  of  losing  a  just  demand  as  the  pen- 
alty of  delay,  than  that  the  crafty  and  dis- 
honest should  be  encouraged  to  sue  for 
claims  that  had  been  satisfied,  but  the  ex- 
tinguishment of  which  could  not  be  expected 
to  be  proved  satisfactorily  after  the  lapse  of 
several  years;  and  that  it  was  essential  to  the 
just  and  wholesome  administration  of  the 
law  in  its  remedial  action  on  private  rights, 
that  some  period  shall  be  fixed  beyond  which 
the  citizen  may  not  be  harassed,  but  may  feel 
secure  and  enjoy  repose."  Joynes  on  Lim- 
itation, 117;  Sutton  v.  Burras,  9  Leigh,  385; 
Bell  V.  Morrison,  1  Peter's  R.  361.  These 
observations  apply  with  great  force  to  the 
estates  of  dead  men.  Such  estates  are  pe- 
culiarly liable*  to  unjust  claims  from  the 
loss  of  papers,  the  removal  and  death  of 
witnesses,  and  above  all,  the  death  of  the 
only  person  in  general  capable  of  explain- 
ing the  real  nature  of  the  transaction. 

The  whole  spirit  of  our  legislation  is  to 
require  speedy  settlements  of  such  estates, 
not  merely  that  the  demands  of  creditors 
may  be  adjusted,  but  that  persons  interested 
as  legatees  and  devisees  or  distributees 
may  understand  the  extent  of  their  liabili- 
ties and  the  nature  and  value  of  their  in- 
terests. 

But  if  a  testator  inclined  to  be  just  as 
well  as  generous,  puts  into  his  will  a  charge 
upon  his  real  estate  for  the  payment  of  his 
debts,  thereby  suspends  the  operation 
889  of  ♦the  statutes  of  limitation  as  to  all 
persons  who  may  assert  claims  against 
his  estate,  it  is  manifest  that  there  is  no 
security  against  unjust  demands  or  vexa- 
tious and  expensive  litigation. 

I  think  a  liberal  interpretation  should  be 
given  to  the  statute,  an  interpretation  in 
harmony  with  the  spirit  of  our  legislation. 
My  opinion  is  that  under  the  present  law. 
a  devise  of  real  estate  for  the  payment  of 
debts  does  not  suspend  the  operation  of 
the  statute  of  limitations  as  to  such  debts, 
whether  they  are  barred  or  not  at  the 
death  of  the  testator,  unless  it  plainly  ap- 
pears that  such  was  his  intention. 

Applying  these  rules  of  construction  to 
the  debts  in  controversy,  it  appears  that 
the  note  of  $531.14  executed  by  George  T. 
Wilson,  and  the  account  for  $155.40,  due 
the  appellant  as  trustee,  and  also  the  ac- 
count for  $372.89,  due  J.  T.  Gcrst,  are 
within  the  operation  of  the  statute,  and  are 
barred  by  the  limitation.  The  note  for 
$192.15,  due  the  appellant  as  trustee,  is  not 
barred,   and   constitutes    a   valid   obligation. 

The  decree  of  the  circuit  court  is  there- 
fore substantially  correct  on  the  merits. 
There  is,  however,  a  difficulty  in  the  case 


growing  out  of  an  irregularity  in  the  pro- 
ceedings in  the  court  below.  The  commis- 
sioner to  whom  the  accounts  were  referred 
for  settlement,  made  a  statement  of  the 
debts  which  in  his  opinion  are  barred  by  lim- 
itation. This  part  of  the  report  was  ex- 
cepted to  by  the  plaintiff,  who  insisted  that 
the  debts  were  not  barred,  as  reported  by 
the  commissioner.  At  the  December  term, 
1875,  after  the  commissioner's  report  was 
completed  and  returned,  the  defendants  filed 
their  answer,  and  in  it  relied  upon  the  stat- 
ute of  limitations.  This  answer  was  ex- 
cepted to  as  not  being  responsive  to  the  bill 
in  one  particular  not  connected  with  the 
question  of  limitation.  The  exception  was 
890  sustained,  the  answer  ♦rejected  as  in- 
sufficient, and  the  defendants  directed 
to  answer  more  fully.  The  court  thereupon, 
without  waiting  for  the  answer,  at  the 
same  term  proceeded  to  decide  the  cause 
upon  its  merits,  entered  a  decree  as  though 
an  answer  was  in  the  cause  and  the  plea  of 
the  statutes  of  limitation  pleaded.  It  is 
very  clear  that  the  court  having  directed 
the  defendant  to  file  a  better  answer,  ought 
to  have  waited  until  such  answer  was  filed, 
or  afforded  the  defendant  an  opportunity 
of  doing  it  before  rendering  a  decree  on 
the  merits. 

The  question  now  arises  what  course  is 
to  be  pursued  here?  If  the  cause  is  sent 
back  there  is  no  doubt  the  defendant  will 
rely  upon  the  statute  of  limitations.  There 
is  no  reason  to  believe  that  the  aspect  of 
the  case  will  be  varied  by  any  further  pro- 
ceedings. The  court  is  as  fully  possessed 
of  every  fact  as  it  will  be  upon  any  further 
inquiry.  If  it  be  that  the  defendants  can- 
not claim  the  benefit  of  the  statute  of  limi- 
tations without  relying  upon  it  in  the  court 
below,  it  is  apparent  they  did  rely  upon  it 
before  the  commissioner  and  in  their  an- 
swer, and  they  ought  not  to  be  deprived  of  its 
benefit  here  because  the  court  rejected  the 
answer  as  insufficient  upon  other  grounds. 

The  decree  of  the  circuit  court  is.  how- 
ever, erroneous  in  abating  the  interest  ac- 
crued during  the  war  upon  the  debts  re- 
ported by  the  commissioner.  One  of  these 
only  is  due  the  appellant,  that  is  to  say  the 
note  of  $192.15;  the  others  are  due  to  cred- 
itors not  appealing  in  this  case.  All  the 
debts  are  secured  by  judgment,  bond  or 
note  obtained  or  executed  before  the  war. 
No  ground  is  suggested  for  abating  the  in- 
terest except  the  existence  of  war.  Accord- 
ing to  numerous  decisions  of  this  court 
this  constitutes  no  sufficient  reason  for  the 
abatement  of  interest  where  the  creditor 
and  debtor  are  citizens  and  subjects  of  the 

same  government. 
391         ♦My  opinion,  therefore,  is  to  amend 
the  decree  of  the  circuit  court  in  this 
particular,  and  as  amended  to  affirm  it. 

The  other  judges  concurred  in  the  opin- 
ion of  Staples,  J. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record. 
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there  is  no  error  in  the  decree  of  the  cir- 
cuit court,  except  in  abating  the  interest 
which  accrued  during  the  war  upon  the 
debts  set  out  in  Commissioner  Atkins*  re- 
port, which  interest  ought  to  have  been  al- 
lowed on  said  debts  by  said  circuit  court. 
It  is  therefore  adjudged,  ordered  and  de- 
creed that  the  said  decree  of  the  circuit 
court  be  amended  in  this  respect;  and  as. 
amended  stand  affirmed. 
Decree  amended  and  affirmed. 
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^DiUard   v.   Thornton. 

November   Term,    1877,    Richmond. 

Absent,  Moncvrs,  P. 

On  September  30,  1867,  a  summons  in  debt  on  a 
single  bill  was  sued  out,  returnable  to  the  succeeding 
October  rules,  to  which  rules  it  was  returned  exe- 
cuted on  the  3d  of  October;  and  the  plaintiff  filed 
his  declaration,  and  the  defendant  not  appearing, 
a  conditional  judgment  was  entered  against  him, 
which  was  confirmed  at  the  succeeding  rules  held 
October  28,  1867;  and  final  judgment  was  entered 
against  the  defendant  on  the  last  day  of  the  suc- 
ceeding term  of  the  circuit  court,  which  was  Oc- 
tober 31,  1867,  which  was  less  than  one  month  after 
the    service    of    process    on    the    defendant — Held: 

1.  Practice — Serr-ice  •!  Process  —  Final 
Jndvmemt  witkim  One  Month.— The  entry 
of  final  judgment  against  the  defendant  within 
one  month  after  he  was  served  with  process  was 
erroneous.     Code   1873,  ch.    166,  |   6. 

2.  Snnae — Same — Same.* — According  to  the 
true  construction  of  our  statutes,  where  less  than 
one  month  has  elapsed  between  the  service  of 
process  and  the  end  of  the  succeeding  term,  the 
conditional  judgment  will  become  final  at  the 
term  next  succeeding  the  expiration  of  one  month 
after   the   service   of  process. 

3.  Same — Setting  Aside  Jad^ment — Refn- 
statfnv  Caase. — The  aforesaid  judgment  of 
October  31,  1867,  having  been  set  aside  in  the 
court  below  on  the  motion  of  the  defendant,  the 
court  should  have  reinstated  the  cau9>'  upon  the 
docket,  with  liberty  to  the  defendant  to  plead,  and 
to  set  aside  the  office  judgment  upon  the  usual 
terms,  the  said  judgment  to  become  final  m  case 
of  his  failure  to  set  it  aside. 

4.  Same — Issaance  of  Fi.  Fa. — (Inashlnv 
FroceediaiT".— Where  under  ?uch   a  jadKnient 

a  /i.  f:  is  issued,  and  there  is  a  proceeding  by 
393         suggestion    against    persons    indebted    *to    the 
defendant,  such  defendant    may,  upon  proper 
notice,   appear   in   such   proceeding   and  have   the 
judgment  vacated,  and  all  proceedings  thereunder 
quashed. 
a.   ^aaskinv    an     Eezecntion — Notice. — A 
notice   to   reverse    or   correct  a   judgment   by   de- 
fault,  or  to  quash  an  execution,   need   not  be  in 


*Statate — Month.— In  Turnbull  v.  Thompson,  27 
Gratt.  306,  it  was  held  that  where  a  summons  of  debt 
was  served  on  defendant  on  February  3,  the  judg- 
ment by  default  might  become  final  on  March  3.  as 
under  the  statute,  the  day  of  service  of  the  process 
may  be  counted.  See  also,  Barton's  Law  Pr.  (2nd 
Ed.)  334,  557,  574;  4  Mhi.  Inst.  (3d  Ed.)  721,  723; 
IMck  V.  Robinson,  19  W.  Va.  165. 


writing.  All  that  is  requisite  is,  that  there  should 
be  reasonable  notice. 

6.  Sam'c — Same — ^Time  to  Ohject.*- It  is  too 

late  to  make  the  objection  in  the  appellate  court 
that  the  notice  was  insufficient,  when  the  parties 
appeared  and  made  no  such  objection  in  the' 
court  below. 

7.  Jartsdiction  of  Courts*. — ^The  court  below 
having  vacated  the  judgment  of  Ocotober  31,  1867, 
upon  a  motion  of  the  defendant,  where  all  parties 
appeared  by  their  counsel,  it  had  no  jurisdiction 
to  correct  its  action  in  that  regard  under  f  5,  ch. 
177  of  Code  of  1873;  but  the  proper  remedy  was 
by  appeal. 

This  was  an  appeal  by  W.  H.  Dillard 
from  a  judgment  of  the  circuit  court  of 
Sussex,  in  a  case  in  which  he  was  ^aintifF  and 
R.  E.  Thornton  was  defendant.  The  case  is 
fully  stated  by  Judge  Burks  in  his  opinion. 

Jones  &  Bouldin,  for  the  appellant. 

No  counsel  for  the  appellee. 

Burks,  J.  On  the  30th  day  of  September, 
1867,  W.  H.  Dillard  sued  out  of  the  clerk's 
office  of  the  circuit  court  of  Sussex  county 
a  summons  in  debt  on  a  single  bill  against 
R.  E.  Thornton,  returnable  to  the  next  suc- 
ceeding rules  the  first  Monday  in  October. 
The  summons  was  duly  executed  on  the  3d 
of  October  and  returned,  and  the  plaintiff 
filed  his  declaration  at  the  return  day.  The 
defendant  not  appearing,  a  conditional 
judgment  was  entered  against  him,  which 
was  confirmed  at  the  succeeding  rules  held 
on  the  last  Monday  in  October,  because  the 
next  term  of  the  circuit  court  of  Sussex 
commenced  on  the  29th  day  of  October, 
which  was  the  Tuesday  preceding  the 
394  first  Monday  in  November,  ♦and  final 
judgment  was  entered  against  the  de- 
fendant as  of  the  31st  day  of  October, 
which,  it  is  supposed,  was  the  last  day  of 
the  term  of  said  circuit  court,  although  it 
is  not  so  stated  in  the  record. 

On  this  judgment  a  writ  of  fieri  facias 
was  issued  on  the  4th  day  of  November, 
1867,  under  which  there  was  a  levy  by  the 
sheriff  and  the  judgment  partly  satisfied. 
Several  other  executions  were  afterwards 
issued  from  time  to  time,  which  proved 
fruitless.  The  last  was  issued  on  the  12th 
day  of  October,  1871,  and  at  the  same  time, 
upon  a  suggestion  by  the  plaintiff,  that  by 
reason  of  the  lien  of  his  execution,  there 
was  a  liability  on  certain  parties  named,  a 
summons  was  issued  against  them  to  an- 
swer the  suggestion  at  the  next  term  of  the 
court.  The  summons  was  returned  duly 
executed,  and  at  the  then  next  term,  to-wit: 
on  the  25th  day  of  October,  1871,  on  the 
motion  of  Thornton,  the  court  annulled  the 
juflprment  of  the  31st  of  October,  1887,  and 
quashed  the  executions  and  all  the  proceed- 
in&rs   had  under   the   said  judgment. 

At  the  term  of  the  court  held  in  April, 


'Appellate  Cowrt— Objections  There— Re- 
view.—In  Railroad  Co.  v.  Miller,  80  Va.  821,  the 
principal .  cane  was  cited  for  the  proposition  that  de- 
fects in  notice,  or  in  service  of  notice,  by  sub-con- 
tractor under  the  mechanics'  lien  law,  cannot  be  ob- 
jected to  for  the  first  time  in  the  appellatCj  court. 
See   Barton's    Law    Pr.    (2d   Ed.)    1331.      )QIC 
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1872,  Dillard,  on  proof  of  notice  duly  given, 
made  a  motion  to  correct  the  judgment 
rendered  on  the  25th  of  October,  1871,  which 
motion  was  overruled,  and  he  excepted. 

A  writ  of  error  from  this  court  was  al- 
lowed Dillard  to  the  judgment  of  the  25th 
of  October,  1871, 

The  court  is  of  opinion  that  the  judg- 
ment aforesaid  rendered  as  of  the  31st 
day  of  October,  1867,  is  erroneous. 

Among  the  provisions  of  chapter  167, 
Code  of  1873,  are  the  following: 

"§  45.  Every  judgment  entered  in  the  of- 
fice in  a  case  wherein  there  is  no  order  for 
an  inquiry  of  damages,  and  every  non-suit 
or  dismission  entered  thereon,  shall,  if  not 
previously  set  aside,  become  a  fmal 
S95  judgment,  if  *the  case  be  in  the  cir- 
cuit court,  of  the  last  day  of  the  next 
term,  or  the  fifteenth  day  thereof  (which- 
ever shall  happen  first),  and  if  it  be  in  a 
county  or  corporation  court,  of  the  last 
day  of  the  next  term  designated  for  the 
trial  of  civil  cases  in  which  juries  are  re- 
quired, and  have  the  same  effect  by  way  of 
lien  or  otherwise  as  a  judgment  rendered 
in   the   court   at   such   term.     *    *    ♦    *     * 

"§  46.  If  a  defendant,  against  whom  judg- 
ment is  entered  in  the  office,  shall,  before  it 
becomes  finel,  appear  and  plead  to  issue,  it 
shall  be  set  aside,  unless  an  order  for  in- 
quiry of  damages  has  been  executed,  in 
which  case  it  shall  not  be  set  aside  without 
good   cause.    ♦    ♦    ♦    ♦." 

Under  and  by  virtue  of  these  two  sec- 
tions taken  alone,  the  judgment  entered  in 
the  office  on  the  last  Monday  in  October, 
1867,  would  have  become  a  final  judgment 
as  of  the  last  day  of  the  next  term  of  the 
court,  to- wit:  the  31st  day  of  October,  1867. 
The  summons  was  in  legal  form,  duly  ex- 
ecuted and  properly  returned.  The  ©rders 
entered  at  rules  and  all  the  proceedings  in 
the  office  were  regular,  and  had  terminated 
in  the  confirmation  of  the  conditional  judg- 
ment before  the  commencement  of  the 
term.  It  was  the  duty  of  the  clerk  to  put 
the  cause  on  the  court  docket  for  the  said 
term.    Code  ©f  1873,  ch.  173,  §  1. 

But  it  is  further  provided  by  the  Code, 
ch.  166,  §  6,  last  clause,  that  "no  judgment 
by  default,  on  a  scire  facias  or  summons, 
shall  be  valid,  if  it  become  final  within  one 
month  after  the  service  of  such  process." 
The  preceding  clause  of  the  section  pro- 
vides that  a  summons  er  scire  facias  may 
be  served  as  a  notice  is  served,  that  is  by 
delivery  of  a  copy  to  the  party  in  person,  or 
if  he  be  absent  from  his  usual  place  of  abode 
by  delivery  of  copy  and  giving  information 
of  purport  to  certain  other  persons  at  such 
place,  or  in  the  absence  of  the  party  and 
such  persons  by  putting  a  copy  at  the 
9B$  front  door  of  said  ♦place.  Previous 
to  the  revision  of  the  law  in  1849,  per- 
gonal actions  were  commenced  by  writ  of 
capias  ad  respondendum,  which  was  exe- 
cuted by  arrest  of  the  defendant,  where  bail 
was  demanded  as  matter  of  right,  and  by  per- 
sonal notice  where  no  bail  was  demanded. 
Bail  of  right  being  abolished,  the  summons 
was  substituted  for  the  capias  as  the  proc- 
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ess  for  the  commencement  of  a  suit,  (ch. 
166,  §  5),  and  as  actual  personal  service 
was  aispensed  with  under  certain  circum- 
stances, and  thus  judgments,  by  default 
might  be  recovered  upon  constructive  no- 
tice merely,  which  might  take  parties  by 
surprise  and  work  injustice,  it  was,  for  these 
reasons,  probably  deemed  wise  by  the  re- 
visers to  fix  a  period  within  which  no  final 
judgment  by  default  should  be  recovered. 

The  judgment  annulled  by  the  circuii 
court  was  a  judgment  by  default,  and  pur- 
ports to  be  a  final  judgment  within  one 
month  from  the  date  of  the  service  of  the 
summons.  Under  the  section,  therefore, 
last  cited,  (§  6,  ch.  166,)  the  judgment  can- 
not be  valid,  although,  according  to  the 
letter  of  the  section  cited  from  chapter  1«7, 
it  must  have  become  final  within  one  month 
from  the  service  of  the  summons. 

It  is  a  settled  rule  of  construction  that  all 
statutes  in  pari  materia  should  be  read  and 
construed  together,  as  if  they  formed  parts 
of  the  same  statute  and  were  enacted  at 
the  same  time,  and  where  there  is  a  dis- 
crepancy or  disagreement  among  them, 
such  interpretation  should  be  given  as  that 
all  may,  if  possible,  stand  together.  Potter's 
Dwarr.  Stat,  and  Con.  144,  145. 

The  rule  applies  with  peculiar  force  in 
the  construction  of  a  statutpry  code  to  the 
several  parts  thereof  which  relate  to  the 
same  subject  matter,  were  conceived  by  the 
same  minds,  prepared  by  the  same  hands, 
and  were  adopted  at  the  same  time  by  the 

same  legislative  body. 
897  *These  sections  of  the  Code,  in  the 
points  of  apparent  disagreement,  are 
now  substantially  as  they  came  from  the 
hands  of  the  revisors,  and  the  only  way  to 
give  effect  to  section  6  of  chapter  166,  is  to 
construe  it  as  in  the  nature  of  a  proviso  to 
section  45  of  chapter  167.  The  latter  sec- 
tion gives  the  general  rule,  the  former  the 
limitation  or  exception.  Thus  construed, 
all  judgments  in  the  office  become  final  at 
the  next  term  of  the  court,  except  those  in 
which  the  process  commencing  the  suit  has 
not  been  served  at  least  one  month  before 
the  end  of  such  term.  These  last  canntt 
become  final  at  such  term,  notwithstanding 
the  language  of  section  45,  chapter  167. 
because  section  6,  chapter  166,  expressly 
declares  that  if  they  become  final  they 
"shall  not  be  valid,"  which  is  in  effect  to 
provide  that  they  shall  not  then  be  final.  It 
must  have  been  intended,  therefore,  that 
they  should  become  final  at  the  first  term  after 
the  expiration  of  "the  month  from  the 
service  of  the  process."  Under  this  con- 
struction, which  we  deem  the  correct  one, 
the  judgment,  which  was  entered  in  the 
office  on  the  last  Monday  in  October,  18^7. 
did  not  become  final  on  the  3:2  st  day  of 
October,  1867,  and  it  was  error  so  to  enter 
it.  The  cause  should  have  been  replaced  on 
the  docket  at  the  next  succeeding  term  of 
the  court,  when  the  office  judgment,  if  not 
set  aside  as  allowed  by  the  statute,  would 
have  become  a  final  judgment  as  of  that 
term.  # 

The  court  is  further  Off^ninionithat  there 
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is  no  error  in  the  judgment  of  the  said  cir- 
cuit court  rendered  on  the  26th  day  of 
October,  1871,  in  so  far  as  it  annuls  the 
judgment  aforesaid  of  the  31st  of  October, 
1867,  and  vacates  all  the  proceedings  there- 
under; but  it  is  erroneous  in  not  reinstating 
the  cause  on  the  docket,  with  liberty  to  the 
defendant  to  plead  and  to  set  aside  the  of- 
fice judgment  on  the  usual  terms,  the 
888  judgment  to  become  final  ♦in  case  of 
his  failure  to  set  it  aside.  Green  v. 
Skipwith,  1  Rand.  460. 

It  is  assigned  as  error  that  the  judgment 
complained  of  was  rendered  in  a  collateral 
proceeding  between  the  creditor  and  the 
garnishees.  There  is  nothing  in  this  ob- 
jection. The  judgment  debtor  had  a  direct 
interest  in  that  proceeding,  and  had  the 
right  to  appear  and  defend  it,  and  if  the 
judgment  on  which  the  proceeding  was 
based  was  invalid,  he  had  tne  further  right, 
on  his  own  motion,  to  have  it  vacated,  and 
the  summons  of  garnishment  quashed. 

But  it  is  further  objected  that  the  motion 
was  without  notice.  The  notice  to  reverse 
or  correct  a  judgment  by  default,  or  to 
quash  an  execution,  is  not  required  to  be  in 
writing.  All  that  is  required  is,  that  it 
must  be  a  "reasonable  notice."  Code  ot 
1873,  ch.  177,  §  5;  ch.  183,  §  40.  What  is  a 
reasonable  notice  depends  on  circumstnces. 
In  this  case  it  appears  by  the  record  that 
the  parties  to  the  motion  "appeared  by  their 
attorneys,"  and  "the  said  motion  being  ma- 
turely considered  by  the  court,"  it  was 
ordered  "that  the  execution  aforesaid,  to- 
gether with  the  judgment  and  all  the  pro- 
ceedings thereunder,  be  quashed."  It  does 
not  appear  that  any  objection  was  made  or 
exception  taken  because  the  notice  was  not 
sufficient,  or  not  reasonable.  It  is  too  late 
to  make  the  objection  here,  when  none  was 
made  in  the  court  below.  Ballard  &  als.  v. 
Whitlock,    18    Gratt.    235. 

The  court  is  further  of  opinion  that  there 
was  no  error  in  the  judgment  of  the  said 

circuit   court  rendered  on  the  day  of 

April,  1872,  overruling  the  motion  of  the 
plaintiff  in  error  to  correct  the  -"dgment  of 
the  25th  of  October,  1871.  The  court  had 
no  jurisdiction  to  set  aside  said  judgment 
or  to  correct  it.  The  motion  was  based 
upon  the  idea,  we  suppose,  that  the 
899  last  named  ♦judsrment  was  a  judgment 
by  default,  and  if  erroneous,  that  it 
might  be  corrected  under  §  5,  ch.  177  of 
the  Code.  But,  as  already  stated,  it  was 
not  a  judgment  by  default.  The  parties 
"anoeared  by  their  attorney." 

The  court  is  of  opinion,  for  the  reasons 
stated,  that  the  said  judgment  of  the  25th 
day  of  October.  1871,  so  far  as  the  same  is 
hereinbefore  declared  to  be  erroneous, 
should  be  reversed  and  the  residue  thereof 
affirmed;  and  that  the  cause  s^1ould  be  re- 
manded to  the  circuit  court  of  Sussex  coun- 
ty, with  directions  that  it  be  reinstated  on 
the  docket  of  said  court,  and  for  further 
proceedings  to  be  had  therein  according  to 
law  and  in  conformity  to  this  opinion.  I 

The  other  judges  concurred  in  the  opinion 
of  Burks,  J.  ' 


The  judgment  was  as  follows: 
This  day  came*  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  argfuments  of 
counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  there 
is  no  error  in  said  judgment  in  so  far  as  it 
vacates  and  annuls  the  judgment  of  the 
said  circuit  court  of  the  31st  day  of  Oc- 
tober, 1867,  and  quashes  the  executions  is- 
sued thereon  and  all  the  proceedings  had 
under  said  judgment;  but  the  court  is  fur- 
ther of  opinion  that  the  said  judgment  is 
erroneous  in  not  reinstating  the  cause  upon 
the  docket  of  the  said  circuit  court  with 
liberty  to  the  defendant  to  plead  to  issue 
and  set  aside  the  office  judgment  entered  in 
the  cause,  if  so  advised,  the  said  office 
judgment  to  become  final  in  case  of  his 
failure  to  set  it  aside.  It  is  therefore  con- 
sidered that  so  much  of  the  said  judgment 
of  the  25th  day  of  October,  1871,  as  is 
400  herein  before  declared  to  be  ♦errone- 
ous, be  reversed  and  annulled,  and  the 
residue  thereof  be  affirmed;  and  that  the 
defendant  in  error  pay  to  the  plaintiff  in 
error,  as  the  party  substantially  prevailing 
here,  his  costs  by  him  expended  in  the 
prosecution  of  his  writ  of  error  aforesaid 
here.  And  this  cause  is  remanded  to  the 
said  circuit  court,  with  directions  that  the 
same  be  reinstated  on  the  docket  of  said 
court,  and  otherwise  proceeded  in  accord- 
ing to  law  and  in  conformity  to  the  opinion 
and  principles  hereinbefore  declared;  which 
is  ordered  to  be  certified  to  the  said  circuit 
court  of  Sussex  county. 
Judgment  reversed. 


401  *RagU3id  V.  Broadnax  &  als. 

November   Tenn,    1877,   Richmond. 
Absent,   Moncurs,    P.,   and   Andsssok,   J. 

I.  Jvrliidtctloii  of  Courts.* — The  circuit  court 
of  the  city  of  Richmond  has  no  equity  jurisdiction 
except  in  certain  cases  specified  in  the  statute,  in 
which  the  state  is  interested  or  some  of  the  officers 
and  boards  representing  the  state  are  necessary  or 
proper  paities;  and  in  such  cases  its  jurisdiction 
is  exclusive.     Sess.  Acts,   1869-70,  pp.  42,  43. 

II.  Same — Statute — Parties.f — Upon  the  facts 
of  this  case,  held  that  the  Board  of  Public  Works 
of  the  state  was  a  necessary  party  to  a  suit  brought 


^Jurisdiction  of  Courts. — In  Blanton  v.  Fer- 
tilizing Co..  77  Va.  335,  it  was  held,  citing  the  prin- 
cipal case,  that  the  commissioner  of  agriculture  not 
being  one  of  the  enumerated  officers  who,  being  nec- 
essary parties  defendant,  give  the  circuit  court  of 
Richmond,  chancery  jurisdiction  according  to  the  stat- 
ute, that  court  has  no  jurisdiction  in  such  a  case. 
See  also,  Taylor  v.  Williams,  78  Va.  422;  4  Min. 
Inst.   (3d  Ed.)   637. 

tCorporutions— -Preferred  Stoclcliolders. 
—In  Gordon  v.  Railroad  Co.,  78  Va.  501,  the  prin- 
cipal case  is  cited  for  the  proposition  that  guaranteed 
stock  issued  by  a  corporation  under  certain  statutes  is 
guaranteed  or  preferred  capital  in  the  strictest  sense; 
that  the  dividends  are  payable  out  of  the  grots  eam- 
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by  parties  claiming  to  be  stockholders  in  the  Peters- 
burf  Railroad  Company,  against  the  Company,  the 
city  of  Petersburg,  Ragland  and  others,  to  set  aside 
certain  acts  of  the  railroad  company  done  in  favor 
of  Ragland  as  the  holder  of  a  large  amount  of  the 
stock  of  the  company  which  he  purchased  from  the 
city  of  Petersburg.  This  stock  had  been  pledged 
by  the  city  to  the  state  as  collateral  security  for 
the  guaranty  by  the  state  of  a  debt  of  the  city. 
III.  The  state  having  returned  the  stock  to  the  city 
of  Petersburg,  and  it  being  held  by  the  city  as  col- 
lateral security  for  the  debt  Ragland  owed  for  the 
stock,  and  his  note  having  fallen  due,  the  city  sued 
him  upon  it,  and  advertised  the  stock  for  sale. 
Ragland  then  filed  his  cross-bill  in  the  first  suit  to 
enjoin  the  suit  and  sale  until  the  questions  in  the 
first  suit  as  to  the  character  of  the  stock  which  the 
state  had  held,  whether  preferred  or  common,  should 
be  settled.  All  the  parties  to  the  original  bill  were 
made  defendants  to  the  cross-bill.  The  causes 
were  heard  together,  and  the  original  bill  dismissed 
— Hex^: 

1.  Practice— Cro»»-Blll»4— The  second  bill 
asking  for  relief  against  the  <-iiy  of  Petersburg, 
which   could  not  be  given   on   the  pleadings  and 

proceedings   in    the   original    bill,    but    which 

403         ^*s    based    *upon   grounds   involved   in   that 

case,  it  was  the  proper  subject  of  a  cross-bill; 

but  the  relief  sought  by  it  being  outside  of  the 

original  bill,  the  dismissal  of  the  original  bill  did 

not  involve  the  dismissal  of  the  cross-bill. 

2.  Same — Sanae. — ^If  the  cross-bill  is  to  be 
treated  as  an  original  bill  in  the  nature  of  a  cross- 
bill, all  the  parties  being  before  the  court,  and  the 
case  having  been  matured,  it  was  proper  to  pro- 
ceed to  decide  it  upon  the  merits.  And  certainly 
Ragland  is  not  to  be  heard  to  question  the  juris- 
diction of  the  court  after  having  had  the  determi- 
nation of  the  question  brought  by  him  into  the  case. 

In  July,  1873,  A.  J.  Broadnax,  W.  E. 
Broadnax  and  E.  W.  Wilkjns  instituted  a 
auit  in  the  circuit  court  of  the  city  of  Rich- 
mond, against  the  Petersburg  Railroad 
Company,  Reuben  Ragland,  the  Board  of 
Public  Works,  and  several  other  persons; 
and  the  City  of  Petersburg  afterwards  be- 
came a  party  defendant  in  the  cause.  The 
plaintiffs,  in  their  bill,  say  they  are  the  own. 
era  of  four  hundred  and  forty  shares  of  the 
captial  stock  of  the  Petersburg  Railroad 
Company,  and  they  file  the  bill  not  only  for 
themselves,  but  for  all  other  stockholders 
of  the  company,  and  such  holders  of  the 
mortgage  debt  of  the  company  as  may  be- 
come parties  to  the  suit  and  contribute  to 
the  cost  of  its  prosecution.     They  set  out 
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ings  and  that  in  a  division  of  the  assets,  these  guar- 
anteed stockholders  must  be  paid  if  need  be,  to  the 
exclusion  of  the  common  stock;  but  that  as  to  any 
excess  of  the  dividends  guaranteed  them  they  stand 
upon  the  same  footing  as  common  stockholders. 

tOrons-Bills. — In  Fishbume  v.  Ferguson,  85  Va. 
326,  the  principal  case  is  cited  for  the  proposition 
that  a  cross-bill  is  proper  whenever  the  defendants 
have  equities  arising  out  of  the  subject-matter  of  the 
original  suit,  which  entitle  them  to  affirmative  relief 
which  they  cannot  obtain  in  that  suit  See  4  Min. 
Inat.  (3d  Ed.)   1381. 


the  action  of  the  stockholders  of  the  ccm- 
pany  by  which  they  directed  to  be  issued  to 
Reuben  Ragland  and  other  persons  named 
4,852  shares  of  preferred  stock,  and  that  the 
board  of  directors  and  treasurer  of  said 
company  pay  to  the  holders  of  said  stocks 
three  per  centum  per  annum  thereon  out  of 
the  gross  receipts  of  the  company,  in  addi- 
tion to  their  dividends  out  of  the  net  profits 
of  said  company;  and  that  they  should  pay 
to  Reuben  Ragland  two  hundred  and  forty- 
nine  thousand  three  hundred  and  fifty  dol- 
lars, in  satisfaction  of  all  arrears  claimed 
by  him  to  be  due  upon  4,490  shares  of  the 
so-called  preferred  stock  held  by  him,  and 
that  in  addition  thereto  that  the  said 
408  Ragland,  *as  president  of  the  com- 
pany, be  paid  the  sum  of  Sl2,0ao  per 
annum  in  monthly  instalments.  They  deny 
that  the  stock  was  preferred  stock  entitled 
to  the  payment  of  three  per  cent,  out  of 
the  gross  earnings  of  the  company;  or  that 
this  stock  was,  in  addition  to  this  three  per 
cent,  out  of  the  gross  earnings,  to  be  paid 
equally  with  the  other  stock  of  the  com- 
pany dividends  out  of  the  net  earnings;  or 
that  Ragland  was  entitled  to  receive  these 
dividends  if  they  were  properly  payable, 
which  fell  due  before  he  purchased  the 
stock.  They  charge  that  Ragland  having 
purchased  a  majority  of  the  stock  of  the 
company,  he  controlled  the  action  of  the 
stockholders  when  this  action  was  taken. 
And  they  refer  to  the  acts  of  assembly  upon 
which  the  claim  of  Ragland  was  founded, 
and  the  action  of  the  common  hall  of  the 
city  of  Petersburg,  by  which  the  stock  was 
sold  to  Ragland.  These  are  given  in  the 
opinion  of  the  court  delivered  by  Christian, 
J.  And  they  ask  f  r  the  appointment  of  a 
receiver  for  the   road. 

Ragland  answered  the  bill.  He  charged 
that  the  plaintiffs  were  not  the  owners  of 
any  stock  in  the  Petersburg  railroad  com- 
pany; that  though  they  had  at  one  time 
owned  the  shares  they  claimed,  they  had 
disposed  of  them,  and  that  the  suit  was  in 
fact  carried  on  in  their  names  by  John  M. 
Robinson,  a  citizen  of  Baltimore,  who  was 
president  of  the  Seal^oard  and  Roanoke 
railroad  company  and  several  other  com- 
panies he  named,  and  that  the  object  was  to 
defeat  the  efforts  the  defendant  was  mak- 
ing to  attract  freight  to  his  road,  which  would 
interfere  with  the  interests  of  the  com- 
panies managed  by  said  Robinson.  He  de- 
nies that  the  meeting  of  the  stockholders 
was  packed,  and  says  one  of  the  plaintiffs 
was  present  at  the  meeting,  acting  for  him- 
self and  as  proxy  for  one  other  of  the 
plaintiffs,  and  voted  for  everything  that  was 
done.  And  he  insists  that  the  action 
404  of  the  ♦stockholders  was  proper;  that 
the  stock  was  preferred  stock,  and  that 
the  holders  thereof  were  entitled  to  three 
per  cent,  per  annum  out  of  the  gross  earn- 
ings of  the  company,  and  an  equal  dividend 
out  of  the  net  earnings;  and  that  these  net 
earnings,  unpaid  when  he  purchased  the 
stock,  passed  with  the  stock  to  him. 

In  September,  1875,  Reuben  Ragland  filed 
what  is  called  a  cross-biH>in  the  cause.  He 
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made  the  City  of  Petersburg,  the  Seaboard 
and  Roanoke  Railroad  Company,  the  Pe- 
tersburg Railroad  Company,  the  Board  of 
Public  Works  of  Virginia,  the  plaintiffs  in 
the  first  bill,  and  the  other  defendants  there- 
to, defendants.  The  object  of  this  bill  is  to 
enjoin  the  city  of  Petersburg  from  proceed- 
ing in  an  action  which  had  been  commenced 
by  said  city  of  Petersburg  against  himself 
and  others  upon  a  note  for  $249,982,  with 
interest,  which  had  been  given  by  them  for 
3,500  shares  of  the  stock  of  the  Petersburg 
railroad  company,  and  to  enjoin  the  sale  of 
said  stock  by  the  city  of  Petersburg  for  the 
payment  of  said  debt,  the  said  stock  having 
been  left  with  the  city  of  Petersburg  as 
collateral  security  for  the  payment  of  said 
debt.  After  setting  out  the  nature  of  the 
stock,  3,235  shares  of  which  he  claims  to 
be  preferred  stock,  and  its  purchase  by  Rag- 
land,  and  the  circumstances  of  that  pur- 
chase, and  the  objections  made  in  the  orig- 
inal suit  to  Ragland's  claims,  he  states  the 
points  he  asks  to  have  settled: 

First.  Are  the  3,235  shares  of  stock,  com- 
mon stock,  or  preferred  and  guaranteed 
stock,  in  the  hands  of  the  present  owners 
thereof? 

Second.  If  the  said  3,235  shares  be  pre- 
ferred and  guaranteed  stock,  what  is  the 
measure  of  the  preference  and  guaranty? 
Is  it.  first,  a  preferred  and  guaranteed  divi- 
dend of  one  and  a  half  per  centum  for 
every  six  months,  out  of  the  gross  receipts 
of  the  road,  without  participation  in  the  full 
amount  of  dividends  declared  out  of 
406  net  *profits,  or  is  it  a  preferred  and 
guaranteed  dividend  out  of  gross  re- 
ceipts as  aforesaid,  with  participation  in 
the  full  amount  of  dividends  declared  out 
of  net  profits  in  addition  thereto? 

The  City  of  Petersburg  answered  the  bill 
contesting  the  claims  of  the  plaintiff  as  to 
the  character  of  the  stocks  and  the  divi- 
dends to  be  paid  upon  it,  and  insisting  that 
there  was  nothing  in  their  agreement  with 
Ragland,  as  he  had  insisted  in  his  bill,  which 
forbade  the  city  to  sue  upon  the  note  and 
to  sell  the  stock. 

The  two  causes  came  on  to  be  heard  on 
the  19th  of  April,  1876,  when  the  court  be- 
ing^  of  opinion  that  the  plaintiffs  in  the 
first  suit  had  so  disposed  of  their  stock  that 
they  had  no  appreciable  interest  in  the  sub- 
ject in  controversy,  dismissed  their  bill  with 
costs.  In  the  second  case  the  judge — Well- 
ford — delivered   the   following  opinion: 

The  dismissal  of  the  original  bill  does 
not,  however,  relieve  the  court  from  the 
duty  of  passing  upon  some  of  the  matters 
set  out  therein,  for  they  are  necessarily  in- 
volved in  the  action  which  must  be  had 
upon  the  cross-bill.  That  bill  must  be  re- 
g^arded  in  many  respects  as  an  original 
bill,  and  the  court  having  assumed  juris- 
diction and  awarded  an  injunction  to  the 
complainant  therein,  cannot  content  itself 
with  a  simple  dissolution  of  the  injunction 
and  dismissal  of  the  bill. 

It  appears  from  the  cross-bill  that  a  con- 
siderable portion  of  the  purchase  money  of 
the  stock  of  the  Petersburg  railroad  com- 
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Cany  sold  to  Ragland  by  the  city  of  Peters- 
urg,  is  unpaid,  and  that  as  a  security  there- 
for the  city  of  Petersburg  holds  the  note  of 
Ragland  and  other  parties  for  the  sum  of 
$249,982,  due  upon  its  face  August  1st  1875, 
with  the  pledge  of  3,500  shares  of  the  stock 
now  in  the  possession  of  the  city  as  col- 
lateral security;  that  suit  has  been  in- 
stituted by  the  city  on  the  note,  and 

406  *that  a  sale  of  the  stock  has  been  or- 
dered by  the  city.    The  prosecution  of 

the  suit  and  the  sale  of  the  stock  has  been 
enjoined  by  the  court,  not  upon  any  heanng 
of  the  parties  or  any  judicial  determination 
of  the  matters  at  issue,  but  upon  the  ex 
parte  application  of  the  complainant.  I  am 
of  opinion  now,  as  I  was  when  the  prelim- 
inarjr  injunction  was  issued,  that  it  was 
providently  awarded.  The  bill  presents 
grave  questions,  and  opportunity  was  af- 
forded the  city  of  Petersburg  to  be  heard 
as  to  the  propriety  of  considering  appli- 
cation for  the  preliminary  injunction  in  ad- 
vance of  a  determination  of  those  questions 
upon  full  presentation  thereof,  by  counsel, 
for  all  the  parties  in  interest.  That  presen- 
tation was  then  promised  and  expected  at  a 
very  early  date,  and  the  determination 
thereof  by  the  court  has  been  delayed  with- 
out its  default.  It  is  claimed  by  the  com- 
plainant, Ragiand,  that  the  city  of  Peters- 
burg, by  an  ordinance  of  the  council,  passed 
March  5th,  1«7«,  in  accepting  the  note  of  Rag- 
land and  his  associates,  bound  itself  not  to 
demand  or  require  payment  of  the  principal  of 
the  debt  for  which  said  note  was  given,  so 
long  as  the  stock,  or  the  greater  part  thereof, 
should  continue  to  be  held  by  the  said  Ragland 
and  his  then  partners,  or  either  of  them,  or  by 
any  other  bona  fide  citizen  or  citizens  of 
Petersburg.  The  ordinance  is  very  awk- 
wardly expressed,  but  this  construction  im- 
putes to  the  common  council  which  en- 
acted it  such  a  gratuitous  extension  of 
credit  to  the  obligors  that  it  cannot  be  ac- 
cepted if  the  bungling  phraseology  of  the 
ordinance  admits  of  any  other  interpreta- 
tion. I  think  that  it  does,  and  that  read  in 
the  light  of  surrounding  circumstances  and 
the  contemporaneous  acts  of  all  parties,  its 
meaning  and  intent  is  very  clear. 

It  will  be  observed  that  the  obligation  of 

Ragland,  &c.,  bound   them  to  pay  on   the 

1st  day  of  August,  1875,  if  not  paid  sooner. 

When    the    obligation    was    executed 

407  *the   stock  was   held   by  the   state   of 
Virginia  as  security  for  a  debt  due  by 

the  city  of  Petersburg,  and  could  not  then 
be  delivered;  but  in  contemplation  of  its 
release  by  the  state  and  surrender  to  the 
city  prior  to  the  maturity  of  the  obligation, 
the  obligors  bound  themselves,  upon  the  tender 
of  the  stock  and  demand  of  payment  by  the 
city,  to  anticipate  the  maturity  of  the  obliga- 
tion and  make  payment  in  full  after  four 
months'  notice.  The  provision  of  the  ordinance 
for  a  waiver  of  right  to  demand  payment  was 
very,  cleariy  intended  to  be  limited  to  this 
contemplated  anticipation  of  the  agreed  pay 
day,  and  to  relieve  the  obligors  from  any  ap- 
prehension that  they  would  be  required  to 
pay  before  August  1st,  18T5rAO^k9g  as 
Digitized  by  VjOOV? T 
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they  or  any  citizens  of  Petersburg  as  as- 
signees continued  to  hold  the  stock. 

But  even  conceding  the  construction 
claimed  by  Ragland,  his  purchase  since  the 
passage  of  the  ordinance  of  the  entire  in- 
terest of  his  then  partners  and  his  own 
removal  from  the  city  of  Petersburg  has 
absolved  the  city  from  the  obligation  of 
its  waiver-  for  it  cannot  be  pretended  that 
the  stock  is  now  under  the  control  of  "any 
party  or  parties  bona  fide  holding  the  same 
as  a  citizen  or  citizens  of  the  city  of  Peters- 
burg," and  in  such  contingency  the  city  re- 
served in  the  ordinance  the  right  to  enforce 
payment  of  the  debt. 

It  appears  that  Ragland  purchased  from 
the  city  of  Petersburg  4,755  shares  of  stock 
of  the  Petersburg  railroad  company;  that 
1,255  shares  were  transferred  and  delivered 
to  him,  and  that  the  remaining  3,500  shares 
are  now  in  the  possession  of  the  city  of 
Petersburg,  h)rpothecated  as  security  for 
the  unpaid  purchase  money.  Of  these  3,500 
shares,  3,235  were  derived  by  the  city  of 
Petersburg  from  the  state  of  Virginia,  and 
have  been  heretofore  known  and  recog- 
nized as  preferred  stock. 
408  ♦While  this  stock  was  held  by  the 
state  and  by  the  city,  the  only  prefer- 
ence claimed  was  the  right  to  annual  divi- 
dends of  three  per  cent.,  whether  any  divi- 
dend was  or  was  not  declared  upon  the 
other  stock,  and  to  no  more  unless  a  divi- 
dend of  more  than  three  per  cent,  was  de- 
clared upon  the  other  stock,  and  in  such 
event  only  to  an  equal  dividend  with  the 
other  stock.  When  the  stock  was  purchased 
by  Ragland  he  was  advised  by  learned 
counsel  that  this  stock  was  much  more  val- 
uable, that  it  was  entitled  not  merely  to  the 
dividend  of  three  per  cent,  in  any  contin- 
gency, but  to  share  equally  in  any  and  all 
dividends  declared  upon  the  other  stock. 

This  construction  of  the  law  not  merely 
made  this  stock  much  more  valuable,  that  in 
futuro  the  holders  should  receive  these 
dividends,  but  imposed  upon  the  company  ^ 
heavy  liability  for  arrearages  due  to  the  stock 
for  unpaid  dividends  of  thirty  previous 
years.  Furthermore  it  appears  that  under 
authority  of  an  act  of  assembly,  passed  in 
1861,  the  company  increased  its  capital 
stock  to  the  extent  of  fifty  per  cent,  and  it 
was  also  claimed  by  Ragland  under  the  like 
advice  that  the  fifty  per  cent,  additional 
stock  accruing  to  the  holders  of  this  pre- 
ferred stock,  partook  of  its  character,  and 
was  entitled  to  the  full  extent  with  the  orig- 
inal stock  to  the  benefit  of  these  peculiar 
privileges. 

The  stockholders  of  the  company  in  gen- 
eral meeting,  in  1872,  recognized  these  claims 
to  their  full  extent,  and  ordered  the  board 
of  directors  to  pay  to  Reuben  Ragland  the 
arrearages  claimed,  and  to  issue  to  all  the 
holders  of  the  original  preferred  stock,  or 
any  dividend  stock  thereof,  certificates  for 
all  their  original  and  new  stock,  expressing 
on  the  face  of  the  certificates  that  the  stock 
waa  "preferred;"  and  the  board  have,  it 
appears,    made    payment    to    Ragland    and 


issued  some  of  these  certificates. 

409  *The  original  bill  in  this  case  com- 
plained of  all  this  action  of  the  com- 
pany and  the  board  of  directors,  and  de- 
nied the  validity  of  the  claim  asserted  on 
behalf,  not  merely  of  this  new  stock,  but 
also  of  the  original  stock,  and  as  to  the 
original  stock  not  only  denied  the  new 
claims  asserted  by  Ragland,  but  insisted 
that  it  was  entitled  to  no  preference  what- 
ever over  the  other  stock  of  the  company. 
The  views  put  forth  in  that  bill  were  sanc- 
tioned and  endorsed  by  counsel  of  ability 
and  commanding  professional  influence.  If 
sound,  they  impaired  immensely  the  valnc 
of  3,235  shares  of  the  stock  held  by  the  city 
of  Petersburg  as  security  for  Ragland's 
note,  and  whether  sound  or  not,  pending  the 
determination  of  that  question  in  the  comts, 
no  sale  could  be  made  of  the  stock  without 
the  hazard  of  great  detriment  to  all  the 
parties  in  interest.  The  sale  has  been  ar- 
rested by  the  order  of  this  court  The 
city  of  Petersburg  is  entitled  to  have  the 
sale  made,  and  to  realize,  so  far  as  it  will 
be  available,  the  full  amount  of  her  debt 
But  the  sale  can  not  be  made  without  a  de- 
termination by  this  court  of  the  character 
and  status  of  the  stock,  whether  preferred 
or  not  preferred;  and  if  preferred,  a  de- 
termination of  the  extent  of  its  privileges. 

What,  then,  is  the  status  of  this  stock? 

It  appears  that  in  1843  the  state  of  Vir- 
ginia held  $160,000  of  common  stock  in  this 
Petersburg  railroad  company,  and  was  a 
creditor  of  the  company  for  $150,000  of 
principal  money  loaned,  and  $13,500  of  in- 
terest in  arrear.  In  view  of  this  fact,  an 
act  was  passed  by  the  general  assembly 
(Sess.  Acts  184-3,  p.  71-2)  increasing  the 
capital  stock  of  the  company  to  the  extent 
of  its  debt  to  the  state,  and  authorizing  the 
board  of  public  works  to  subscribe  the 
amount  of  the  debt  to  the  stock  of  the 
company    upon    certain    conditions. 

410  *The  conditions  so  far  as  action  was 
required  were  complied  with,  and  the 

subscription  made.  Those  conditions  re- 
quired a  mortgage  to  be  executed  creating 
the  first  lien  on  the  entire  property  of  the 
company  and  all  its  net  income,  conditional 
to  pay  the  amount  of  the  then  debt  of  the 
state  in  full,  whenever  the  company  should 
fail  to  pay  dividends  of  three  per  cent  per 
annum  on  all  the  stock  of  the^  state  in  the 
company.  The  act  further  required  the  of- 
ficers of  the  company  to  set  apart  out  of 
its  gross  receipts  the  amount  of  this  three 
per  cent,  dividend,  and  to  pay  the  same  into 
the  treasury,  reserved  to  the  state  the  nght 
in  the  event  of  default  for  thirty  days  to 
obtain  judgment  therefor  against  the  com- 
pany on  tnirty  days'  notice,  and  further- 
more made  the  president,  directors,  and 
treasurer  of  the  company  liable  for  such 
default  to  a  penalty  of  $1,000  each,  recover- 
able b^  the  board  of  public  works  on  ten 
days*   notice. 

Was  the  stock  in  the  hands  of  the  slate 
of  Virginia  preferred  stock?  It  was  more; 
it  was  guaranteed  stock.  It  was  $323,500 
of  stock,  entitled  in  anjf^p^^y^iy  contio- 
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gency  of  the  future  fortunes  of  the  com- 
pany to  a  dividend  of  three  per  cent,  per 
annum,  the  punctuality  of  the  payment  •f 
which  was  insured,  as  far  as  legislative  sa- 
gacity could  insure  anything,  as  long  as  the 
company  could  maintain  its  corporate  life; 
and  in  the  event  of  overwhelming  disaster 
to  the  company,  to  the  extent  of  $163,599, 
more  than  fifty  per  cent,  of  its  par  value, 
the  principal  of  the  stock  was  secured  by  a 
first  lien  upon  all  it  corporate  property. 

The  stock  was  valuable  property  to  the 
State,  and  made  annual  returns  into  her 
treasury  so  long  as  she  held  it.  But  in 
1869  the  state  transferred  this  stock  to  the 
city  of  Petersburg.  The  transfer  was  made 
with  the  avowed  object  of  facilitating  the 
construction  of  the  Southside  railroad,  but 

it  was  not  made  without  consideration 
411     *on  the  part  of  the  city  of  Petersburg. 

The  act  of  assembly  (Sess.  Acts,  1848-9, 
p.  107)  indicates  no  contemplation  of  any 
benefaction  designed  to  or  any  considera- 
tion moving  from  the  Petersburg  railroad 
company. 

It  was  the  act  of  a  proprietor  transferring 
for  value  his  interest  in  the  stock  of  a  rail- 
road corporation.  I  know  of  no  principle 
of  law  or  of  construction  of  statutes  which 
would  justify  me  in  attributing  to  the  state 
any  purpose  to  withhold  as  assignor  any 
valuable  incident  to  this  property  which 
was  susceptible  of  transfer  either  in  law  or 
equity  to  the  assignee.  The  act  contem- 
plated an  absolute  transfer,  and  carried  with 
it  necessarily,  I  think,  all  that  made  the 
property  valuable  in  the  hands  of  the  as- 
signor. It  may  be  very  well  conceded  that 
at  the  time  the  right  was  acquired  by  the 
state,  it  was  not  in  the  contemplation  of 
either  party  that  the  state  would  ever  trans- 
fer it.  The  same  thing  may  be  said  by 
every  improvement  company  to  which  the 
state  in  her  former  days  subscribed  her 
three-fifths  of  stock.  It  may  be  conceded 
further  that  there  is  difficulty  and  some 
apparent  discord  in  enforcing  for  an  as- 
signee the  securities  reserved  by  the  state.- 
I  think  the  difficulties  suggested  in  argu- 
ment are  more  apparent  than  real.  But 
conceding  that  they  are  quite  as  formidable 
as  suggested,  I  cannot  see  that  the  mis- 
fortune of  the  assignee  in  losing  the  benefit 
of  one  security  which  the  state  only  could 
make  available  should  be  made  the  bqsis  of  an 
argument  to  deprive  him  of  the  benefit  of 
other  securities  which  are  just  as  available 
to  him  as  they  could  have  been  to  the  state. 
It  is  then  a  grave  matter  of  inquiry  to  all 
the  stockholders  of  this  company  to  what 
extent  are  the  privileges  of  this  stock  to 
be   conceded. 

The  privilege  attached  to  the  stock  was 
the    creature    of   positive    law,    reserved   to 

the  state,  and  we  may  well  presume 
41S     *that  the  board  of  public   works   was 

fully  cognizant  of  the  views  of  the 
general  assembly  in  its  enactment.  Their 
contemporaneous  construction  of  the  law 
and  their  unchallenged  action  under  it,  for 
the  several  years  in  which  they  as  the  rep- 
resentatives of  the  state  were  charged  with 
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the  duty  of  enforcing  it,  would  have  mili- 
tated very  much  against  any  assertion  of  a 
contrary  construction  by  the  city  of  Peters- 
burg when  she  first  became  a  party  in  in- 
terest. But  the  city  of  Petersburg  con- 
curred, and  for  thirty  years  no  question  was 
suggested.  I  incline  very  much  to  think  that 
this  action  of  the  holders  of  this  stock,  even 
if  we  could  reduce  it  to  the  low  grade  of 
mere  acquiescence,  would  estop  any  claim- 
ants under  them  from  preferring  a  broader 
claim.  But  I  do  not  rest  my  opinion  upon 
this;  with  the  utmost  respect  for  the  learn- 
ing and  ability  of  the  counsel  under  whose 
advice  the  action  of  the  Petersburg  com- 
pany was  had  in  recognizing  the  novel  and 
startling  claims  of  Mr.  Ragland,  I  am  of 
opinion  that  the  language  of  the  statute 
(Acts  1842-3,  p.  72),  clearly  condemn  them. 
I  see  no  necessity  for  any  refinement  of 
verbal  criticism  in  seeking  the  intent  of  the 
law-maker;  distinctly  and  clearly  dividends 
to  the  amount  of  3  per  centum  per  annum, 
payable  half-yearly — i.  e.,  VA  per  cent, 
semi-annually — are  reserved;  then  we  have 
the  proviso  "nothing  herein  contained  shall 
deprive  the  state  of  the  full  amount  of  any 
half-yearly  dividend  exceeding  15^2  per  cent., 
which  may  be  declared  by  the  company  on 
the  whole  amount  of  its  capital  stock."  The 
insertion  here  of  the  words  "exceeding  VA 
per  cent,"  the  exact  amount  reserved  to 
the  state  in  anv  contingency,  seems  to  me 
utterly  unintelligible,  except  upon  the  idea 
that  the  state  prooosed  as  soon  as  the  in- 
terstate upon  her  then  debt  which  was  com- 
muted into  stock  should  be  realized,  out  of 
the  dividend  reserved  as  chargeable  on  the 
gross  earnings  of  the  company,  to 
418  *place  herself  upon  an  equal  footing 
with  all  other  stockholders  in  the  com- 
pany. 

I  am  of  opinion  that  this  stock  in  the 
hands  of  the  present  holders  or  their  as- 
signees, as  it  was  in  the  hands  of  the  state, 
is  entitled  to  a  dividend  of  V/2  per  cent, 
semi-annually  per  share,  to  be  paid  out  of 
any  earnings  of  the  company,  and  that  in 
the  event  of  any  dividends  being  declared 
upon  the  common  stock  exceeding  154  per 
cent,  semi-annually,  it  is  entitled,  in  addi- 
tion, to  the  VA  per  cent,  chargeable  upon 
the  gross  earnings,  to  receive  out  of  the  net 
earnings  a  sufficient  sum  to  make  its  ag- 
gregate dividend  equal  to  that  of  the  other 
stock,  and  that  in  the  event  of  the  default  of 
the  company,  the  board  of  public  works 
may  be  required  to  forclose  the  mortgage 
and  to  realize  bv  sale  of  the  corporate  prop- 
erty the  sum  of  $163,000,  to  be  divided  rat- 
ablv  among  the  3,235  shares   of  stock. 

The  iniitnction,  so  far  as  it  restrains  the 
city  of  Petersburg  from  prosecuting  her 
suit  upon  the  note  of  Reuben  Ragland  and 
others,   must  be   dissolved. 

I  do  not  think  it  would  be  proper  to  dis- 
solve the  injunction  restraining  the  sale  of 
the  stock;  but  the  city  of  Petersburg  is  en- 
titled to  have  it  sold,  and  a  sale  will  be  or- 
dered by  the  court  and  commissioners  ap- 
pointed for  that  purpose,  and  the  cause  re- 
tained upon  the  docket  with  a  view  to  the 
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entry  of  any  orders  which  may  be  neces- 
sary after  the  sale,  to  secure  the  purchaser  or 
purchasers  proper  transfers  and  certificates  of 
stock,  with  full  recognition  by  the  company 
of  the  peculiar  priviliges  incident  thereto. 

The  decree  dissolved  the  injunction  so  far 
as  it  prohibited  the  city  of  Petersburg  from 
prosecuting  their  suit  at  law  upon  the  note; 
but  continued  it  as  to  the  sale  of  the  stock 
held  as  collateral  security,  and  appointed 
commissioners  to  sell  the  same  in  the 
414  mode  and  upon  terms  ♦stated  in  the 
decree.  And  thereupon  Ragland  ap- 
plied to  this  court  for  an  appeal;  which 
was  allowed. 

The  case  was  argued  by  John  Lyon  and 
William  Green,  for  Ragland;  by  Judge 
Crump  and  Drewry  A.  Hinton,  for  the  City 
of  Petersburg;  and  by  W.  W.  Gordon,  for 
the  Petersburg  Railroad  Company. 

Christian,  J.  The  first  question  we  have 
to  determine  in  this  case  is  a  question  oi 
jurisdiction. 

Did  the  circuit  court  of  the  city  of  Rich- 
mond have  the  jurisdiction  to  hear  and  de- 
termine the  matters  set  forth  in  the  original 
bill? 

The  circuit  court  of  the  city  of  Richmond 
is  different  from  the  other  circuit  courts  of 
the  state — a  court  of  limited  jurisdiction. 

It  has  no  chancery  jurisdiction,  (there 
being  created  by  statute  a  separate  chan- 
cery court  for  the  city  of  Richmond),  ex- 
cept "in  suits  in  which  it  may  be  necessary 
or  proper  to  make  any  of  the  following 
public  officers  a  party  defendant  as  repre- 
senting the  commonwealth,  to- wit:  the 
governor,  attorney-general,  treasurer,  •  reg- 
ister of  the  land  office,  or  either  auditor;  or 
in  which  it  may  be  necessary  or  proper  to 
make  any  of  the  following  public  corpora- 
tions parties  defendant,  to- wit:  the  board  of 
the  literary  fund,  board  of  education,  board 
of  public  works,  or  any  other  public  corpo- 
ration composed  of  officers  of  government, 
of  the  funds  and  property  of  which  the  coni- 
monwealth  is  sole  owner,  or  in  which  it 
shall  be  attemped  to  enjoin  or  otherwise 
suspend  or  affect  any  judgment  or  decree  in 
behalf  of  the  commonwealth,  or  any  exe- 
cution issued  on  such  judgment  or  decree." 
Sess.   Acts   1869-79,   pp.   42,   43. 

By  this  provision  of  the  statute  it  is  plain, 
that  while  the  circuit  court  of  the  city 
416  of  Richmond  has  no  chancery  ♦juris- 
diction outside  of  the  specific  powers 
indicated  therein,  yet,  within  these  .limits 
thus  defined  by  the  statute  law,  it  has  the 
same  and  equal  powers  with  those  of  the 
other  circuit  courts  of  this  state  in  respect 
to  the  jurisdiction  of  chancery  causes;  and 
it  is  equally  plain  that  with  respect  to  the' 
before-mentioned  classes  of  cases  and  per- 
sons the  said  circuit  court  of  the  city  of 
Richmond  has  exclusive  jurisdiction,  even 
in  a  chancery  cause,  which  is  withheld  from 
all  the  other  courts  of  the  commonwealth. 
In  other  words,  by  fair  interpretation  of 
the  statute  law,  whenever  one  of  the  per- 
sons or  classes  named  in  the  statute  shall  be 
a   necessary    or    proper    party,    the    circuit 


court  of  the  city  of  Richmond  has,  whether 
it  be  in  a  common  law  or  chancery  cause, 
not  only  original  but  exclusive  jurisdiction. 

In  order,  therefore,  to  determme  whether 
the  circuit  court  of  the  city  of  Richmond 
had  jurisdiction  to  entertain  the  original 
bill  of  the  plaintiffs  in  this  cause,  it  is  only 
necessary  to  inquire  whether  the  board  cf 
public  works  was  a  necessary  or  proper 
party  to  that  suit. 

It  appears  from  an  examination  of  this 
record  and  the  acts  of  assembly,  that  in  tht 
year  1843  the  state  held  $160,000  of  com- 
mon stock  in  the  Petersburg  railroad  com- 
pany, and  was  a  creditor  of  the  company 
for  $150,000  of  principal  money  loaned,  and 
$13,500   interest  in   arrear. 

On  the  25th  March,  1843,  an  act  wa^ 
passed  by  the  general  assembly  incrcasin? 
the  capital  stock  of  the  company  to  the  ex 
tent  of  its  debt  to  the  state,  and  authorizing 
the  board  of  public  works  to  subscribe  the 
amount  of  this  debt  to  the  stock  of  tht 
company  upon  certain  conditions.  These 
conditions  required  a  mortgage  to  be  ex- 
ecuted creating  the  first  lien  on  the  entire 
property  of  the  company  and  all  its  net  in- 
come, conditioned  to  pay  the  amount  of  the 
then  debt  of  the  state  in  full  whenever 
416  the  ♦company  should  fail  to  pay  divi- 
dends of  three  per  cent,  per  annum 
on  all  the  stock  of  the  state  in  the  company. 
The  act  further  required  the  officers  of  the 
company  to  set  apart  out  of  its  gross  re- 
ceipts the  amount  of  this  three  per  cent 
dividend,  and  to  pay  the  same  into  the 
treasury  of  the  state  to  the  credit  of  the 
board  of  public  works.  On  default  of  such 
payment  there  is  reserved,  by  the  terms  of 
the  act,  the  right  to  the  state  to  obtain 
judgment,  on  thirty  days*  notice,  for  the 
same;  and  furthermore,  the  president,  di- 
rectors and  treasurer  of  the  company  are 
made  liable  for  such  default  in  the  penalty 
of  $1,000  each,  recoverable  by  the  board  of 
public  works  on  ten  days'  notice.  See  Scss, 
Acts  1842-43,  pp.  71,  72. 

On  the  26th  of  January,  liSO,  an  act  was 
passed  authorizing  the  state  to  guarantee 
the  payment  of  certain  bonds  of  the  city  of 
Petersburg  to  the  amount  of  $323,500  (see 
Sess.  Acts,  1849-50,  p.  57);  and  as  indem- 
nity against  any  loss  which  might  result  to 
the  state  in  consequence  of  such  guaranty, 
the  said  city  of  Petersburg  pledged  a»id 
mortgaged  to  the  board  of  public  worW 
3,235  shares  of  the  capital  stock  of  the 
Petersburg  railroad  company  (No.  743.  and 
dated  7th   May,  1849). 

It  appears  from  the  record  that  of  the 
shares  of  stock  in  the  Petersburg  railroad 
company  owned  by  the  city  of  Petersburg 
and  sold  by  said  city  to  the  appellant, 
Reuben  Ragland,  3,235  shares  had  been 
pledged  or  mortgaged  to  the  board  of  pub- 
lic works  to  indemnify  the  state  for  any 
loss  it  might  sustain  in  consequence  of  its 
guaranty  of  the  bonds  of  the  city  of  Peters- 
burg. The  state  was,  therefore,  doubly  in- 
terested in  any  suit  affecting  the  disposition 
of  the  stock  or  franchises  of  the  company. 

First.     Because  by  iht (SL^t^qi  25th  March, 
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1843,  it  retained  a  lien  upon  the  entire  prop- 
erty of  the  company  and  its  net  earnings, 
conditioned  to  pay  its  then  debt  whenever 
there  was  a  failure  to  pay  a  dividend  of 
three      per     cent,     per     annum      on 

417  ♦all    the   stock   the    state    held,   which 
was  to  be  paid  semi-annually  out  of  the 

l^ross  receipts;  and  second,  because  the 
larger  part  of  the  stock  sold  to  Ragland  by 
the  city  of  Petersburg  was  pledged  to  in- 
demnify the  state  against  any  loss  it  might 
sustain  in  consequence  of  the  guaranty  by 
the  state  of  the  bonds  of  said  city.  In  both 
cases  the  board  of  public  works,  standing 
towards  the  state  and  the  railroad  company 
and  the  city  of  Petersburg  in  the  position 
of  mortgagee,  was  a  necessary  and  proper 
party. 

As  to  the  character  of  this  stock,  as  well 
as  to  its  disposition  and  sale,  the  state  had 
a  certain  and  valuable  interest,  and  the 
board  of  public  works,  as  the  representa- 
tive of  the  state,  charged  with  certain  duties 
and  responsibilities  prescribed  by  the  stat- 
utes referred  to,  was  a  necessary  and 
proper  party. 

The  court  is  therefore  of  opinion  that  the 
original  bill  in  this  suit  was  properly  filed 
in  the  circuit  court  of  the  city  of  Richmond, 
and  that  there  was  lio  error  in  the  refusal  of 
said  circuit  court  to  dismiss  the  same  for 
want    of   jurisdiction. 

This  disposes  of  the  question  of  juris- 
diction. 

The  circuit  court,  however,  after  assert- 
ing, as  we  think,  properly,  its  jurisdiction 
to  entertain  the  plaintiffs  bill,  dismissed 
the  bill  upon  certain  grounds  not  necessary 
to  be  considered  by  this  court,  because 
from  that  order  there  is  no  appeal,  and  of 
that  action  of  the  circuit  court  there  is  no 
complaint  here. 

But  it  is  insisted  by  the  learned  counsel 
for  the  appellants  here,  that  the  dismissal  by 
the  circuit  court  of  the  original  bill  neces- 
sarily carried  with  it  a  dismissal  also  of 
the  cross-bill  (so-called)  filed  by  the  appel- 
lant, Reuben  Ragland;  and  it  is  insisted  that 
it  was  error  in  said  circuit  court  in  not  dis- 
missing both  bills,  instead  of  making  a  de- 
cree upon  the  issues  made  by  the  cross-bill. 
The  bill  filed  by  Ragland  (called  in  the 

418  proceedings  a  *cross-bill),  was  filed 
for  a  twofold  purpose;  first,  to  re- 
strain and  enjoin  the  city  of  Petersburg 
from  instituting  suit  upon  a  certain  prom- 
issory note  for  the  sum  of  $249,982,  exe- 
cuted by  him,  with  others,  as  his  sureties, 
for  3,500  shares  of  stock  in  the  Petersburg 
railroad  company,  sold  to  him  by  said  city, 
upon  the  alleged  ground  that  by  express 
covenant  of  said  city  with  him,  said  city 
had  agreed  not  to  demand  or  require  pay- 
ment of  the  principal  of  said  debt  so  long 
as  said  stock,  or  the  greater  part  thereof, 
should  continue  to  be  held  by  him;  and 
second,  to  enjoin  and  restrain  the  said  city 
of  Petersburg  from  selling  said  stock  which 
had  been  hypothecated  as  collateral  secu- 
rity for  the  payment  of  said  note,  until  it 
should  be  determined  what  was  the  character 
and  nature  of  the  3,235  shares  of  stock  sold 


and  now  held  by  said  city  as  collateral  (above 
referred  to),  whether  the  same  was  common 
stock  or  guaranteed  and  preferred  stock. 

The  formal  prayer  of  the  bill  (after  con- 
vening all  the  parties  interested)  was  to  en- 
join and  restrain  the  city  of  Petersburg 
both  from  instituting  suit  on  said  note  and 
from  selling  said  stock;  and  the  court  was 
asked  to  enter  its  decree  "determining  and 
establishing  the  true  character  and  status 
of  the  aforesaid  3,235  shares  of  stock,  and 
what  are  the  rights  and  privileges,  prefer- 
ences and  advantages  appertaining  and  be- 
longing thereto,  and  what  are  the  rights  and 
duties  of  the  holders  and  owners  ot  said 
3,235  shares  of  stock,  and  of  the  Peters- 
burg railroad  company  and  its  officers  and 
agents  in  re&pect  to  the  same." 

An  injunction  was  awarded  in  accord- 
ance with  the  prayer  of  this  bill  filed  by 
Ragland,  and  after  protracted  proceedings 
and  most,  voluminous  depositions,  the  cir- 
cuit court  determined  and  adjudicated  the 
very  points  submitted  to  it  by  said  bill  and 
proceedings  under  it. 

419  *It  is  now  insisted  by  Ragland,  who 
filed  this  bill  asking  for  an  adjudica- 
tion of  these  questions,  and  who,  of  all  the 
parties,  is  the  only  appellant,  that  the  cir- 
cuit court  erred  in  not  dismissing  his  bill 
at  the  same  time  the  original  bill  was  dis- 
missed. In  other  words,  after  invoking 
and  receiving  the  extraordinary  jurisdiction 
in  his  behalf  of  said  circuit  court  by  way  of 
injunction,  and  asking  the  adjudication  of 
the  court  upon  the  questions  he  submitted 
to  it  in  his  bill,  he  now  insists  the  court 
had  no  jurisdiction  to  pass  upon  the  ques- 
tions submitted  alone  by  him,  and  that  the 
dismissal  of  the  original  bill  carried  with 
it  the  dismissal  of  his  cross-bill  also. 

The  court  is  of  opinion,  that  the  dismissal 
of  the  original  bill  in  this  case  did  not  carry 
with  it  necessarily  a  dismissal  also  of  the 
cross-bill.  Indeed  it  would  have  been  error 
to  have  dismissed  the  latter  bill  without 
adjudicating  the  questions  therein  submitted 
to  the  court. 

Whether  the  bill  filed  by  Ragland  be  re- 
garded simply  as  a  cross-bill,  or  as  a  cross- 
bill in  the  nature  of  an  original  bill, 
the  circuit  court  had  jurisdiction  to  pass 
upon  and  adjudicate  the  questions  sub- 
mitted to  it  in  that  bill,  and  to  retain  it  for 
that  purpose  after  the  dismissal  of  the 
original  bill;  and  such  dismissal  did  not 
oust  said  court  of  its  jurisdiction.  A  cross- 
bill is  generally  brought  for  one  of  two 
purposes,  either  to  obtain  a  necessary  dis- 
covery of  facts  in  aid  of  the  defense  to  the 
original  bill,  or  to  obtain  full  relief  to  all 
parties  touching  the  matters  of  the  orig- 
inal bill.  A  cross-bill  is  also  necessary  to 
enable  a  defendant  to  have  a  decree  against 
a  co-defendant.  Story's  Eq.  PI.  §§  389,  392. 
In  2  Barb.  Ch.  Pract.,  p.  129,  it  is  said: 
"The  connection  of  the  matter  of  a  cross- 
bill, be  it  per  se  legal  or  equitable,  with 
the  subject  matter  of  the  original  bill,  gives 
the  court  jurisdiction  of  the  cross-bill, 

420  *of   which   it   cannot   be   ousted  by   a 
dismission  of  the  original  bill." 
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A  cross-bill  is  proper  whenever  the  dc- 
feiidants,  or  any  or  either  of  them,  have 
equities  arising  out  of  the  subject  matter  of 
the  original  suit  which  entitle  them  to  af- 
firmative relief  which  they  cannot  obtain  in 
that  suit.  See  Jones  v.  Smith,  14  Illi.  R. 
229;  Clay  V.  Wickliflfe,  1  Dana  R.  589.  A 
cross-bill  is  always  necessary  when  the  de- 
fendant is  entitled  to  some  positive  relief 
beyond  what  the  scope  of  the  complainant's 
suit  will  afford  him.  2  Barb.  Ch.  Pr.  129; 
Brown  v.  Story,  2  Paige  R.  594.  The  affirm- 
ative relief  sought  by  Ragland,  one  of  the 
defendants  in  the  original  bill  and  the  sole 
plaintiff  in  cross-bill,  was  to  enjoin  the  sale 
of  the  stock  which  he  had  hypothecated  as 
collateral  security  with  the  city  of  Peters- 
burg, at  least,  until  the  character  of  that 
stock  as  "preferred"  or  "common"  stock 
could  be  determined  by  adjudication  of  the 
court.  This  was  so  connected  with  the 
matter  of  the  original  bill  as  to  be  a  proper 
subject  of  a  cross-bill,  but  at  the  same  time 
a  matter  of  which  the  jurisdiction  of  the 
court  could  not  be  ousted  by  a  dismission 
of  the  original  bill. 

It  is  insisted,  however,  by  one  of  the 
learned  counsel  for  the  appellees,  that  the 
city  of  Petersburg,  whom  the  plaintiff  in 
the  cross-bill  seeks  to  enjoin,  was  not  a 
party  to  the  original  bill,  and  that  indeed 
the  so-called  cross-bill  must  be  treated  as 
an  original  bill,  and  has  none  of  the  features 
of  a  cross-bill,  because  it  makes  new  parties 
and  introduces  new  and  independent  matter. 
It  is  true  that  in  the  original  bill  the  city 
of  Petersburg  is  not  formally  made  a  part> 
defendant  and  called  upon  to  answer;  but 
the  city  of  Petersburg  does  come  in  and 
answer  the  bill.  Whether  it  filed  a  formal 
petition,  as  it  might  have  done,  and  asked 
to  be  made  a  party  to  a  suit  in  which  its 
interest  were  so  vitally  affected,  the 
421  record  does  not  disclose;  *but  the  rec- 
ord does  show  that  an  answer  to  the 
original  bill  was  filed  by  th>i  city  of  Peters- 
burg, and  that  the  case  was  brought  on  to 
be  heard,  among  other  papers  in  the  cause, 
upon  the  answer  of  the  city  of  Petersburg, 
and  throughout  the  case  was  treated  as  a 
party  to  the  suit.  But  conceding  that  Rag- 
land's  bill  must  be  held  to  be  an  original 
bill,  and  not  a  cross-bill;  still,  in  the  view 
we  take  of  the  case,  the  circuit  court  of 
the  city  of  Richmond  had  jurisdiction  of  the 
cause. 

The  argument  is  that  if  the  bill  be  treated 
as  an  original  bill  at  the  time  it  was  filed, 
the  state  of  Virginia  had  parted  with  her 
interest  in  the  stock  in  question,  having 
released  it  in  favor  of  the  city  of  Peters- 
burg, and  that  therefore  the  board  of  pub- 
lic works  was  not  a  proper  or  necessary 
party;  and  that  there  was  nothing  left  t© 
which  the  jurisdiction  could  attach. 

It  is  true  that  the  state  had  in  Octeber, 
1873,  released  its  mortgage  en  the  stock 
which  was  pledged  by  the  City  of  Peters- 
burg on  the  27th  of  May,  1850,  to  indemnify 
the  state  against  any  loss  it  might  sustain  in 
consequence  of  its  guarantee  of  the  bonds 
-'   said   city;    but   it   is   also   true   that   the 


state  held  a  mortgage  "on  the  whole  prop- 
erty, real  and  personal,  of  which  the  Pe- 
tersburg railroad  company  were  the  own- 
ers," authorized  and  required  to  be  taken 
by  the  board  of  public  works  under  the 
act  of  March  25th,  1843.  At  the  time  of 
the  filing  of  Ragland's  bill,  whether  there 
was  a  subsisting  mortgage  in  favor  of  the 
state  or  not,  the  state  being  the  mort- 
gagee in  a, mortgage  executed  as  directed 
by  the  board  of  public  works,  and  whether 
it  had  been  released  or  not,  it  was  still  a  | 
question  in  which  the  state  was  interested,  I 
and  the  board  of  public  works  was  there- 
fore a  "necessary  and  proper  party." 

The  court  is  therefore  of  opinion  that  the 
circuit  court  of  the  city  of  Richmond 
438  had  jurisdiction  to  determine  *and  ad- 
judicate the  questions  raised  in  the 
cross-bill  filed  by  Reuben  Ragland,  and  that 
the  dismission  of  the  original  bill  by  the 
court  did  not  oust  the  jurisdiction  of  the  court 
as  to  the  matters  presented  by  the  cross-bill. 

It  is  a  noteworthy  fact,  and  one  to  us  in- 
comprehensible, that  of  all  the  parties  to 
the  original  and  cross-bills,  the  only  one 
who  now  questions  the  jurisdiction  of  the 
circuit  court  is  the  party  who  came  into 
that  court  invoking  its  jurisdiction  for  re- 
lief, and  asking  its  protection  by  way  of 
injunction,  and  a  determination  of  the  char- 
acter of  the  stock  before  it  should  be  stld 
to  prevent  a  sacrifice,  now  when  the  in- 
junction has  been  awarded,  and  the  very 
question  submitted  by  his  bill  has  been 
adjudicated,  objects  that  the  court  was  with- 
out jurisdiction,  and  that  it  was  error  in 
the  court  below  not  to  have  dismissed  his 
own  bill. 

We  think  the  circuit  court  was  right  in 
retaining  the  cross-bill  and  adjudicating  the 
questions  raked  by  it.  All  the  parties  in- 
terested were  before  the  court.  It  had 
jurisdiction  of  the  subject  matter  and  the 
parties.  It  ought  not,  after  protracted  and 
costly  litigation,  to  have  dismissed  the 
cross-bill  and  turned  the  parties  over  to 
another  tribunal  to  litigate  the  same  ques- 
tions. In  furtherance  of  a  favorite  maxim 
of  courts  of  equity,  it  ought  to  have  put  an 
end  to  the  litigation  between  the  parties, 
having  all  the  parties  before  it  and  doing 
justice  to  all.  See  Rhea  v.  Jordan.  28  Gratt 
«7S;  Mettart  v.  Hagan,  18  Gratt.  231;  Clarke 
V.  Long,  4  Rand.  452. 

The  court  is  further  of  opinion  that  there 
is  no  error  in  the  decree  of  the  circuit  court 
in  dissolving  so  much  of  the  injunction 
order  as  enjoins  and  restricts  th^  city  of 
Petersburg  from  further  prosecution  of  the 
action  of  debt  brought  by  said  city  of  Pe- 
tersburg as  plaintiff,  and  now  pending  in 
the  hustings  court  of  the  city  of  Petersburg 
against  Reuben  Ragland,  Lancaster, 
423  Brown  &  Co.,  *T.  T.  Broocks,  S.  A 
Plummer  and  William  R.  Mallory.  de- 
fendants, and  also  from  instituting  or  pros- 
ecuting any  other  action  or  suit  whatever 
upon  the  promissory  note  for  two  hundred 
and  forty-nine  thousand  nine  hundred  and 
eighty-two  dollars,  executed  by  Reuben 
Ragland  and  oth^^^^^j^^  Qiis  sureties,  to  the 
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city  of  Petersburg,  in  part  payment  for  the 
thirty-five  hundred  shares  of  the  stock  of 
the  Petertburg  railroad  company  held  by 
said  city  as  collateral  security  for  said  note. 
And  this  court  concurs  with  the  circuit 
court  of  the  city  of  Richmond  in  the  opin- 
ion that  the  thirty-two  hundred  and  thirty- 
five  shares  of  the  capital  stock  of  the 
Petersburg  railroad  company,  in  the  bill 
and  proceedings  mentioned  and  embraced 
in  certificate  number  seven  hundred  and 
forty-three,  issued  by  said  company,  and 
now  held  by  said  city  as  collateral  security 
for  the  note  of  said  Ragland  and  others, 
and  which  was  derived  originally  from  the 
state  of  Virginia,  is  entitled  to  a  dividend 
of  one  and  one-half  per  cent,  per  share 
semi-annually,  to  be  paid  out  of  any  earn- 
ings of  the  said  company,  and  that  in  the 
event  of  any  semi-annual  dividends  being 
declared  upon  the  common  stock  of  said 
company  exceeding  said  one  and  one-half 
per  cent,  the  said  stock  is  entitled,  in  ad- 
dition to  said  one  and  one-half  per  cent, 
chargeable  upon  the  gross  earnings  of  said 
company,  to  receive  out  of  the  net  earnings 
of  said  company  a  sum  sufficient  to  make  its 
SiggregSLte  dividend  equal  to  that  received 
by  other  stockholders,  and' that  in  case  of 
default  of  the  company  to  pay  said  one  and 
one-half  per  cent,  semi-annually,  the  board 
of  public  works  may  be  required  to  foreclose 
the  mortgage  made  to  secure  said  payment 
and  to  realize  by  a  sale  of  the  corporate 
property  in  said  mortgage  mentioned  the 
sum  of  one  hundred  and  sixty-three  thou- 
sand five  hundred  dollars,  to  be  divided 
ratably  among  the  holders  of  the  said 
484  *thirty-two  hundred  and  thirty-five 
shares  of  the  said  stock. 

This  court,  adopting  the  views  of  the  said 
circuit  court  expressed  in  the  clear  and 
able  opinion  filed  with  the  record  in  this 
cause,  is  of  opinion  that  there  is  no  error 
in  the  decree  of  the  said  circuit  court,  and 
that  the  same  be  affirmed. 

Staples  and  Burks,  J's,  concurred  in  the 
opinion  of  Christian,  J. 

Decree  affirmed. 


486    ^Coleman's   Adm'x   v.   Anderson. 

November   Term,    1877,    Richmond. 

Absent,  Moncurc,  P. 

Eov'table  Relief.* — Quaere:  If  a  party  against 
whom  a  judgment  has  been  rendered  in  a  court  of 
law,  may  come  into  equity  to  set  up  payments  he 
has  made  to  the  attorney  of  the  plaintiff  in  the  action 
at  law,  where  it  is  insisted  by  the  plaintiff  at  law 
that  the  debtor  was  forbid  to  pay  to  the  attorney, 
and  the  attorney  was  so  informed  by  the  plaintiff. 

This  was  an  appeal  from  the  decree  of  the 
circuit  court  of  Caroline  county  affirming  a 
decree  of  the  county  court.     It  was  a  bill 


*BSqv>fta1ile  Relief. — The  principal  case  is  cited 
in  Va.  ining  Co.  v.  Wilkinson,  92  V'a.  100,  for  the 
mtadm  that  equity  will  not  grant  relief  where  there  is 
a  plain  and  adequate  remedy  at  law.  See  also.  Miller 
y.  Miller,  25  W.  Va.  503. 
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by  Benjamin  Anderson  to  enjoin  a  judg- 
ment for  $300  with  interest  from  the  6th  of 
March,  1860,  and  costs,  which  Coleman's 
administratrix  recovered  in  the  circuit  court 
of  Caroline  county  in  May,  1866,  against 
said  Anderson  and  Henry  McCallcy.  The 
grounds  on  which  the  plaintiff  sought  to 
enjoin  the  judgment,  was,  that  John  J.  Chew 
was  the  counsel  for  the  plaintiff  in  the 
action  in  which  the  judgment  was  recovered, 
and  that  he  had  paid  to  Chew  in  September, 
1867,  one  year's  interest  on  the  judgment; 
that  he  paid  to  Chew  in  April,  1868,  $100, 
and  in  November,  1868,  $100,  and  in  Jan- 
uary, 1870,  $75;  that  in  May,  1870,  he  made 
an  agreement  with  Solon  T.  Coleman,  who 
he  believed  to  be  the  agent  of  Coleman's 
administratrix,  by  which  said  Coleman 
agreed  to  take  in  full  of  said  judgment  $110, 
and  that  he  sent  to  Coleman  a  check  for  the 
money,   which   he   kept  until  the   10th 

426  of  April,  1871,  ♦and  then  sent  it  back 
to  the  plaintiff;  and  plaintiff  enclosed 

it  in  an  envelope  directed  to  Coleman  di- 
rected to  his  postoffice;  and  that  the  money 
was  still  in  bank,  as  he  believes;  that  not* 
withstanding  all  this,  Coleman's  adminis- 
tratrix had  sued  out  an  execution  upon  the 
judgment  without  any  endorsement  of  cred- 
its upon  it,  which  was  then  in  the  hands 
of  the  sheriff.    The  injunction  was  granted, 

Coleman's  administratrix  answered  the 
bill.  She  denied  that  Chew  was  authorized 
to  collect  any  money  on  the  judgment  ex- 
cept the  $18.  That  in  March,  1868,  Ander- 
son had  come  to  see  her  and  told  her  that 
Chew  proposed  to  compromise  and  settle 
the  debt  by  the  payment  of  $100  a  year,  pro- 
vided respondent  would  agree  to  it,  and  that 
she  did  then  and  there,  in  the  presence  of 
several  persons,  distinctly  inform  said  An- 
derson that  she  would  not  assent  to  it;  and 
moreover  stated  to  Anderson  that  he  was 
not  to  pay  to  the  said  J,  J.  Chew  any  money 
on  the  said  judgment,  but  that  he  was  to 
settle  with  her;  that  she  afterwards  in- 
formed Chew  what  she  had  said  to  com- 
plainant, and  told  him  to  collect  no  money 
from  him.  She  avers  she  has  never  received 
one  cent  from  said  Chew  on  account  of  this 
debt  of  Anderson,  nor  did'  he  ever  inform 
her  that  he  received  any  part  of  it. 

As  to  what  is  said  in  the  bill  in  respect 
to  Solon  T.  Coleman,  she  only^  knows  that 
some  time  in  1870  he  told  respondent  that 
he  had  a  conversation  with  Anderson  or  his 
attorney,  and  he  had  sent  him  a  check  or 
draft  in  full  of  the  said  debt;  that  he  had 
taken  it  with  the  understanding  that  if  it 
was  all  right  and  approved  by  this  respond- 
ent, then  it  would  be  a  bargain.  She  at 
once  refused  and  rejected  it;  and  she  un- 
derstands and  believes  the  draft  was  in  a 
short  time  returned,  or  tendered  by  said 
Solon  T.  Coleman  to  the  complainant 

427  or  his  friend  ♦or  attorney;  that  Solon 
T.  Coleman  or  no  one  else  is  or  was 

her  attorney  or  agent  to  compromise  the 
debts  due  the  estate  of  the  testator;  that 
Solon  T.  Coleman  was  not  informed  at  the 
time  he  brought  her  the  draft  as  to  the  true 
condition  of  the  judgment  afid^mQuiit,due, 
igi  ize      y  ^ 
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and  had  he  been  her  agent  and  entered  into 
such  a  contract  as  it  is  alleged  he  did,  it 
-would  not  have  been  binding  upon  him  or 
her,  because  it  was  through  mistake  on  his 
part.  • 

A  number  of  witnesses  were  examined  in 
the  case,  and  the  cause  coming  on  to  be 
heard  on  the  19th  of  September,  1871,  the 
court  perpetuated  the  injunction  with  costs; 
and  on  appeal  to  the  circuit  court,  that 
court  affirmed  the  decree.  Coleman's  ad- 
ministratrix thereupon  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

Welch,  for  the  appellant. 

John  Meredith,  for  the  appellees. 

Anderson,  J.  The  court  is  of  opinion  that 
the  plaintiff  below  had,  and  still  has,  upon 
the  case  made  by  his  bill,  a  plain  and  ad- 
t^quate  remedy  at  law,  by  motion,  on  rea- 
sonable notice,  to  quash  the  execution  in 
the  circuit  court  which  rendered  the  judg- 
ment, or  before  the  judge  thereof  in  vaca- 
tion. (Code  of  1873,  p,  1178,  §  40.)  And 
nothing  appearing  on  the  face  of  his  bill, 
or  in  the  pleadings  or  evidence,  from  which 
it  could  be  inferred  that  his  remedy  at  law 
would  be  unavailing  or  inadequate,  and  that 
there  was  a  necessity  for  invoking  the  aid 
of  a  court  of  equity,  upon  the  authority  of 
Morrison  v.  Speer,  10  Gratt.  228,  and 
Bcckley  v.  Palmer,  li  Gratt.  625,  the  court 
of  chancery  had  no  jurisdiction  to  hear  and 
determine  his  case.  In  the  former  case 
Judge  Daniel,  who  delivered  the  opinion 
concurred  in  by  the  other  judges, 
488  ^says:  ''I  can  see  nothing  in  this  case 
on  which  to  ground  the  jurisdiction 
of  a  court  of  chancery.  The  original  bill 
sets  out  a  single  execution,  and  payments 
made  to  the  sheriff  in  satisfaction  of  it, 
which  had  not  been  fully  credited.  No  rea- 
son is  alleged  why  the  appellee  had  not 
applied,  or  might  not  still  apply  to  a  court 
of  law  from  which  the  execution  issued  to 
remedy  the  injustice  of  which  he  com- 
plained; and  there  is  an  entire  absence  from 
the  case  of  those  peculiar  features  which 
induced  this  court,  in  the  case  of  Crawford 
v.  Thurmond,  3  Leigh  85,  to  sanction  the 
interference  of  the  chancellor."  Every 
word  of  the  foregoing  remarks  might  be 
spoken  with  equal  appropriateness  to  this 
case  as  to  that,  except  that  the  payments 
are  alleged  in  this  case  to  have  been  made 
to  the  judgment  plaintiffs  attorney  instead 
nf  to  the  sheriff,  as  in  that — an  immaterial 
difference. 

Tn  the  other  case  the  opinion  was  delivered 
by  Judge  Lee,  in  which  Moncure  and  Sam- 
uels J*s,  concurred — a  majority  of  the  whole 
court.  Neither  of  the  other  judges  dissented. 
Allen,  J.,  concurred  in  affirming  the  decree, 
upon  another  ground  stated  in  the  opinion, 
but  expressed  no  disseht  to  the  opinion  on 
this  ground.  Daniel  concurred  in  affirming, 
but  does  not  say  on  what  grounds.  In  the 
opinion,  Judge  Lee  says:  "I  apprehend  a 
party  to  be  entertained  in  a  court  of  equity 
upon  a  case  of  this  character  ought  to  allege 
some  reason  why  its  aid  is  invoked,  instead 


of  seeking  his  remedy  in  the  court  of  law. 
It  should  appear  that  the  latter  could  afford 
him  no  remedy,  or  an  inadequate  one,  or 
that  he  had  been  deprived  of  the  opportunity 
of  seeking  it  without  any  default  on  his  part, 
or  some  circumstance  should  be  shown 
furnishing  a  reason  for  withdrawing  the 
matter  from  the  cognizance  of  the  appro- 
priate tribunal,  and  carrying  it  into  the 
court  of  chancery."  And  as  the  judge  said 
in   that  case,  it   may  be  said  in  this: 

429  "nothing  ♦of  the  kind  is  shown  here; 
but  for  aught  that  appears,  the  matter 

might  have  been  as  well  tried  (in  this  case, 
we  think,  better  tried),  and  as  full  redress 
afforded  in  the  court  of  law  as  in  the  court 
of  chancery." 

Judge  Lee  then  says  the  case  of  Crawford 
V.  Thurmond,  supra,  is  not  in  conflict  with 
the  foregoing  views.  "That  case,"  he  says, 
"involved  several  complicated  questions  of 
law  and  fact  stated  in  the  opinion  of  Judge 
Carr,  and  which  he  thought  could  be  bet- 
ter tried  in  the  court  of  chancery  than 
the  law  court,  and  there  was  an  equitable 
right  involved  more  appropriate  for  the 
jurisdiction  of  the  former  tribunal  than  the 
latter."  This  is  an  authoritative  judicial 
interpretation  of  that  case.  There  arc  no 
such  reasons  for  entertaining  chancery  jur- 
isdiction in  this.  There  is  no  equitable 
right  involved  here  more  appropriate  for 
the  jurisdiction  of  a  court  of  chancery  than 
a  court  of  law,  and  there  are  no  complicated 
questions  of  law  and  fact  which  could  better 
tried  in  the  former  court  than  in  the  latter. 
On  the  contrary,  the  questions  of  fact 
are  not  complicated,  but  their  solution  de- 
pends on  testimony  which  is  very  conflict- 
ing, and  the  court  of  law  may  better  evolve 
the  truth  by  having  the  witnesses  before  it, 
observing  their  manner  of  giving  their  testi- 
mony, their  intelligence,  their  bearing  and 
moral  tone,  the  agreement  of  the  testimony 
with  the  probabilities  of  the  case,  and  from 
these  circumstances,  and  their  general  stand- 
ing in  the  community,  may  be  better  quali- 
fied to  decide  what  weight  should  be  given 
to  their  testimony  respectively. 

In  this  there  was  no  demurrer  to  the  bill 
for  want  of  jurisdiction  or  plea  to  the  juris- 
diction. But  the  bill  does  not  show  on  its 
face  proper  matter  for  the  jurisdiction  of  a 
court  of  chancery.  Section  20  of  chap.  167, 
p.  1092,  Code  of  1873,  which  allows  no  ex- 
ception for  want  of  jurisdiction,  unless  it 
be  taken  by  plea  in  abatement,  is  applicable 
only  when  the  bill  shows  on  its  face 

430  proper  *matter  for  the  jurisdiction  of 
the  court.   When  the  bill  or  the  whole 

record  does  not  make  a  case  which  gives 
the  court  jurisdiction,  it  is  bound  to  notice 
it,  whether  it  be  the  court  of  trial  or  the 
appellate  court,  although  no  exception  has 
been  taken  to  its  jurisdiction.  No  court 
can  hear  and  determine  a  cause  of  which  it 
has  no  jurisdiction.  Hence  objection  may 
be  made  for  the  first  time  to  the  jurisdiction 
in  the  appellate  court  where  the  want  of 
jurisdiction  appears  on  the  face  of  the  bill 
and  proceedings.  It  is  the  policy  of  oar 
law   that    the   two   jurisdictions    should  be 
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kept  separate,  and  it  is  important  that  the 
decisions  drawing  the  line  of  separation 
between  them  should  be  uniform  and  stable. 
If  it  be  understood  that  in  such  cases  the 
party  aggrieved  will  be  confined  to  his 
remedy  by  motion  to  quash  in  the  court  of 
law,  unless  by  the  averments  of  his  bill  it 
appears  that  it  would  afford  him  inadequate 
relief,  or  for  other  reasons  was  not  his  ap- 
propriate remedy,  it  would  be  a  saving  of 
great  expense  to  the  litigants,  and  could 
work  no  injustice.  The  court  is  of  opinion, 
therefore,  to  reverse  the  decree  of  the  cir- 
cuit court,  to  dissolve  the  injunction,  and 
to  dismiss  the  plaintiff's  bill  with  costs, 
without  prejudice,  however  to  the  right  of 
the  plaintiff  to  prosecute  his  remedy  at 
law. 

Burks,  J.,  concurred  in  the  opinion  of 
Anderson,  J. 

Staples,  J.,  did  not  concur  in  the  opinion 
of  Anderson,  J.;  but  as,  if  he  dissented, 
the  decree  of  the  court  below  would  be 
affirmed,  by  reason  of  the  court  being 
equally  divided,  which  result  he  thought 
would  be  worse  than  that  which  would  fol- 
low from  the  effect  of  Judge  Anderson's 
opinion,  he  therefore  concurred  in  the  re- 
sults of  that  opinion. 

Christian,  J.,  dissented.  He  thought  the 
decree  below  should  be  affirmed. 

Decree  reversed. 


431  *Balt.  &  Ohio  R.  R.  Co.  v,  Wightman's 
Adm'r. 

November   Term,    1877,    Richmond. 

1.  Foreiirn  Corporations — ^Remo-val  of 
Causes.* — ^Wherc  a  railroad  company  which  was 
incorporated  in  another  state,  leases  a  railroad  lying 
in  this  state,  and  operates  the  same  as  owner  thereof, 
and  an  injury  occurs  on  said  railroad,  the  person 
having  the  right  of  action  for  such  injury  may  sue 
the  railroad  company  in  the  courts  of  this  state,  and 
such  company  has  no  right  to  remove  the  suit  to 
the  federal  court. 

2.  Statnte — A-Ferments.t — In  an  action  under  ch. 
145,    If    7-9,   Code  of   1873,   it   is  not  necessary   to 


'Remo-val  of  Canses — Principal  Case  Re- 
versed.— ^In  so  far  as  the  principal  case  and  Bait.  & 
O.  R.  R.  Co.  V.  Nocll,  32  Gratt.  394,  hold  that  a 
corporation  of  one  state  by  carrying  on  business  in 
another  state,  e.  g.  by  leasing  the  property  and  fran- 
chise of  a  corporation  of  that  other  state,  thereby  be- 
comes a  citizen  of  that  other  state  and  loses  the  right 
of  removal  of  the  cause  to  the  federal  courts  when 
sued  in  the  latter  state,  they  are  reversed  by  the  su- 
preme court  of  the  United  States  in  14  Otto  5,  reported 
in  4  Am.  &  Eng.  R.  R.  Cas.  105. 

tStatute — ^Averments. — In  Mathhews  v.  War- 
ner, 29  Gratt.  570,  the  principal  case  is  affirmed  as  to 
the  rale  laid  down  by  it  that  in  an  action  under  ch.  145, 
fi  7-9,  Code  of  1873,  it  is  not  necessary  to  aver  in 
the  declaration  for  whose  benefit  the  action  is  brought. 
See  also.  Bait.  &  O.  R.  R.  Co.  v.  Noell,  32  Gratt.  394; 
Barton's  Ch.  Pr.  (2d  Ed.)  417;  Mahany  v.  Kephart, 
15  W.  Va.  622,  624;  Madden  v.  Ry.  Co..  28  W.  Va. 
613;    Searles  v.  Kanawha  &  Co..  32  W.  Va.  375.  9  S. 


aver  in  the  declaration  for  whose  benefit  the  suit  is 
prosecuted. 

3.  Deatk  by  'Wronvfnl  Act — Elements  of 
Damaire. — In  such  an  action  against  a  railroad 
corporation  for  the  killing  of  a  person  evidence  is 
admissible  to  show  the  condition  and  circumstances 
of  the  family  of  the  deceased,  his  business  qualifica- 
tions, the  condition  of  his  health,  the  amount  he  was 
realizing  annually  from  his  employments,  the  value 
of  his  services  to  his  family,  and  the  damage  suf- 
fered by  them  in  the  loss  of  his  care,  nurture  and 
instruction. 

4.  Same — Assessment  of  Danaaves. — In  such 
an  action  where  the  deceased  has  left  a  wife  and 
children  the  jury,  in  ascertaining  the  damages,  may 
properly  assess  the  same  with  reference  to  the  pe- 
cuniary loss  sustained  by  the  wife  and  children — 
first,  by  fixing  the  same  at  such  sum  as  would  be 
equal  to  the  probable  earnings  of  the  deceased  dur- 
ing the  probable  period  of  his  life,  if  he  had  not 
been  killed,  taking  into  consideration  his  age,  busi- 
ness capacity,  experience,  habits,  health,  energy  and 
perseverance;  and,  second,  by  adding  thereto  the 
value  of  his  services  in  the  attention  to  and  super- 
intendence and  care  of  his  family,  and  .jn  the  ed- 
ucation of  his  children,  whereof  they  are  deprived 
by   his   death. 

6.  Same — Solatium  for  'Wounded  Feelings. 
— Quaere:    Whether  in  such  an  action  the  jury,  in 
ascertaining  the  damages,   are  limited  to   the  pecu- 
niary  loss   sustained  by  the   family  of  the   de- 

432  ceased,  or  whether  they  may  consider  the  "phirsi- 
cal  pain  of  the  deceased,  or  the  mental  suffering 
of  the  surviving  family,  or  the  loss  to  them  of  the 
parent's  moral  and   intellectual   training. 

O.  Sanae — Rvldence — Policies  of  Insurance. 
— In  such  an  action  it  is  not  competent  for  the  de- 
fendant to  show  that  the  deceased  held  policies  of 
insurance  on  his  life  for  the  benefit  of  his  wife  and 
children,  and  that  since  his  death  the  amounts  called 
for  by  such  policies  have  been  paid  over  to  his 
widow    and   children. 

7.  Carriers  of  Passengers  —  Neirliirence-^ 
Presumptions. — When  injury  or  damage  hap- 
pens to  a  passenger  by  the  breaking  down  or  over- 
turning of  a  railroad  train,  or  the  breaking  down 
of  a  bridge,  or  wheel,  or  axle,  or  by  any  other  ac- 
cident occurring  on  the  road,  the  presumption,  prima 
facie,  is,  that  it  occurred  by  the  negligence  of  the 
railroad  company,  and  the  burden  of  proof  is  on  the 
company  to  establish  that  there  has  been  no  negli- 
gence whatsoever,  and  that  the  damage  has  been  oc- 
casioned by  inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresight  could  not  prevent. 

8i  Same — Same — Deirree  of  Care. — Thr  law  in 
tenderness  to  human  life  and  limbs  holds  railroad 
companies  liable  for  the  slightest  negligence,  and 
compels  them  to  repel,  by  satisfactory  proofs,  every 
imputation  of  such  negligence.  When  carriers  un- 
dertake to  convey  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest  possible 
care   and   diligence.     Any   negligence   or  default  in 


E.  Rep.  250;  Fisher  v.  W.  Va.  &  P.  R.  Co.,  39  W. 
Va.  366,  19  S.  E.  Rep.  578;  Couch  v.  C.  &  O.  R.  Co., 
45  W.  Va.   55,   30  S.   E.   Rep.   149. 

Questions  Discussed. — In  the  case  of  B.  &  O. 
R.  R.  Co.  V.  Noell,  32  Gratt.  394,  many  of  the  ques- 
tions involved  in  the  present  case  are  'discussed.  See 
that  case,  and  note  on  the  questions  decided  in  the  sec- 
ond, fifth  and  seventh  headnote,  of  the  principal  case. 
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■uch  case  will  make  such  carriers  liable  in  damages 
under  the  statute. 
8.  Sttme — Same — ^Same. — The  Baltimore  and  Ohit) 
Railroad  Company,  as  a  common  carrier  of  passen- 
gers, was  bound  to  exercise  the  utmost  degree  of 
diligence  and  care  in  safely  transporting  William 
A.  Wightman,  the  deceased  in  this  case,  on  his 
journey. 

10.  Same — Same — Same. — The  slightest  neglect, 
against  which  human  prudence  and  foresight  might 
have  guarded,  and  by  reason  of  which  his  death 
may  have  been  occasioned,  renders  such  company 
liable  in  damages  for  such  deatlr. 

11.  Same — Same — Repairs  to  Traclc. — The 
said  railroad  company  is  held  by  the  law  to  the 
utmost  care,  not  only  in  the  management  of  its 
trains  and  cars,  but  also  in  the  structure,  repair 
and  care  of  the  track  and  bridges,  and  all  other  ar- 
rangements  necessary   to   the   safety   of   passengers. 

12.  Contlniiance — Absence  of  Material  MTU- 
neaa.* — In   order   to   entitle   a   party    to   a   contin- 
uance on  the  ground  of  the  absence  of  a  ma- 

488  terial  witness,  it  is  necessary  for  him  to  *show 
that  he  has  used  due  diligence  to  procure  the 
attendance  or  deposition  of  such  witness,  and  upon 
such  a  matter  the  appellate  court  will  not  disturb 
the  action  of  the  court  below,  unless  such  action 
was  plainly  erroneous. 

This  was  an  action  on  the  case  brought 
in  the  circuit  court  of  Shenandoah  county, 
under  ch.  145,  §§  7-9,  Code  of  1873,  by 
George  W.  Koontz,  administrator  of  Wil- 
liam A.  Wightman,  against  the  Baltimore 
and  Ohio  Railroad  Company,  to  recover 
damages  for  the  death  of  his  decedent,  who 
died  from  injuries  received  at  the  well- 
known  Narrow  Passage  accident,  which  oc- 
curred on  the  Valley  railroad,  which  was 
then  leased  and  operated  by  the  Baltimore 
and  Ohio  Railroad  Company.  The  jury 
rendered  a  verdict  in  favor  of  the  plaintiff 
for  $5,000,  with  interest  from  March  6th, 
1876,  for  which  sum  the  court  gave  judg- 
ment. To  this  judgment  the  defendant  ob- 
tained a  writ  of  error  and  supersedeas  from 
one  of  the  judges  of  this  court. 

There  was  a  demurrer  to  the  declaration, 
which  was  overruled,  and  the  defendants 
took  eight  bills  of  exceptions  to  the  rulings 
of  the  court.  The  ground  of  the  demurrer 
was  that  the  declaration  did  not  state  for 
whose  benefit  the  action  was  prosecuted. 
The  first  bill  of  exception  was  to  the  refusal 
of  the  court  to  transfer  the  cause  to  the 
United  States  court.  This  was  on  the 
ground  that  the  plaintiff  was  a  citizen  of 
Virginia  and  that  the  defendant  was  a  for- 
eign corporation  chartered  by  the  state  of 
Maryland  and  was  a  citizen  of  Maryland. 


*Gontln nance — Abaence  of  Material  ^Wit~ 
ne«a. — In  Matthews  ▼.  Warner,  29  Gratt.  570,  it  is 
held  in  accordance  with  the  principal  case  that  in  or- 
der to  entitle  a  party  to  a  continuance  on  the  ground 
of  the  absence  of  material  witness  it  is  necessary  that 
he  should  have  used  due  diligence  to  ascertain  the 
materiality,  and  to  procure  the  attendance  of  the  wit- 
ness, sec  further,  Dimmey  v.  R.  Co.,  27  W.  Va.  51; 
Norfolk,  etc.,  Ry.  Co.  v.  Stevens,  97  Va.  635;  Car- 
rico  V.  W.  Va.  Cent.  R.  Co..  35  W.  Va.  404,  14 
S.  E.  Rep.  15;  Carrico  v.  W.  Va.  Cent.  Ry.  Co.,  39 
W.  Va.   95,   19   S.   E.  Rep.  375. 


But  it  was  in  proof  that  the  defendant  was, 
at  the  time  of  the  institution  of  this  suit 
and  still  was  lessee  of  the  Valley  railroad 
from  the  town  of  Strasburg,  in  Shenandoah 
county,  to  Harrisonburg,  in  Rockingham 
county. 

The  2d,  3d,  4th  and  5th  exceptions  were 
taken  to  rulings  of  the  court  admitting  eri- 
dence  as  to  who  constituted  the  family  of 
Wightman;  as  to  his  marriage  with 
434  Mrs.  *Wightman:  as  to  his  relations 
with  his  family,  how  he  provided  for 
them,  his  capacity  to  instruct  and  prepare 
his  children  for  education,  and  the  annual 
value  of  his  services  in  his  employments, 
and  also  in  managing  and  superintending 
the  business  of  his  family.  The  6th  ex- 
ception was  to  the  refusal  of  the  court  to 
permit  the  defendant  to  prove  that  Wight- 
man  held  policies  of  insurance  on  his  life 
for  at  least  $5,000  for  the  benefit  of  his  wife 
and  children,  and  that  since  his  death  the 
amount  called  for  by  said  policies  had  been 
paid  over  to  his  wife  and  children. 

The  7th  exception  was  to  the  instructions 
given  to  the  jury  on  the  motion  of  the 
plaintiff.  These  instructions  are  set  out  in 
the  opinion  of  Judge  Staples.  And  the  8th 
was  to  the  refusal  of  the  court  to  continue 
the  cause.  The  facts  are  sufficiently  stated 
in  the  opinion. 

Williams   &  Brother,   for   the  appellants. 
M.  Walton,  for  the  appellee. 


Staples,  J.,  delivered  the  opinion  of  the 
court. 

A  preliminary  question  in  this  case  to  be 
settled,  is,  whether  the  circuit  court  erred 
in  refusing  to  remove  the  case  to  the  cir- 
cuit court  of  the  United  States  for  the  western 
district  of  Virginia.  The  defendant,  the 
Baltimore  and  Ohio  Railroad  Company,  is 
a  corporation  chartered  by  the  state  of 
Maryland.  It  is  also,  and  was  when  this 
suit  was  brought,  the  lessee  of  a  railroad 
from  Strasburg  to  Harrisonburg,  in  this 
state,  belongring  to  the  Virginia  Midland 
railroad  company,  a  Virginia  corporation, 
and  was  controlling  and  operating  said 
railroad  under  said  lease,  as  owner  and 
proprietor,  at  the  time  of  the  injuries  com- 
mitted, as  set  forth  in  the  declaration 
435  ♦The  defendant  has  not  produced  the 
lease  nor  given  evidence  of  its  con- 
tents. We  are,  therefore,  not  informed  as 
to  the  precise  terms  and  conditions  upon 
which  the  lease  was  granted.  All  that  we 
know  is,  that  the  defendant  is  operating 
the  road  as  owner  and  exercising  the  pow- 
ers and  privileges  granted  its  lessee  by  the 
charter  of  incorporation.  What,  then,  is 
the  status  in  Virginia  of  the  defendant,  a 
Maryland  corporation,  with  reference  to 
this   road? 

The  cases  generally  agree  that  a  cor- 
poration created  by  the  laws  of  one  state 
can  have  no  legal  existence  outside  of  the 
limits  of  that  state.  It  may,  however,  make 
contracts,  transact  business,  and  even  exer- 
cise corporate  functions  in  another  state 
with  the  consent  of  the  letter,  express  or 
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implied.  In  the  Baltimore  and  Ohio  R.  R. 
Co.  V.  Gallahuc's  adm'r,  12  Gratt.  655,  this 
court  decided  that  under  the  statutes  au- 
thorizing that  company  to  construct  its 
road  across  the  territory  of  Virginia,  the 
Baltimore  and  Ohio  Railroad  Company,  as 
to  such  road,  was  to  be  regarded  as  a  Vir- 
ginia corporation. 

In  Railroad  Company  v.  Harris,  12  Wall. 
U.  S.  R.  65,  the  supreme  court  of  the 
United  States  decided  that  the  Baltimore 
and  Ohio  Railroad  Company  having  under 
an  act  of  Congress  constructed  a  lateral 
branch  of  its  road  in  the  District  of  Colum- 
bia, was  by  reason  thereof  liable  to  suit  in 
that  district  as  if  it  had  been  an  independent 
corporation  of  that  locality. 

The  court  did  not  rest  its  decision  upon 
the  ground,  however,  that  the  act  of  con- 
gress had  made  the  Baltimore  and  Ohio 
Raih-oad  Company  a  corporation  of  the  dis- 
trict, but  upon  the  ground  that  the  act  oper- 
ated as  a  license  to  the  company  to  construct 
its  road  there;  and  having  accepted  the 
license,  the  company  had  placed  itself  in 
the  position  of  a  domestic  corporation  for 
all  the  purposes  at  least  of  being  sued 
486  in  that  locality.  The  '*'court  say  they 
could  see  no  reason  why  one  state 
may  not  make  a  corporation  of  another 
state,  as  there  organized  and  conducted,  a 
corporation  of  its  own,  quo  ad  hoc  any 
property  within  its  territorial  limits. 

See  also  Maryland  v.  Northern  Central  R. 
R.  Co.,  18  Mary.  R.  193;  Sprague  v.  Hart- 
ford, Prov.  &  Fishk.  R.  R.  Co.,  5  R.  I.  233; 
Goshen  v.  Supervisors,  1  West  Va.  308; 
The  Penn.  R.  R.  Co.  v.  Sly,  65  Penn.  St. 
R.  205;  Pomeroy  v.  New  York  &  New 
Haven  R.  R.  Co.,  4  Blatchf.  R.  122.  The 
Baltimore  and  Ohio  Railroad  Company,  as 
a  corporation  of  Maryland,  can  of  course, 
have  no  legal  existence  outside  of  that  state, 
but  as  the  lessee  of  a  Virginia  railroad  com- 
pany, exercising  all  the  functions  and  pow- 
ers of  the  latter,  it  may  be  subject  to  all  its 
duties  and  obligations.  This  must  neces- 
sarily be  so,  upon  the  authority  of  the 
cases  cited,  if  that  company  is  acting  under 
any  license  granted  by  the  state  of  Vir- 
p^inia.  Under  such  circumstances,  so  acting. 
It  must  be  treated  as  a  Virginia  corporation 
quo  ad  hoc  the  line  of  railroad  under  its 
control,  so  far  at  lei^st  as  its  liabih'ty  to  our 
own  citizens  is  concerned.  It  can  only  escape 
these  consequences  by  showing  that  it  is 
exercising  corporate  powers  here  without  per- 
mission of  the  state,  and  consequently  that 
it  is  a  tort  feasor  .or  trespasser.  Whether 
the  company  obtained  the  lease  under  any 
statute  or  provision  in  the  charter  of  Vir- 
ginia roads  does  not  appear — none  was 
shown  to  the  court  and  none  was  claimed 
in  the  argument.  It  may  be  a  very  grave 
question  whether  a  corporation  of  this  state 
can  be  permited  to  convey  its  franchises  to 
a  foreign  corporation,  so  as  to  enable  the 
latter  to  exercise  corporate  rights  and  pow- 
ers here  without  some  such  authority.  The 
purposes  of  this  case  do  not  require  a 
decision  of  this  question. 
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If  the  Baltimore  and  Ohio  Railroad  Com- 
pany is  controlling  and  operating  the 
487  Valley  road  without  permission  '*'of 
the  state,  it  certainly  cannot  therefore 
claim  exemptions  and  immunities  to  which 
it  could  not  be  entitled  if  it  had  obtained 
such  permission.  The  company  derives  all 
its  powers  and  privileges  from  the  charter 
of  the  company  which  owns  the  road;  it 
must  be  subject  to  all  the  duties  imposed 
on  that  company,  and  among  these  is  the 
obligation  to  answer  in  our  own  courts  to 
our  own  citizens  for  any  damage  resulting 
from  its  conduct. 

If  under  authority  of  law  or  on  principles 
of  comity  a  foreign  corporation  is  allowed 
to  hold  property  and  exercise  corporate 
functions  in  this  state,  it  must  also  submit 
to  the  jurisdiction  of  our  courts  in  contro- 
versies with  our  citizens.  If  it  claims  the 
privileges  and  immunities  of  a  domestic 
corporation,  it  must  also  perform  the  duties 
and  answer  to  all  the  liabilities  of  a  Vir- 
ginia  corporation. 

It  is  estopped  by  its  conduct — ^by  its  ex- 
ercise of  corporate  functions  here  under  a 
Virginia  charter — to  deny  that  it  is  a  Vir- 
ginia corporation  for  all  the  purposes  of 
Virginia  jurisdiction. 

The  learned  counsel  for  the  defendant  re- 
ferred to  the  case  of  Baltimore  &  Ohio  R.  R, 
Co.  V.  Casey,  decided  by  the  supreme  court 
of.  Ohio,  28  Ohio  Stat.  R.  218,  in  which  a 
somewhat  different  view  is  taken  from  that 
which  is  here  presented.  It  will  be  seen 
that  the  decision  in  that  case  is,  in  a  great 
measure,  based  upon  the  statute  of  Ohio, 
not  in  force  here.  The  court  was  not 
unanimous,  and  we  think  the  dissenting 
opinion  contains  the  more  satisfactory  doc- 
trine upon  this  question.  We  are,  therefore, 
of  opinion  that  the  circuit  court  did  not  err 
in  refusing  to  remove  the  case  to  the  circuit 
court  of  the  United  States. 

The  next  error  assigned  is  in  the  action 
of  the  court  overruling  the  demurrer  to  the 

declaration. 
438  *It  is  contended  that  in  an  action 
under  our  statute,  by  the  personal 
representative  of  the  person  killed,  it  is 
necessary  to  aver  in  the  declaration  for 
whose  benefit  the  suit  is  prosecuted — ^whether 
the  family  of  the  deceased  or  for  his  cred- 
itors— that  otherwise  it  will  be  impossible 
for  the  defendant  to  come  prepared  to  meet 
all  the  issues  arising  on  the  trial.  The  first, 
second    and    third    sections    of    the    act    of 

1872,  incorporated  in  the  Revised  Code  of 

1873,  ch.  145,  p.  996,  comprise  all  the  enact- 
ments in  our  laws  upon  this  subject.  We 
think  it  is  very  clear  that  the  fram^rs  of 
these  enactments  had  before  them  at  the 
time,  the  English  and  New  York  statutes 
on  the  same  subject,  from  which  the  stat- 
utes of  the  different  states,  of  a  similar 
character,  are  generally  taken.  It  will  be 
perceived  that  our  legislature  has  omitted 
some  of  the  provision  of  those  statutes  and 
materially  changed  the  phraseology  of  oth- 
ers. Thus  the  English  statute  requires  the 
plaintiff  to  file  with  his  d^ar^i^T^  full 
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particular  of  the  person  or  persons  in 
whose  behalf  the  action  is  brought.  Our 
statutes  contain  no  such  provision,  and  the 
very  fact  that  it  is  omitted,  while  other 
provisions  of  the  English  statutes  are 
adopted,  would  seem  to  indicate  a  deliberate 
purpose  on  the  part  of  the  legislature  to 
dispense  with  any  such  statement. 

The  first  section  of  our  statute  and  the 
first  section  of  the  English  and  New  York 
statutes,  respectively,  are  almost  identically 
the  same.  All  of  them  declare  tha,t  when 
the  death  is  caused  by  the  wrongful  act  or 
neglect  of  any  person  or  corporation,  and 
the  wrongful  act  or  neglect  be  such,  if 
death  had  not  ensued,  as  would  entitle  the 
party  injured  to  recover  damages,  then  the 
person  or  corporation  shall  be  liable  in  an 
action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  to  be  brought 
by  and  in  the  name  of  the  personal  repre- 
sentative. The  New  York  statutes  pro- 
488  vide  that  the  action  shall  be  for  *the 
exclusive  benefit  of  the  widow  and 
next  of  kin  of  the  deceased.  The  Virginia 
statutes  does  not  declare  for  whose  benefit 
the  action  is  brought,  or  that  it  is  for  the 
benefit  of  any  one.  It  authorizes  the  jury 
to  award  such  damages  as  to  it  may  seem 
fair  and  just,  and  to  direct  in  what  propor- 
tions they  shall  be  distributed  to  the  wife, 
husband,  parent  or  child — the  amount  re- 
covered to  be  paid  to  the  parties  just 
named,  as  the  case  may  be,  in  such  propor- 
tions as  the  jury  shall  have  directed,  or  if 
they  have  not  directed,  according  to  the 
statute  of  distributions;  but  if  there  be  no 
husband  or  wife,  parent  or  child,  the  amount 
recovered  shall  be  assets  in  the  hands  cf 
the  personal  representative  to  be  disposed 
of  according  to  law. 

In  the  cases  under  the  New  York  stitutes 
and  in  the  cases  under  the  statutes  of  Indi- 
ana, Missouri  and  Illinois,  which  are  taken 
from  those  of  New  York,  it  has  been  held 
that  the  declaration  must  aver  there  is  a 
widow  and  next  of  kin.  But  these  decisions 
are  uniformily  placed  upon  the  ground  that 
the  damages  are  not  assets  of  the  estate,  but 
belong  exclusively  to  the  widow  and  next 
of  kin.  As  the  action  cannot  be  entertained 
unless  there  be  a  widow  and  next  of  kin, 
their  existence  must  be  averred  in  the  dec- 
laration and  proved  on  the  trial.  Safford 
V.  Drew,  8  Duer.  R.  627;  Chicago  and  Rock 
Isl.  R.  R.  Co.  V.  Morris,  26  Illi.  R.  400; 
Woodward  ▼.  The  Chic,  and  Mich.  West. 
R,  R.  Co.,  23  Wise.  R.  400;  The  Ind.  and 
Pittsbg.  and  Chic.  R.  R.  Co.  v.  Keely,  adm'r, 
28  Ind.  R.  133. 

These  cases  proceed  upon  the  obvious 
ground  that  whenever  damages  are  limited 
to  a  class,  the  declaration  must  show  there 
is  such  a  class,  otherwise  the  foundation 
of  the  action  fails. 

Under  the  Virginia  statute  the  damages, 
it    is    true,    are    given    first    to    the    hus- 
band or  wife,  parent  or  child,  but  if 
440    *neithcr  of  these  is  alive,   the  action 
then  may  be  m^iintained  and  the  dam- 
ages will  be  assets  to  be  disposed  of  accord- 
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ing  to  law.  In  this  respect  the  Virginia 
statute  differs  from  that  of  all  the  other 
states.  As  with  us  the  damages  are  not 
for  the  exclusive  benefit  of  the  family  of 
the  deceased,  it  would  seem  not  to  be  es- 
sential that  the  declaration  shall  allege  that 
there  is  a  family  or  that  the  action  is  prose- 
cuted for  their  benefit.  It  is  very  true  the 
fact  that  the  deceased  left  a  widow  and 
children  dependent  upon  him  for  support, 
will,  as  a  general  rule,  very  materially  af- 
fect the  amount  of  the  recovery.  There  is, 
however,  no  rule  of  law  which  compels  a 
party  to  state  in  his  declaration  every  mat- 
ter which  may  enhance  the  damages.  In 
an  action  of  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  he  may  give  in 
evidence  without  specially  stating  it,  under 
the  general  allegation  of  alia  enormia,  the 
debauching  of  his  daughter,  or  the  battery 
of  his  servants,  and  with  us  it  is  not  even 
necessary  to  make  the  allegation  of  alia 
enormia.    Code  of  1860,  §  12,  ch.  171. 

If  the  declaration  ought  to  state  that  the 
deceased  left  a  family  for  whose  benefit  the 
suit  is  prosecuted,  it  should  go  further  and 
state  the  condition  and  circumstances  of 
the  individual  members  of  the  family.  And 
if  there  is  no  family,  it  should  state  whether 
there  are  other  relatives  of  the  deceased, 
their  circumstances  and  condition;  also  the 
number  and  claims  of  creditors,  the  age, 
the  mental  and  physical  powers  and  capac- 
ity of  the  deceased,  his  avocation  and  value 
to  his  family.  All  these  bear  directly  upon 
the  question  of  damages,  and  all  may  be 
the  subject  of  investigation  by  the  jury. 
Can  any  good  reason  be  given  for  not  stat- 
ing them  in  the  declaration,  if  it  be  nec- 
essary to  apprise  the  defendant  of  any  mat- 
ter which  may  materially  affect  the  amount 

of  recovery? 
441        *The   statute  was  designed  to  give 

to  the  personal  representative  a  right 
of  action  wherever  the  deceased  would  have 
had  it  had  he  lived.  The  declaration  must, 
therefore,  always  state  such  facts  as  will 
show  a  good  cause  of  action  on  the  part  of 
the  deceased  himself.  And  this  would  seem 
to  be  the  only  test  prescribed  by  the  stat- 
ute. The  defendant  knows  that  the  dam- 
ages are  primarily  for  the  benefit  of  the 
family,  for  so  the  law  declares,  and  he  can 
very  rarely  be  surprised  by  the  evidence 
upon  this  point.  The  manner  in  which  the 
damages  are  to  be  distributed  is  no  concern 
of  the  defendant,  and  not  under  the  control 
of  the  plaintiff.  It  is  a  question  for  the 
jury  exclusively,  not  involved  in  the  issue. 
It  is  very  probable  that  no  serious  incon- 
venience would  result  from  requiring  the 
plaintiff  to  state  for  whose  benefit  the  ac- 
tion is  brought,  but  such  an  averment  is 
not  essential  to  the  action.  If  we  require  it 
to  be  made  merely  because  it  has  a  natural 
bearing  upon  the  question  of  damages,  it 
will  be  difficult  to  assign  a  limit  to  allega- 
tions of  that  character.  In  simplifying  all 
the  proceedings  and  pleadings,  we  best  pro- 
mote the  object  of  the  statute.  We  are, 
therefore,  of  opinion  that  the  demurrer  to 
the  declaration  was  pi  opfccriv  overruled. 
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The  defendant's  second  and  third  bills  of 
exception  were  taken  to  the  ruling  of  the 
court  in  admitting  certain  testimony  intro- 
duced by  the  plaintiff.  The  defendant's 
objection  to  this  testimony  is  based  upon 
the  ground,  that  as  the  declaration  did  not 
aver  that  the  suit  is  for  the  benefit  of  the 
family  of  the  deceased,  the  plaintiff  ought  not 
to  be  permitted  to  prove  any  fact  relating  to 
their  condition  or  circumstances  by  way  of 
affecting  the  amount  of  damages  to  be  re- 
covered. This  objection  was  considered  and 
disposed  of  in  discussing  the  demurrer  to 
the  declaration.  As  it  is  unnecessary  to 
aver  that  the  action  is  for  the  benefit 
448  of  the  family,  the  testimony  is  ♦ad- 
missible without  such  averment.  If 
the  declaration  did  not  give  the  defendant 
sufficient  information  upon  this  point  it 
might  have  been  obtained  by  calling  on  the 
plaintiff  to  file  with  his  declaration  the  bill 
of  particulars  provided  for  in  our  statute. 

The  defendant's  fourth  and  fifth  bills  of 
exception  set  out  the  evidence  offered  by 
plaintiff,  to  show  the  business  qualifications 
of  the  deceased,  the  value  of  his  services 
to  his  family,  the  condition  of  his  health, 
and  the  amount  he  was  realizing  annually 
from  the  employment  in  which  he  was 
engaged,  as  also  the  value  of  his  services 
in  attending  to  the  business  of  his  family. 

As  all  the  questions  arising  upon  the  ad- 
mission of  this  evidence  are  also  fully  pre- 
sented by  the  instructions  given  by  the 
court  to  the  jury,  it  will  save  time  and  in- 
duce to  a  clear  understanding  of  the  subject 
to  consider  the  instructions  in  connection 
with  the  evidence.  Before  doing  so  it  may 
be  proper  to  advert  very  briefly  to  some 
well  established  principles  of  law  governing 
in  this  class  of  cases. 

Under  the  English  and  American  statutes 
the  courts  have  generally  held  that  the  dam- 
ages must  be  assessed  with  reference  to  the 
pecuniary  loss  resulting  from  the  death  of 
the  person  injured,  and  that  neither  the 
physical  pain  of  the  deceased,  nor  the  mental 
sufferings  of  the  surviving  family  can  be 
taken  into  the  estimate.  Shearman  &  Red 
on  Neg.,  sec.  610;  Field  on  the  Law  of 
Damages,  and  cases  cited,  sec.  630.  Whether 
the  same  construction  must  be  given  to  our 
statute  may  not  be  so  clear.  The  question 
does  not  arise  in  this  case,  and  no  opinion 
is  given  or  even  formed  on  the  subject. 
The  plaintiff's  instructions  concede  that  the 
damages  are  to  be  fixed  with  respect  to  the 
pecuniary  loss  sustained  by  the  family  of 
the  deceased.  The  defendant  certainly  can- 
not complain  of  this  form  of  stating 
443  the  proposition.  All  ♦the  cases  agree 
that  where  the  deceased  has  left  a 
widow  and  children  it  is  proper  for  the 
jury,  in  assessing  the  damages,  to  estimate 
the  value  of  the  support  and  maintenance 
properly  derived  from  the  deceased,  the 
rmount  realized  by  him  from  his  usual  oc- 
cupation, as  also  the  loss  of  his  care,  nur- 
ture and  instruction. 

Some  of  the  cases  have  gone  much  farther 
in  holding  that  the  jury  may  take  into  the 
estimate  the  loss  of  the  family  in  reference 


to  the  parent's  moral  and  intellectual  train- 
ing, upon  the  ground  that  such  training,  if 
judicially  administered,  would  operate  fa- 
vorably upon  the  pecuniary  interests  of  the 
children.  Tilley  v.  Hudson  River  R.  R. 
Co.,  29  N.  York  R.  252.  The  instructions 
given  by  the  court  in  this  case  carefully 
avoid  all  controverted  points  of  this  char- 
acter. The  propositions  they  affirm  are 
such  as  have  received  the  sanction  of  nearly 
all  the  courts.  They  inform  the  jury  that 
in  ascertaining  the  damages  they  shall  as- 
sess the  same  with  reference  to  the  pe- 
cuniary loss  sustained  by  the  wife  and  chil- 
dren of  the  deceased: 

First.  By  fixing  the  same  at  such  sum 
as  would  be  equal  to  the  probable  earnings 
of  the  deceased,  taking  into  consideration 
the  age,  business  capacity,  experience  and 
habits,  health,  energy,  and  perseverance  of 
the  deceased  during  what  would  probably 
have  been  his  lifetime  if  he  had  not  been 
killed. 

Second.  By  adding  these  to  the  value  of 
his  services  in  the  superintendence,  atten- 
tion to  and  care  of  his  family  and  the  educa- 
tion of  his  children,  of  which  they  have 
been  deprived  by  his  death.  As  was  very 
properly  said  in  Tilley  v.  Hudson  River 
R.  R.  Co.,  29  New  York  R.  252:  "All  these 
are  elements  of  pecuniary  success — com- 
ponent parts  of  that  pecuniary  capital,  of 
the  continued  exercise  and  employ- 
444  ment  of  which  the  children  ♦were  en- 
titled to  the  benefits,  and  of  which  the 
wrongful  act  of  the  defendants  deprived 
them." 

The  statute  is  regarded  by  the  courts  as 
remedial  in  its  character — as  affording  com- 
pensation for  injuries  unknown  to  the  com- 
mon law — and  is  to  be  liberally  construed 
to  promote  the  objects  the  legislature  mani- 
festly had  in  view.  And,  therefore  it  is, 
the  courts  look  to  the  relationship  and  de- 
pendent condition  of  the  parties,  the  capac- 
ity and  ability  of  the  deceased,  mental  and 
physical,  and,  indeed,  all  the  surrounding 
circumstances  and  situation  of  the  family 
to  enable  the  jury  properly  to  estimate  the 
loss  sustained  and  to  fix  the  measure  of  the 
damages.  The  evidenc  ^  offered  by  the 
plaintiff  in  this  connection,  and  upon  which 
the  instructions  were  based,  was  properly 
received;  and  the  instructions  correctly  stated 
the  law  for  the  guidance  of  the  jury.  The 
cases  bearing  upon  this  subject  may  be 
found  in  Shearman  &  Red  on  Negligence, 
sec.  606  to  613;  Redf.  on  Carriers  and  Bail- 
ees, 295  to  304;  and  in  Field  on  the  Law  of 
Damages,  page  490,  chap.  21,  where  the 
statutes  of  the  different  states  on  this  sub- 
ject are  given. 

The  court,  at  the  request  of  the  plaintiff, 
also  gave  the  jury  five  other  instructions, 
to  which  the  defendant  excepted.  They 
are  as  follows: 

I.  When  injury  or  damage  happens  to  a 
passenger  by  the  breaking  down  or  over- 
turning of  a  railroad  train,  or  the  breaking 
down  of  a  bridge,  or  wheel,  or  axle,  or  by 
any  other  accident  occurring  on  the  road, 
the    presumption,    prima    facie,    is,    that    it 
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occurred  by  the  negligence  of  the  railroad 
company,  and  the  burden  of  proof  is  on  the 
company  to  establish  that  there  has  been 
no  negligence  whatsoever,  and  that  the 
damage  has  been  occasioned  by  inevitable 
casualty,  or  by  some  cause  which  human  care 
and  foresight  could  not  prevent. 

445  *II.  The  law,  in  tenderness  to  human 
life  and  limbs,  holds  railroad  com- 
panies liable  for  the  slightest  negligence, 
and  compels  them  to  repel,  by  satisfactory 
proofs,  every  imputation  of  such  negligence. 

When  carriers  undertake  to  convey  pas- 
sengers by  the  powerful  but  dangerous 
agency  of  steam,  public  policy  and  safety 
require  that  they  be  held  to  the  greatest 
possible  care  and  diligence.  Any  negligence 
or  default  in  such  case  will  make  such  car- 
riers  liable  in  damages  under  the   statute. 

III.  The  Baltimore  and  Ohio  Railroad 
Company,  as  a  common  carrier  of  passen- 
gers, was  bound  to  exercise  the  utmost 
degree  of  diligence  and  care  in  safely  trans- 
porting William  A.  Wightman  upon  his 
journey. 

IV.  The  slightest  neglect  against  which 
human  prudence  and  foresight  might  have 
guarded,  and  by  reason  of  which  his  death 
may  have  been  occasioned,  renders  such 
company  liable  in  damages  for  such  death. 

V.  Said  railroad  company  is  held  by  the 
law  to  the  utmost  care,  not  only  in  the 
management  of  its  trains  and  cars,  but  also 
in  the  structure,  repair  and  care  of  the  track 
and  bridges,  and  all  other  arran§iements  neces- 
sary to  the  safety  of  passengers. 

We  do  not  deem  it  necessary  to  enter  into 
any  discussion  of  the  proposition  of  law 
involved  in  these  instructions.  It  is  suffi- 
cient to  say  that  they  are  fully  sustained  by 
the  elementary  writers  and  by  the  opinions 
of  the  most  respectable  courts  in  this  coun- 
try. The  decisions  on  this  subject  are 
given  in  Wharton  on  Negligence,  §  627  to 
661,  inclusive;  also,  §  422  and  the  notes 
to  these  sections;  Redfield  on  Carriers  and 
Bailees,  S  346,  Parish  &  Co.  v.  Reigle,  11 
Gratt.  697. 

The  defendant's  sixth  bill  of  exceptions  is 

to  the   refusal  of  the  court  to  receive   the 

evidence  offered  by  the  defendant  to  show 

that    the    deceased,    at    the    time     of 

446  *his  death,  held  policies  of  insurance 
on  his  life  to  the  amount  of  $5,000  for 

the  benefit  of  his  wife  and  children,  and 
that  since  Ws  .death  the  amount  called  for 
by  said  policies  had  been  collected  and  paid 
over  to  the  widow  and  children.  We  think 
the  court  did  not  err  in  refusing  to  admit 
this  evidence.  It  was  clearly  calculated  to 
mislead  the  jury  as  to  the  issues  they  were 
to  try.  The  mere  fact  that  the  family  of 
the  deceased  received  money  from  some  other 
source  would  not  justly  influence  the  meas- 
ure of  compensation  to  be  made  by  the  de- 
fendant for  injuries  attributable  to  the  mis- 
conduct of  its  employees  and  agents.  The 
party  effecting  the  insurance  paid  the  full 
value  for  it,  and  there  is  no  equity  in  the 
claim  of  the  defendant  to  the  benefit  of  a 
contract  for  which  it  gave  no  consideration. 
It  is  said  that  Lord  Campbell,  the  author 
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of  the  English  act,  was  of  opinion  that  the 
money  received  on  a  policy  of  insoranoe  by 
the  family  of  the  deceased,  might  be  taken 
into  account  in  assessing  the  damages.  In 
this  country  the  courts  have  uniformily  held 
the  contrary;  and  this  view  is  the  more 
just  and  reasonable.  Althorpe  v.  Wolfe,  22 
New  York  R.  355;  Harding  v.  Town  of 
Townshend,  43  Verm.  R.  536;  Pittsburg  and 
Cin.  R.  R.  Co.  v.  Thompson,  56  Illi.  R.  131 
See  also  the  English  case  of .  Bradbum  t. 
Great  W.  R.  R.  Co.,  L.  R.  10  Exch.  R.  1; 
Yates  V.  Whyte,  4  Bing.  N.  C.  272,  5  Scott 
644. 

The  only  remaining  point  to  be  considered 
was  the  refusal  of  the  court  to  cootinne  the 
case  for  the  defendant.  This  point  ought 
more  properly  to  have  been  considered  in 
the  beginning,  but  it  is  taken  in  the  order 
in  which  it  is  presented  by  the  record,  as 
set  forth  in  the  eighth  bill  of  exceptions. 
The  application  for  a  continuance  was  upon 
the  ground  of  the  absence  of  a  material 
witness.  This  witness,  although  in  the 
service  of  the  defendant,  was  a  resident 
447  of  the  state  of  Maryland.  No  ♦effort 
was  ever  made  to  take  his  deposition, 
although  the  case  was  pending  on  the 
docket  for  a  considerable  time.  The  wit- 
ness was  never  summoned,  the  defendant 
relying  upon  his  promise  to  attend  the  trial. 
He  left  the  service  of  the  company,  and 
ceased  to  be  subject  to  its  orders,  nearly 
ten  days  before  the  commencement  of  thic 
trial.  This  fact  alone  ought  to  have  satisfied 
the  defendant  not  to  rely  upon  the  promise  of 
the  witness,  but  to  take  the  necessary  steps 
to  procure  his  attendance  or  his  deposition. 
There  was  an  additional  reason  for  the  ex- 
ercise of  diligence.  This  case,  with  others 
against  the  same  defendant,  had  been  ar- 
ranged as  early  as  February,  1877,  for  trial 
in  April  following,  and  the  judge  of  an 
adjoining  circuit  requested  to  preside.  Un- 
der all  these  circumstances,  we  think  the 
court  very  properly  overruled  the  motion 
for  a  continuance.  A  motion  of  this  kind 
is  addressed  to  the  sound  discretion  of  the 
court  under  all  the  circumstances  of  the 
case,  and  this  court  will  not  reverse  the  ac- 
tion of  the  court  below  in  such  case,  unless 
such  action  was  plainly  erroneous.  Hew- 
itt's case,  17  Gratt.  627. 

Upon  the  whole,  we  are  of  opinion  the 
judgment  of  the  circuit  court  should  be 
affirmed. 

Judgment  affirmed. 


448  "^Taylor  v.  Cleary  St  alt. 

November    Term,    1877,   Richmond. 

Absent,  Andbssom,  J. 

By  a  deed  made  on  the  28th  of  July,  1821,  certain 
land  in  said  deed  described,  was  granted  by  D  to 
his  grandson  R,  his  executors,  administrators  aad 
assigns,  from  and  after  the  grantor's  death,  for  and 
during  his  life  only;  and  after  his  death  the  said 
piece  of  land  to  go  to  such   person   or   persons  as 


See  Camp  ▼.  Cleary,  76  Va.  140,  for  the  aeqnd  of 
the  principal   cat*.  /'^*><-Xi-xi^T/o 
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shall  at  that  time  answer  the  description  of  heir  or 
heirs  at  law  of  the  said  R,  and  such  person  or  per- 
sons shall  take  the  said  land  under  that  description 
as  purchasers  under  and  by  virtue  of  this  deed,  and 
not  by  inheritance  as  heirs  of  the  said  R — Hsld: 
1.   Real    Bstatc — Const  ruction    of    Deed — 
Pnrelftnaer*.* — R  took  but  a  life  estate  in  the 
land;     and  the   persons   who  at   the   time  of   R's 
death  answered  the  description  of  his  heirs  at  law 
took   as  purchasers  under  the  deed. 
3.   Same — ^Rnle   In    Sheller'*    Csuse.— By  the 
act  of  1785  dispensing  with  the  word  "heirs"  in 
the   grant  of   an   estate  in   fee   simple,   the   grant 
to  the  remaindermen  is  a  fee;    but  that  act  does 
not   therefore   extend   the   rule   in   Shelley's   case 
to    the    estate    given    to    R    so    as   to    enlarge    it 
into   a   fee. 

This  was  an  action  of  ejectment  in  the 
corporation  court  of  Norfolk,  brought  in 
December,  1870,  by  Nicholas  F.  Cleary, 
Margaret  Cleary  and  Reuben  St.  John 
Cleary,  the  persons  who,  at  the  death  of 
Thoma.  J.  D.  Reilly,  answered  the  descrip- 
tion of  his  heirs  at  law,  against  Babel 
Taylor,  to  recover  a  lot  of  land  in  said 
city.  The  case  was  submitted  to  the  judge, 
who  having  heard  the  evidence,  ren- 
440  dered  a  judgment  for  the  plaintiffs ;  *and 
the  defendant  excepted  and  spread  the 
facts  upon  the  record. 

By  a  deed  made  on  the  28th  July,  1821, 
and  admitted  to  record  in  the  clerk's  office 
of  Norfolk  borough  on  the  same  day,  John 
Donaghee,  of  that  borough,  "for  and  in. 
consideration  of  the  natural  love  and  affec- 
tion which"  he  bore  to  his  "grandson, 
Thomas  John  D.  Reilly,  of  the  same  place, 
and  for  the  sum  of  five  dollars  to"  him, 
John  Donaghee,  "in  hand  paid  by  his 
father,  Thomas  Reilly,"  granted  unto  him, 
said  Thomas  John  D.  Reilly,  his  heirs  and 
assigns,  two  pieces  or  parcels  of  land  in 
said  borough,  to  have  and  to  hold  as  follows: 

"Unto  him,  the  said  Thomas  John  D. 
Reilly,  his  heirs  and  assigns,  from  and 
after  the  death  of  the  said  John  Donaghee, 
forever  and  in  absolute  fee  simple;  but  I 
do  hereby  reserve  and  retain  to  myself  a 
life  estate  in  the  said  land,  and  mean  that 
this  conveyance  to  my  said  grandson  shall 
take  effect  only  at  the  time  of  my  death; 
but  without  any  other  power  over  the  said 
land  in  myself  than  the  right  to  use  and 
enjoy  the  benefits  and  profits  thereof  dur- 
ing my  natural  life." 


*Real  Estate — Conatmctlon  of  'Will— Par- 
ckaaera. — In  Robinson  v.  Robinson,  89  Va.  916,  a 
testator  left  at  his  death  a  widow  and  two  infant  sons. 
By  a  clause  in  his  will  he  said:  'I  give  to  my  chil- 
dren by  her,  and  their  descendants  at  their  death,  the 
remainder  of  my  property."  It  was  held  that  the  words 
of  the  derise  were  not  words  of  limitation,  vesting  the 
inheritance  in  the  sons,  in  whom  they  create  an  estate 
for  life  only,  but  words  of  purchase,  conferring  a  con- 
tingent remainder  in  their  children,  citing  the  prin- 
cipal case,  and  Moon  v.  Stone,  19  Gratt.  130;  Smith  v. 
Chapman,  1  H.  &  M.  240;  Foxwell  v.  Craddock,  1  P. 
&  H.  250;  2  Min.  Inst.  351.  83,  404.  411,  412.  See 
also.  Walker  v.  lyewis,  90  Va.  578,  citing  the  prin- 
cipal   case,   and   Milhollen    v.    Rice,    13   W.    Va.    536. 
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And  by  the  same  deed  the  grantor  also 
gives  and  grants  unto  his  grandson  the  in- 
termediate space  or  piece  of  land,  situate 
between  the  other  two,  to  have  and  to  hold 
this  last  piece  of  land  as  follows: 

*'Unto  him  the  said  Thomas  J.  D.  Reilly, 
his  executors,  administrators  and  assigns 
from  and  after  my  death,  for  and  during 
his  life  only,  and  upon  the  conditions  and 
subject  to  the  restrictions  hereinafter  men- 
tioned; and  after  his  death  the  said  piece 
of  land  to  go  to  such  person  or  persons  as 
shall  at  that  time  answer  the  description  of 
heir  or  heirs  at  law  of  the  said  Thomas  J. 
D.  Reilly,  and  such  person  or  persons  shall 
take  the  said  land  under  that  description  as 
purchasers  under  and  by  virtue  of  this  deed, 
and    not    by    inheritance    as    heirs    of 

450  *the  said  Thomas  J.  D.  Reillv,  upon 
the  terms  and  conditions  before  re- 
ferred to.  For  that  whereas  I  have  erected 
upon  the  said  piece  of  land  a  very  expensive 
monument  or  mausoleum  which  I  regard 
with  great  veneration,  and  would  therefore 
wish  it  to  be  forever  consecrated  for  the 
pious  use  for  which  it  has  been  designed 
by  me;  now  I  do  hereby  solemnly  enjoin 
and  restrict  my  grandson  from  selling, 
alienating,  mortgaging  or  disposing  of  the 
same  in  any  manner  whatever;  and  I  do 
hereby  give  and  grant  to  him  the  said  land 
and  mausoleum  upon  the  condition  that  if 
he  shall  ever  sell,  give,  lease,  mortgage  or 
in  any  way  whatsoever  alienate  or  dispose 
of  the  said  land,  or  any  part  thereof,  or 
should  even  attempt  to  make  a  deed  of  con- 
veyance of  the  same  to  any  person  or  per- 
sons whomsoever,  then,  and  immediately 
thereupon,  this  deed  shall  cease  and  be 
void,  and  the  said  last-mentioned  piece  of 
land,  together  with  the  other  two  lots  con- 
veyed to  him  in  fee,  shall  revert  to  and 
vest  in  his  sister,  Elizabeth  M.  D.  Reilly 
and  her  heirs  forever." 

The  defendant  claimed  under  a  deed 
dated  July  23,  1867,  from  Thomas  J.  D. 
Reilly  and  wife  to  himself,  conveying  the 
piece  of  land  between  the  two  pieces  con- 
veyed to  Thomas  J.  D.  Reilly  by  the  deed 
of  John  Donaghee,  except  the  land  on  which 
the  mausoleum  stands.  And  the  only  ques- 
tion in  the  case  is  as  to  the  estate  which 
Thomas  J.  D.  Reilly  took  in  the  said  interme- 
diate space  or  piece  of  land  situate  between 
the  other  two.  On  the  application  of  Babel 
Taylor  a  writ  of  error  and  supersedeas  was 
awarded  by  a  judge  of  this  court. 

The  case  was  argued  by  William  Green, 
Scarbrough    &   Duffield,   for   the   appellant, 
and  by   C.   Robinson,   Leigh   Robinson,   W. 
M.   Chaplin  and  N.  F.  Cleary,  for  the  ap- 
pellees. 

451  *Moncure,  P.,  delivered  the  opinion 
of  the  court. 

This  case  has  been  argued  with  a  great 
deal  of  learning,  research  and  ability  by 
the  counsel  on  both  sides;  who  have  cited  a 
great  many  authorities  in  support  of  their 
respective  views.  But,  in  the  view  we  take 
of  the  case,  it  depends  upon  a  few  plain 
principles  which  admit  of  i^cQntradiction, 
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and  which  require  no  citation  of  authority 
to  sustain  them. 

Certainly  a  person  can,  lawfully,  give 
an  estate  to  another  person  for  his  life, 
and  at  his  death  to  the  person  or  persons 
who  may  then  answer  the  description  of 
heir  or  heirs  at  law  of  such  other  person, 
to  be  taken  by  him  or  them  by  purchase, 
and  not  by  descent. 

However  the  law  may  have  favored,  and 
may  even  yet  favor,  the  application  of  the 
rule  in  Shelley's  case,  where  it  can  be  prop- 
erly applied,  its  application  may  certainly 
be  avoided  by  the  donor  of  the  estate,  if  he 
choses  to  do  so  -and  expresses  his  intention 
to  that  effect  in  plain  and  unmistakable 
language  in  the  deed  by  which  the  estate  is 
conveyed. 

Whether  he  has  done  so  in  any  given 
case,  depends  therefore  upon  his  intention 
to  do  so,  and  his  plainly  expressing  that 
intention  in  such  case. 

Of  course  he  cannot  abrogate  a  rule  of 
law,  or  prevent  its  application  to  a  proper 
case,  however  plainly  he  may  express  his 
intention  to  do  sq.  The  rule  in  Shelley's 
case  is  a  rule  of  law,  which  in  its  applica- 
tion is  generally,  if  not  necessarily,  con- 
trary to  the  apparent  intention  of  the 
author  of  the  estate.  It  therefore  overrules, 
or  is  paramount  to  such  apparent  intention. 

The  rule,  as  it  seems  to  be  correctly  laid 
down  in  2  Jarm.  on  Wills,  241,  simply  is, 
"that  where  an  estate  of  freehold  is  limited 
to  a  person,  and  the  same  instrument  con- 
tains a  limitation,  either  mediate  or 
4L52  immediate,  to  his  *heirs  or  the  heirs 
of  his  body,  the  word  heirs  is  a  word 
of  limitation — i.  e.,  the  ancestor  takes  the 
whole  estate  comprised  in  this  term.  Thus, 
if  the  limitation  be  to  the  heirs  of  his 
body,  he  takes  a  fee-tail;  if  to  his  heirs 
general,  a  fee  simple." 

Now  the  gift  of  an  estate  for  life  to  the 
first  taker,  however  plainly  and  expressly 
given,  is  not  at  all  in  conflict  with  the  ap- 
plication of  the  rule.  On  the  contrary,  it 
is  one  of  the  two  conditions  which  the  rule 
contemplates  and  requires;  and  it  exists  in 
almost  every  case  to  which  the  rule  ap- 
plies. It  cannot,  therefore,  be  properly 
said  that  an  intention  in  the  author  of  the 
instrument  to  give  a  life  estate  to  the  first 
taker  is  at  all  in  conflict  with  the  rule.  The 
other  of  the  two  conditions  is,  that  at  the 
termination  of  the  freehold  or  life  estate 
given  to  the  first  taker,  the  estate  is  limited 
by  the  same  instrument  to  go  to  his  heirs 
or  the  heirs  of  his  body — the  word  "heirs" 
being  used  in  its  technical  sense,  to  com- 
prehend all  his  heirs  forever.  In  such  case 
the  rule  applies,  and  h  paramount  to  the 
intention  of  the  testator,  either  in  regard 
to  the  latter  or  the  former  condition  of  the 
rule.  But  the  question  in  such  cases  is, 
whether  the  limitation  was  intended  to  be 
"to  his  heirs  or  the  heirs  of  his  body"  for- 
ever— that  is,  to  the  whole  line  of  heirs  of 
the  first  taker,  or  only  to  certain  persons 
intended  to  be  described  by  the  use  of 
those  terms. 

Sometimes,    we    know,    that    the    word 
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"heirs"  is  used  in  an  instrument,  and  es- 
pecially a  will,  to  describe  "children"  or 
"issue,"  or  some  particular  class  of  heirs; 
and  sometimes  the  word  "children,"  or 
some  other  word,  is  used  to  describe 
"heirs."  This  is  a  question  of  intention, 
depending  on  the  terms  of  the  instrument, 
construed  altogether  and  in  connection  with 
the  surrounding  circumstances,  or  such  oi 
them  as  may  be  admissible  evidence  upon 
such    a    question.      In     deciding    die 

453  question  ♦great  weight  must  be  given 
to  the  technical  meaning  of  the  word 

"heirs,"  which  must  be  presumed  to  have 
been  intended  to  be  used  in  such  technical 
sense  in  the  absence  of  evidence  of  a  plain 
intention  to  the  contrary. 

If  the  word  "heirs"  was  intended  to  br 
used  in  its  technical  sense,  then  the  rule 
applies,  and  there  is  an  end  of  the  question 
in  the  case.  But  if  the  word  was  intended 
to  be  used  as  a  description  or  designation 
of  particular  persons  who  were  to  take  by 
purchase,  in  contradistinction  to  those  who 
would  take  by  inheritance,  as  "heirs  for- 
ever," then  clearly  the  rule  in  Shelley's 
case  does  not  apply;  and  the  persons  thus 
described  as  remaindermen  arc  entitled  to 
take  by  purchase. 

The  foregoing  are  the  rules,  which,  in 
our  opinion,  apply  to  this  case,  and  goyern 
and  conclude  it,  and  according  to  them, 
the  court  is  of  opinion,  that  the  donor, 
John  Donaghee,  intended  to  give  the  land 
in  controversy  in  this  case  to  his  grandson, 
Thomas  J.  D.  Reilly,  for  and  during  his 
life  only;  and  after  his  death,  to  such  per- 
son or  persons  as  should,  at  that  time, 
answer  the  description  of  heir  or  heirs  at 
law  of  the  said  Thomas  J.  D.  Reilly;  such 
person  or  persons  to  take  the  said  land 
under  that  description  as  purchasers  under 
and  by  virtue  of  the  deed  by  which  the  gift 
was  made,  to-wit:  the  deed  of  the  28th 
day  of  July,  1821,  in  the  proceedings  men- 
tioned, and  not  by  inheritance  as  heirs  of 
the  said  Thomas  J.  D.  Reilly,  upon  the 
terms  and  conditions  referred  to  in  said 
deed;  and  that  such  intention  is  plainly 
expressed  in  said  deed. 

The  court  is  therefore  of  opinion  that  as 
the  defendants  in  error,  at  the  time  of  the 
death  of  the  said  Thomas  J.  D.  Reilly,  an- 
swered the  description  of  his  "heirs  at 
law,"  they  were  entitled  to  take  the  said 
land  as  purchasers  under  and  by  virtue  of 
the  said  deed,  and  not  by  inheritance  as 
heirs  of  the  said  Thomas  J.  D.  Reilly, 

454  and  were  *entitled  to  recover  the  same 
in  the  action  of  ejectment  brought  by 

them  therefor  against  the  plaintiff  in  error, 
and  there  is  no  error  in  the  judgment  of 
the  court  below  in  the  said  action. 

Therefore,  (without  expressing  any  opin- 
ion in  regard  to  the  condition  in  restraint 
of  alienation  mentioned  in  the  said  deed, 
and  the  effect  of  the  supposed  breach  thereof, 
it  being  unnecessary,  in  the  opinion  of  the 
court,  to  decide  in  this  case  Jiny  question 
concerning  the  same),  it  is  considered  that 
the  said  judgment  be  affirmed,  and  that  the 
defendants  in  error  ryCQver  acpinst  the 
Digitized  by  ViiOO^C 
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plaintiff  in  error  thirty  dollars  damages, 
and  their  costs  by  them  about  their  de- 
fence in  this  behalf  expended;  which  is  or- 
dered to  be  certified  to  the  corporation 
court  of  the  city  of  Norfolk. 

After  the  decision  of  the  court,  the  appel- 
lant asked  for  a  rehearing  of  the  cause. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  learned  counsel  for  the  plaintiff  in 
error  seems  to  concede  that  the  decision  of 
the  court  in  this  case  would  have  been  per- 
fectly right  but  for  the  act  of  1785,  which 
declared  that  "every  estate  in  lands  which 
shall  hereafter  be  granted,  conveyed  or  de- 
vised to  one,  although  other  words  hereto- 
fore necessary  to  transfer  an  estate  of 
inheritance  be  not  added,  shall  be  deemed  a 
fee  simple,  if  a  less  estate  be  not  limited  by 
express  words,  or  do  not  appear  to  have 
been  granted,  conveyed  or  devised  by  con- 
struction or  operation  of  law."  This  has 
in  substance  been  the  law  of  the  state  ever 
since  its  first  enactment,  in  1785.  In  1  R: 
C.  1819,  p.  369,  ch.  99,  §  27,  the  same  lan- 
guage is  used  as  in  the  original  act  of  1785. 
In  the  Code  of  1873,  p.  889,  ch.  112,  § 
455  8,  the  *language  is:  "When  any  real 
estate  is  conveyed,  devised  or  granted 
to  any  person  without  any  words  of  limita- 
tion, such  devise,  conveyance  or  grant  shall 
be  construed  to  pass  the  fee  simple  or 
other  the  whole  estate  or  interest  which 
the  testator  or  grantor  had  power  to  dis- 
pose of  in  such  real  estate,  unless  a  con- 
trary intention  shall  appear  by  the  will, 
conveyance  or  grant." 

In  his  printed  argument  in  support  of  his 
motion  for  a  rehearing  in  this  case  (p.  5), 
the  learned  counsel  uses  this  language: 
"Accepting,  then,  the  principles  which  to 
me  while  hearing  its  opinion  read,  the  court 
appeared  to  lay  down,  and  which  I  clearly 
conceived  to  be  the  true  principle,  I  thought 
my  client  (until  at  last  I  heard  the  decision 
announced  against  him)  sure  of  gaining 
his  cause,  although  upon  the  same  principles 
he  would  have  been  sure  to  lose  it  had  it 
depended  upon  English  law,  or  upon  Vir- 
ginia law  prior  to  the  statute  of  1785,  dis- 
pensing with  words  of  inheritance  (in  deeds 
and  wills)  to  pass  a  fee  simple."  And  on 
page  6  he  uses  this  language:  "Conse- 
quently had  the  deed  here  in  question  been 
made  in  England,  concerning  lands  there, 
or  made  in  Virginia  while  our  law  was  in 
this  regard  the  law  of  England  unchanged, 
concerning  the  very  land  in  question,  the 
rule  in  Shelley's  case  would  have  had  no 
manner  of  application;  because  then  the 
person  or  persons  answering  to  the  descrip- 
tion given  in  the  deed  of  intended  remain- 
dermen, would  have  taken  an  estate  for 
life,  and  no  longer,  and  so  the  ilmitation  in 
remainder  would  not  have  been  to  the 
whole  line  of  heirs  of  the  first  taker." 

The  question,  therefore,  upon  the  motion 
for  rehearing,  has  come  down  to  the  single 
inquiry,  whether  the  effect  of  the  act  of 
1785,  was  to  create  a  new  instance  for  the 
application    of  the   rule    in    Shelley's   case, 
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which  did  not  exist  before  the  passage 
456    of  that  act.   In  other  words,  ♦whether, 

when  the  reason  for  that  rule  had  long 
since  ceased  to  exist,  and  it  was  about  to 
be  abolished  by  the  state  legislatures  of 
some  of  the  United  States,  as  has  been 
done,  nearly  if  not  entirely  in  this  state,  it 
was  extended  in  its  operation,  without, 
however,  intending  or  contemplating  such 
extension,  by  the  act  of  1785?  So  far  from 
having  that  effect  and  thus  defeating  the  in- 
tention both  of  the  legislature  and  the 
donor  of  the  estate,  the  act  of  1785  would, 
if  necessary  to  prevent  that  effect,  be  re- 
garded as  an  implied  modification  of  the 
rule,  so  as  to  make  it  inapplicable  to  such  a 
— »--      But  no  such  necessity  exists. 


The  court  is  of  opinion  that  such  was  not 
the  effect  of  the  act,  and  such  was  not  the 
intention  or  contemplation  of  the  legisla- 
ture in  its  enactment. 

"If  the  word  heirs,"  said  the  court  in  its 
decision  of  this  case,  "was  intended  to  be 
used  in  its  technical  sense,  then  the  rule 
applies  and  there  is  an  end  of  the  question 
in  the  case;  but  if  the  word  was  intended 
to  be  used  as  a  description  or  designation 
of  particular  persons  who  were  to  take  by 
purchase,  in  contradistinction  to  those  who 
would  take  by  inheritance  as  'heirs  for- 
ever,' =  then,  clearly,  the  rule  in  Shelle/s 
case  does  not  apply,  and  the  persons  thus 
described  as  remaindermen  are  entitled  to 
take  by  purchase."  And  the  court  was  of 
opinion  "that  the  donor,  John  Donaghee, 
intended  to  give  the  land  in  controversy  in 
this  case  to  his  grandson,  Thomas  J.  D. 
Reilly,  for  and  during  his  life  only,  and 
after  his  death  to  such  person  or  persons  as 
should  at  that  time  answer  the  description 
of  heir  or  heirs  at  law  of  the  said  Thomas 
J.  D.  Reilly,  such  person  or  persons  to  take 
the  said  land  under  that  description  as  pur- 
chasers under  and  by  virtue  of  the  deed  by 
which  the  gift  was  made,  and  not  by  inher- 
itance as  heirs  of  the  said  Thomas 
457  J.  D.  Reilly,  ♦upon  the  terms  and 
conditions  referred  to  in  said  deed, 
and  that  such  intention  is  plainly  expressed 
in  said  deed." 

The  word  "heirs"  may  be  used  as  desig- 
natio  personarum  with  the  same  effect  as 
any  other  word.  And  if  it  be  ascertained 
by  a  proper  construction  of  the  instrument, 
who  are  the  persons  intended  to  be  desig- 
nated by  that  word  in  the  particular  in- 
stance, the  instrument  has  precisely  the 
same  effect  as  if  the  persons  thus  intended 
to  be  designated  had  been  described  by  their 
christian  and  surnames  in  the  instrument. 
Id  certum  est,  quod  certum  potest  reddi. 
Suppose  they  had  been  so  described  in  the 
instrument?  The  act  of  1785  would  have 
assured  to  them  an  estate  in  fee  simple, 
although  other  words  theretofore  necessary 
to  transfer  an  estate  of  inheritance  might 
not  have  been  added  to  their  names  in  the 
instrument.  Would  that  have  prevented 
them  from  taking  by  purchase,  as  at  com- 
mon law,  and  caused  them  to  take  by  descent 
under  the  operation  of  the  act?  How  would 
such  a  case  differ  ^n,,.e|«^ct(§^5^  other 
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case  of  a  gift  to  persons  by  name  without 
the  addition  of  words  of  inheritance  to  their 
names  ?  In  every  such  case  the  donee  takes  by 
purchase;  the  only  difference  being  that 
at  common  law  he  would  take  a  life  estate, 
whereas  under  the  act  he  would  take  a  fee 
simple  estate  by  purchase.  The  rule  in  Shel- 
ley's case  does  not  affect  the  question.  That 
rule,  when  it  applies,  gives  to  the  first  taker 
an  estate  in  fee,  though  performan  doni  an 
estate  for  life  only  is  given  to  him.  But 
the  effect  of  the  act  is  to  give  to  the  persons 
designated  by  the  word  heirs  an  estate  in 
fee  simple,  instead  of  an  estate  for  life,  to 
which  they  would  have  been  entitled  at  com- 
mon law  under  a  gift  in  the  same  form. 
The  question  under  the  rule  in  Shelley's  case* 
is,  what  is  the  meaning  of  the  word  "heirs" 
used  in  the  instrument?  Does  it  mean  the 
whole  line  of  heirs  in  succession  for- 
ever; or  does  it  mean  only  a  particular 
458  *class  of  those  heirs,  or  such  persons 
as  may  happen  to  answer  the  descrip- 
tion of  heirs  at  a  particular  time,  as  at  the 
death  of  a  particular  person,  as  in  this  case? 
If  it  means  the  former,  then  the  rule  in  Shel- 
ley's case  applies,  and  the  first  taker  is  en- 
titled to  the  whole  estate,  though  a  life 
estate  only  is  nominally  given  to  him  by 
the  instrument.  But  if  it  means  the  latter, 
then  the  rule  in  Shelley's  case  does  not  ap- 
ply, and  the  persons  who  happen  to  answer 
the  description  of  such  heirs  at  the  par- 
ticular time  designated  in  the  instrument 
are  entitled  to  the  estate  as  purchasers,  and 
the  act  in  question  enlarges  that  which 
would  have  been  a  mere  life  estate  at  com- 
mon law  into  an  estate  in  fee  simple.  Of 
this  effect  of  the  act,  the  heirs  at  law  of 
the  donor  might,  possibly,  have*  some  cause 
to  complain,  as  they  would  have  been  en- 
titled to  the  estate  after  the  expiration  of 
the  life  estate  of  the  remaindermen  if  they 
had  been  entitled  to  a  life  estate  only  as  at 
common  law;  but  the  heirs  at  law  of  the 
first  taker  would  have  had  no  such  cause  to 
complain,  as  nothing  is  taken  from  them 
by  enlarging  the  common  law  life  estate  of 
the  remaindermen  into  an  estate  in  fee 
simple  under  the  act.  \The  question  as  to 
the  application  of  the  rule  in  Shelley's  case, 
depends  entirely  upon  whether  the  word 
heirs  in  the  instrument  is  to  be  construed 
in  its  technical  sense  to  embrace  all  the 
heirs  forever  of  the  first  taker,  or  as  a  mere 
designation  of  particular  persons.  If  the 
former,  then  the  rule  in  Shelley's  case  ap- 
plies. If  the  latter,  then  it  does  not  apply. 
The  question  is,  What  did  the  donor  mean 
by  the  use  of  the  word  "heirs"  in  the  lim- 
itation over  after  the  death  of  the  first 
taker?  Did  he  mean  to  use  it  in  its  tech- 
nical sense  as  a  word  of  inheritance,  or  as 
a  mere  designation  of  certain  persons  who 
might  answer  the  description  at  the  death 

of  the  first  taker? 
469  *The  presumption,  in  the  absence 
of  a  plain  indication  of  an  intention 
to  the  contrary,  is  that  he  meant  to  use  it 
in  its  technical  sense;  but  that  presumption 
may  be  repelled  by  such  an  indication.  In 
this  case  there  is  a  very  plain  indication  of 


496 


an  intention  to  use  the  word,  not  in  its 
technical  sense,  but  as  a  mere  desigsatio 
personarum  as  aforesaid. 

If  the  word  had  been  used  in  the  former 
sense,  the  rule  in  Shelley's  case  would  have 
applied.  But  as  the  word  was  used,  not  in 
the  former  but  in  the  latter  sense,  the  rule 
in  that  case  does  not  apply,  and  the  persons 
answering  the  description  of  heirs  of  the 
first  taker  at  the  time  of  his  death  arc  en- 
titled as  purchasers  from  the  donor  of  the 
estate,  and  not  as  heirs  at  law  of  the  first 
taker. 

Whether  the  persons  thus  taking  as  pur- 
chasers are  entitled  to  a  life  estate  merely, 
or  to  a  fee  simple  estate,  is  wholly  imma- 
terial so  far  as  concerns  the  application  of 
the  rule  in  Shelley's  case.  They  may  be 
entitled  to  either,  in  perfect  consistence 
with  that  rule.  Whether  they  are  entitled 
to  the  one  or  the  other,  is  a  question  whkh 
does  not  arise  until  after  the  determination 
of  the  question  whether  the  word  "heirs'* 
in  the  gift  is  to  be  construed  in  its  tech- 
nical sense  as  a  word  of  inheritance,  or  as 
a  mere  designation  of  persons  to  take  by 
purchase,  and  not  then  unless  it  be  deter- 
mined that  the  word  was  intended  to  be 
used  in  the  latter  sense.    . 

If  the  word  is  to  be  construed  in  its  tech- 
nical sense,  then  it  refers  to  the  first  taker, 
who  is  entitled  to  a  fee  simple  instead  of  a 
mere  freehold  estate.  But  if  it  is  to  be  con- 
strued as  a  mere  designation  of  persons  to 
take  by  purchase,  then  it  refers  only  to 
such  purchasers.  At  common  law  they 
would  have  taken  an  estate  for  life  only, 
if  no  other  estate  had  been  indicated  b>'  the 
gift.  Our  statute  of  1785  entitles  them 
460  to  an  estate  in  fee  *simple,  if  no  other 
be  indicated  by  the  gift.  The  first 
taker  is  not  the  stock  of  the  descent  created 
by  the  statute;  but  the  persons  who  take 
as  purchasers  are  the  stock  of  such  descent 

The  case  may  be  illustrated  thus:  An 
estate  may  be  given  to  a  certain  person  for 
life,  with  remainder  to  certain  other  per- 
sons, either  for  life  or  in  fee  simple,  at  the 
election  of  the  donor. 

Such  remaindermen  may  be  described 
either  by  their  christian  and  surnames,  or 
in  any  other  mode  whereby  it  may  be  ascer- 
tained, with  certainty,  at  the  termination  of 
the  life  estate,  who  are  the  persons  then 
entitled  to  take  the  estate  in  remainder. 
If  the  remainder,  after  the  death  of  the  life 
tenant,  be  given  to  such  persons  as  shall 
at  that  time  answer  the  description  of  his 
heirs  at  law,  that  is  a  valid  gift  of  a  re- 
mainder to  such  persons,  who  will  be  en- 
titled, as  purchasers,  to  an  estate  for  life 
or  in  fee  simple,  according  to  the  form  of 
the  gift. 

Suppose  such  remainder  be  expressly  given 
to  such  persons  and  their  heirs;  certainly 
such  persons  are  entitled  as  purchasers  to 
take  the  remainder  in  fee  simple.  Suppose 
such  remainder,  instead  of  being  expressly 
given  to  such  persons  and  their  heirs,  is 
given  to  them  by  implication.  Is  not  the 
effect   preci8elyj^.t^e^^^ai@0,Q^respect. 
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whether  the  grift  be  express  or  by  implica- 
tion? Certainly  it  is.  And  in  either  case 
such  persons  are  entitled,  as  purchasers,  to 
take  the  remainder  or  fee-simple. 

Now,  is  not  the  gift  in  remainder  in  his 
case,  under  the  operation  of  the  act  of  1785, 
plainly  a  gift  of  an  estate  in  fee  simple 
by  implication?  Certainly  it  is.  The  estate 
in  fee-simple  is  not  given  to  the  remain- 
dermen by  law,  but  by  the  grant,  conveyance 
or  devise  of  the  owner  of  the  estate.  The 
act  of  1785  relates  merely  to  the  construction 
of  the  grant,  conveyance  or  devise.  This 
appears,  perhaps,  more  plainly  by  the 
461  act  as  it  now  stands  ♦in  the  Code  of 
1873  than  by  the  act  of  1785,  though 
the  two  acts  are  in  substance  the  same,  so 
far  as  this  case  is  concerned.  In  the  Code 
the  language  is:  "When  any  real  estate  is 
conveyed,  devised  or  granted  to  any  person 
without  any  words  of  limitation,  such  de- 
vise, &c.,  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  whole  estate  or 
interest  which  the  testator,  &c.,  had  power 
to  dispose  of  in  such  real  estate,  unless  a 
contrary  intention  shall  appear  by  the  will," 
&c. 

We  think  there  is  no  error  in  the  decision 
of  the  court  in  this  case,  and  the  motion 
for  a  rehearing  is  therefore  overruled. 

Rehearing  refused  and  judgment  affirmed. 


468  ^Dickinson's  Adm'r  v.  Helms  ft  als. 

November  Term,  1877,  Richmond. 
-Judicial  Sales — Purchase  Money — Confed- 
erate Cnrrency.* — At  a  judicial  sale  made  in 
August,  1859,  D  became  the  purchaser  of  a  tract  of 
land  in  the  comity  of  Franklin,  and  gave  his  bonds, 
payable  in  one,  two  and  three  years.  The  sale  was 
confirmed,  and  the  general  receiver  of  the  court 
was  directed  to  collect  the  money — ^in  advance — if 
the  purchaser  chose  to  pay  it,  deducting  interest. 
D  paid  the  first  bond,  and  a  part  of  the  second  be- 
fore it  was  due,  in  his  lifetime.  Soon  after  his 
death  D's  administrator,  in  January  and  February, 
1863,  paid  to  the  receiver  in  Confederate  money  the 
amount  due  upon  the  two  last  bonds,  and  took  them 
in.  October,  1863,  the  receiver  reported  the  pay- 
ment of  the  bonds,  and  his  report  was  confirmed 
and  the  receiver  directed  to  convey  the  land  to  D's 
heirs;  was  done.  It  appearing  that  at  the  time 
which  of  the  payments  and  confirmation  of  the  sale 
Confederate  money  was  little  depreciated  in  Frank- 
lin, and  was  generally  received  in  payment  of  debts 
— Held:  The  payments  by  D's .  administrator  were 
valid  payments,  and  the  bonds  of  D  are  fully  dis- 
charged. 

This  was  an  appeal  from  a  decree  of  the 
circuit  court  of   Franklin  county,   rendered 


'Payment  of  Confederate  Money  by  Order 
of  Court — Validity. — In  Taylor  v.  Lancaster,  33 
Gratt.  1,  it  was  held,  citing  the  principal  case,  that  a 
payment  into  court,  under  an  order  of  that  court  in 
Confederate  money  was  a  good  and  valid  payment 
where  the  debtor  had  obtained  the  money  in  1860  from 
the  court  which  was  holding  it  in  a  pending  cause, 
though  when  the  payment  was  made  the  Confederate 
money  was  at  a  discount  of  four  for  one  of  gold. 
See  also,  Wayland  v.  Crank,   79  Va.  602. 


on  the  20th  of  May,  1872,  in  a  cause  depend- 
ing therein,  in  which  some  of  the  devisees 
and  legatees  of  Thomas  Helms  were  plain- 
tiffs, and  the  executor  and  the  other  devisees 
and  legatees  were  defendants,  for  the  settle- 
ment and  distribution  of  the  estate  of  their 
testator.  After  various  proceedings  had  been 
had  in  the  cause  and  it  had  been  in  this  court, 
on  the  21st  of  May,  1859,  a  decree  was  made 
appointing  Hugh  Nelson  a  commissioner 

463  to  sell   a  tract   of  land   belonging  *to 
Helm's  estate  called  Hairston's.     This 

land  was  sold  by  the  commissioner  on  the 
terms  prescribed  in  the  decree,  when  Wash- 
ington Dickinson  became  the  purchaser  at 
the  price  of  $13,600,  and  paid  in  cash  to  the 
commissioner  $300,  and  executed  his  three 
bonds,  each  for  $4,333.33,  with  surety,  pay- 
able respectively  on  the  15th  of  August, 
1860,  1861,  1862.  And  the  commissioner  re- 
ported the  sale  and  returned  with  his  re- 
port the  said  bonds. 

The  cause  came  on  again  to  be  heard  on 
the  22d  of  October,  1859,  when  the  report 
of  the  sale  was  confirmed.  And  it  being 
suggested  that  the  purchaser  of  the  Hair- 
ston  tract  of  land  was  willing  to  pay  all 
or  a  portion  of  the  purchase  money  of  said 
land,  if  the  legal  interest  was  discounted, 
the  receiver,  John  S.  Hale,  was  authorized 
to  receive  of  the  said  purchaser  the  amount 
of  all  or  any  of  his  bonds,  after  deducting 
the  interest  at  the  legal  rate. 

In  October,  1863,  John  S.  Hale,  general 
receiver  of  the  court,  reported  to  the  court 
that  he  had  collected  from  Washington 
Dickinson  in  his  lifetime,  and  from  his  per- 
sonal representative  since  his  death,  the 
whole  amount  for  which  the  Hairston  tract 
of  land  was  sold.  And  on  the  21st  of  Octo- 
ber the  court  made  a  decree  confirming  the 
report;  and  Hugh  Nelson  was  appointed  a 
commissioner  to  convey  the  land  to  the 
heirs  of  Washington  Dickinson,  naming 
them.  And  in  July,  1864,  this  conveyance 
was  executed. 

On  the  18th  of  May,  1870,  an  order  was 
made  that  John  S.  Hale,  former  general  re- 
ceiver of  the  court,  do  report  during  that  term 
of  the  court,  what  kind  of  funds  he  received 
in  payment  of  the  several  bonds  of  Washing- 
ton Dickinson,  the  purchaser  of  the  Hairston 
tract  of  land,  when  he  received  the  same,  and 
how  he  has  disposed  thereof.  And  he  hav- 
ing made  a  report  that  the  two  last 

464  *bonds  were  paid  in  January  and  Feb- 
ruary, 1863,  in  Confederate  money,  on 

the  20th  of  May  the  court  made  an  order 
that  Randolph  Dickinson,  the  administrator, 
and  the  heirs  of  Washington  Dickinson, 
naming  them,  should  appear  there  on  the 
first  of  the  next  term,  to  show  cause  why  the 
interlocutory  decree  made  on  the  21st  day  of 
October,  1863,  and  the  conveyance  made  in 
pursuance  thereof,  should  not  be  set  aside 
and  cancelled,  with  a  view  to  the  collection 
of  the  last  two  instalments  of  the  purchase 
money  for  the  land  aforesaid  in  such  money 
as  the  parties  were  entitled  to  receive. 

The  proceedings  on  this  rule  resulted  in  a 
decree  made  on  the  20th  of  May,  1872,  setting 
aside  the  decree  of  October,  21st,  1863,  and 
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rescinding  the  deed  to  the  heirs  of  Wash- 
ington Dickinson,  and  for  a  sale  of  the 
land.  And  thereupon  Randolph  Dickinson, 
the  administrator  of  Washington  Dickin- 
son, applied  to  this  court  for  an  appeal; 
which  was  allowed.  The  facts  are  stated 
by  Judge  Christian  in  his  opinion. 

Jones  &  Bouldin,  for  the  appellant. 
Early  and  Hansbrough,  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

When  this  case  was  before  us  at  the  Jan- 
uary term  of  this  court,  1877,  the  court  was 
unanimously  of  opinion,  upon  the  record  then 
presented,  that  the  decree  of  the  circuit  court 
of  Franklin  county,  rendered  on  the  3dth  day 
of  May,  1872,  requiring  the  administrators 
and  heirs  of  Washington  Dickinson  to  pay 
into  the  Franklin  bank  the  two  last  instal- 
ments of  the  purchase  money  of  the  Hairston 
tract  of  land  in  the  bill  and  proceedings  men- 
tioned, and,  in  default  of  such  payment, 

465  directing  a  resale  *of  said  tract  of  land, 
was  premature,  and  therefore  errone- 
ous. In  the  opinion  then  delivered  by  the 
court,  (which  is  on  file  among  our  records  and 
herein  referred  to),  after  referring  to  va- 
rious orders  and  decrees  and  rules  fully 
set  forth  in  that  opinion,  this  court  declared 
and  determined  as  follows:  "The  court 
is  of  opinion  that  the  decree  (of  said  circuit 
court)  holding  the  purchaser  resporrsible  for 
the  repayment  of  the  two  last  instalments 
of  the  purchase  money  which  he  had  paid 
to  the  receiver,  in  Confederate  money,  was 
premature  and  plainly  erroneous.  The  said 
circuit  court,  before  rendering  any  decree 
in  the  cause  fixing  liability  upon  the  pur- 
chasers, should  have  required  the  general 
receiver  to  be  made  a  party  to  the  petition 
for  rehearing,  and  should  have  required 
him,  as  well  as  the  purchasers,  to  answer 
said  petition.  And  no  decree  ought  to  have 
been  rendered  in  the  cause  declaring  the  lia- 
bility of  the  purchaser  or  the  general  re- 
ceiver until  the  inquiries  directed  by  the 
decree  of  October  21st,  1870,  had  been  first 
made  by  the  commissioner  and  reported  by 
him  to  the  court,  and  before  answer  made 
by  the  general  receiver;  this  court  being  of 
opinion  that  in  the  state  of  the  pleadings  and 
in  the  then  condition  of  the  cause  when  the 
decree  appealed  from  was  rendered,  it  was 
impossible  for  the  court  below,  or  for  this 
court,  to  determine  with  any  degree  of  cer- 
tainty whether  the  purchaser  or  the  general 
receiver,  or  either  of  them,  or  in  what  pro- 
portion, can  be  held  liable  in  a  court  of 
equity  for  the  loss  incurred,  by  the  payment 
of  the  two  last  instalments  of  the  purchase 
money  in  Confederate  States  treasury 
notes."     See  pages  6,  7,  8  of  former  opinion. 

In  accordance  with  this  opinion,  the  de- 
cree of  the  circuit  court  was  reversed,  and 
the  cause  remanded  to  be  further  proceeded 
in   according  to  the   principles   therein   de- 
clared. 

466  *Upon  a  motion  for  a  rehearing  of 
the  cause  here,  it  is  now  shown  to  the 

court  that  the  very  inquiries  directed  to  be 


made  by  the  decree  of  the  court  below,  and 
which  this  court  declared  were  necessary-  and 
proper  to  be  made  before  any  final  decret, 
had  in  fact  been  made  and  reported  upon  by 
the  commissioner  in  the  court  below  before 
the  decree  appealed  from  was  rendered. 

It  so  happened  that  the  counsel  who  repre- 
sented the  appellant  here  was  not  his  counsel 
in  the  court  below.  The  report  of  the  com- 
missioner was  left  out  of  the  copy  sent  to 
this  court.  Both  the  court  and  the  counsel 
treated  the  case  as  presented  in  the  record 
then  before  us.  It  was  only  upon  this  mo- 
tion to  rehear  the  case  that  the  whole 
record  is  now  brought  up;  so  that  the 
case  is  now  submitted  by  the  counsel  on 
both  sides  to  be  determined  on  its  merits 

Among  other  inquiries  directed  by  certain 
interlocutory  decrees  which  the  former  record 
did  not  show  had  been  responded  to,  was  the 
following,  entered  on  the  16th  April,  1872: 

"It  appearing  that  further  inquiry  as  to 
facts  pertinent  to  the  issue,  and  not  appear- 
ing in  the  record,  should  be  made  before  a 
decision  of  any  question  involved  in  the  case 
is  decided,  it  is  ordered  that  Commissioner 
Hugh  Nelson  do  inquire  and  report,  as  speed- 
ily as  practicable,  what  was  the  value  of  Con- 
federate treasury  notes  on  15th  day  of 
January,  1863,  and  on  the  1st  February,  1863, 
and  also  on  20th  October,  1863,  and  also  to 
what  extent  such  notes  were  available  at 
each  of  said  dates,  in  the  county  of  Franklin, 
according  to  the  common  usages  of  busineK, 
for  the  payment  of  debts  payable  in  specie 
and  well  secured  on  real  estate,  or  for  the 
purchase  of  property  or  otherwise." 

The  inquiry  thus  directed  was  in  accordance 
with  that  required  by  t^is  court  in  the 
467  case  of  Mills  v.  Corbin,  *reportcd  in 
19  Gratt.  p.  438,  and  was  one  proper 
and  necessary  to  be  made  in  order  to  a 
right  determination  of  the  rights  of  the 
parties.  Commissioner  Nelson  reported 
(returning  therewith  depositions  of  "certain 
witnesses),  "that  in  January  and  February, 
1863,  Confederate  treasury  notes  were  current 
in  Franklin  county  for  all  the  purposes  of  i 
circulating  medium;  that  they  were  available 
at  that  time  in  the  common  usages  of  business 
for  the  payment  of  all  debts  and  the  pur- 
chase of  all  kinds  of  property,  at  prices  bat 
little,  if  any,  advanced  above  the  prices 
which  had  existed  before  the  war.  *  *  * 
In  October,  1863,  the  value  of  Confederate 
notes  had  very  materially  depreciated,  for 
the  purposes  of  the  purchase  of  property, 
property  generally  selling  at  four  or  five 
times  its  former  value  when  paid  for  m 
such  notes,  but  even  at  that  time  they  were 
generally  available  for  the  payment  of  all 
debts.  Few  persons  refused  to  take  them  in 
payment  of  any  debt  until  February,  18M, 
when  the  project  of  curtailing  the  note? 
then  in  circulation  and  making  a  new  issue 
first  began  to  be  talked  about." 

Upon  the  coming  in  of  this  report,  to  which 
there  was  no  exceptions,  (and  others  made  by 
this  same  commissioner  not  necessary  to  be 
noticed  here),  the  court  rendered  the  decree 
appealed  from,  in  which  it  declared  that  re- 
ceiver John  S.  Hale  had  no  warrant  or  author- 
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ity  for  collecting  the  amount  of  the  two  bonds 
which  fell  due  on  the  15th  day  of  August,  1861 
and  1862,  in  Confederate  treasury  notes  in 
the  year  1863,  at  a  time  when  the  said  notes 
were  greatly  depreciated  in  value  with  refer- 
ence to  the  specie  standard,  and  when  the  de- 
preciation of  said  notes  was  constantly  in- 
creasing, and  that  the  payments  made  to 
him  by  the  personal  representative  of  Wash- 
ington Dickinson,  in  said  notes,  were  not 
legal  and  valid;    and  after  allowing  as 

468  a  credit  on  said  two  bonds  *of  only 
what  had  been  paid  out  by  the  receiver 

to  the  parties  entitled,  and  the  interest  of 
said  bonds  which  had  been  transferred  to 
Samuel  Hale,  Jr.,  for  the  benefit  of  the  re- 
ceiver, John  S.  Hale,  decreed  and  ordered 
that  unless  the  balance  should  be  paid  by  the 
administrator  and  heirs  of  Washington  Dick- 
inson on  or  before  the  1st  day  of  October 
following,  then  the  land  should  be  resold  at 
public  auction  by  the  court's  commissioner, 
to  pay  the  balance  of  the  purchase  money. 

I  am  of  opinion  that  this  decree  is  erro- 
neous. It  has  often  been  remarked  by  all 
the  judges  of  this  court  that  it  is  impossible 
to  lay  down  any  general  rule  with  respect 
to  dealings  of  fiduciaries  in  Confederate 
money;  but  each  case  must  be  determined 
on  its  own  peculiar  facts  and  circumstances. 
I  think  upon  the  peculiar  facts  and  circum- 
stances of  this  case,  the  administrator  and 
heirs  of  Washington  Dickinson  were  dis- 
charged from  all  liability  by  the  payment 
by  Dickinson's  administrator  to  the  receiver 
of  the  court,  Tohn  S.  Hale,  on  the  15th  of 
January  and  the  1st  February,  1863. 

Washington  Dickinson  was  the  purchaser 
at  a  judicial  sale  of  the  Hairston  tract  of 
land,  on  15th  August,  1859,  for  the  sum  of 
$13,600.  Making  the  cash  payment  required 
of  $300,  he  executed  three  bonds  for  $4,- 
433.33  each,  payable  respectively  on  the  15th 
day  of  August,  1860,  1861  and  1862. 

This  sale  was  confirmed  by  the  court  in 
October,  1859,  and  the  bonds  were  turned 
over  for  collection  to  John  S.  Hale,  the  gen- 
eral receiver  of  the  court,  and  leave  was  given 
to  Dickinson  to  pay  before  due,  if  he 
so  desired,  and  deductions  of  interest  was 
to  be  made  in  that  event;  and  the  re- 
ceiver was  directed  to  distribute  such  col- 
lections when  made.  Dickinson  paid  to 
the  receiver  the  first  bond  when  it  became 
due,  on  15th  of  August,  1860.  He  also  paid 
on  the  second  bond  before  it  became 

469  due  *the  sum  of  $1,100.77.  He  died  in 
July,  1862.  Randolph  Dickinson  quali- 
fied as  his  administrator.  A  few  months  after 
his  qualification,  to-wit:  in  January,  1863, 
he  pnid  to  the  receiver  the  amount  in  full  due 
on  the  second  bond,  and  in  February,  1863, 
paid  off  the  third  bond,  and  took  them  both 
in.  On  the  20th  of  October,  1863,  the  receiver 
reported  to  the  court  that  he  had  collected 
from  Washington  Dickinson  in  his  lifetime 
and  from  his  personal  representative  since 
his  death,  the  whole  amount  of  the  purchase 
money  for  which  the  Hairston  tract  was  sold. 
To  this  report  there  was  no  exception,  and 
on  21st  October,  1863,  the  court  rendered  its 


decree,  reciting  that  it  appeared  to  the  satis- 
faction of  the  court  that  the  entire  purchase- 
money  had  been  paid;  and  confirming  the 
collection  of  said  bonds  by  its  receiver.  Hale,, 
directed  its  commissioner,  Hugh  Nelson,  to 
convey  said  lands  to  the  heirs  at  law  of  Wash- 
ington Dickinson;  which  was  accordingly 
done.  It  thus  appears  that  on  that  day,  the- 
20th  October,  1863,  the  whole  transaction  was; 
closed,  and  the  rights  of  the  parties  to  the 
suit  fixed  and  determined,  and  a  title  to  the 
land  conveyed  to  the  heirs  of  the  pur- 
chaser. No  objection  was  then  made  from 
any  quarter,  or  by  any  of  the  parties,  that 
the  receiver  or  the  administrator  of  the  pur- 
chaser had  no  right,  the  one  to  receive  and 
the  other  to  pay  off  these  bonds  in  Confed- 
erate money.  The  court  must  kave  known, 
and  the  parties  must  have  known,  that  this 
large  amount,  of  upwards  of  $9,000,  was  not 
paid  in  gold,  but  must  have  of  necessity  been 
paid  in  the  only  circulating  medium  existing 
at  that  time  in  the  county  of  Franklin  or 
in  this  state — Confederate  treasury  notes. 
Knowing  this,  the  parties  made  no  exception, 
and  the  court  confirmed  the  action  of  its  re- 
ceiver in  collecting  the  money,  and  directed 
the  title  to  the  land  to  be  conveyed  to  the 
purchaser.  Seven  years  afterwards, 
470  when  Confederate  ♦money  had  per- 
ished, and  when  the  receiver  (as  it  is 
alleged)  has  become  insolvent,  it  is  sought  to 
hold  the  administrator  and  heirs  liable  for 
a  loss  which  they  had  no  part  in  causing  and 
no  power  to  prevent.  The  administrator  did 
nothing  more  than  his  duty  in  promptly  pay- 
ing off  these  bonds  due  from  his  intestate,  and 
which  he  found  (under  a  decree  of  a  court  of 
competent  jurisdiction)  had  been  placed  in 
the  hands  of  the  court's  receiver  to  collect. 
He  (the  administrator)  could  not  know,  and 
was  in  no  way  responsible  for,  what  disposi- 
tion or  distribution  the  receiver  was  to  make 
of  the  fund.  It  was  enough  ior  him  to  know 
that  the  receiver  was  willing  to  take  this 
money,  and  that  the  court  would,  as  it  did, 
confirm  the  action  of  the  receiver.  The  fact 
that  it  was  Confederate  money  did  ijot  make 
the  payment  of  itself  invalid;  for  this  court 
has  time  and  again  recognized  and  upheld 
payments  and  collections  in  Confederate 
rnoney  by  fiduciaries  as  valid,  and  has  been 
liberal  in  upholding  such  payments  by  fidu- 
ciaries in  the  absence,  as  in  this  case,  of  all 
proof  or  suggestion  even  of  malafides.  But 
in  this  case,  while  it  may  be  admitted  that 
Confederate  money  was  considerably  depre- 
ciated when  compared  with  gold  as  a  stand- 
ard of  value,  the  report  of  the  commissioner 
as  well  as  the  proof  in  the  cause  abundantly 
shows  that  in  Januarv  and  February,  1863, 
in  the  county  of  Franklin,  Confederate 
treasury  notes  were  available  in  the  common 
usage  of  business  for  the  payment  of  all  debts, 
and  the  purchase  of  all  kinds  of  property  at 
prices  but  little,  if  any,  advanced  above  the 
prices  which  had  existed  before  the  war. 
Certainly,  I  think,  it  cannot  and  ought  not 
to  be  said  that  a  payment  by  an  administrator 
of  money  which,  in  the  community  where  it 
was  paid,  had  the  same  purcfcasine  power 
and  availability  for  payment  of  debts  as  a 
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sound  currency,  was  an  invalid  and 
471  *void  payment,  as  it  was  declared  to 
be  by  the  court  below. 
I  think  payment,  under  the  circumstances 
under  which  it  was  made  by  this  adminis- 
trator, was  a  full  discharge  of  his  intes- 
tate's  obligations. 

I  think  that  the  decree  of  October,  1863, 
confirming  the  report  of  the  receiver  that 
the  whole  of  the  purchase  money  for  the 
"Hairston  tract,"  had  been  fully  paid,  and 
directing  a  deed  conveying  the  title  to  the 
heirs  of  Washington  Dickinson,  was  a  final 
disposition  of  the  case,  as  far  as  Dickinson's 
administrator  and  heirs  were  concerned,  and 
binding  upon  all  the  parties  (among  whom 
were  the  appellees)  then  before  the  court. 
It  ought  not  to  have  been  disturbed  seven 
years  afterward,  or  ever  afterwards,  but 
ought  to  have  been  a  finality. 

I  am,  therefore,  for  reversing  the  decree 
of  the  said  circuit  court,  but  without  prej- 
udice to  the  appellees  to  pursue  their  rem- 
edy, if  any  they  have,  against  John  S.  Hale 
and  his  sureties,  either  by  an  amended  bill 
in  this  cause,  making  him  and  them  parties, 
or  by  an  original  bill,  as  they  shall  think 
proper  or  be  advised. 

I  express  no  opinion  as  to  whether  the 
receiver,  John  S.  Hale,  and  his  sureties  can 
be  held  liable  to  the  appellees  either  for 
receiving  Confederate  money,  or  for  the 
value  of  that  currency  at  the  time  it  was  so 
received,  which,  he  says,  perished  on  his 
hands.  This  may  be  a  subject  of  litigation 
when  the  parties  are  properly  before  the 
court.  Upon  this  question  I  express  no  opin- 
ion, because  in  the  state  of  the  pleadings  it 
would  be  unnecessary  and  improper.  But  I 
am  confidently  of  opinion  that  under  the 
facts  and  circumstances  of  the  case  the 
administrator  and  heirs  of  Washington 
Dickinson  are  fully  discharged  from  all 
liability  upon  the  bonds  of  their  intestate, 
paid  in  January  and  February,  1863,  to 
472"  the  *receiver  of  the  court,  which  pay- 
ment has  been  confirmed  by  the  court. 
I  am,  therefore,  for  reversing  the  decree 
of  the  circuit  court  of  Franklin. 

The  decree  was  as  follows: 

This  day  came  again  the  parties,  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
decree  aforesaid,  and  the  arguments  of 
counsel,  is  of  opinion  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  so 
much  of  the  decree  of  the  said  circuit  court 
as  declares  the  payment  to  the  receiver  of  the 
court,  John  S.  Hale,  in  Confederate  treasury 
notes  of  the  two  bonds  in  controversy,  on  the 
15th  January,  1863,  and  the  1st  of  February, 
1863,  by  the  appellant,  was  invalid  and  void, 
and  all  other  provisions  of  said  decree  carry- 
ing out  that  opinion  of  said  circuit  court,  is 
erroneous.  Therefore  it  is  decreed  and  or- 
dered that  said  decree  be  reversed  and 
annulled,  and  that  the  appellees  (except  the 
heirs  at  law  of  Washington  Dickinson,  de- 
ceased, and  Charles  J.  Clement,)  pay  to  the 
appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here. 


And  this  court  proceeding  to  render  such 
decree  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  further  decreed  and  ordered 
that  the  payments  made  by  the  appellant  in 
Confederate  money  to  John  S.  Hale,  the 
receiver  of  the  court,  was  a  full  discharge  of 
the  bonds  paid  off  by,  and  delivered  to,  said 
appellant  on  the  15th  January  and  1st  of 
February,  1863,  and  that  therefore  the  rule 
awarded  against  the  appellant  and  the  dis- 
tributees of  the  estate  of  Washington  Dick- 
inson, deceased,  at  the  May  term,  1870,  of 
said  circuit  court,  be  discharged,  and  all 
proceedings  thereunder,  so  far  as 
473  *they  affect  the  appellant  and  distrib- 
utees aforesaid,  be  quashed  and  an- 
nulled, but  without  prejudice  to  the  appel- 
lees interested  in  that  question,  either  by 
amended  or  original  bill,  to  assert  any 
claim,  if  any  they  had,  against  the  receiver, 
John  S.  Hale,  and  his  securities. 

Which  is  ordered  to  be  certified  to  the 
said  circuit  court  of  Franklin. 

Decree  reversed. 


474 


'^Curtis  V.  Thompson. 

November  Term,   1877,  Richmond. 
Absent,  Moncukb,   P. 


1.  Jadlclal  Sales — ^Inadeqaacy  of  Price.*— 

A  tract  of  land  was  fairly  sold  by  commisstonen, 
pursuant  to  a  decree  of  court,  to  a  purchaser  for 
$27.50  per  acre,  subject  to  a  contingent  right  of 
dower.  The  tract  was  assessed  in  1870  at  $30;  aod 
$30  per  acre  was  the  value  fixed  upon  the  laod  bj 
a  commissioner  of  the  court,  whose  report  bad  been 
confirmed  without  exception  in  the  cause;  in  which 
valuation  no  allowance  was  made  for  the  contingent 
right  of  dower.  The  owner  of  the  land  objected  to 
a  confirmation  of  the  sale  on  the  ground  of  inad- 
equacy of  price,  and  affidavits  touching  the  value  ri 
the  land  were  filed  by  both  parties.  The  court  be- 
low set  the  sale  aside  and  ordered  a  resale;  whereat 
the  same  party  became  the  purchaser  at  the  same 
price.  In  the  meanwhile  the  assessment  of  the  land 
had  been  reduced  to  $20  per  acre.  The  owner  of 
the  land  again  objected  to  the  confirmation  of  the 
sale  on  the  same  grounds  as  before;  and  the  court 
again  refused  to  confirm  the  sale,  and  again  ordered 
a  resale — Heu>:  The  first  sale  should  have  been 
confirmed;  and  the  decree  setting  it  aside  and  all 
the  subsequent  proceedings  were   erroneous. 

2.  Quaere:    If  inadequacy  of  price  is  aloae  sufficient 
to  set  aside  a  judicial  sale. 

This  was  a  suit  in  equity  in  the  circuit  court 
of  Culpeper  county,  instituted  by  James  W. 


'Judicial    Sale* — ^Inadequacy    of    Price.— 

See  Roudabush  v.  Miller,  32  Gratt.  454,  and  wti 
where  the  question  of  setting  aside  a  judicial  sale  upon 
the  offer  of  an  advance  bid  is  discussed.  In  Coles  v. 
Coles,  83  Va.  525,  the  headnote  reads  as  follows, 
"While  no  test  of  inadequacy  applies  to  all  cases,  and 
this  court  is  averse  to  refusing  to  confirm  a  sale  on 
the  mere  ground  of  inadequacy,  yet  it  will  always  do 
so  where  the  inadequacy  is  so  gross  as  to  amount  to  a 
sacrifice  of  the  property."  See  also,  citiag  prindpil 
case,  Childs  v.  Kurd,  25  W.  Va.  5373Q[c 


500 


29  GRATT. 


Virginia  Reports,  Annotated. 


475,  476,  477,  478 


Curtis  to  enforce  the  execution  of  a  deed  of 
trust  made  in  1858  by  George  G.  Thompson, 
by  which  he  conveyed  a  tract  of  land  in  that 
county  to  James  Barbour,  to  secure  a  debt  by 
bond  of  $4,300,  with  interest    The  court 

475  having  twice  set  *as'de  two  sales  made 
of  the  land  by  commissioners  of  the 

court,  on  the  ground  of  inadequacy  of  price, 
Curtis  applied  to  this  court  for  an  appeal; 
which  was  allowed.  The  case  is  stated  by 
Judge  Anderson  in  his  opinion. 

John  A.  Meredith  and  J.  Preston  Cocke, 
for  the  appellant. 

There  was  no  counsel  for  the  appellee. 

Anderson,  J.  This  suit  was  brought  to 
subject  a  tract  of  225^  acres  of  land  in  Cul- 
peper  county  to  sale,  belonging  to  the  appel- 
lee, Thompson,  to  pay  a  debt  which  he  owed 
the  appellant  ever  since  1858,  for  borrowed 
money.  The  debt  was  secured  by  a  deed  of 
trust  on  the  land.  The  indebtedness  of  the 
said  Thompson  on  the  1st  of  June,  1871, 
was  ascertained  by  the  report  of  a  master, 
to  which  there  was  no  exception,  and  which  is 
confirmed  by  a  decree  in  the  cause,  to  be$16,- 
637.35,  chargeable  on  the  land;  and  the  debt 
due  the  appellant,  part  thereof,  as  of  that 
date,  to  be  $7,245.50,  and  to  be  the  first  lien; 
and  the  fee  simple  value  of  the  land  to  be  $30 
an  acre,  aggregating  for  the  whole  tract  $7,- 
575;  and  its  annual  value  to  be  such  that  the 
rents  and  profits  would  be  wholly  insufficient 
to  pay  even  the  appellant's  debt  in  five  years. 
On  the  8th  of  June,  1871,  it  was  decreed  to  be 
sold  on  unusually  favorable  terms  to  the 
debtor — ^that  is,  the  purchaser  to  pay  in  cash 
an  amount  sufficient  to  pay  costs  and  ex- 
penses of  sale,  and  the  balance  of  the  pur- 
chase money  in  six  equal  annual  instalments, 
with  interest  from  the  day  of  sale;  and  four 
commissioners,  any  one  of  whom  was  author- 
ized to  act,  were  appointed  to  make  the  sale. 

Two  of  them  reported  a  sale  at  the  price  of 
$27.25    per   acre,   aggregating    for    the 

476  whole  tract  $6,880.62;  and  that  *James 
W.    Curtis,  being   the   highest   bidder, 

was  the  purchaser,  and  said  commissioners 
recommended  a  confirmation  of  the  sale  by  the 
court.  The  other  two  commissioners  reported 
that  they  were  of  opinion  that  the  price  was 
too  far  below  the  value  of  the  land,  and  too 
great  a  sacrifice  to  justify  its  being  cried  out 
to  the  bidder,  and  consequently  did  not  rec- 
ommend a  confirmation  of  the  sale. 

George  G.  Thompson,  the  debtor,  excepted 
to  the  report  of  sale,  and  objected  to  its 
confirmation  on  the  ground  alone  of  the 
inadequacy  of  price;  and  filed  five  affida- 
vits in  support  of  his  exception. 

The  purchaser  relied  upon  the  clerk's  certifi- 
cate of  the  assessment  made  by  the  assessor 
for  the  year  1870  of  the  said  225^/^  acres  of 
land  at  $30  an  acre,  agsrregating  $7,575,  re- 
turned with  the  report  of  sale,  and  which  is 
the  exact  valuation  made  by  the  commis- 
sioners of  the  court  in  this  cause,  and  which 
was  confirmed  by  a  decree  of  the  court;  and 
also  upon  the  affidavits  of  three  persons, 
which  he  filed,  declaring  that  in  their  opin- 
ion the  sale  reported  of  the  tract  of  land 


on  the  terms  of  the  sale,  subject  as  it  was 
to  Mrs.  Thompson's  contingent  right  of 
dower,  was  for  the  fair  value  of  the  land. 

The  first  question  to  be  considered  is,  ought 
said  sale  to  have  been  confirmed  by  the  court; 
and  was  it  error  to  set  it  aside? 

The  decree  authorized  the  sale  to  be  made 
by  any  one  of  the  commissioners.  Two  of 
them  were  consequently  competent  to  make 
it  jointly,  and  when  confirmed  by  the  court, 
was  as  effectual  to  transfer  the  right  of 
property  to  the  purchaser  as  if  all  four  of 
the  commissioners  had  united  in  it.  And 
the  only  question  is  as  to  the  adequacy  of 
the  price  for  which  it  sold. 

It  is  not  pretended  that  there  was  any  un- 
fairness in  the  sale,  or  that  the  commis- 

477  sioners  had  failed  in  their  *duty  to 
give  public  notice  thereof,  and  in  at- 
tracting public  attention  to  it,  or  in  the  ful- 
filment of  any  of  the  requirements  of  the 
decree,  or  in  proper  efforts  to  get  the  best 
price  they  could  for  the  land.  The  only 
ground  upon  which  it  was  sought  to  be  set 
aside  was  inadequacy  of  price. 

I  do  not  think  that  mere  inadequacy  of 
price  is  sufficient  ground  for  setting  aside  a 
sale  fairly  made  pursuant  to  a  decree  of  the 
court.  The  creditor  is  entitled  to  his  money 
and  to  a  sale  of  the  land  to  get  it,  according 
to  contract.  And  all  that  the  debtor  can 
require,  is,  that  it  shall  be  sold  for  as  much 
as  it  will  bring  in  market.  After  his  default 
he  is  not  entitled  to  hold  the  money  and  the 
land  too,  which  he  contracted  should  be  sold 
to  pay  his  debt,  because,  in  the  opinion  of 
some  of  his  neighbors,  it  is  worth  a  grreat 
deal  more  than  the  price  at  which  it  was  cried 
out  to  the  highest  bidder  at  public  auction, 
whilst  others  of  his  neighbors  were  of  opin- 
ion that  the  price  at  which  it  was  cried  out 
was  as  much  as  it  was  worth,  subject  as 
it  was  to  a  contingent  right  of  dower;  and 
their  opinion  is  fortified  by  an  unreserved 
and  subsisting  decree  of  the  court  in  the  cause, 
which  fixes  its  value,  and  also  by  the  sworn 
assessor  of  the  commonwealth.  In  Effinger 
V.  Ralston,  21  Gratt.  430,  Judge  Moncure  said : 
"To  induce  a  court  to  set  aside  a  sale  fairly 
made  in  pursuance  of  a  decree,  there  ought 
to  be  a  decided  preponderance  of  the  evidence 
of  such  inadequacy,  even  if  it  be  conceded 
that  mere  inadequacy  of  price  is  in  itself  a 
sufficient  ground  for  setting  aside  such  sale." 
This  language  implies  that  he  did  not  think 
mere  inadequacy  a  sufficient  ground. 

As  it  is  the  right  of  the  creditor  to  have  the 

land  sold  for  the  best  price  it  will  bring  in 

the  open  market  for  the  pajonent  of  the  debt, 

it  would  seem  to  follow,  that  to  induce  a  court 

to  set  aside  a   fair  sale  made  pursuant 

478  to  ♦its  decree,  it  should  not  only   be 
shown  that  the  price  for  which  it  sold 

was  clearly  inadequate,  but  it  should  also 
appear  that  if  exposed  to  sale  again  there 
was  an  assurance  that  it  would  bring  mate- 
rially more.  Hence  the  English  rule  requir- 
ing the  offer  of  an  advance  on  the  highest 
bid,  and  that,  too,  not  an  inconsiderable  ad- 
vance, some  of  the  cases  say  not  less  than 
ten  per  cent.,  and  the  money  to  be  deposited 
or  well  secured.    If  the  English  practice  is 
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to  be  established  in  Virginia,  this  require- 
ment, which  is  the  best  part  of  it,  ought  to 
be  strictly  carried  out.  I  think  if  a  judicial 
sale  is  to  be  set  aside  for  inadequacy  of  price 
it  should  only  be  in  a  case  where  a  higher 
price  is  offered  and  deposited  or  well  secured. 
But  I  express  no  opinion  upon  the  question, 
whether  the  practice  where  it  obtains  is 
founded  in  equity  and  justice  of  setting 
aside  a  sale  for  inadequacy  of  price  and  re- 
opening the  bids,  notwithstanding  that  the 
property  has  been  cried  out  to  the  highest 
bidder,  and  the  sale  was  in  all  respects 
fairly  conducted  pursuant  to  the  decree,  and 
the  purchaser  is  ready  and  offers  to  comply 
with  the  terms  of  sale.  It  is  a  question 
worthy  of  grave  consideration,  but  is  not 
involved  in  the  decision  of  this  cause. 

The  statute  prescribes  the  inadequacy  of 
price  for  which  commissioners  of  judicial 
sales  for  debts  contracted  or  liabilities  in- 
curred prior  to  the  10th  of  April,  1865,  shall 
not  sell  the  debtor's  land.  It  provides  that 
where  the  land  does  not  bring,  at  the  first 
and  second  exposure  to  sale,  three- fourths  of 
the  last  official  assessment  made  for  the 
purposes  of  taxation,  it  shall  not  be  sold. 
Code  of  1873,  ch.  174,  §  4,  p.  1123.  This  act 
was  passed  in  tenderness  to  the  debtor.  It 
may  be  regarded  as  a  statutory  prescription 
as  to  what  shall  be  regarded  inadequacy 
of  price  to  avoid  a  judicial  sale  of  real  es- 
tate, and  that  only  for  the  first  and  second 
exposure  of  the  land  to  sale.  After  that, 
in  deference  to  the  rights  of  the  cred- 
479  itor,  the  *statute  interposes  no  re- 
striction, but  allows  the  land  to  be 
sold  for  what  it  will  bring. 

To  apply  the  statutory  rule  to  this  case, 
there  was  no  such  inadequacy  of  price  at  the 
first  sale  as  would  authorize  its  avoidance. 
By  the  last  assessment  for  the  purposes  of 
taxation,  (the  assessment  of  1870),  this  tract 
of  land  was  assessed  at  $30  an  acre — ^three- 
fourths  of  which  is  $22.50.  It  sold  for  $27.25 
an  acre,  that  is  $4.75  more  than  three-fourths 
of  its  last  assessed  value.  By  the  last 
assessment  in  1872,  it  was  assessed  at  $20  an 
acre.  Again,  the  value  of  the  land  had  been 
ascertained  previous  to  the  sale,  by  a  decree 
of  the  court  in  the  cause.  The  question  had 
been  referred  to  a  master  who  took  testimony 
on  the  subject,  and  reported  to  the  court  that 
its  fee  simple  value  was  $30  an  acre,  aggre- 
gating $7,575  for  the  whole  tract.  To  this 
report  there  were  no  exceptions,  though  the 
party  now  contesting  the  sale  on  the  ground 
alone  of  inadequacy  of  price  was  a  party  to 
the  suit.  The  report  of  the  master  was  con- 
firmed by  a  decree  of  the  court,  which  has 
never  been  set  aside,  and  it  would  seem  fixes 
the  fee  simple  value  of  the  land  as  between 
the  parties  to  the  suit.  Deduct  from  that 
valuation  and  from  the  assessment  of  the 
state  assessor,  which  puts  the  value  at  the 
same  figures,  the  value  of  Mrs.  Thompson's 
contingent  right  of  dower,  which  is  not  con- 
sidered in  either  the  assessment  or  the 
master's  valuation,  and  it  would  most  proba- 
bly leave  less  than  $27.25  an  acre,  the  price 
for  which  the  land  sold  subject  to  that  con- 
tingent right  of  dower. 


But  it  is  remarkable  that  the  only  parties 
who  have  a  pecuniary  interest  in  setting 
aside  this  sale,  if  there  is  any  probability 
that  the  land  would  bring  a  better  price  at  a 
second  offering,  have  taken  no  exceptions  to 
the  sale.  They  are  the  other  creditors,  par- 
ticularly those  of  the  second  and  tnird 
classes.  After  the  payment  of  the 
480  *appellant's  debt,  R.  M.  Bridges, 
whose  debt  is  of  the  second  class, 
would  then  be  entitled  to  satisfaction.  His 
debt,  a  judgment,  with  interest  to  1st  of  Jnnc, 
1871,  and  costs,  amounted  to  $302.83.  If  there 
should  remain  a  balance  of  the  fund  after 
satisfying  his  debt,  John  C.  Major,  whose 
judgment  is  of  the  third  class,  and  amounted 
on  the  said  1st  of  June  to  $996.51,  would  next 
be  entitled  to  satisfaction.  Then  follows 
debts  of  fourth,  fifth,  sixth,  seventh,  eighth 
and  ninth  classes,  amounting  on  the  1st  of 
June,  1871,  to  over  $10,000,  which  would  have 
to  be  paid  out  of  the  proceeds  of  the  sale 
before  George  G.  Thompson,  the  debtor,  the 
only  person  who  has  taken  any  exception  to 
the  sale,  could  receive  anjrthing.  It  is  there- 
fore manifest  that  the  debtor  who  has  so 
totally  failed  to  fulfil  his  contract  with  the 
appellant,  that  he  has  only  paid  one  year's 
interest  on  the  debt,,  which  he  promised 
and  bound  himself  to  pay  semi-annually,  could 
not  be  benefited  by  setting  it  aside,  whilst 
those  who  could  be  benefited  by  a  second  sale 
if  the  land  sold  for  more  than  would  be 
required  to  pay  the  appellant's  debt,  are 
making  no  objection  to  the  sale.  If  they 
were  not  satisfied  with  the  sale,  or  believed 
there  was  the  least  probability,  if  offered  for 
sale  again,  that  it  would  bring  more  than 
the  appellant's  debt,  can  there  be  a  doubt 
that  they,  too,  would  be  seeking  to  set  it 
aside?  It  may  fairly  be  presumed  from  their 
acquiescence,  that  they  did  not  believe  there 
was  the  least  probability  that  they  would  be 
benefited  by  a  second  sale,  or  that  the  land 
could  be  sold  for  a  better  price. 

And  such  has  in  fact  been  the  result 
After  giving  the  notice  of  the  second  sale 
required  by  the  decree,  after  all  the  debtor 
could  do,  we  may  presume,  to  get  other 
bidders,  the  land  sold  for  precisely  the  same 
price  it  brought  before.  This  fact 
481  strongly  confirms  the  opinion  ♦that 
the  price  at  which  it  was  cried  out  at 
the  first  sale  was  the  fair  value  of  the  land. 

But  the  second  sale  was  also  set  aside  by 
the  court,  and  a  third  sale  directed  to  be  made 
bv  the  same  commissioners,  with  only  this 
difference,  that  the  commissioners  are  now 
required  to  act  jointly,  which  would  most 
likely  be  impracticable  and  prevent  a  sale. 
In  the  meantime  the  debt  is  increasing  by 
accumulating  interest,  and  the  security  is 
depreciating.  It  was  ample  security  when 
the  debt  was  contracted;  now  ft  is  insufficient 
By  the  default  of  the  debtor  in  not  pa)nng 
the  interest,  which  he  contracted  to  do  semi- 
annually, the  debt  now  amounts  to  near  $9,- 
000,  whilst  the  creditor  is  receiving  interest 
only  on  $4,300.  This  is  great  injustice  to 
the  creditor,  whilst  it  does  not  benefit  the 
debtor.  It  would  have  been  greatly  better 
for  him,  as  well  as  this  creditor  and  his  other 
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creditors,  that  the  land  had  been  sold  many 
years  ago.  Upon  the  whole,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  of 
the  17th  of  November,  1871,  refusing  to  con- 
firm the  sale  made  on  the  21st  of  August, 
1871,  as  reported  by  James  W.  Green  and 
L.  E.  Williams,  commissioners,  at  the  No- 
vember term,  1871,  of  said  court,  and  sus- 
taining the  exception  of  George  G.  Thompson 
to  said  sale  and  ordering  the  same  to  be  set 
aside,  and  all  the  proceedings  subsequent 
thereto,  are  erroneous,  and  that  the  same 
be  set  aside,  and  that  the  cause  be  re- 
manded with  instructions  to  confirm  said  sale 
of  the  21st  of  August,  1871,  and  for  such 
further  proceedings  as  may  be  necessary  to 
execute  said  sale,  and  for  the  final  decision  of 
the  cause  in  conformity  with  this  opinion. 

Christian,  J.,  concurred  in  the  opinion  of 
Anderson,  J. 

Staples  and  Burks,  J's,  concurred  in  the 
decree;  but  were  not  prepared  to  say 
483    that  inadequacy  of  price  was  *not  suf- 
ficient   to    set    aside    a    judicial     sale. 
They  had  not  considered  that  question,  and 
it  was  unnecessary  to  decide  it  in  this  case. 

The  decree  was  as  follows: 
The  court,  having  maturely  considered  the 
record  in  this  cause,  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  sale  of  the  tract  of  land  in  the  bill 
and  proceedings  mentioned,  made  on  the  21st 
day  of  August,  1871,  and  reported  to  the 
circuit  court  of  Culpeper  county  by  James 
W.  Green  and  L.  E.  Williams,  commissioners, 
at  the  November  term  of  said  court,  was  a 
valid  sale,  and  ought  to  have  been  confirmed, 
and  that  the  decree  of  the  said  court  of  the 
17th  of  November,  1871,  setting  it  aside,  and 
directing  it  to  be  exposed  to  sale  again,  and 
all  the  subsequent  decrees  and  proceedings 
of  said  court  based  upon  said  erroneous  de- 
cree were  likewise  erroneous;  it  is,  therefore, 
ordered  and  decreed  that  the  same  be  reversed, 
set  aside  and  annulled,  and  that  the  appellees 
pay  to  the  appellant  his  costs  expended  in  the 
prosecution  of  his  appeal  here;  and  the  cause 
is  remanded  to  the  said  circuit  court,  with 
instructions  to  confirm  the  said  sale  of  the 
21st  of  August,  1871,  and  the  report  thereof 
made  by  the  said  Green  and  Williams,  com- 
missioners, and  for  such  other  and  further 
proceedings  as  may  be  necessary  and  proper 
for  the  execution  of  said  sale,  and  for  the 
final  decision  of  the  cause  in  conformity 
with  this  order  and  the  opinion  of  this  court. 


Decree  reversed. 
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of  any  drafts  or  bills  which  might  thereafter  be 
drawn  by  T  ui>on  W,  which  acceptances  W  had 
agreed  to  make  for  the  accommodation  of  T.  W, 
accordingly,  from  the  date  of  the  deed  to  January, 
1861,  accepted  the  drafts  of  T.  to  a  large  amount, 
and  T  was  indebted  to  him  for  much  more  than  the 
house  and  lot  was  worth.  In  1871  the  A  Savings 
Bank  being  the  holder  of  three  notes  of  T  given 
on  renewals  of  notes  which  were  due  before  the 
date  of  the  deed,  filed  a  bill  against  T  as  an  absent 
defendant,  to  attach  the  said  house  and  lot,  insisting 
that  the  deed  having  been  given  to  secure  future 
advances  was  null  and  void  as  to  the  creditors  of 
T— Hei.d; 

1.  Ijlen  to  Secvre  Pa  tare  Advances — 
Effect  WLU  to  Prior  Creditor.*— Though  W 
was  under  no  liabilities  for  T  when  the  deed  was 
executed,  it  is  a  valid  security  for  all  his  accep- 
tances for  T  given  before  some  other  creditor 
had  acquired  a  lien    on   the   house   and   lot. 

2.  lilena — Time  of  Taklnv  Effect. — The  sav- 
ings bank  had  no  lien  on  the  house  and  lot  until 
the   filing  of  its  bill. 

8.  Deeda — BTamea. — Though  the  acceptances  were 
in  the  name  of  W.  &  Co.,  the  deed  is  a  valid 
security  for  acceptances  made  by  W  in  that  name. 

This  was  a  foreign  attachment  in  chancery 
in  the  corporation  court  of  the  ci^y  of  Alex- 
andria, brought  in  November,  1871,  by  the 
Alexandria  Savings  Institution,  to  attach  a 

house  and  lot  in  said  city,  and  subject 
484    it  to  ♦the  payment  of  a  debt  evidenced 

by  three  notes  amounting  to  $375,  exe- 
cuted by  George  J.  Thomas.  The  bill  and 
amended  bill  after  setting  out  the  indebted- 
ness of  Thomas,  his  residence  out  of  the  state, 
and  his  ownership  of  the  house  and  lot,  set 
out  a  deed  bearing  date  the  21st  of  January, 
1856,  and  admitted  to  record  on  the  same  day, 
by  which  Thomas  and  wife  conveyed  the  said 
house  and  lot  to  Henry  Dangerfield,  in  trust, 
"to  secure  and  indemnify  S.  Morris  Wain,  of 
the  city  of  Philadelphia,  against  any  and  all 
loss  or  damage  which  he  may  sustain  by 
reason  of  his  acceptance  of  any  draft  or 
drafts,  bill  or  bills  which  may  hereafter  be 
drawn  by  said  Thomas  upon  said  Wain; 
which  acceptances  the  said  Wain  has  agreed 
to  make  or  come  under  for  the  accommo- 
dation of  said  Thomas."  The  plaintiff 
charges  that  there  was  no  sufficient  con- 
sideration for  the  said  deed  of  trust,  and 
that  it  was  null  and  void,  and  fraudulent  as 
to  creditors.  And  making  Thomas  and 
Wain's  administrator  parties  defendants, 
prayed  for  a  sale  of  the  property,   &c. 

Thomas  answered  the  bill.  He  admitted 
the  plaintiff's  debt;  and  said  the  deed  to  se- 
cure Wain  was  executed  in  good  faith,  and 
with  no  intent  to  hinder  or  delay  or  defraud 
his  creditors;  and  that  on  the  security  of 
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^Alexandria   Savings   Inst. 
Thomas  St  als. 


ft   als.   V. 


November  Term,   1877,   Richmond. 

Absent,    Moncure,   P.,   and   Anderson,   J. 

In  January,  1856,  by  deed  which  was  duly  recorded 
T  and  wife  conveyed  to  D  a  house  and  lot  in  trust 
to  secure  W,  of  Philadelphia,  afainst  any  loss  or 
damage   which   he   might   sustain   by   his  acceptance 
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*Llen  to  Secure  Future  Advances. — ^In  Did- 
icr  V.  Patterson,  93  Va.  537,  the  principal  case  is  cited 
as  authority  for  the  proposition  that  one  may  transfer 
a  chose  in  action  for  other  property  to  secure  future 
loans  and  advances.  Citing  also,  U.  S.  v.  Hooe,  3 
Cranch  89;  Shirras  v.  Craig  and  Mitchell,  7  Cranch 
34;  Lawrence  v.  Tucker,  23  How.  14;  Wait  on  Fraud, 
Con.  sec.  217;  Bump  on  Fraud.  Con.  sec.  210;  Boyce 
V.  Montauk  Gas.  Co.,  3  W.  Va.  7tr46  S.  E.  Rep.  SOU 
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that  deed  of  trust  Wain  accepted  his  bills  at 
diflFcrcnt  times  from  the  year  1856  to  1860, 
for  large  sums  of  money;  and  that  he 
(Thomas)  is  in  fact  indebted  to  Wain's  es- 
tate by  reason  of  said  acceptances ;  and  though 
he  cannot  then  state  the  exact  amount,  he 
believes  they  would  amount  to  more  than 
$6,000,  and  that  the  highest  valuation  of  the 
house  and  lot  could  not  exceed  $4,000. 

In  the  progress  of  the  cause,  Lewis  Mc- 
Kenzie  and  P.  C.  Claughton,  receiver,  who 
claimed  to  be  creditors  of  Thomas,  were  upon 
their  petition  made  parties  plaintiffs  in  the 
cause,  and  a  commissioner  was  directed  to 
report  the  liens  upon  the  property  and 

485  their   priorities.     And  by   ^consent   of 
all  the  parties  the  house  and  lot  was 

sold  under  the  decree  of  the  court,  bringing 
the  sum  of  $2,725. 

The  commissioner  reported  the  deed  of 
trust  as  the  first  lien;  that  the  acceptances  by 
Wain  for  Thomas  commenced  in  April,  1855, 
and  continued  until  January  23d,  1861,  and 
afterwards  in  the  shape  of  interest  until  the 
31st  of  December,  1872,  at  which  day  there 
was  a  balance  due  Wain  of  $14,029.88. 

The  commissioner  reported  two  judg- 
ments recovered,  one  in  February  and  the 
other  in  July,  1857,  by  persons  who  did  not 
join  in  this  appeal,  and  a  judgment  in  favor 
of  P.  C  Claughton,  receiver,  on  the  9th  of 
August,  1871,  for  $764.71,  and  another  in 
favor  of  Lewis  McKenzie,  on  the  7th  of 
March,  1873,  for  $2,702.  And  it  was  proved 
that  though  the  notes  exhibited  with  the 
bill  bore  date  since  the  date  of  the  deed, 
they  were  given  in  renewal  of  notes  which 
were  given  before  that  date. 

The  complainants  excepted  to  the  port 
of  the  commissioner,  for  that  it  treats  the 
deed  from  Thomas  and  wife  to  Dangerfield 
as  a  valid  deed,  and  reports  the  same  as 
the  first  lien  on  the  property  mentioned  in 
it;  whereas  complainants  deny  the  validity 
of  the  deed  with  respect  to  the  creditors 
of  said  Thomas,  and  maintain  it  is  of  no 
force  or  effect  against  creditors. 

The  cause  came  on  to  be  heard  on  the  14th 
of  October,  1873,  when  the  court  overruled  the 
exception  and  confirmed  the  report,  and  di- 
rected the  proceeds  of  the  property,  after  de- 
ducting the  expenses  of  sale,  to  be  paid  to  the 
administrator  of  Wain.  And  thereupon  the 
complainants  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

H.  A.  Claughton,  for  the  appellants. 

486  ♦C.  W.  Wattles,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of 
the  court. 

The  deed  of  trust,  which  is  the  subject  of 
controversy  here,  was  executed  by  George 
Thomas  for  the  benefit  of  the  appellee,  S. 
Morris  Wain,  on  the  21st  of  January,  1856, 
and  was  admitted  to  record  the  same  day.  It 
contains  the  following  provision:  "To  secure 
and  indemnify  S.  Morris  Wain,  of  the  city  of 
Philadelphia,  against  any  and  all  loss  or  dam- 
age which  he  may  sustain  by  reason  of  his 
acceptance  of  any  draft  or  drafts,  bill  or 
bills,  which  may  thereafter  be  drawn  by  said 
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Thomas  upon  the  said  Wain,  which  said  ac- 
ceptances the  said  Wain  has  agreed  to 
make  or  come  under  for  the  accommodation 
of  said  Thomas." 

Between  the  date  of  this  deed  and  the 
21st  of  January,  1861,  Wain  made  advances 
and  assumed  liabilities  for  the  benefit  of 
Thomas,  which,  with  the  accruing  interest, 
greatly  exceed  the  value  of  the  property 
conveyed  in  trust. 

The  deed  is  assailed  by  the  appellants, 
who  are  creditors  of  Thomas,  upon  various 
grounds,  which  will  now  be  considered.  And 
first,  it  is  claimed  that  there  was  no  consider- 
ation to  support  the  deed.  Wain  not  having 
made  any  advances  at  the  time,  nor  assumed 
any  obligation  to  do  so.  The  learned  counsel 
for  the  appellants  concedes  that  a  deed  to  se- 
cure future  advances  is  good  provided  there  is 
an  existing  indebtedness.  But  he  insists  that 
where  the  object  is  merely  to  provide  for  fu- 
ture advances  or  liabilities,  without  any  other 
consideration,  the  deed  is  void  as  to  the  cred- 
itors whose  debts  were  contracted  at  the  time. 
The  fact  of  an  existing  indebtedness  (he 
claims)  is  the  key  to  a  proper  understanding 
of  all  the  cases  which  sustain  this  class 
487  of  securities.  One  of  the  ♦authorities 
relied  on  to  support  this  position  is 
an  observation  of  Chancellor  Kent's  in 
Kendricks  v.  Robinson,  2  John.  Ch.  R.,  283. 
300,  where  it  is  said:  "There  were  large 
existing  responsibilities  affording  sufficient 
aliment  to  support  the  assignment."  It  is 
not  very  clear  what  Chancellor  Kent  meant 
by  this  remark.  He  certainly  did  not  mean 
to  say  that  an  existing  indebtedness  is  essen- 
tial to  the  validity  of  a  provision  to  cover  a 
future  indebtedness.  Elsewhere  in  the  same 
opinion  he  declares,  "that  if  there  was  no 
existing  engagement  or  debt  whatever,  the 
property  might  have  been  assigned  in  trust 
to  indemnify  the  parties  for  advances  and 
responsibilities  thereafter  to  arise.  There  is 
no  bankrupt  system  in  this  country  to  control 
the  acts  of  an  insolvent  merchant,  and  in  the 
absence  of  all  legal  liens  he  might  make  such 
an  assignment,  provided  it  bears  the  marks 
of  a  reasonable  discretion,  and  there  is  per- 
fect candor  and  honesty  in  the  intention;" 
and  in  his  commentaries,  4th  vol.  175,  the 
same  learned  judge  says:  "The  principle  is 
that  subsequent  advances  cannot  be  tacked  to 
a  prior  mortgage  to  the  prejudice  of  a  bona 
fide  junior  encumbrance,  but  a  mortgage  is 
always  good  to  secure  future  loans  when 
there  is   no  intervening  equity." 

In  the  case  of  Commercial  Bank  v.  Cun- 
ningham, 24  Pick.  R.  270,  the  supreme  court 
of  Massachusetts  say,  we  think  it  is  clear 
that  a  mortgage  made  bona  fide  for  the  pur- 
pose of  securing  debts  expected  to  be  con- 
tracted in  the  course  of  future  dealings 
between  the  parties,  is  a  just  and  valid 
security;  and  so  are  the  authorities.  And 
in  Syle  v.  Ducomb,  5  Binn.  R.  585,  590,  Chief 
Justice  Tilghman  said:  "It  was  asserted  by 
defendant's  counsel,  though  not  much  in- 
sisted on,  that  a  mortgage  intended  as  an 
indemnity  against  acts  to  be  performed  at  a 
subsequent  time,  ought  not-to  have  any  effect 
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against  third  persons.    This  point  was 

488  very   properly   abandoned.    *There   can- 
not   be    a    more    fair,    bona    fide    and 

valuable  consideration  than  the  drawing  or 
endorsing  of  notes  at  a  future  period  for  the 
benefit  and  at  the  request  of  the  mortgagors; 
and  nothing  is  more  reasonable  than  the  pro- 
viding a  sufficient  indemnity  beforehand." 
These  remarks  of  the  learned  chief  justice 
are  quoted  with  approbation  by  the  supreme 
court  of  the  United  States  in  Lawrence  v. 
Tucker,  23  How.  U.  S.  R.  14,  27.  They  are 
fully  sustained  by  the  decision  in  Conrad  v. 
The  Atlantic  Ins.  Comp.,  i  Peter's  R.  380, 
by  the  opinion  of  Mr.  Justice  Story  in  Leeds 
v.  Cameron,  3  Sum.  R.  4S8,  and  by  a  multi- 
tude of  other  cases  cited  in  the  opinions  of 
learned  judges,  and  in  the  various  elementary 
works  which  treat  of  the  subject.  See  2 
Washburne  on  Real  Property,  p.  143;  Kra- 
mer V.  Far.  &  Mec.  Bank,  15  Ohio  R.  260;. 
see  Leading  Cases  in  Eq.  vol.  1,  pt.  2,  864, 
5  and  6;  Am.  Law  Reg.  vol.  2,  (new  series), 
p.  12;  vol.  11,  (new  series),  p.  273. 

It  is  very  true  that  in  many  of  these  cases 
there  was  an  existing  indebtedness  secured 
along  with  the  provision  for  future  loans 
and  advances.  But  that  circumstances  is 
not  relied  on  by  the  judges  as  being  at  all 
necessary  to  the  validity  of  the  deed. 

Some  of  the  courts  hold  'that  where  the 
mortgage  is  made  merely  to  secure  future 
advances  without  any  other  consideration,  it 
may  be  void  as  to  creditors;  but  that  a  deed 
given  bona  fide  to  secure  existing  liabilities 
will  not  be  invalidated  because  it  contains  a 
provision  for  future  advances.  The  good 
will  be  separated  from  the  bad,  and  the  deed 
held  valid  as  to  existing  debts,  and  treated  as 
void  with  respect  to  the  residue;  and  this  is 
all  that  is  meant  when  it  is  said  "that  if  the 
object  of  the  mortgage  be  to  secure  an  ex- 
isting demand,  the  addition  of  a  clause  pro- 
tecting future  advances  would  not  necessarily 
avoid  the  mortgage."    Crane  v.   Dem- 

489  ming,  7  Conn.  R.  396.     *Deeds  provid- 
ing for  future  liabilities  are  sustained 

by  the  courts  because  they  are  regarded  as 
just  in  themselves,  as  highly  beneficial  in 
trade  and  commerce,  and  as  founded  on  a 
valid  consideration.  Their  validity  is  too 
firmly  established  to  be  called  in  question 
at  this  day;  and  the  question  ought  to  be 
considered  as  settled. 

The  cases  are  generally  acrreed  that  when 
the  mortgagee  is  bound  by  his  contract  with 
the  mortgagor  to  make  advances  or  incur 
liabilities  in  the  future,  he  will  take  prece- 
dence of  any  subsequent  encumbrance  given 
by  the  mortgagor,  although  he  may  have  had 
actual  notice  of  such  encumbrance  at  the 
time  the  advance  was  made  or  the  liabilitv 
incurred.  But  where  it  is  ontionary  with 
the  mortgagee  whether  he  will  make  the  fu- 
ture advances  and  endorsements,  he  will  be 
affected  by  any  subsequent  lien  or  encum- 
brance which  is  brought  to  his  knowledge 
before  the  advance  is  made,  or  the  liability 
assumed.  But  if  without  notice  of  the  second 
encumbrance  he  acts  under  his  mortgage, 
he  will  be  protected  and  take  pre^ed^nce 
accordingly.    See  Shirras  &  als.  v.  Craig  & 
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Mitchell,  7  Cranch  R.  34,  and  the  authori- 
ties already  cited. 

Whether  the  recording  of  the  second  mort- 
gage or  encumbrance  is  of  itself  notice  to 
the  first  mortgagee,  or  whether  he  can  be 
affected  only  by  express  notice,  are  questions 
which  have  given  rise  to  much  diversity  of 
opinion.  Upon  this  point  the  authorities 
are  irreconcilably  in  conflict.  It  is  not  nec- 
essary to  consider  the  question  now,  as  the 
purposes  of  this  case  do  not  require  us  to 
decide  it.  We  have  not  considered  it  nec- 
essary to  refer  particularly  to  the  case  of 
Siter,  Price  &  Co.  v.  McClanachan  et  als.,  2 
Gratt.  280.  The  case  turned  upon  the  effect 
of  a  parol  contract  as  against  a  subsequent 
bona  fide  encumbrance  without  notice,  to 
hold  the  trust  property  as  a  further  security 
for   future  advances. 

490  *The    controversy   here   is    between 
the  appellees  claiming  under  the  trust 

deed  and  the  appellants  whose  debts  were 
contracted  before  the  date  of  the  deed.  Two 
of  the  creditors  of  Thomas,  the  grantor,  re- 
covered judgments  against  him  in  the  year 
1857,  to  the  amount  of  about  six  hundred 
dollars.  It  does  not  appear  that  these  judg- 
ments were  ever  docketed.  The  parties  en- 
titled to  them  do  not  appear  to  have  taken 
any  active  part  in  asserting  their  lien  in  the 
court  below.  They  have  not  appealed  and 
are  not  complaining  of  the  decree  of  the  cir- 
cuit court.  We  must  therefore  throw  those 
judgments  out  of  view  and  consider  the  rights 
of  the  appellants  only.  One  of  them  has  no 
judgment,  but  is  proceeding  by  foreign  at- 
tachment. Another  recovered  judgment 
against  Thomas  in  1871,  and  the  third  in  1873. 
The  appellants  were  therefore  creditors  at 
large,  having  no  sort  of  lien  upon  the  debt- 
or's property  at  the  time  the  deed  was  exe- 
cuted and  at  the  time  the  advances  were  made 
by  the  appellee.  Nothing  can  be  more  firmly 
settled  than  at  common  law,  apart  from  the 
statutes  of  bankruptcy,  a  debtor,  even  in 
failinc:  circumstances,  until  his  property  is 
specifically  bound  to  the  satisfaction  of  his 
debts,  has  an  absolute  right  to  dispose  of  it 
at  his  pleasure.  He  may  give  undue  prefer- 
ence to  a  part  of  his  creditors,  or  even  to  one, 
and  such  preference,  in  the  language  of  Chief 
Justice  Marshall,  cannot  be  treated  as  a  fraud. 
See  Gordon  v.  Cannon,  18  Gratt.  387,  where 
the  cases  are  cited  by  Judge  Moncure;  2 
Minor's  Institutes,  700.  It  is  very  true  that 
the  common  law  rule  which  denies  to  the 
creditor  at  large  any  right  of  interference 
with  his  debtor's  propertv  has  been  modified 
by  the  provision  in  the  Code  of  1860,  (sec. 
2d,  page  736,)  which  authorizes  a  creditor, 
before  obtaining  a  judgment  or  decree,  to 
institute  any  suit  to  avoid  a  gift,  con- 

491  veyance  or  charge  upon  ♦the  estate  of 
his  debtor  which  he  might  institute  af- 
ter obtaining  such  judgment  or  decree.  It 
is  manifest  that  this  provision  was  never 
designed  to  give  anv  lien  upon  the  debtor's 
property,  or  to  authorize  any  interference 
with  it  until  the  bill  is  actually  filed.  Until 
that  is  done  the  debtor's  control  of  his  estate 
is  precisely  what  it  was  at  common  law. 

Although  this  statute  wafThuiorcfi,  when 
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the  deed  was  executed,  no  bill  was  ever  filed,  i  real  equitable  rights  unless  it  were  in  favor 
no  notice  given  to  the  appellee  of  the  claims  of  some  one  who  had  been  in  fact  injured 
now  asserted  by  the  appellants.    They  were  |  and  deceived  by  the  misrepresentation." 


content  to  lie  by  saying  nothing,  giving  long 
indulgence  to  the  debtor  until  the  value  of 
the  property  is  absorbed  by  the  advances; 
and  now,  after  the  lapse  of  fifteen  years, 
they  ask  that  the  deed  be  vacated  on  the 
ground  of  fraud  and  want  of  consideration. 
As  to  the  charge  of  fraud,  there  is  not  a  scin- 
tilla of  evidence  to  sustain  it.  There  is  no 
reason  to  suppose  that  the  appellee  had  any 
notice  that  Thomas  was  then  insolvent,  or 
even  in  embarrassed  circumstances.  The 
advances  were  made,  and  liabilities  incurred 
by  him  in  entire  good  faith,  so  far  as  this 
record  discloses,  and  there  is  every  reason  to 
believe  the  proceeds  were  used  by  Thomas  in 
the  business  in  which  he  was  engaged.  If 
the  money  had  been  loaned  to  Thomas  at  the 
time,  no  one  would  question  the  validity  of  a 
deed  to  secure  its  repayment.  The  effect  is 
precisely  the  same  where  the  advances  are 
made  after  the  execution  of  the  deed  and 
before  there  are  intervening  equities  attach- 
ing in  favor  of  third  persons.  If  the  appel- 
lants or  any  other  creditors  of  Thomas  de- 
sired to  put  an  end  to  the  advances  or  liabili- 
ties for  his  benefit,  all  that  was  necessary  was 
to  file  a  bill  in  equity  under  the  statute  and 
have  the  property  sold,  and  the  proceeds  ap- 

flied  according  to  the  rights  of  all  the  parties, 
f  the  appellants  did  not  know  of  the  deed  of 
trust,  it  was  their  own  fault,  as  the  rec- 
402  ord  gave  them  full  notice  of  the  *claim 
of  the  appellee.  The  case  of  Henderson 
V.  Hunton,  26  Gratt.  926,  is  a  direct  authority 
upon  this  point,  and  indeed  upon  many  of  the 
questions  in  this  case,  and  we  beg  to  refer  to 
it  in  connection  with  the  views  here  presented. 
Another  objection  made  to  the  deed  of  trust 
is  that  it  does  not  specify  the  amount  it  was 
intended  to  secure,  or  for  which  the  appellee 
was  bound.  There  is  no  doubt  that,  as  a 
general  rule,  it  would  be  better  for  the  deed 
in  all  cases  accurately  to  define  the  nature 
and  extent  of  the  obligations  for  which  it  is 
pfiven.  But  in  many  cases  this  is  utterly 
impracticable,  as  where  the  deed  is  to  indem- 
nify sureties  upon  official  fiduciary  bonds. 
The  debtor  who  gives  a  mortgage  or  deed  of 
trust  upon  his  property  to  secure  creditors  is 
often  unable  to  state  the  names  of  those  to 
whom  he  is  indebted,  or  the  amount  of  such 
indebtedness;  but  it  has  never  been  held  that 
the  security  was  therefore  invalid.  At  all 
events,  it  is  now  well  settled  that  a  deed  to 
protect  future  loans  is  perfectly  valid,  al- 
though it  does  not  state  the  amount  intended 
to  be  secured.  Syle  v.  Ducomb,  5  Binn.  R. 
585;  Moroney's  appeal,  12  Harris  R.  372; 
Craig  V.  Tappan,  2  Sand.  Ch.  R.  78;  Robin- 
son V.  Williams,  22  New  York  R.  380;  Collins 
V.  Carlile,  13  lUi.  R  254.  In  Shtrras  v.  Caig 
&  Mitchell,  7  Cranch  R.  34,  Chief  Justice 
Marshall,  commenting  upon  a  mortgage 
given  in  part  to  secure  future  advances,  said: 
"If  upon  investigation  the  real  transaction 
should  appear  to  be  fair  though  somewhat 
variant  from  that  which  was  described,  it 
would  be  unjust  and  unprecedented  to  deprive 
the  person  claiming  under  the  deed  of  his 


In  the  present  case  it  is  perfectly  certain 
that  the  appellants  were  not  in  any  manner 
prejudiced  by  the  failure  to  define  the  lim- 
its of  the  advances  or  liabilities  in- 
493  tended  ♦to  be  secured.  They  make  no 
such  complaint  in  their  bills,  original 
and  amended,  or  in  their  petition  for  an 
appeal,  or  in  the  printed  brief  of  their 
counsel.  The  sole  ground  of  assault  upon 
the  deed  in  this  connection  is,  that  its  un- 
limited and  indefinite  provisions  make  it 
fraudulent  and  void.  It  has  already  been 
seen  that  this  ground  is  not  tenable. 

It  is  further  insisted  that  the  deed  was 
only  intended  to  indemnify  S.  Morris  Wain, 
whereas  the  account  exhibited  by  the  appellee 
purports  to  be  due  S.  Morris  Wain  &  Co.,  and 
at  all  events  there  is  no  sufficient  proof  of  the 
claim  asserted  under  the  trust  deed.  It  is 
very  probable  that  S.  Morris  Wain  con- 
stituted the  firm  of  S.  Morris  Wain  &  Co., 
but  whether  he  did  or  not,  the  deed  would  be 
sufficient  to  protect  his  advances  made  as  a 
member  of  that  firm.  The  account  is  suffi- 
ciently proved  by  the  testimony  of  Thomas, 
whose  deposition  was  taken  and  read  without 
objection.  When  the  commissioner's  report 
was  returned  sustaining  the  appellee's  claim, 
the  appellants  excepted  to  it  upon  the 
ground  that  the  deed  is  void  as  to  creditors. 
They  did  not  except  because  the  report  was 
not  sustained  by  the  evidence.  It  is,  of 
course,  too  late  to  make  the  objection  for 
the  first  time  in  an  appellate  court. 

Upon  the  whole,  we  are  of  opinion  there 
is  no  error  in  the  decree,  and  that  the  same 
should  be  affirmed. 

Decree  Affirmed. 


494      ♦Chrisman's  Adm*x  v.  Harman  ft  aL 

[26  Am.   Rep.    387.] 
November  Term,  1877,  Richmond. 

1.  Sureties — ^Reconrae  aaralnst  Indorsers^— 

A  surety  on  an  injunction  bond  for  the  second  en- 
dorser of  a  negotiable  note,  who  has  been  compelled 
to  pay  said  note,  is  entitled  to  recourse  against  the 
first  endorser  to  recover  the  amount  so  paid. 

2.  Same — Same — ^IWlten  Not  Barred.— Sack 
surety  is  not  barred  from  such  recourse  by  the  fact 
that  in  a  suit  in  equity,  brought  by  the  holder  of 
such  note  against  the  maker  and  endorsers,  a  de- 
cree was  rendered  in  favor  of  the  first  endorser. 

8.  Same — Same — Same.  —  Nor  is  such  surely 
barred  of  such  recourse  by  the  fact,  that  in  another 
suit  in  equity,  brought  by  the  second  endorser  to 
establish  the  liability  to  him  of  the  first  endorser, 
.  the  bill  was  dismissed  upon  answer  and  demurrer, 
there  being  set  out  several  causes  of  demurrer,  of 
which  some  went  to  the  merits  of  the  controvert, 
and  others  did  not,  and  it  not  appearing  ftr  what 
cause  the  bill  was  dismissed. 
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4.  Re»  A*J«dlcat«,'— It  is  settled  Uw  that  a 
judgment  of  a  court  of  competent  jurisdiction,  upon 
a  question  directly  involved  in  one  suit,  is  conclusive 
as  to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it 
must  appear,  either  upon  the  face  of  the  record,  or 
be  shown  by  extrinsic  evidence,  that  the  precise 
question  was  raised  and  determined  in  the  former 
suit.  If  there  be  any  unccrUinty  on  this  head  in 
the  record,  as  for  example,  if  it  appear  that  several 
distinct  matters  may  have  been  litigated,  upon  one 
or  more  of  which  the  judgment  was  rendered,  the 
whole  subject  matter  of  the  action  will  be  at  large 
and  open  to  a  new  contention,  unless  the  uncer- 
tainty be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined. 

8.  SatoppeLt— The  doctrine  touching  estoppel  by 
matter  of  record,  stated  by  Busks,  J. 

495        ♦This  case  was  heard  at  Staunton, 

but  was  decided  in  Richmond.    It  was 

an  appeal  from  a  decree  of  the  circuit  court 


•Rea  Adjndlcata.— In  Allebaugh  v.  Coakley,  75 
Va-  637,  the  court  states  the  law  as  follows,  "When- 
ever a  former  judgment  is  relied  on  as  a  bar,  whether 
by  pleading  or  in  evidence,  it  is  competent  for  the 
plaintiff  to  show  that  it  did  not  relate  to  the  same 
property  or  transaction  in  controversy,  and  the  ques- 
tion of  identity  thus  raised  is  a  matter  of  fact  to  be 
decided  upon  the  evidence  if  the  record  itself  is  silent 
and  so,  if  the  cause  of  action  is  divisible  or  the  plead- 
ings involve  two  distinct  propositions,  it  is  competent 
to  show  that  only  one  of  them  was  submitted  to  and 
pafsed  upon  by  the  jury,"  citing  the  principal  case, 
and  Green  Ev.  sec.  532.  See  also,  Southside  R.  R. 
Co.  V.  Daniel,  20  Gratt.  344;  Kelly  v.  Board  of  Public 
Works,  25  Gratt.  760;  Steam  Packet  Co.  v.  Sickles, 
5  Wall.  580;  Miller  v.  Wills,  95  Va.  354;  Withers  v. 
Sims,  80  Va.  651;  LeGrand  v.  Rixey,  83  Va.  862,  cit- 
ing the  principal  case.  In  Railroad  Co.  v.  Cazenove, 
83  Va.  753,  the  following  statement  of  the  law  from 
Durant  v.  Essex  Co..  7  Wall.  107,  is  quoted:  "The 
decree  dismissing  the  bill  in  the  former  suit,  being 
absolute  in  iu  terms,  was  an  adjudication  of  the 
merits  of  the  controversy,  and  constitutes  a  bar  to  any 
further  litigation  of  the  same  subject  between  the 
same  parties.  A  decree  of  that  kind,  unless  made 
because  of  some  defect  in  the  pleadings,  or  for  want 
of  jurisdiction,  or  because  the  complainant  has  an 
adequate  remedy  at  law,  or  upon  some  other  ground 
which  does  not  go  to  the  merits,  is  a  final  determination. 
Where  words  of  qualification,  such  as  'without  preju- 
dice* or  other  terms  indicating  a  right  or  privilege  to 
take  further  legal  proceedings  on  the  subject,  do  not 
accompany  the  decree,  it  is  presumed  to  be  rendered 
on  the  merit."  .  See  also,  Scamster  \.  Blackstock,  83 
Va.  236.  See  Tilson  v.  Davis,  32  Gratt.  92,  and  note. 
Same — ^Doctrine  aa  to  the  Common- 
"vrenltli. — In  Justice  v.  The  Commonwealth,  81  ^a. 
209.  it  was  held  that  the  doctrine  of  estoppel  is  not 
applicable  to  the  Commonwealth  in  a  criminal  prose- 
cution. The  maxim  "no  one  shall  be  put  twice  in 
jeopardy  for  the  same  offence"  rests  upon  technical 
notions  of  jeopardy,  and  not  upon  the  principle  of 
res  judicata. 

tEntoppel — ^Record. — In  Rardolph  v.  Longdale 
Iron  Co.,  84  Va.  465,  the  principal  case  was  cited  for 
the  proposition  that  no  man  can  be  estopped  by  any 
record,  unless  it  is  shown  that  he  is  a  party  to  it, 
and  this  should  be  shown  by  the  record  itself. 


of  Frederick  county,  rendered  in  a  cause  in 
which  M.  G.  Harman  was  plaintiff,  and  John 
H.  Chrisman's  administratrix  and  G.  A. 
White  were  defendants.  The  object  of  the 
suit  was  to  recover  from  Chrisman's  estate 
the  amount  which  Harman  had  paid  as  surety 
of  White  in  an  injunction  bond,  to  the  holder 
of  a  note  made  by  Trussell  &  Coburn  and 
endorsed  successively  by  John  H.  Chrisman 
and  G.  A.  White.  The  questions  involved 
were  whether  Harman,  having  as  the  surety 
of  White  in  the  injunction  bond,  paid  the 
debt  to  the  holder,  was  entitled  to  be  sub- 
stituted to  the  rights  of  White  against  the 
prior  endorser,  John  H.  Chrisman;  and 
whether  Chrisman's  estate  was  not  protected 
from  such  liability  by  decrees  made  in  prior 
suits  between  the  holder  and  the  other  par- 
ties to  the  note,  and  one  by  White  against 
Chrisman   and   others. 

It  appears  that  M.  G.  Tuley  brought  a  suit 
in  equity  against  Trussell  &  Coburn  as  the 
makers,  and  Chrisman  and  White  as  en- 
dorsers, of  a  note  which  the  plaintiff  alleged 
had  been  made  and  endorsed  by  these  parties, 
and  had  been  protested  for  non-payment, 
and  notice  given  to  the  endorsers ;  ana  which 
was  lost.  The  bill  was  taken  for  confessed 
as  to  the  makers  and  White.  Chrisman  an- 
swered denying  his  endorsement  and  no- 
tice, and  calling  for  proof.  And  there  being 
no  proof  of  Chrisman's  having  endorsed 
the  note,  when  the  cause  came  on  to  be  heard 
the  bill  was  dismised  as  to  him,  and  there 
was  a  decree  for  the  amount  of  the  note 
against  the  makers  of  the  note  and  White. 
Subsequent  to  the  term  at  which  this  decree 
was  rendered.  White  filed  a  petition  for  a 
rehearing  and  an  injunction.  An  injunction 
was  granted,  upon  the  condition  of  White's 
executing  a  bond  with  surety  in  the 
496  ^penalty  of  $3,000,  conditioned  accord- 
ing to  law;  and  the  bond  was  given, 
with  M.  G.  Harman  as  the  surety.  This  was 
in  April,  1870.  In  June,  1870,  the  case  came 
on  upon  the  petition,  and  the  note  with  the 
protest  and  notice  having  in  the  meantime 
been  found,  the  court  refused  the  petition 
and  dissolved  the  injunction ;  and  Mrs.  Tuley 
was  authorized  to  proceed  in  her  suit  to 
subject  White's  land. 

In  November,  1870,  White  filed  his  bill  tg 
review  the  decree  first  rendered  aq^ainst  him, 
on  the  ground  of  after  discovered  evidence, 
making  M.  G.  Tuley,  Trussell  &  Coburn,  and 
Chrisman  defendants,  and  asking  that  Chris- 
rrtan,  as  the  prior  endorser  on  the  note,  might 
be  held  liable  over  to  him  for  the  amount  by 
said  decree  adjudged  against  him  (White). 

To  this  bill  Chrisman  demurred  and  an- 
swered, the  demurrer  being  in  the  answer; 
and  he  stated  six  grounds  of  demurrer.  1. 
That  it  did  not  appear  from  said  bill  or  other- 
wise that  leave  had  been  obtained  to  file  the 
bill.  2.  The  plaintiff  not  having  answered 
the  original  bill,  but  the  same  having  been 
taken  for  confessed  as  to  him,  he  will  not  be 
permitted  to  bring  his  bill  of  review  to  repair 
the  consequences  of  his  laches  and  neglect. 
3.  The  decree  was  not  a  final  decree  as  to 
the  plaintiff.     4.    The  decree  was  a  proper 
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decree,  even  if  the  alleged  newly  discovered 
evidence  had  been  before  the  court.  5. 
That  it  did  not  appear  by  the  bill  of  review 
that  the  decree  complained  of  had  been  per- 
formed by  the  complainant.  6.  Want  of 
equity  on  the  face  of  the  bill  and  posses- 
sion of  the  note  precludes  the  jurisdiction 
of  this  court.  And  answering,  he  denies 
that  plaintiff  has  any  aft«r  discovered  evi- 
dence which  could  not  have  been  produced 
at  the  hearing  of  the  cause  by  the  exercise 
of  reasonable  diligence. 

497  *Chrisman  having  died,  the  case  was 
revived  against  his  administratrix;   and 

the  cause  coming  on  to  be  heard  in  June, 
1874,  the  bill  of  review  was  dismissed  as  to 
Chrisman's  administratrix  with  costs  against 
White.  Tuley  then  sued  upon  the  injunction 
bond,  and  recovered  a  judgment  against 
White  and  Harman;  which  was  satisfied  by 
Harman.  And  he  then  filed  his  bill  against 
Chrisman's  administratrix  and  White,  to 
have  satisfaction  out  of  the  estate  of  Chris- 
man.  And  the  court,  at  its  June  term,  1876, 
it  being  admitted  that  Trussell  &  Coburn 
and  White  were  insolvent,  made  a  decree 
against  Chrisman's  administratrix  in  favor 
of  Harman  for  $2,003.92,  with  interest,  sub- 
ject to  credits  stated.  And  thereupon  Chris- 
man's administratrix  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

Richard  Parker  and  H.  Conrad,  for  the 
appellant. 

Barton  &  Boyd,  for  the  appellees. 

Burks,  J.  This  is  a  controversy  between 
the  representatives  of  the  first  and  second 
endorsers  of  a  negotiable  note.  The  appel- 
lee, Harman,  as  the  surety  on  an  injunc- 
tion bond  of  White,  the  second  endorser, 
was  compelled  by  suit  to  pay  the  amount 
of  the  note  to  the  holder,  and  he  filed  his 
bill  to  be  substituted  for  indemnity  to  the 
rights  of  White,  who  was  insolvent,  against 
the  personal  representative  of  Chrisman, 
the  first  endorser. 

An  examination  of  the  record  satisfies  me 
that  both  of  these  endorsers  had  become 
bound  to  the  holder  for  the  payment  of  this 
note.  The  note  was  not  paid  at  maturity  by 
the  makers,  was  duly  protested  for  non-pay- 
ment, and  each  endorser  had  due  notice  of 
the  dishonor.  This  is  shown  by  the  notarial 
certificate    filed    with    Harman's    bill. 

498  The  circuit  court  gave  Harman  a  *de- 
cree   against  the   personal   representa- 
tive  of  Chrisman   according  to  the   prayer 
of  his  bill. 

It  is  objected  in  the  first  place,  by  the 
appellant's  counsel,  that  this  was  not  a  case 
for  the  application  of  the  equitable  doctrine 
of  subrogation.  I  do  not  think  the  objection 
well  founded.  The  endorsers  were  severally 
and  successively  bound  by  their  respective 
endorsements,  and  inter  se  Chrisman  was 
primary  debtor  and  White  a  quasi  surety. 
If  White,  as  endorser,  had  paid  the  note  to 
the  holder,  it  would  not  have  been  discharged 
or  extinguished,  but  he  would  have  had  the 
right  to  hold  it  as  a  subsisting  security 
against  the  prior  endorser  for  the  amount 
paid.    A  bill  is  not  discharged  and   finally 


extinguished  until  paid  by  or  on  behalf  of 
the  acceptor,  nor  a  note  until  paid  by  or 
on  behalf  of  the  maker.  Byles  on  Bills, 
side  p.  220. 

Harman,  as  surety  on  the  injunction  bond, 
became  bound  for  the  payment  of  the  noie  on 
which  a  decree  had  been  rendered  against 
White,  and  when  and  as  soon  as  payment 
was  made  by  him  he  became  entitled  in  equity 
to  the  benefit  of  all  the  securities  held  by 
White,  his  principal,  for  his  indemnity,  and 
to  be  substituted  in  equity  to  all  the  remedies 
of  White  to  enforce  such  securities.  The 
note,  although  thus  paid,  was  not  extin- 
guished, but  continued  a  security  for  the 
amount  paid,  to  which  Harman  became  en- 
titled in  equity  to  resort  for  his  indemnity. 
This  conclusion  results  from  the  equitable 
doctrine  of  subrogation,  aniJ  is  supported, 
I  think,  by  the  authorities. 

But  it  is  further  contended  by  the  appel- 
lant's counsel,  that  even  if  a  court  of  equity 
had  jurisdiction  to  grant  relief  upon  the 
principle  of  subrogation,  yet  Harman,  stand- 
ing in  White's  shoes,  is  concluded  by  the  de- 
crees of  November,  1869,  and  June,  1874.  The 
doctrine  of  res  judicata  and  estoppel 
499  generally  is  stated  at  large  by  ♦Mr. 
Conway  Robinson,  in  the  7th  volume 
of  his  Practice,  from  page  l  to  page  482. 
The  rule,  as  stated  by  Mr.  Justice  Field,  of 
the  supreme  court  of  the  United  States, 
will  suffice  for  this  case.  In  Hughes  v.  U. 
States,  4  Wall.  U.  S.  R.  236,  he  says:  "In 
order  that  a  judgment  may  constitute  a  bar 
to  another  suit,  it  must  be  rendered  in  a 
proceeding  between  the  same  parties  or  their 
privies,  and  the  point  of  controversy  must  be 
the  same  in  both  cases,  and  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was 
dismissed  for  defect  of  the  pleadings,  or 
parties,  or  a  misconception  of  the  form  of 
proceeding,  or  the  want  of  jurisdiction,  or 
was  disposed  of  on  any  ground  which  did  not 
go  to  the  merits  of  the  action,  the  judgment 
rendered  will  prove  no  bar  to  another  suit" 

Again,  in  a  still  more  recent  opinion,  the 
same  learned  judge  says:  "It  is  undoubt- 
edly settled  law  that  a  judgment  of  a  court  of 
competent  jurisdiction  upon  a  question  di- 
rectly involved  in  one  suit,  is  conclusive  as 
to  that  question  in  another  suit  between  the 
same  parties.  But  to  this  operation  of  the 
judgment  it  must  appear,  either  upon  the 
face  of  the  record  or  be  shown  by  extrinsic 
evidence,  that  the  precise  question  was 
raised  and  determined  in  the  former  suit 
If  there  be  any  uncertainty  on  this  head  in 
the  record,  as  for  example,  if  it  appear  that 
several  distinct  matters  may  have  been  liti- 
gated, upon  one  or  more  of  which  the  judg- 
ment was  rendered,  the  whole  subject  matter 
of  the  action  will  be  at  large  and  open  to 
a  new  contention,  unless  the  uncertainty 
be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined. 
To  apply  the  judgment  and  give  effect  to 
the  adjudication  actually  made,  when  the 
record  leaves  the  matter  in  doubt,  such  evi- 
dence is  admissible.    ♦    ♦    ♦    ♦    * 

"According  t<j,.^ok^f,yS^^pppel  must  be 
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'certain  to  every  intent';  and  if  upon 

500  the  face  of  a  record,  anything  ♦is  left 
to  conjecture  as  to  what  was  neces- 
sarily involved  and  decided,  there  is  no  es- 
toppel in  It  when  pleaded,  and  nothing  con- 
clusive m  it  when  offered  as  evidence. 
Russel  V.  Place,  94  U.  S.  R.  4  Otto,  606. 

Applying  the  law  thus  laid  down,  I  am  of 
opinion  that  neither  the  decree  of  Novem- 
ber, 1869,  nor  the  decree  of  June,  1874,  con- 
stitutes any  bar  to  the  relief  which  was 
prayed  and  granted  in  this  case. 

The  first  named  decree  was  made  in  a 
suit  brought  by  the  holder  of  the  note  against 
the  makers  and  the  two  endorsers,  equitable 
jurisdiction  being  based  on  the  ground  that 
the  note  was  lost.  Chrisman  answered  the  bill 
and  denied  his  liability  as  endorser.  White 
made  default,  and  at  the  hearing  of  the 
cause,  no  evidence  being  offered  by  the  com- 
plainant to  contradict  Chrisman's  answer, 
the  bill  was  dismissed  as  to  him  and  a  decree 
entered  against  the  makers  and  White  for 
the  amount  of  the  note.  No  question  was 
raised  or  decided  between  the  endorsers  as  to 
their  respective  rights  and  obligations  touch- 
ing the  note.  The  litigation  was  wholly  be- 
tween the  complainant  in  the  bill  on  the  one 
side,  and  the  defendants  on  the  other,  nor 
was  any  such  case  made  either  by  the  plead- 
ings or  proofs  as  warranted  any  decree  be- 
tween these  defendants.  After  this  decree, 
the  lost  note  was  found,  and  with  it  the 
notarial  certificate,  from  which  it  appeared 
that  the  note  had  been  regularly  protested 
for  non-payment,  and  that  each  endorser  had 
due  notice.  Thereupon  White  filed  his  bill 
against  the  holder  of  the  note,  the  makers  and 
Chrisman,  alleging  the  finding  of  the  note 
and  the  facts  connected  with  it,  and  pray- 
ing that  the  decree  of  November,  1869,  be 
reviewed  and  reversed,  or  at  least  modified 
so  far  as  to  hold  Chrisman  liable  as  prior 
endorser  and  compel  him  to  make  payment 
of  the  note  to  the  exoneration  and  relief  of 
White,  who  was  only  secondarily  bound. 

501  *Chrisman  answered  and  demurred  to 
the  bill  in  the  same  pleading,  and  at  the 

hearing  the  bill  was  dismissed.  In  the  decree 
no  mention  is  made  of  the  demurrer  as  distin- 
guished from  the  answer,  for  the  reason,  no 
doubt,  that  the  demurrer  was  regarded  and 
treated  as  of  the  same  pleading  with  the  an- 
swer. Six  causes  of  demurrer  were  specially 
assigned,  and  most  of  them,  as  will  appear 
on  examination,  do  not  touch  the  merits  of 
the  controversy.  For  example,  one  cause 
assigned  is,  that  the  bill  was  filed  without 
the  leave  of  the  court;  another,  that  the  de- 
cree complained  of  was  not  final  as  to  the 
complainant;  and  another,  that  the  decree 
had  never  been  obeyed  and  performed  by 
the  complainant;  by  which  was  doubtless 
intended  that  the  complainant  had  not  paid 
the  sum  (the  amount  of  the  note)  decreed 
against  him,  and  therefore  his  bill  was  pre- 
maturely filed. 

It  does  not  appear  by  the  record  upon  what 
grounds  the  bill  was  dismissed,  whether  upon 
the  merits  or  upon  some  of  the  special  causes 
of  demurrer  not  involving  the  merits;  and 
as  no  extrinsic  evidence  was  furnished  in 


the  subsequent  suit,  if  indeed  any  could  be 
in  such  a  case,  showing  the  precise  point  in- 
volved and  decided  in  the  former  suit,  accord- 
ing to  the  authority  of  Russel  v.  Place,  supra, 
"the  whole  subject  matter  of  the  action  was 
at  large  and  open  to  a  new  contention." 

In  this  "new  contention,"  I  am  satisfied 
that  justice  has  been  done  between  the  par- 
ties, and  I  am  of  opinion  to  affirm  the 
decree  of  the  circuit  court. 

Decree  affirmed. 


508       *Chc8ap€akc   St   Ohio   R.  R.  Co.   v. 
Paine  St  Co. 

November  Term,    1877,   Richmond. 

1.  Sliarea  of  Stock— Garnlalieeliiv  Corpora- 
tion.*— The  shares  of  a  stockholder  in  a  joint  stock 
company,  incorporated  by  and  conducting  its  op- 
erations, in  whole  or  in  part,  in  the  state  are  such 
estate  as  is  liable  to  be  attached  in  a  proceeding* 
instituted  for  that  purpose,  by  one  of  the  creditors 
of  such  stockholder;  and  such  estate  may  properly 
be  considered,  for  the  purpose  of  such  proceeding, 
as  in  the  possession  of  the  corporation  in  which  the 
shares  are  held,  and  such  corporation  may  properly 
be  summoned  as  garnishee  in  the  case. 

2.  Same — Same — Jnrladlctloit  of  Courts. — 
On  such  a  proceeding  a  court  of  law  has  juris- 
diction as  well  as  a  court  of  equity. 

3.  Same — Same — Claim  by  Third  Party. — 
Where,  along  with  the  answer  of  the  corporation  in 
such  proceeding,  an  affidavit  is  filed,  alleging  that 
some  third  person  claims  that  said  stock,  and  that 
the  corporation  claims  no  interest  therein,  nor  col- 
ludes with  such  claimant,  but  is  ready  to  dispose  of 
the  stock  as  the  court  shall  direct,  the  court  should 
require  such  third  person  to  appear  and  state  the 
nature  of  his  claim,  and  maintain  or  relinquish  the 
same. 

4.  Same — Same — Jndvmemt  a^almat  Corpo- 
ration.— If,  in  such  a  proceeding,  the  stock  should 
appear  to  be  liable  to  the  lien  of  the  attachment, 
it  ought  to  be  sold  for  the  satisfaction  of  the  same 
under  an  order  of  the  court  made  for  that  purpose 
in  the  attachment  proceeding;  but  it  is  error  for  the 
court  to  render  a  judgment  against  the  garnisbeed 
corporation  for  the  value  of  the  stock,  unless  it  ap- 
pears that  the  lien  of  the  attaching  creditor  on  the 
stock  was  lost  by  the  act  of  the  corporation. 

On  the  28th  May,  1872,  Paine  &  Co.  sued 
out  from  the  clerk's  office  of  the  circuit 
court  of  the  city  of  Richmond  a  summons, 
commanding  the  defendants  therein 
508  *named,  viz:  Trice  &  Hunter,  to  ap- 
pear and  answer  a  plea  of  trespass  on 
the  case  in   assumpsit. 

On  the  same  day,  upon  affidavit  that  the 
defendant  Trice  was  a  non-resident  of  the 
state  of  Virginia,  and  that  the  affiant  believed 


*Sharea  of  Stock— ^amlakeelnff  Corpo- 
ration.—In  Railroad  Co.  t.  Grimth,  76  Va.  913,  the 
principal  case  is  cited  for  the  proposition  that  the 
shares  of  a  stock  holder  in  a  railroad  company  are 
liable  to  attachment;  and  by  virtue  thereof  the  at- 
taching creditor  requires  a  claim  superior  to  that  of 
a  subsequent  bona  fide  purchase  of  those  shares  for 
value  and  without  notice.  See  Ashley  v.  Quintard,  10 
Am.  &  Eng.  Corp.  Cas.,  N.  S.,  137,  and  noU. 
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that  the  said  defendant  had  estate  or  debts 
due  him  in  the  city  of  Richmond,  an  at- 
tachment was  issued  in  said  cause  of  Paine 
&  Co.  V.  Trice  &  Hunter,  and  was  executed 
the  same  day  by  delivering  to  the  vice- 
president  and  cashier  of  the  Chesapeake 
and  Ohio  Railroad  Company  copies  thereof, 
and  summoning  them  to  appear  as  garni- 
shees and  answer  said  attachment. 

On  the  20th  November,  1872,  judgment  was 
rendered  in  favor  of  Paine  &  Co.,  against 
Trice  &  Hunter  for  the  sum  of  $520.38,  with 
interest  thereon  from  20th  February,  1872. 

On  the  16th  December,  1873,  the  railroad 
company  filed  their  answer  to  the  attach- 
ment under  the  corporate  seal  of  said  com- 
pany, alleging  that  at  the  time  of  the  service 
of  said  attachment  the  said  company  was 
not  indebted  to  the  said  Trice,  nor  had  in 
its  possession  or  control  any  goods,  chat- 
tels, money,  securities,  or  other  effects  be- 
longing to  said  Trice. 

Thereupon  Paine  &  Co.,  by  counsel,  objected 
to  the  receiving  of  said  answer  on  the  ground 
that  said  garnishee  had  not  fully  answered, 
and  the  court  sustained  said  objection  and 
required  said  railroad  company,  garnishee 
as  aforesaid,  to  answer  further. 

Whereupon  the  said  Chesapeake  and  Ohio 
Railroad  Company  answered  further,  that  on 
said  28th  May,  1872,  the  said  Trice  was  a 
stockholder  in  said  company,  and  on  that  day 
had  fifteen  shares  of  stock  standing  on  the 
books  of  the  company  in  his  name;  but  that 
it  was  advised  and  so  insisted  that  the  said 
shares  created  no  indebtedness  from  said 
company  to  said  Trice,  nor  were  they 
504  goods,  chattels,  ♦money,  securities  or 
other  eflfects,  belonging  to  said  Trice, 
in  the  possession  or  control  of  said  com- 
pany; and  in  addition  to  said  answer,  filed 
the  affidavit  of  the  vice-president  of  said 
company  that  one  John  H.  Oley,  a  resident 
of  the  town  of  Huntington,  in  the  state  of 
West  Virginia,  had  a  claim  to  the  said  fif- 
teen shares  of  stock;  that  the  said  company 
had  and  claimed  to  have  no  interest  what- 
ever in  said  shares,  and  that  it  did  not  col- 
lude in  any  manner  with  said  claimant,  but 
was  ready  to  dispose  of  the  said  fifteen 
shares  of  stock  as  the  court  might  direct. 

Thereupon  the  railroad  company  moved 
the  court  to  require  said  Oley  to  appearand 
state  the  nature  of  his  claim  to  said  stock, 
and  maintain  or  relinquish  it,  and  in  the 
meantime  to  stay  proceedings  against  the 
said  company.  Which  motion  the  court 
overruled;  to  which  decision  of  the  court 
the  company  excepted. 

Thereupon  a  jury  was  waived,  and  the  facts 
agreed,  whereby  it  appeared  that  said  fifteen 
shares  of  stock  remained  registered  on  the 
books  of  the  company,  in  the  name  of  said 
Trice,  until  the  20th  January,  1873,  when  they 
were  transferred  to  the  name  of  said  J.  H. 
Oley,  in  the  manner  prescribed  by  the  fifty- 
seventh  chapter  of  the  Code  of  1860,  (see  Code 
of  1873,  ch.  57,  §  29-30)  ;  that  said  transfer 
was  accomplished  under  a  power  of  attorney 
to  transfer  said  stock,  given  by  Trice  to  Oley 
in  January,  1873;  that  the  market  value  of 
said   shares   of  stock   on   the   21st   January, 


1873,  was  $35  per  share;  that  Trice  was  in- 
debted to  said  Oley,  and  said  transfer  was 
made  in  part  payment  of  said  indebtedness; 
and  that  Oley  had  no  knowledge  at  the  time 
of  transfer  of  the  attachments,  both  he  and 
Trice  being  residents  of  West  Virginia;  that 
the  president  of  the  railroad  company  resides 
in  the  city  of  New  York,  at  which  place  is 
the    principal    office    of    the    company 

505  out  of  Virginia,  and  that  *the   stock- 
ledger   on   which   the   transfer   of  the 

shares  of  stock  was  registered  was  kept  in 
the  New  York  office. 

On  consideration  whereof,  and  of  the  an- 
swer of  said  company,  the  court  being  of 
opinion  that  at  the  time  the  attachment  was 
served  on  the  railroad  company  there  was  a 
liability  on  said  company  for  the  fifteen 
shares  of  the  stock  of  said  company  then 
standing  on  the  books  of  said  company  in 
the  name  of  said  Trice,  and  that  at  the  time 
of  the  transfer  of  the  said  stock  to  the  said 
Oley,  it  was  of  the  value  of  $525,  rendered 
judgment  against  said  company  for  said  sum 
of  $525,  with  interest  thereon  from  the  15th 
day  of  December,  1873.  To  this  judgment 
the  Chesapeake  and  Ohio  Railroad  Company 
obtained  a  writ  of  error  and  supersedeas 
from  one  of  the  judges  of  this  court. 

Wm.  J.  Robertson  and  H.  T.  Wickham, 
for  the  appellant. 

Cannon  &  Courtney  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

1.  The  court  is  of  opinion,  that  a  person's 
whole  estate,  real,  personal  and  mixed, 
subject  to  such  exemptions  as  are  made  by 
law,  is  liable  for  the  payment  of  his  debts, 
and  may  be  subjected  thereto  by  judgment 
and  execution,  and  such  ancillary  proceed- 
ings at  law  or  in  equity  as  may  be  neces- 
sary or  proper  to  enforce  such  execution. 
When  the  debtor  is  a  non-resident  of  the 
state,  but  has  estate  within  the  common- 
wealth, such  estate  may  be  subjected  by  at- 
tachment to  the  payment  of  the  debt. 

Such  attachment  may  be  levied  on  the  es- 
tate itself,  if  it  be  tangible  and  in  the  debtors 
possession,  or  in  the  actual  possession  of  no 
person.     But  if  it  be  in  the  possession  of  an- 
other person  than  the  debtor,  such  other 

506  *person    must   be    summoned   as   gar- 
nishee.    Such    attachment   becomes  a 

lien  on  the  debtor's  interest  in  the  state 
from  the  time  of  the  attachment  thereon, 
or  of  the  service  of  the  summons  on  the 
garnishee,  respectively,  as  aforesaid. 

2.  The  court  is  further  of  opinion,  that 
shares  of  a  .stockholder  in  a  joint  stock  com- 
pany, incorporated  by  and  conducting  its 
operations  in  whole  or  in  part  in  the  state- 
such  stockholder  being  himself  a  non-resident 
of  the  state — are  such  estate  as  is  liable  to  be 
attached  in  a  proceeding  instituted  for  that 
purpose  by  one  of  his  creditors  in  a  proper 
court  of  the  state;  and  such  estate  may 
properly  be  considered  for  the  purpose  of 
such  proceeding  as  in  possession  of  the  cor- 
poration in  which  the  shares  are  held,  and 
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such  corporation  may  properly  be  sum- 
moned as  garnishee  in  the  case. 

Whether  shares  of  a  stockholder  in  a  joint 
stock  company  be  chattels  or  choses  in  action, 
has  been  a  vexed  question.  The  better 
opinion  seems  to  be  that  they  partake  of 
the  nature  of  choses  in  action.  Angel  &  Ames 
on  Corporations,  §  560  et  seq.  and  notes. 
Barksdale  &  als.  v.  Finney  &  als.,  14  Gratt. 
338,  357.  But  whether  they  be  the  one  or  the 
other,  they  certainly  constitute  a  part  of  the 
owner's  estate,  and  as  such  are  liable  to  the 
payment  of  his  debts,  and  to  a  proceeding 
by  attachment  against  him.  The  statute 
declares  that  they  shall  be  deemed  personal 
estate.     Code,  p.  550,  §  21. 

Several  cases  were  cited  by  the  counsel  of 
the  plaintiff  in  error  in  the  argument  of  this 
case,  to  show  that  stock  in  a  corporation  is 
not  subject  to  a  proceeding  by  attachment 
against  the  owner — ^viz:  Haley  &c.  v.  Reid, 
16  Georgia,  437 ;  Ross  &c.  v.  Ross,  25  Id.  297 ; 
Foster  v.  Potter,  37  Mo.  525.  See  also  the 
Planters  and  Merchants  Bank  of  Mobile  v. 
Leavens,  4  Alab.   R.,   New  Series,  753. 

507  *But  these  cases  depend  entirely  upon 
the  statute  law  of  the  states  in   which 

they  were  decided.  Of  course  it  depends  upon 
the  statute,  wherever  the  subject  is  governed 
and  regulated  by  statute,  whether  stock  in  a 
corporation  shall  be  liable  to  an  attachment 
against  the  owner,  and  if  so,  iji  what  manner 
and  to  what  extent  Titcomb  v.  The  Union 
Marine  and  Fire  Ins.  Co.,  8  Mass.  R.  326. 

In  this  state,  the  statute  law  subjects  to 
the  proceeding  by  attachment  against  a 
non-resident  debtor,  all  his  estate  within 
the  commonwealth  which  could  be  sub- 
jected to  the  payment  of  his  debt  if  he  re- 
sided therein.  Before  the  revision  of  our 
statute  law  in  1849,  the  only  remedy  against 
a  foreign  debtor,  owning  or  having  an  interest 
in  property  within  the  state,  to  subject  such 
property  or  interest  to  the  payment  of  the 
debt,  was  in  equity,  by  a  proceeding  known 
by  the  name  of  a  "foreign  attachment." 

But  in  the  revision  of  our  Code  in  1849,  a 
radical  change  was  made,  at  least  in  the 
form  of  proceeding  in  our  attachment  law. 
No  change  was  made,  for  none  was  needed, 
in  regard  to  the  liability  of  a  debtor's  whole 
estate,  including  his  stock,  if  he  had  any,  in 
a  corporation  within  a  state;  for  that  was 
liable  to  the  remedy  by  foreign  attachment 
as  that  remedy  aforetime  was.  But  by  the 
change  then  made,  it  was  provided  that,  to 
subject  the  property  within  the  state  of  a 
debtor  residing  out  of  it  tq_the  payment  of 
the  debt,  the  proceeding  by  attachment  should 
be  at  law,  if  the  debt  be  recoverable  by  action 
at  law;  hxk  should  be  in  equity,  if  the  debt 
be  recoverable  in  equity.  See  the  report 
of  the  revisors,  ch.  151,  pp.  753-763,  and  notes. 

Very  soon  after  that  revision  was  made, 
the  former  equitable  remedy  by  foreign  at- 
tachment was  restored  in  regard  to  legal 
demands,    but    concurrently    with    the 

508  legal  *remedy  driven  in  sHch  cases  at 
the  revision.    Though  our  attachment 

law  in  other  respects  have  ever  since  re- 
mained, and  yet  remains,  substantially  the 
same,  or  nearly  the  same,  as  it  was  recom- 


mended by  ^he  revisors  in  their  report,  and 
adopted  by  the  legislature  in  the  revision 
aforesaid.  As  it  now  stands,  it  may  be  found 
in  the  Code  of  I873,pp.  1008,  1016,  ch.  148. 

By  reference  to  that  chapter,  it  will  be  seen 
that  the  legislature  has  therein  used  the  most 
comprehensive  terms  in  describing  the  estate 
made  liable  to  attachment;  thus  plainly 
showing  its  intention  to  embrace  all  estate 
of  the  debtor  within  the  jurisdiction  of  the 
court,  including  his  shares,  if  any,  of  such 
stock  in  a  corporation.  In  the  first  section 
the  word  used  is  "estate,"  without  limitation 
or  restriction,  and  the  same  word,  or  other 
words  sufficiently  comprehensive  to  em- 
brace shares  of  stock  in  a  corporation,  are 
used  in  most  of  the  sections  of  the  same 
chapter;  thus  plainly  showing  that  sr.ch 
shares  are  within  the  letter,  as  they  cer- 
tainly are  within  the  spirit,  of  the  law.  In  ad- 
dition to  §  1,  see  §§  7,  9.  11,  12,  13,  15,  17, 
18,  19,  23,  24,  25,  27,  and  28  of  the  chapter. 

That  a  corporation  may  be  summoned  and 
proceeded  against  a  garnishee,  in  such  cases, 
was  expressly  decided  by  this  court  in  Balti- 
more &  Ohio  R.  R-  Co.  V.  Gallahue's  adm'rs, 
12  Gratt.  655.  That  the  corporation  in  which 
the  shares  are  held  in  this  case  was  properly 
summoned  and  proceeded  against  as  a  gar- 
nishee, seems  to  be  very  clear.  The  corpora- 
tion is  a  trustee  of  the  corporate  property 
for  the  benefit  of  the  corporators,  who  are 
the  stockholders.  They  receive  the  profits 
of  it  in  the  form  of  dividends  while  the  cor- 
poration continues  to  exist,  and  when  it  ends, 
the  surplus  which  then  remains  of  said 
property  and  profits  is  subject  to  be  divided 
among  them.  The  corporation  alone,  while 
it  exists,  is  in  possession  of  the  corporate 
property.  If  these  shares  of  stock  in 
509  such  *corporations  are  liable  to  at- 
tachment, as  we  have  seen  they  are, 
how  can  they  be  attached  but  by  summon- 
ing the  corporation  as  garnishee? 

We  have  examined  the  case  of  Rollo,  as- 
signee, V.  Andes  Ins.  Co.,  23  Gratt.  509,  but 
as  there  is  nothing  which  is  at  all  in  con- 
flict with  this  opinion,  it  is  unnecessary  to 
make  any  comment  thereon. 

3.  The  court  is  further  of  opinion,  that 
although  a  court  of  equity  might,  and  no 
doubt  would,  have  had  jurisdiction  in  this 
case,  yet  the  court  of  law  in  which  it  was 
brought  also  had  jurisdiction  in  it,  and  am- 
ple provision  is  made  by  law  for  obtaining 
relief  in  an  action  at  law  in  such  a  case. 
Indeed,  the  same  provision  is  made  by  law 
in  regard  to  the  mode  and  measure  of  re- 
lief in  an  attachment  case,  whether  it  be  an 
action  at  law  or  a  suit  in  equity. 

4.  The  court  is  further  of  opinion,  that 
the  circuit  court  did  not  err  in  requiring  of 
the  garnishee  a  further  and  fuller  answer 
than  the  one  first  given.  But  no  exception 
was  taken  to  the  action  of  the  court  in  that 
respect,  and  therefore  no  error  can  be  as- 
signed thereon. 

5.  But  the  court  is  further  of  opinion  that 
the  circuit  court  erred  in  not  making  an 
order  requiring  J.  H.  Oley  to  appear  at  such 
time  as  the  court  should  have  appointed,  and 
state  the  nature  of  his  claim  to  the  stock  in 
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controversy  and  maintain  or  relinquish  it. 
The  transfer  to  him  of  the  shares  of  the  said 
stock  on  the  books  of  the  corporation  was 
made  on  the  20th  day  of  January,  1873,  which 
was  long  after  the  20th  day  of  May,  1872, 
when  the  attachment  was  issued  and  served 
on  the  Chesapeake  and  Ohio  Railroad  Com- 
pany, and  thus  became  a  lien  on  and  from 
that  day,  on  the  interest  of  the  defendant, 
A.  J.  Trice,  in  said  stock,  which  then  stood 
and  remained  in  his  name  on  the  books  of 
the  said  corporation;  so  that  it  would  ap- 
pear that  the  right  of  the  said  attach- 
510  ment  ^creditors  is  prior  and  para- 
mount to  that  of  the  said  Olcy.  But 
the  latter  might  possibly  be  able  to  show,  if 
he  had  an  opportunity;  that  he  had  some 
prior  equitable  right  to  the  stock. 

ft.  And  the  court  is  further  of  opinion, 
that  the  circuit  court  erred  in  rendering  a 
judgment  against  the  garnishee  for  the  value 
of  said  stock,  at  least  unless  it  had  ap- 
peared that  the  lien  of  the  attaching  cred- 
itor on  the  said  stock  was  lost  by  the  act 
of  the  said  corporation;  which  does  not  ap- 
pear from  the  record.  If  the  stock  be  liable 
to  the  lien  of  the  attachment,  it  ought  to  be 
sold  for  the  satisfaction  of  the  same,  under 
an  order  of  court  made  for  that  purpose  in 
the  attachment  proceeding. 

7.  The  court  is  further  of  opinion,  that 
there  is  no  other  error  than  as  aforesaid  in 
the  judgment  and  proceedings  aforesaid.  But 
for  the  errors  aforesaid,  the  said  judgment  is 
reversed,  and  the  cause  remanded  to  the  said 
circuit  court  for  further  proceedings  to  be 
had  therein  to  a  final  judgment  in  con- 
formity  to   the  foregoing  opinion. 

Judgment  reversed. 


511  'I'White  ft  Wife  v.  McGannon  St  aL 

November  Term,   1877,   Richmond. 

Specific  Performance  —  Inadequacy  of 
Price.* — In  a  case  for  the  specific  execution  of  a 
contract  for  the  sale  of  land,  though  it  appears  that 
the  price  contracted  to  be  given  for  the  land  was 
double  its  value,  yet  as  the  purchaser  was  fully  com- 
petent to  contract,  and  there  was  no  fiduciary  re- 
lationship between  him  and  the  vendor,  and  very 
brief  acquaintance,  and  the  purchaser  made  his 
own  examination  of  the  land,  though  it  was  mostly 
covered  by  snow;  in  the  absence  of  all  fraudulent 
representations  on  the  part  of  the  vendor  the  con- 
tract  will   be   enforced. 

This  case  was  argued  at  Staunton,  but 
was  decided  at  Richmond.  It  was  a  bill 
filed  by  James  McGannon  and  Thomas  Ben- 


*SpeclAc  Performance  —  Inadeqaacy  of 
Price — Frand. — In  Stearns  t.  Beckam,  31  Gratt. 
389,  the  court  says,  ''the  unfairness  which  will  dis- 
entitle a  plaintiff  to  call  for  specific  performance  at 
the  hands  of  a  court  of  equity,  may  be  either  in  the 
terms  of  the  contract  itself,  or  it  may  be  in  matters 
extrinsic  and  the  circumstanees  under  which  it  was 
made.  The  unfairness  may  not  amount  to  actual 
fraud;  for  there  are  many  instances  in  which,  though 
there  is  nothing  that  actually  amounts  to  fraud,  there 


nett  against  Robert  White  and  Frances, 
his  wife,  to  enforce  the  specific  execution  of 
a  contract  for  the  sale  of  a  track  of  land 
sold  by  McGannon  and  Bennett  to  Mrs. 
White.  There  was  a  decree  in  the  circuit 
court  of  Frederick  county  for  the  specific 
execution  of  the  contract,  and  an  applica- 
tion by  White  and  wife  for  an  appeal;  which 
was  allowed.  The  case  is  sufficiently  stated 
by  Moncure,  P.,  in  his  opinion. 

Richard  Parker,  tor  the  appellants. 
There  was  no  counsel  for  the  appellees. 

Moncure,  P.  This  is  a  suit  for  the  specific 
execution  of  a  contract  for  the  sale  of  a  tract 
of  land.  On  the  ilth  day  of  February, 
518  1868,  McGannon  and  Bennett,  ♦then 
residents  of  the  city  of  Wheeling,  in 
West  Virginia,  and  owners  of  a  tract  of  land, 
estimated  to  contain  800  acres,  more  or  less, 
lying  partly  in  Frederick  county,  Virginia, 
and  partly  in  Morgan  county,  West  Virginia, 
and  recently  before,  to- wit:  in  the  next  pre- 
ceding month  of  January,  I8fi8,  purchased  by 
them  of  Mclntyre's  heirs,  contracted  with 
Robert  White,  then  also  a  resident  of  the  said 
city  of  Wheeling,  to  sell  to  Frances  White, 
wife  of  the  said  Robert,  200  acres  of  the  said 
tract,  to  be  taken  oflF  the  southern  end  thereof; 
to  convey  to  her  all  rights  they  had  to  the 
said  portoin  of  the  said  tract;  to  give  posses- 
sion of  the  same  as  soon  as  they  received  it 
from  their  vendors,  only  reserving  the  crop 
of  wheat  then  growing  thereon,  with  the  right 
to  gather  and  save  the  same ;  to  have  the  land 
surveyed,  and  to  execute  a  deed  with  general 
warranty  to  the  said  Frances  White  for  the 
same;  in  consideration  of  which  it  was  agreed 
that  the  said  Frances  should  pay  to  the  said 
McGannon  and  Bennett  the  sum  of  $6^00, 
to-wit :  $3,025,  part  thereof,  in  cash,  and  tlie 
residue,  $3,475,  in  three  equal  annual  pay- 
ments, for  which  she  was  to  execute  her 
bonds,  payable  in  one,  two  and  three  years 
from  the  said  date,  with  interest  from  said 
date,  and  should  execute  a  deed  of  trust  to 
secure  the  deferred  payments.  Accordingly 
the  said  cash  payment  of  $3,025  was  made; 
possession  of  the  said  land  was  delivered  to 
the  said  White  and  wife,  who  removed  to  the 
same  about  the  1st  of  March,  1868,  and  have 
ever  since  resided  thereon.  A  survey  was 
made  on  the  14th  of  April,  1868.  and  a  deed 
was  executed  by  the  said  McGannon  and 
wife  and  the  said  Bennett,  bearing  date  the 
10th  day  of  April,  1869.  which  was  doly 
acknowledged  and  certified  for  record,  and 
tendered  to  the  said  Frances  White,  convey- 
ing the  said  land  to  her  with  general  war- 
ranty of  title.     But  she  refused  to  receive 

is  nerertheless  a  want  of  that  equality  and  fairaess  hi 
the  contract  which  are  essential  in  order  that  the  eoort 
may  exercise  its  extraordinary  jurisdiction  in 
performance.  •  •  •  Inadequacy  of 
unconnected  with  any  other  circumstance, 
no  valid  objection  to  the  specific  execution  of 
tract  through  the  medium  of  a  court  of  eqoitj 
the  inadequacy  be  so  great  as  in  itsdf  to  be  i 
evidence  of  fraud."  Sec  also,  Terry  v.  Cokst 
Va.   700;  Hale  v.   WtUdnsoa,  21   Graft.  75. 
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the  said  deed,  and  refused  to  make 
513  the  first  ♦deferred  payment  for  the 
said  land  when  it  became  payable; 
in  consequence  of  which  the  said  McGan- 
non  and  Bennett  brought  this  suit  against 
the  said  White  and  wife  in  the  circuit  court 
of  Frederick  county  to  enforce  the  spe- 
cific performance  of  the  said  contract.  Let 
it  be  here  remarked  that  the  vendors  have 
been  guilty  of  no  default  in  the  perform- 
ance of  their  part  of  the  contract,  which  is 
always  a  circumstance  in  favor  of  a  party 
who  invokes  the  aid  of  a  court  of  equity 
to  enforce  specific  performance.  The  de- 
fendants, in  their  answer,  relied  on  alleged 
inadequacy  of  consideration  and  fraud  and 
misrepresentation  in  the  sale,  as  the  grounds 
<tn  which  they  had  refused  to  perform  the 
contract  on  their  part,  and  on  which  they 
claimed  that  the  court  ought  not  to  decree 
the  specific  execution  of  the  same,  but 
ought  even  to  decree  its  rescission;  and  it 
was  agreed  by  the  parties,  by  counsel,  in 
the  cause,  that  it  should  be  considered  by 
the  court  as  if  the  defendants  had  filed  their 
cross-bill,  making  the  allegations  contained 
in  their  answer,  and  praying  a  rescission  of 
the  said  contract,  and  the  plaintiflf  had  an- 
swered said  cross-bill,  denying  the  allega- 
tions on  which  said  relief  of  rescission  was 
asked,  and  there  had  been  a  general  repli- 
cation to  said  answer.  Many  depositions 
were  taken  in  the  cause  on  both  sides, 
among  which  were  the  depositions  of  the 
said  McGannon  and  Bennett  on  the  side  of 
the  plaintiffs,  and  the  depositions  of  the 
said  Robert  White  and  wife  on  the  side  of 
the  defendants;  and  on  the  22d  of  August, 
1870,  a  decree  was  entered  for  the  specific 
execution  of  the  said  contract.  From  that 
decree  the  said  White  and  wife  applied  for 
and  obtained  an  appeal  from  this  court. 

But  afterwards,  to-wit:  in  October,  1873, 
when  the  said  appeal  came  on  to  be  heard  in 
this  court,  it  appearing  to  the  court  that  the 
said  decree  appealed  from  was  rendered  in 
vacation,  before  the  passage  of  the  act 
514  approved  ♦January  14,  1873,  entitled  "an 
act  to  authorize  decrees  in  chancery 
causes  to  be  entered  by  consent  of  parties  in 
vacation,  and  to  validate  decrees  heretofore 
rendered  in  vacation,"  (Session  Acts  of  1872- 
73,  p.  18,  ch.  26)  ;  and  the  parties  against  whom 
said  decree  was  made  not  having,  either  in  this 
court  or  the  court  below,  entered  of  record,  ac- 
cording to  the  proviso  contained  in  the  sec- 
ond section  of  said  act,  a  waiver  of  all  ob- 
jection to  the  vahdity  of  such  decree  on 
account  of  its  having  been  made  in  vaca- 
tion: Therefore,  without  deciding  other 
questions  arising  in  the  cause,  it  was  de- 
creed and  ordered  by  this  court  that  the  said 
decree  was  invalid  and  be  set  aside,  re- 
versed and  annulled;  that  the  appellees  pay 
to  the  appellants  their  costs  by  them  ex- 
pended in  the  prosecution  of  the  said  appeal ; 
and  that  the  said  cause  be  remanded  to  the 
said  circuit  court  for  further  proceedings  to 
be  had  therein  according  to  law;  which  was 
ordered  to  be  certified  to  the  said  circuit 
court,  and  the  same  was  accordingly  so  cer- 
tified and  entered  of  record  in  said  court. 
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After  the  cause  was  remanded  to  the  said 
circuit  court,  further  proceedings  were  had 
therein  in  the  said  cause,  including  the  tak- 
ing of  sundry  other  depositions  in  behalf  of 
the  appellees;  and  on  the  5th  day  of  April, 
1875,  the  cause  came  on  to  be  heard  in  the 
said  circuit  court,  which  thereupon  made  a 
decree  refusing  to  rescind  the  contract  re- 
ferred to  in  the  bill,  and  directing  its  spe- 
cific execution.  From  and  to  the  last-men- 
tioned decree  the  said  White  and  wife 
applied  for  and  obtained  an  appeal  to  this 
court,  and  a  supersedeas;  which  is  the  case 
we  now  have  under  consideration. 

As  before  stated,  there  are  two,  and  only 
two,  grounds  relied  on  to  show  that  the 
contract  ought  not  to  be  specifically  executed, 
and  ought  even  to  be  rescinded;  and  they 
are :  first,  inadequacy  of  consideration ; 
515  and,  secondly,  ♦fraud  and  misrepresen- 
tation in  the  sale.  I  will  proceed  to 
inquire  whether,  on  either  of  these  two 
grounds,  or  both  of  them  together,  the  de- 
fence relied  on  by  White  and  wife  ought  to 
be  sustained;  and. 

First.  As  to  the  alleged  inadequacy  of 
consideration. 

It  was  held  by  this  court,  in  the  recent 
case  of  Hale  v.  Wilkinson,  21  Gratt.  75,  that 
specific  performance  of  a  contract  for  the 
sale  of  land  will  not  be  refused  on  the  sole 
ground  of  inadequacy  of  price,  unless  it  be 
so  great  as  to  shock  the  moral  sense,  and  thus 
be  in  itself  evidence  of  fraud.  A  fortiori, 
such  a  contract  will  not  be  rescinded  on  that 
sole  ground,  unless  the  inadequacy  of  price 
goes  at  least  to  that  extent.  The  question 
therefore  is,  whether  there  was  such  an  inad- 
equacy of  consideration  in  this  case,  if  the 
consideration  can  be  properly  said  to  have 
been  inadequate  at  all;  for  no  consideration 
of  any  value  at  all,  upon  which  parties  cap- 
able of  contracting  with  each  other,  and 
in  the  absence  of  fraud,  may  agree,  can  be 
said,  in  a  legal  sense,  to  be  inadequate. 

All  the  testimony  in  the  cause  in  regard 
to  the  value  of  the  land  tends  to  show  that  it 
was  actually  worth  much  less  per  acre  than 
the  price  stipulated  to  be  paid  for  it  in  the 
contract  aforesaid,  to-wit:  thirty-two  dollars 
and  fifty  cents  per  acre.  But  most  of  the 
testimony  applies  to  the  time  at  which  it 
was  given,  when  land  in  the  neighborhood 
was  much  lower  than  at  the  time  of  the  sale; 
though  some  of  it  applies  also  to  the  time  of 
the  sale.  Of  course,  the  value  of  the  land  at 
the  time  of  the  sale  is  the  only  material  sub- 
ject of  inquiry  in   regard   to  such   value. 

The  value  of  the  land  varies  very  widely, 
according  to  the  testimony  of  the  diflPerent 
witnesses,  fluctuating  between  the  extremes 
of  six  and  fifteen  dollars  per  acre.  Some  of 
the  defendants'  witnesses  estimate  it 
516  as  high  as  ♦fifteen  dollars  per  acre; 
which  is  little  less  than  half  of  the 
price  at  which  it  was  sold  by  the  plaintiffs. 
Perhaps,  according  to  an  average  of  the 
estimates  of  the  witnesses,  the  value  of  the 
land  would  be  about  twelve  dollars  per  acre. 

But  all  the  witnesses  evidently  testified  as 
to  the  opinion  entertained  by  them  at  the 
time  they  gave  their  testimony  in  regard  to 
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the  actual  value  of  the  land,  either  at  that 
time  or  at  the  time  of  the  sale,  and  not  in 
regard  to  the  price  it  would  bring  in  the  mar- 
ket at  the  time  of  the  sale.   We  all  know  that 
shortly  after  the  war,  and  especially  during 
the  years  1866  and  1867,  there  was  a  great  in- 
flux of  immigrants  to  Virginia,  at  least  to 
many  portions  of  it,  and  that  the  price  of 
lands  in  those  portions,  during  that  period, 
was  greatly  enhanced  beyond  the  actual  value 
of  such  lands.    In  every  town,  and^  almost 
every  county,  to  which  this  tide  of  immigra- 
tion was  directed,  there  were  "land  agents" 
or  "land  brokers,"  whose  sole  or  chief  busi- 
ness it  was  to  negotiate  sales  of  land  between 
our  people  and  the  new  settlers  among  them. 
The  county  of  Frederick,  in  which  the  land 
in  controversy  partly  lies,  was  one  of  the 
portions  of  the  state  to  which  these  new  set- 
tlers came;  and  there  were,  according  to  the 
testimony,  as  many  as  twenty  or  twenty-five 
real  estate  agents  in  the  toWn  of  Winchester 
alone,  after  the  close  of  the  war,  engaged  in 
the  business  of  negotiating  sales.   The  wit- 
ness who  gave  this  testimony,  and  who  had 
himself  been  a  real  estate  agent  from  the 
close  of  the  war,  said  he  never  knew  of  a  real 
estate  agent  in  business  in  Winchester  before 
the  war.    The  same  witness  said  (he  gave 
his  testimony  in  April,  1870),  "lands   have 
been  fluctuating  very  much,  until  recently. 
I  have  sold  and  resold  various  tracts  of  land. 
I  have  resold  mo.st  of  them  at  an  advance  on 
the  first  sale;  some  of  them  at  a  loss. 
517     Purchasers    have    been    mostly    *from 
Pennsylvania     and     New     York,     and 
other   northern    states.     The   business   has 
been  more  of  a  speculative  character  than 
anything  else.    Lands  have  been  fluctuating 
much  more  than  they  did  before  the   war, 
and  some   of  them   have   sold   for  two   or 
three  times  as  much  as  they  did  before  the 
war-  that  is,  slate  or  cheap  lands.     Good 
lancls  have  not  fluctuated  so  much  in  price." 
Being  asked,  "Can  you  illustrate  this  charac- 
ter of  the  business  by  any  examples  now  in 
your  memory?"  he  answered:     "I  could  illus- 
trate it  in  several  instances  if  I  could  just 
think,  but  I  don't  recollect  just  now.     The 
Jones*  tract  was  sold  at  a  considerable  ad- 
vance in  a  short  time.     I   sold  it  the  last 
time   for   about   $18,000;    it   had   been    sold 
previous  to  that  for  about  $10,000  or  $12,- 
000.     I  sold  this   Baker  farm  out  here;    it 
was  sold  in  1867,  I  think,  for  $50  per  acre. 
I  sold  it  twice  since;  the  last  time  for  up- 
wards of  $60  per  acre.    I  sold  a  small  farm 
near    Newtown,    of   Baker's,    for    $1,500;    I 
resold  it  the  same  week  for  $2,000." 

Such  was  the  inflation  of  prices  during  the 
period  and  for  the  cause  aforesaid,  that  our 
people  did  not  know  where  it  would  end,  or 
at  what  price  to  fix  their  lands  in  offering 
them  for  sale.  There  was  danger  of  fixing 
them  at  too  low  a  price,  and  thus  incurring  a 
sacrifice,  as  the  owners  supposed.  It  was 
said  in  the  argument  that  the  land  in  ques- 
tion was  not  within  the  range  of  this  specu- 
lating business.  It  is  slate  land,  and  the 
witness  aforesaid  stated  that  slate  lands  sold 
during  the  period  aforesaid  for  two  or  three 
times  as  much  as  they  did  before  the  war,  and 


it  was  in,  or  partly  in,  the  county  of  Freder- 
ick. This  very  witness,  as  land  agent,  about 
the  1st  of  January,  1868,  sold  the  Mclntyrc 
farm,  estimated  to  contain  about  800  acres,  ot 
which  the  land  in  question  formed  a  part,  to 
the  plaintiffs,  McGannon  &  Bennett,  for 
$10,000,  being  at  the  rate  of  $12.50  per 
518  acre.  *Though  the  land  was  sold  to 
them  as  being  estimated  to  contain  800 
acres,  more  or  less,  yet  it  is  mentioned  in  the 
agreement  with  White  as  containing  only  600 
acres;  it  appears  from  the  plat  in  the  record 
to  contain  624  acres,  and  it  was  assessed  for 
taxation  only  as  591^  acres.  When  the  sale 
was  made  to  White  the  vendors  did  not  know 
that  the  quantity  would  exceed  600  acres. 
Had  that  been  the  true  quantity  the  vendors 
would  have  given  $16.66^  per  acre— that  is, 
more  than  one-half  of  the  rate  at  which  they 
sold  the  choice  fourth  of  the  farm,  with  all 
the  improvements  thereon,  to  White.  That 
whole  farm  was  assessed  for  taxation  for  the 
year  1868,  only  at  $3,161.36 — less  than  one- 
third  of  the  price  at  which  it  had,  only  the 
year  before,  been  sold  to  the  plamtiffs!  Sup- 
pose they  had  refused  to  perform  their  coo- 
tract  on  the  ground  of  inadequacy  of  con- 
sideration, would  a  court  of  equity  have 
sustained  them  in  such  refusal  on  that 
ground  only?  I  imagine  not.  And  yet 
there  would  have  been  at  least  as  much 
reason  in  so  sustaining  them  as  there  would 
be  in  sustaining  a  similar  refusal  of  the  de- 
fendants in  this  case.  There  is  a  greater 
difference  between  the  price  they  gave  and 
the  assessed  value  of  the  land,  than  there 
is  between  the  price  their  vendees  agreed 
to  give  to  them  and  the  price  which  they, 
the  vendors,  gave  for  the  land,  in  the  same 
proportion. 

I  make  these  observations  upon  the  idea 
that  the  200  acres  of  land  in  controversy  are 
of  the  same  proportionate  value  as  the  residue 
of  the  Mclntyre  farm.  But  who  can  say 
from  the  record  in  this  case,  what  is  the  rela- 
tive value  per  acre  of  these  two  portions  of 
the  farm?  The  evidence  does  not  show  what 
is  that  relative  value,  but  it  does  strongly 
tend  to  show  that  the  portion  sold  to  the 
defendants  is  of  greater,  and  probably  much 
greater  relative  value  than  the  residue  of  the 
farm.  The  defendant,  Robert  White,  cHose 
the  southern  portion  of  the  farm, 
519  *including  the  most  valuable,  if  not  the 
only  valuable,  improvements  upon  it, 
and  including  the  rich  lots  around  the  build- 
ings. Who  can  say,  looking  to  the  compara- 
tive value  of  the  two  portions  of  the  farm,  and 
to  the  fact  that  the  defendants  bought  but 
one-fourth  of  it,  with  all,  or  nearly  all  the 
improvements  of  the  whole  tract  on  the  part 
they  purchased,  that  the  price  they  agreed  to 
give  per  acre  for  the  land,  was  much,  if 
any  greater,  (looking  to  the  comparative 
value  of  the  two  portions),  than  the  price  paid 
for  the  whole  farm  by  their  vendors  just  a 
month  before?  But  surely  those  vendors, 
though  non-residents,  had  the  same  right  to 
fix  their  own  price  upon  their  own  land  that 
everybody  who  owned  lands  around  theirs 
had,  and  was  daily  exercising  or  not  at 
pleasure.     And    it.thAt  CakfiPkOTlder    the 
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influence  of  the  views  and  opinions  which 
generally  prevailed  at  that  time  in  regard  to 
the  prospective  value  of  real  estate  in  this 
section  of  country,  was  greatly  inflated  be- 
yond the  actual  value  of  the  land,  can  it  be 
said  that  the  consideration  of  a  sale  made  at 
that  price  is  therefore  so  inadequate  that  a 
court  of  equity  should  refuse,  on  that  ground 
alone,  to  execute  the  contract?  Could  any  of 
the  sales  of  land  made  by  any  of  our  people  in 
this  section  of  country  during  the  period 
aforesaid  stand  the  test  of  such  a  doctrine  as 
that?  Since  that  period  land  in  the  said 
section  (I  mean  the  section  to  which  immi- 
gration has  been  tending  as  aforesaid)  has 
greatly  fallen  in  price,  and  has  perhaps 
fallen  even  below  the  price  which  was  usual 
before  the  war.  Indeed,  it  has  been  difficult 
since  to  sell  such  land  at  any  price.  Immi- 
grants who  bought  such  land  during  that 
period,  at  the  inflated  prices  of  the  time,  have 
in  many  cases  been  glad,  after  paying  large 
portions  of  the  purchase  money,  to  return  the 
land  to  their  vendors  in  consideration  of 
being  released  from  the  payment  of  the 
balance     due.       Suppose,     instead     of 

580  *making  such   arrangements,  they  had 
resisted  the  demands  of  their  vendors 

for  a  speciflc  execution  of  their  contracts  upon 
the  ground  of  inadequacy  of  consideration; 
and  had  proved,  as  they  easily  might  have 
done,  and  as  was  done  in  this  case,  that  the 
actual  value  of  the  land  was  greatly  less  than 
the  price  they  agreed  to  give  for  the  same; 
would  their  defence  have  been  sustained  by 
our  courts?  I  think  clearly  not;  and  for  the 
same  reason  I  think  that  the  defence  in  this 
case  on  the  ground  of  inadequacy  of  consider- 
ation, taken  by  itself,  is  clearly  insufficient. 
I  now  proceed  to  inquire  whether  upon  any 
other  ground,  either  taken  by  itself  or  in 
connection  with  the  supposed  inadenuacy 
of  consideration,  a  court  of  equity  ought  to 
rescind  the  contract,  or  even  to  refuse  to 
enforce  its  specific  execution.  But  one 
other  ground  of  defence  is  relied  on,  and 
that  is  fraud  and  misrepresentation  in  the 
.«!ale.     I  therefore  oroceed  to  inquire: 

Secondly.  As  to  the  alleged  fraud  and 
misrepresentation. 

It  is  not  alleged  in  the  answer,  nor  at- 
tempted to  be  proved  by  any  testimony,  nor 
is  there  anything  in  the  record  tending  to 
show  that  the  defendant,  Robert  White,  who 
made  the  purchase  for  his  wife  and  alone 
acted  for  her  in  the  transaction,  was  not  per- 
fectly competent  to  make  such  a  contract,  or 
that  any  confidential  relation  existed  be- 
tween him  and  the  plaintiffs,  or  either  of 
them,  or  that  he  was  in  any  manner  under  the 
influence  of  them  or  either  of  them.  All  the 
parties,  plaintiffs  and  defendants,  resided  in 
the  same  place,  to- wit:  the  city  of  Wheeling; 
though  they  seem  to  have  been  almost  totally 
unacquainted  with  each  other  prior  to  the 
negotiations  between  them  for  the  sale  of  the 
land  in  controversy.  Robert  White  had 
never,  I  believe,  seen,  and  certainly  was 
wholly,  unacquainted  with  one  of  them,  Ben- 
nett, and  was  very  slightly,  if  at  all,  ac- 
quainted  with    the   other,    McGannon. 

581  ♦Neither  of  them,  McGannon  and  Ben- 


nett, appears  to  have  been  at  any  time  a 
land  agent  or  speculator.  One  of  them,  Mc- 
Gannon, was  by  trade  a  butcher,  and  en- 
gaged in  that  business  at  the  time  of  the 
sale  in  question;  and  the  other,  Bennett, 
was  engaged  in  the  business  of  shipping 
goods  at  a  railroad  depot  in  Wheeling.  It 
does  not  appear  what  had  been  the  occupation 
of  Robert  White.  All  these  parties  seem,  at 
the  same  time,  to  have  been  imbued  with  the 
then  prevailing  desire  in  the  northern  and 
other  neighboring  states  and  cities,  to  emi- 
grate to  Virginia  or  some  other  southern 
state,  and  McGannon  and  Bennett,  about  the 
1st  of  January,  1868,  united  in  purchasing 
from  Hancock,  a  land  agent  in  Winchester, 
the  Mclntyre  farm  aforesaid,  estimated  to 
contain  800  acres,  more  or  less,  for  the  sum 
of  $10,000.  They  no  doubt  bought  this  farm 
with  no  view  to  speculation,  or  of  reselling 
it  or  any  part  of  it,  but  with  a  view  of  divid- 
ing it  between  them  and  removing  to  and  re- 
siding upon  it;  and  they  did  actually,  soon 
afterwards,  divide  the  remainder  of  it,  after 
deducting  portions  resold  by  them  to  the  de- 
fendants and  others,  between  themselves,  and 
have  ever  since,  so  far  as  the  record  shows, 
resided  upon  it.  It  does  not  appear,  nor  is 
it  probable,  that  they  had  ever  seen  the 
land  before  they  made  the  purchase.  They 
left  it  a  day  or  two  after  they  made  the 
purchase;  and  never  saw  it  again  until  they 
returned  to  it  with  Robert  White  about  a 
month  afterwards,  for  the  purpose  of  selling 
a  portion  of  it  to  him,  if,  after  his  seeing  it, 
they  could  agree  upon  the  terms.  When 
they  bought  it  it  was  covered  with  snow,  and 
they  saw  little  of  it.  One  of  them,  Bennett, 
was  not  upon  the  land  at  all  before  the 
sale  to  White.  They  no  doubt  bought  it, 
and  mainly  upon  the  representations  of 
others,  one  of  which  others  said  the  pricQ 
of  it  was  $17,000,  but  it  could  perhaps  be 

bought  for  less.  When  they  suc- 
588    ceeded  in  buying  it  for  *$10,000  they 

doubtless  supposed  they  had  made  a 
great  bargain,  though  the  price  they  gave 
for  it  was  more  than  three  times  the  as- 
sessed value  of  the  land.  Shortly  after 
they  returned  to  their  homes  in  Wheeling 
Robert  White,  who  it  seems  had  sold  his 
house  in  that  city  and  wished  to  move  with 
his  wife  and  children  to  the  country,  hearing 
in  some  way,  but  how  does  not  appear,  that 
McGannon  and  Bennett  had  purchased  the 
Mclntyre  farm,  and  might  be  willing  to  sell 
part  of  it,  called  on  McGannon  at  his  house 
and  proposed  to  purchase  a  part  of  the  farm. 
McGannon  could  not  say  whether  such  a  pur- 
chase could  be  made  without  seeing  his 
partner,  Bennett,  and  told  White  to  call 
again.  After  McGannon  had  seen  Bennett 
and  White  had  called  again,  it  was  agreed  be- 
tween them  that  a  sale  of  a  portion  of  the 
land  would  be  made  to  White,  if,  after  his 
seeing  the  land,  they  could  agree  upon  the 
terms.  It  was  accordingly  arranged  that  all 
three  of  them  would  go  out  and  see  the  land, 
and  ascertain  whether  such  an  agreement 
could  be  made;  and  in  a  week  or  two  there- 
after they  went  out  together  by  railroad  to 
Martinsburg,  and  thence  in  an  ambulance  t» 
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the  land;  where,  after  seeing  it,  they  made 
the  contract  in  question  on  the  11th  of  Feb- 
ruary, 1868.  Possession  of  the  land  was  de- 
livered to  the  purchaser,  who  made  the  cash 
payment  of  $3,025,  moved  with  his  family  to 
the  land  about  a  month  thereafter,  and  has 
ever  since  resided  thereon.  A  survey  was 
made  of  the  land,  according  to  contract,  in 
April,  1868,  in  the  presence  of  White,  who 
then  made  no  objection  to  it. 

Now,  what  I  have  thus  far  stated  are 
facts  of  the  case  about  which  there  seems 
to  be  no  dispute;  and  taking  them  to  be  all 
the  facts  of  the  case,  they  certainly  afford 
no  foundation  for  any  charge  of  fraud   or 

misrepresentation    in    the   sale. 
MS        *But  the  answer  alleges  that  certain 

fraudulent  misrepresentations  were  made 
by  McGannon  to  Robert  White  in  regard 
to  the  land,  before  the  parties  went  from 
Wheeling  to  see  it;  and  also  by  both  McGan- 
non and  Bennett,  while  they  were  upon  the 
fand;  on  the  faith  of  which  representations 
said  White  says  he  made  the  purchase.  He 
says  that  when  he  went  to  see  McGannon, 
m  Wheeling,  to  enquire  about  making  a  pur- 
chase of  the  land,  McGannon  "at  once  stated 
that  he  had  the  prettiest  farm  to  sell,  and 
recommended  it  so  highly  for  its  excellence 
that  the  said  Robert  was  induced  to  accom- 
pany the  complainants  to  this  county  to  look 
at  it;"  that  when  they  reached  the  farm, 
which  was  on  the  9th  of  February,  1868,  "the 
land  was  then  entirely  covered  with  snow  and 
ice,  and  it  was  imoossible  to  examine,  or 
even  to  see,  the  soil,  so  as  to  form  a  judg- 
ment of  its  quality.  But  the  most  positive 
assurance  was  then  (as  well  as  at  other  times) 
given  by  the  complainants  to  the  defendant, 
Robert,  of  its  great  fertility  and  value;  they 
asserted  that  it  was  good  limestone  land,  was 
rich,  and  could  not  be  beat;  and  one  of  them 
alleged  that  he  had  dug  into  the  ground  two 
spades  deep,  without  reaching  the  bottom  of 
the  rich  upper  soil;"  that  "he  relied  entirely 
upon  their  statements  with  respect  to  it,  be- 
lieved them  to  be  true,  and  being  pleased  with 
the  exposure  or  lay  of  the  land,  he,  in  his 
wife's  name,  agreed  to  purchase  it." 

These  are  all  the  allegations  of  fraudulent 
misrepresentation  contained  in  the  answer, 
and  being  affirmative  averments,  the  neces- 
sity of  proving  them,  of  course,  devolved  on 
the  defendants.  The  only  testimony  in  the 
cause  tendinif  to  prove  them  is  the  deposition 
of  Robert  White  himself,  who  says:  "We 
walked  over  the  land  on  which  I  now  live  and 
through  the  snow,  and  they  showed  me  land 

which  they  represented  as  theirs  and 
524    belonging  *to  that  portion   for  which   I 

bargained,  and  which  land  I  afterwards 
found  out  did  not  belong  to  them  at  all,  but 
belonged  to  William  Mclntyre.  We  then 
examined  the  houses  and  barn,  and  found 
the  barn  in  a  bad  condition,  wanting  a  new 
roof;  the  houses  were  in  a  better  condition. 
They  also  represented  it  as  good  land,  and 
said  there  was  plenty  of  limestone  on  it  for 
the  use  of  the  place.  He  recommended  me 
to  William  Mclntyre  to  find  the  limestone, 
he  (McGannon)  never  having  shown  it  to  me. 
1  have   looked   all   over   the  place,   and   have 


not  been  able  to  find  any  limestone ;  there  is 
plenty  of  rock.  Mr.  McGannon  represented 
it  to  me  to  be  very  rich  land ;  he  told  me  that 
he  had  dug  two  spades  deep,  and  that  be  had 
not  gotten  to  the  bottom  of  the  soil.  The 
ground  was  so  completely  covered  with  snow 
that  I  could  not  see  the  soil.  I  did  not  see  a 
foot  of  land  at  that  time  that  was  bare;  it  was 
all  covered  with  snow.  I  think  there  is  fifty 
or  sixty  acres  of  the  cleared  land  that  will 
hardly  produce  anything,  it  is  so  poor.  There 
is  no  soil  on  it;  is  all  slate  and  gravel.  They 
represented  it  before  and  at  the  time  of  the 
purchase  to  be  good  land,  and  said  there 
was  no  poor  land  on  it.  McGannon  remarked 
that  there  was  not  a  foot  of  poor  land  on  it  i 
and  said  he  had  dug  two  spades  deep  and  had  ' 
not  come  to  the  bottom  of  the  soil.  Mr.  Mc- 
Gannon recommended  it  to  me  very  highlv  m 
Wheeling  before  I  came  on  to  see  it.  This 
occurred  at  his  own  house  in  Wheelini?.  He 
explained  to  me  the  situation  of  it.  He  said 
it  was  excellent  good  land.  There  wis  no  one 
present  that  I  know  of.  Mr.  McGannon 
then  showed  me  a  plat  of  the  land  by  a 
newspaper,   and   said   it   was   good  land." 

On  th'^  other  hand,  we  have  the  testimony 
both  of  McGannon  and  Bennett  in  regard  to 
these  alleged  misrepresentations.  McGan- 
non denies  what  is  said  in  the  deposition 
(but  not  in  the  answer)  of  White  about 
525  representing  *certain  land  to  be  a  part 
of  the  land  sold,  which  was  not,  in  fart. 
a  part  of  it;  and  being  nsked.  "Please  describe 
how  you  represented  this  land  to  WTiite  when 
selling  it  to  him;  did  you  speak  of  it  as  lime- 
stone land,  and  did  you  represent  it  as  two 
spades  deep  of  rich  soil?"  he  answered:  **! 
never  did  describe  it  as  limestone  land,  and 
never  did  represent  it  as  two  spades  deep  of 
rich  soil  to  any  one  in  my  life."  In  answer 
to  other  questions  he  said:  "I  boueht  the 
land  from  the  Mclntyres  on  the  3d  of  January. 
1868,  and  I  came  to  Winchester  on  the  night 
of  the  3d  or  on  the  morning  of  the  4th.  1 
never  saw  the  land  from  that  day  until  the 
day  we  went  to  sell  it  to  Mr.  White.  When 
we  bought  the  land  from  Mclntyre  it  was 
covered  with  snow,  and  the  day  the  land  wa^ 
sold  to  Mr.  White  there  was  snow  on  a  part 
of  it,  but  there  was  some  of  it  on  which  there 
was  no  snow."  Bennett,  in  his  deposition, 
savs:  "I  had  no  conversation  with  Mr. 
White  until  the  time  of  the  sale,  concerning 
the  sale  of  the  land,  except  at  one  time  he 
asked  me  how  it  looked,  when  I  told  him  it 
was  a  very  pretty  farm."  In  answer  to 
another  question,  he  says:  "I  never  rep- 
resented the  land  to  Mr.  White.  All  I  e«r 
said  was  that  it  was  a  nice  farm.  I  never 
made  such  representations  (as  a«-e  mention^ 
in  the  question,  being  those  alleged  in  the 
answer),  to  either  Mr.  or  Mrs.  White.  Ine\er 
heard  McGannon  make  any  such  representa- 
tions; nor  did  Mr.  White  ever  ask  me."  B^ 
ing  asked:  "In  pointing  out  the  land  to 
White,  was  not  some  spoken  of  as  belonging 
to  the  part  he  would  get,  which  is  outside  of 
the  lines?"  he  answered:  "I  never  said  a 
word.  It  was  the  first  time  I  had  been  on 
the  land,  and  he  knew  as  much  of  the  lines 
as  I  did.   I  was  out  there  when  it  was  bought 
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by  McGannon  and  myself,  but  was  not  on 
the  land.    To  my  knowledge,  I  never  heard 

McGannon  say  anything  about  it;  but 
528    we  told  him  we  would  sell  him  200  "^acres 

off  the  south  end  of  the  farm."  And 
ill  answer  to  another  question,  he  says: 
"I  remember  hearing  McGannon  in  Wheel- 
ing tell  White  he  would  not  sell  land  to  his 
father  without  his  seeing  it." 

Now,  we  must  take  these  three  depositions 
of  the  parties  all  together,  or  we  must  dis- 
regard them  all  in  considering  the  case.  If 
we  disregard  them  all,  then,  of  course,  there 
is  no  testimony  to  sustain  the  allegations  of 
fraudulent  misrepresentation  contained  in 
the  answer.  If  we  take  them  all  together, 
then,  of  course,  the  depositions  of  the  plain- 
tiffs, McGannon  and  Bennett,  which  directly 
contradict  the  deposition  of  the  defendant, 
Robert' White,  in  regard  to  such  of  the  said 
allegations  as  are  material,  must  outweigh 
that  deposition,  there  being  two  witnesses  to 
one,  and  there  being  nothing  in  the  case  to 
detract  from  the  credit  due  to  any  one  of 
these  three  witnesses  more  than  from  the 
credit  due  to  any  other  of  them;  so  that  in 
either  view  the  effect  is  the  same. 

In  regard  to  the  land  which  Robert  White 
testifies  was  represented  by  the  vendors  to 
be  part  of  the  land  sold  by  them  to  him,  but 
which  is  outside  of  their  lines,  and  which  is 
contradicted  by  the  testimony  both  of  McGan- 
non and  Bennett,  there  is  no  allegation  in 
the  answer  of  any  misrepresentation  in  this 
respect;  there  is  no  testimony  to  show  that 
the  portion  of  land  in  question  is  any  better 
or  more  desirable  than  any  of  the  land  in- 
cluded in  the  survey  of  200  acres,  and  when 
that  survey  was  made  White,  though  pres- 
ent, and  though  Bennett  also  was  present, 
made  no  objection  to  it  for  not  embracing 
the  said  portion  of  land,  and  set  up  no 
claim  to  it,  thus  showing  that  the  claim  set 
up  for  the  first  time  in  his  deposition  is  an 
after  and  a  very  recent  thought. 

I  think  there  is  nothing  in  the  record  which 

warrants  the  belief,  and  certainly  noth- 
527     ing  which   would  warrant  a  ^decision 

that  these  vendors,  McGannon  and 
Bennett,  made  any  representation  to  Rob- 
ert White  in  regard  to  the  land  sold  by 
them  to  him,  which  they  knew  to  be  false, 
or  which  they  did  not  believe  to  be  true. 
In  regard  to  the  alleged  representation  of 


and  if  so  under  what  circumstances,  says: 
"I  have  heard  Mr.  McGannon  speak  very 
highly  of  it,  saying  it  was  deep  soil;  that  you 
could  spade  two  feet  deep  and  not  come  to 
slate  or  rock;  that  the  soil  was  two  feet 
deep  and  not  a  foot  of  poor  ground  on  it. 
This  conversation  occurred  in  a  general 
conversation  between  us  on  the  subject  of 
farming;  it  was  in  April  or  May,  1868." 

The  witness  says  he  did  not  believe  this 
statement  of  McGannon  to  be  correct,  and 
told  him  so  at  the  time.  The  witness  was 
fifty  years  of  age,  was  acquainted  with  the 
land,  had  been  raised  within  two  miles  of  it, 
and  known  it  all  his  life.  He  was  also  a 
farmer.  McGannon  could  not  have  in- 
tended to  deceive  this  man,  and  could  not 
have  expected  to  be  able  to  do  sa  Being 
himself  a  butcher  by  trade,  the  presumption 
is  that  he  knew  little  or  nothing  of  the 
quality  or  value  of  land,  and  really  thought 
the  land  in  question  was  what  he  thus 
628  represented  it  to  be.  *The  witness 
further  states  that  similar  conversa- 
tions occurred  on  several  occasions.  As  to 
spading  two  feet  deep  and  not  coming  to 
slate  or  rock,  that  may  well  have  been  ac- 
tually done,  and  no  doubt  could  be  easily 
done  in  many  places  on  the  land.  There  was 
a  valuable  meadow  upon  the  land,  and  about 
fifty  acres  of  the  land  appears  to  be  very 
good.  Upon  a  part  of  it  White  admits  that 
he  made  as  much  as  two  hundred  bushels  of 
wheat  from  between  thirteen  and  fourteen 
sowed;  which  was  certainly  a  very  extraordi- 
nary product,  though  the  year  was  a  good 
cne  and  the  land  was  heavily  manured. 

J.  G.  Omps,  another  witness  for  the  de- 
fendants, and  who  has  known  the  land  all 
his  life,  says:  "I  met  McGannon  in  the 
spring  1868,  and  was  talking  about  the  land. 
I  gave  him  poor  encouragement  about  it, 
but  he  said  there  was  not  a  foot  of  poor 
land  on  the  entire  place." 

It  does  not  appear  that  McGannon  and 
Bennett,  or  either  of  them,  made  any  repre- 
sentation in  regard  to  the  land  on  which 
they  intended  that  White  should  rely,  or 
on  which  White  intended  to  rely,  in  making 
the  purchase.  If  such  intention  had  existed, 
the  presumption  is  the-  parties  would  have 
saved  themselves  the  trouble  and  expense 
and  loss  of  time  of  the  trip  from  Wheeling  to 
see  the   land  before  they  made  the  contract. 


McGannon   as   to  the   good   quality  of   the  '  The  vendors,  or  at  least  one  of  them,  ex 


land,  there  is  evidence  in  the  record  strongly 
tending  to  show  that  such  was  his  opinion  o^ 
it,  whether  it  was  founded  on  what  he  heard 
from  others  when  he  made  the  purchase,  or 
from  the  slight  examination  he  then  made 
of  the  land,  or  from  both  together.  It  ap- 
pears from  the  testimony  in  the  cause  that 
he  expressed  such  an  opinion  after  the  sale, 
when  he  had  no  apparent  motive  for  mak- 
ing a  misrepresentation  on  the  subject,  and 
under  circumstances  which  strongly  tend 
to  show  the  sincerity  of  his  opinion. 

Philip  Bohrer,  a  witness  for  the  defendants, 
being  asked  to  state  whether  he  had  ever 
heard  McGannon  and  Bennett,  or  either  of 
them,  represent  this  land  as  of  fine  quality, 


pressly  refused  to  sell  on  representation 
and  insisted  that  the  purchaser  should  visit 
the  land  and  see  and  judge  for  himself.  The 
vendors  may  have  been  so  thoroughly  im- 
pressed with  their  idea  of  the  actual  value  of 
the  land,  that  they  did  not  doubt  that  it  would 
stand  the  test  of  the  closet  examination. 
At  all  events  they  determined,  and  the  pur- 
chaser determined,  that  the  sale,  if  made, 
should  be  made,  not  upon  representation,  but 
upon  the  view  of  the  land  by  the  purchaser. 

They  accordingly  set  out  together  from 
529     *Wheeling  to  visit  and  view  the  land. 

All  the  testimony  agrees  in  the  fact  that 
during  their  long  journey  together  by  railroad, 
from  Wheeling  to  Martinsbj^g  and  thence 
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in  an  ambulance  to  the  land,  not  a  word  was 
said  by  one  to  another  of  them  about  the 
land;  nor  was  a  word  interchanged  between 
them  on  the  subject  until  the  morning  after 
they  reached  the  land.  Until  then  the  time  i 
had  not  come  for  negotiation,  and  not  tbf^n 
until  White  had  examined  the  land  to  his 
entire  satisfaction.  In  the  morning,  after 
their  arrival,  he  commenced  that  examination 
in  their  presence  and  with  their  assistance. 
He  examined  the  land  and  examined  the 
buildings  as  long  as  he  chose  to  do  so,  and 
was  invited  by  McGannon  to  make  inquiries 
in  regard  to  the  land  of  one  of  the  Mclntyres, 
who  it  seems  had  been  one  of  the  former 
proprietors  of  the  land  and  knew  all  about  it. 
It  is  said  there  was  snow  on  the  ground  and 
White  could  not  well  examine  the  land.  But 
was  White  compelled  to  examine  the  land 
when  the  snow  was  upon  it?  Could  he  not 
have  deferred  his  visit  until  the  snow  had 
melted?  Did  either  of  the  vendors  propose 
that  he  should  make  it  before?  On  the  con- 
trary, it  appears  that  at  McGannon's  sugges- 
tion the  visit  was  delayed  for  a  while  in 
consequence  of  the  snow.  The  probability 
is,  that  White,  having  sold  his  house  in  town, 
and  desiring  as  soon  as  possible  to  purchase 
a  place  in  the  country,  hastened  the  visit  for 
his  own  accommodation.  He  might  have 
taken  as  much  time  as  he  chose  and  several 
days,  if  necessary,  to  make  examination  and 
inquiry.  After  spending  some  time  (he  says 
two  hours)  in  viewing  the  land  and  improve- 
ments and  making  some  inquiry  of  Mr. 
Mclntyre,  he  announced  to  the  vendors  that 
he  was  satisfied  and  was  then  ready  to  nego- 
tiate with  them  for  the  purchase  of  a  portion 
of  the  land.  The  parties  being  thus  con- 
fronted with  each  other  on  equal  terms, 
530  they  then  commenced  *their  deailngs 
at  arm's  length,  each  of  course  desiring, 
and  having  a  lawful  right,  to  make  the  best 
bargain  in  his  power,  taking  care  to  practice 
no  fraud  in  making  it.  A  vendor  is  expected 
to  commend  his  wares  and  express  the  most 
favorable  opinion  of  them  in  his  power,  con- 
sistently with  truth,  and  he  has  a  lawful 
right  to  do  so.  A  vendee  is  rarely  misled  by 
such  commendation  and  opinion,  and  knows 
that  due 'allowance  must  be  made  for  the  in- 
fluence of  self-interest.  And  he  uses  such  ar- 
guments on  his  side  as  may  help  him  to  make 
a  good  bargain.  It  is  the  legitimate  right  of 
a  vendor  to  sell  at  the  highest  price  he  can, 
and  of  a  vendee  to  buy  at  the  lowest  price 
he  can,  the  parties  being  competent  to  act 
for  themselves  and  not  under  any  undue  in- 
fluence, and  taking  care  to  act  fairly  in  their 
dealing  with  each  other.  It  does  not  appear 
in  this  case  that  these  parties  did  not  thus 
deal  with  each  other  in  making  the  con- 
tract in  question.  It  does  not  appear  that 
the  vendors  were  guilty  of  any  fraud  in 
making  it.  Fraud  is  never  to  be  presumed, 
but  must  always  be  clearly  proved.  It  will 
never  be  inferred  or  conjectured  from  a  fact 
or  circumstance  which  may  be  consistent 
with  innocence,  even  though  it  may  be  a 
ground  of  suspicion. 

The  parties  being  ready  to  negotiate  for 
a  sale  and  purchase  of  a  part  of  the  farm  on 


518 


which  they  then  stood,  the  defendant,  Robert 
White,  proposed  to  purchase  of  the  plaintiffs 
150  acres  of  land,  to  be  laid  off  at  the  south- 
ern end  of  their  farm,  embracing  all  the  most 
valuable  improvements  on  the  farm,  and 
inquired  of  them  the  price  at  which  such  pur- 
chase could  be  made.  They  answered  that 
they  would  be  unwilling  to  sell  less  than  2O0 
acres,  being  about  one-fourth  of  their  farm. 
White  then  inquired  what  they  would  take 
for  200  acres,  to  be  laid  off,  and  embrace  the 
improvements  as  aforesaid.  After  consulting 
with  each  other,  they  said   they  would 

531  *take  $35  per  acre;  to  which  price  he 
objected  as  being  too  high.  McGan- 
non then  said  that  White  could  have  the  land 
at  $32.50,  even  though  he  (McGannon)  might 
have  to  -pay  Bennett  $250.  White  accepted 
this  offer,  and  a  written  contract  was  entered 
into,  and  signed  and  sealed  by  the  parties 
accordingly,  embracing  all  the  terms  and 
stipulations  which  they  intended  should  con- 
stitute their  contract.  Looking  to  all  the  cir- 
cumstances of  the  case  as  they  appear  in 
this  record,  we  cannot  say  that  there  was  any 
great  disparity  between  the  price  which  the 
vendors  agreed  to  take  for  the  land  sold  to 
White,  and  the  price  they  gave  for  the  whole 
farm,  having  due  regard  to  the  average  value 
per  acre  of  each.  They  had  bought  the 
whole,  no  doubt,  as  a  home  for  themselves, 
and  they  were  asked  to  sell  one-fourth  and 
the  best  part,  with  all  the  best  improve- 
ments on  the  farm.  Of  course  they  desired, 
and  had  a  right  to  ask,  such  a  price  as 
would,  in  their  opinion,  fully  indemnify 
them  from  loss,  or  even  increase  the  sup- 
posed advantage  of  their  purchase. 

I  think,  therefore,  that  the  alleged  fraud 
and  misrepresentation  are  not  sustained  by 
the  evidence,  and  that  no  sufllicient  defence 
to  this  suit  is  afforded  by  that  ground, 
whether  taken  alone  or  in  connection  with 
the  alleged  inadequacy   of  consideration. 

Upon  the  whole,  I  am  of  opinion  that  the 
appellees  are  entitled  to  a  specific  execution 
of  the  contract  in  question,  and  that  the 
decree  appealed  from  ought  to  be  affirmeA 

I  do  not  express  any  opinion  in  this  case 
as  to  the  competency  of  the  parties  thereto 
as  witnesses.  In  considering  the  case,  I  have 
treated  the  testimony  of  the  parties  as  con- 
stituting a  part  of  it;  because  it  must  neces- 
sarily be  so  treated  to  sustain  the  pretensions 
of  the  appellants.  They  cannot  succeed, 
at    least    without    the    testimony    of 

532  *themselves,  the  competency  of  which 
cannot  be  maintained  without  admit- 
ting the  competency  of  the  testimony  of 
the  appellees.  No  such  question  is  pre- 
sented in  the  petition  of  appeal  in  the  case; 
and  in  the  printed  brief  of  the  appellants' 
counsel  he  refers  to  and  relies  on  the  depo- 
sition of  one  of  the  appellees  as  a  part  of 
the  testimony  in  the  case. 

I  do  not  consider  it  necessary  that  the  title 
to  said  tract  of  200  acres  should  have  been 
referred  to  a  commissioner  for  investigation, 
before  decreeing  a  specific  execution  of  the 
same.  The  suit  was  instituted  on  the  18th 
of  April,  1869,  and  the  decree  appealed  from 
was  rendered  oir  the  5th  QfPAotiL^lTS.  Dur- 
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ing  the  long  period  of  the  pendency  of  the 
suit  no  question  was  ever  raised  by  the  ap- 
pellants as  to  the  title  to  the  land.  A  deed 
with  general  warranty  of  title  from  the  ap- 
pellees to  the  appellant.  Frances  White, 
conveying  the  said  200  acres  of  land  and  a 
release  of  the  only  incumbrance  thereon 
which  was  supposed  to  be  in  existence, 
both  duly  certified  for  record,  were  filed  as 
exhibits  with  the  bill  in  this  case  in  May, 
1869.  And  in  the  decree  appealed  from  it 
was  decreed  that  said  deed  and  release 
should  be  taken  from  the  papers  and  re- 
corded, leaving  copies  thereof  in  place  of 
the  originals.  Under  these  circumstances, 
I  think  it  would  be  unjust  to  delay  any 
longer  the  specific  execution  of  the  con- 
tract for  the  purpose  of  havine  a  reference 
to  a  commissioner  as  to  the  title. 

In  regard  to  the  complaint  made  that  the 
circuit  court  erred  in  not  requiring  security 
for  costs  of  the  appellees,  as  non-residents 
of  the  state,  I  think  that  was  a  question  for 
the  circuit  court  to  decide,  and  that  the  de- 
cision is  not  subject  to  revision  by  this  court 
on  this  appeal.    But  if  it  were,  I  think  there 

is  no  error  in  the  decision. 
588        *Christian  and   Burks,   J's,   concurred 
in  the  opinion  of  Moncure,  P. 

Staples,  J.,  said:  He  did  not  sit  in  the 
case  of  Wilkinson  v.  Hale,  21  Gratt.  75, 
having  been  counsel  in  that  case,  although 
the  fact  is  not  stated  by  the  reporter.  Con- 
ceding that  case  to  be  a  binding  authority, 
he  was  of  opinion  the  consideration  here  is 
so  grossly  inadequate,  the  contract  so  hard 
and  unconscionable,  it  ought  not  to  be  en- 
forced unless  it  appeared  that  the  conduct  of 
the  parties  was  characterized  by  the  utmost 
good  faith.  The  evidence,  he  thought, 
showed  a  clear  case  of  fraud  and  circum- 
vention practiced  upon  the  purchaser. 

Anderson,  J.,  concurred  with   Staples,  J. 

Decree  affirmed. 
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^Norfolk  City  v.  Chamberlaine. 

November  Term,  1877,  Richmond. 
Absent,    MoncuM,    P. 

The  common  and  select  councils  of  the  city  of  N  hav- 
ing granted  leave  to  C.  who. was  then  erecting  a 
building  on  a  lot  owned  by  him,  to  extend  the  steps 
of  said  building  out  upon  the  public  street,  after- 
wards ordered  the  removal  of  said  steps.  Upon  a 
bill  filed  by  C  to  enjoin   such   removal — Hsld: 

•  1.  Monlcipal  Corporations — ^Streets — ^Pub- 
lic   Hlffh^raya.* — Streets   in    a    city   or   town. 


'Monlclpal  Corporations  —  OceopyiniT 
Streets — L<enfrt1i  of  Time. — Tn  Taylor  v.  Com., 
29  Gratt.  780,  it  was  held,  citing  the  principal  case, 
that  the  streets  of  a  city  where  there  has  been  a 
proper  dedication  and  acceptance  thereof  are  public 
highways  and  any  occupation  of  a  street  or  part  of  a 
street,  by  the  owner  of  an  adjoining  lot,  however 
long  continued,  cannot  give  such  occupant  a  right  to 
hold  it,  or  bar  the  right  of  the  public  to  the  use  of 
the  street  to  its  full  width  and  extent.  See  also, 
Roper  v.  McWhorter,  11  Va.  218;  Roanoke  City  v. 
Berkowitz,  80  Va.  624;  Yates  v.  Town  of  Warrenton, 
84  Va.  337;  Buntin  v.  Danville.  93  Va.  208;  Spencer 
T.  R.  R.  Co.,  23  W.  Va.  423: 


though  generally  subjected  to  the  supervision  and 
control  of  the  municipality,  are  public  highways, 
the  use  whereof  is  for  the  public  at  large. 

2.  Same— Same— Oceupylnar  PuMic  Hl^li- 
ways. — The  common  and  select  councils  of  N 
had  no  authority  to  grant  permission  to  C  to 
occupy  any  portion  of  the  public  highway. 

8.  Same— Same— Same— Aothoritr  tii  Re- 
move.— The  common  and  select  councils  of  N, 
having  the  general  control  over  the  streets,  and 
power  to  abate  nuisances  thereon,  and  remove 
obstructions  therefrom,  the  order  for  the  removal 
of  the  steps  of  Cs  building  was  within  their 
lawful  authority. 

4.  Same — Councils — ^IJltra  Vires. — ^Inasmuch 
as  the  original  permission  to  C  to  place  the  stepa 
of  his  building  on  the  public  street  was  beyond 
the  power5  of  the  municipal  authorities  of  N,  they 
are  not  estopped  to  order  their  removal. 

5.  Same— Unjost  Discrimination.— The  order 
for  the  removal  of  the  steps  of  Cs  building  was 
not  void  as  being  a  partial  and  unjust  discrim- 
ination against  him. 

This  was  an  appeal  by  the  City  of  Norfolk 
from  a  decree  of  the  corporation  court  of 
Norfolk   perpetuating  an   injunction   which 

had  been  granted  to  prevent  the 
586    *removal  of  steps  to  a  building  which 

had  been  extended  into  the  sidewalk 
of  a  street  by  R.  H.  Chamberlaine,  by  the 
permission  of  the  council  of  the  city.  The 
case  is  fully  stated  by  Judge  Christian,  in 
his  opinion. 

W.  B.  Martin,  for  the  appellant. 
Baker  and  Walkc,  for  the  appellee. 

Christian,  J.  This  case  is  before  us  upon 
appeal  from  an  order  of  the  corporation 
court  of  the  city  of  Norfolk,  perpetuating 
an  injunction.  The  material  facts  in  the 
case  are  as  follows: 

Chamberlaine,  the  appellee,  is  the  owner 
of  a  lot  and  building  in  the  city  of  Norfolk 
known  as  the  "Citizens  bank,"  situate  on 
Main  street  in  said  city.  The  front  line  of 
said  building  is  on  the  north  line  of  Main 
street,  and  fronts  on  said  street  eighteen  feet 

In  the  early  part  of  the  year  1867  the  build- 
ing then  on  said  lot  was  destroyed  by  fire. 
Chamberlaine  proceeded  to  rebuild  upon  the 
same  lot,  and  before  he  put  up  the  front  wall 
of  said  building  he  made  application  to  the 
common  and  select  councils  of  the  citv  of 
Norfolk  "that  he  might  be  allowed  to  have 
open  iron  steps  to  a  new  building  now  (then) 
being  erected  on  Main  street  next  to  the 
First  National  bank,  to  extend  no  further 
out  than  the  buttresses  of  the  steps  of  said 
bank;  the  space  to  be  occupied  being  the 
same  used  for  a  broad  step  and  descent  to 
the  building  recently  destroyed  by  fire." 

Upon  this  petition  the  common  council, 
on  the  same  day,  adopted  the  following 
resolution: 

"Resolved.  That  the  steps  of  the  building 
of  R.  H.  Chamberlaine,  now  being  erected 
on  Main  street  near  Bank  street,  be  per- 
mitted, provided  they  do  not  occupy  any 
more  of  the  pavement  than  the  steps  of 
the  building  recently  destroyed." 
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resolution    was    concurred   in 
select    council    at    their    next 


♦This 
by   the 
meeting. 

Chamberlaine,  having  obtained  this  per- 
mission from  the  select  and  common  councils, 
completed  his  building,  putting  up  the  front 
wall  immediately  upon  the  line  of  the  street, 
and  extended  the  steps  (of  which  there  was 
a  pair  at  either  end  of  said  building)  out 
upon  the  sidewalk  or  pavement,  the  dis- 
tance of  four  feet  four  inches,  and  between 
these  steps  thus  projecting  from  each  end 
of  the  building,  there  was  dug  out  an  ex- 
cavation, and  steps  were  constructed  lead- 
ing to  a  basement  under  the  house. 

In  February,  1876,  the  following  petition 
of  the  owners  and  occupants  of  buildings  ad- 
jacent to  and  on  the  same  block  with  the 
"Citizens  bank,"  was  presented  to  the  select 
and  common  councils  of  the  city  of  Norfolk: 

"^•Ve,  the  undersigned,  owners  or  occu- 
pants of  the  stores  known  as  'Atlantic 
block,'  respectfully  represent  to  your  hon- 
orable bodies  that  we  find  the  projection  of 
the  steps  of  the  'Marine  and  Citizens  bank' 
is  a  serious  detriment  and  nuisance  to  us; 
our  stores,  at  certain  times,  being  almost 
unapproachable  by  parties  coming  from  the 
eastern  portion  of  the  city. 

"AVe  believe  that  this  trespass  upon  the 
public  sidewalk,  in  the  business  section  of 
the  place,  is  a  nuisance  to  all  of  our  citi- 
zens, a  drawback  to  business,  and  ought  to 
be  removed. 

"We,  therefore,  request  that  you  will  in- 
struct the  city  inspector  of  streets  to  have 
the  above  mentioned  steps  removed  from 
the  pavement  within  thirty  days  after  the 
granting  -of  this   petition." 

In  accordance  with  this  petition  the  coun- 
cils directed  the  inspector  of  streets  to  remove 
the  steps  of  the  Marine  and  Citizens  bank, 
if  not  removed  by  the  owners  within  sixty 
days.  The  Marine  bank  (which  immedi- 
ately adjoins  the  Citizens  bank),  upon 
537  notice  given  by  the  inspector,  *removed 
its  steps,  which  projected  the  same  dis- 
tance into  the  street  as  those  of  the  Citizens 
bank.  But  the  latter  (the  Citizens  bank) 
applied  for  and  obtained  an  injunction  re- 
straining and  enjoining  the  inspector  of 
streets  from  carrying  out  the  orders  of  the 
city  councils  to  remove  the  steps  of  the 
Citizens  bank  as  an  obstruction  to  the  street. 
The  bill  of  in -unction  was  answered  by  the 
City  of  Norfolk,  and  depositions  were  taken 
on  both  sides,  and  upon  a  motion  to  dissolve 
the  injunction  the  corporation  court,  on  the 
6th  July,  187.6,  entered  the  following  decree: 

"This  cause  came  on  this  day  to  be  heard 
upon  the  bill  of  the  complainant,  the  an- 
swer of  the  City  of  Norfolk,  general  repli- 
cation to  the  said  answer,  the  exhibits 
filed,  the  examination  of  witnesses;  and  on 
the  motion  of  the  defendant,  the  City  of 
Norfolk,  to  dissolve  the  injunction  awarded 
in  the  cause  on  the  29th  day  of  May,  1876, 
and  was  argued  by  counsel. 

"On  consideration  whereof,  and  the  court 
being  of  opinion  that  the  order  of  the  coun- 
cils of  the  city  of  Norfolk  directing  the 
removal  of  the  steps  of  the  Citizens  bank 
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building,  the  property  of  the  plaintiff  in  the 
bill  and  proceedings  mentioned,  from  the 
sidewalk  of  Main  street,  is  a  special  and 
unjust  discrimination  against  the  plaintiff, 
and  therefore  illegal  and  void,  doth  so  de- 
cide and  doth  overrule  the  said  motion  and 
continue  the  said  injunction." 

Afterwards  a  decree  was  entered  perpetu- 
ating the  injunction.  From  this  decree  an 
appeal  was  allowed  by  one  of  the  judges  of 
this  court. 

I  am  of  opinion,  that  this  decree  of  the 
corporation  court  of  the  city  of  Norfolk 
perpetuating  the  injunction  is  plainly  erro- 
neous. 

It  is  well  settled  that  a  street  in  a  city  or 
town  is  a  public  highway.    The  word 

538  "highway"   is   considered   as  ♦the  genus 
of  all  public  ways,   so   that  a  common 

street  in  any  city  or  town  being  common  to 
all  people  is  a  public  highway.  Angell  on 
Highways,  §  24,  p.   19,  ^nd  notes. 

Public  streets,  unless  there  be  some  special 
restriction  when  dedicated  or  acquired,  arc 
for  the  public  use,  and  the  use  is  none  the 
less  for  the  public  at  large  as  distinguished 
from  the  municipality,  because  they  are 
situate  within  the  limits  of  the  latter.  In 
other  words,  public  streets  are  not  the  prop- 
erty of  the  municipality  or  of  the  people  of 
the  municipality,  but  of  the  public  at  large. 
The  legislature  may,  and  generally  does,  of 
right,  give  the  supervision  and  control  of 
streets  to  the  local  authorities,  but  theprop* 
erty  in  the  streets  is  not  in  the  municipality, 
but  in  the  public  at  large.  The  legislature 
of  the  state  alone  represents  the  public  at 
large,  and  it  alore  has  full  and  paramount 
authority  over  all  public  highways.  As 
was  well  said  by  Chief  Justice  Gibson,  in 
O'Connor  v.  Pittsburg,  18  Pa.  St.  R.  187: 
"To  the  commonwealth  here,  as  to  the  king 
in  England,  belongs  the  franchise  of  every 
highway  as  a  trustee  for  the  public;  and 
streets,  regulated  and  repaired  by  the  au- 
thority of  a  municipal  corporation,  are  as 
much  highways  as  rivers,  railroads,  canals 
or  public  roads  laid  out  by  authority  of  the 
state." 

Whether  the  fee  of  the  street  be  in  the 
municipality  in  trust  for  the  public  use,  or  in 
the  adjoining  proprietor,  it  is  in  either  case 
of  the  essence  of  the  street  that  it  is  public 
and  hence  under  the  paramount  control  of 
the  legisuature  as  the  representative  of  the 
public.  Streets  do  not  belong  to  the  citv  or 
town  within  which  they  are  situated,  although 
acquired  by  the  exercise  of  the  right  of 
eminent  domain,  and  the  damages  paid  out 
of  the  corporation  treasury. 

The  authority  of  municipalities  over  streets, 

they  derive,  as  they  derive  all  their  powers, 

from  the  legislature — from  charter  or 

539  statute.     The  fundamental   idea  of  *a 
street  is  not  only  that  it  is  public,  but 

public  for  all  purposes  of  free  and  unob- 
structed passage,  which  is  its  chief  and  pri- 
mary use.  2  Dillon  on  Corporations,  §{ 
518-541,  and  cases  there  cited. 

Upon  these  established  principles,  I  am  of 
opinion  that  the  select  and  common  councils 
of  the  city  of  Norfolk  had  ijK>authori;F  to  pass 
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the  resolution  of  the  27th  May,  1867,  granting 
permission  to  the  appellee,  Chamberlaine,  to 
occupy,  by  the  steps  of  his  building,  any  por- 
tion of  a  public  street  in  the  city,  of  Norfolk. 
There  is  nothing  in  the  charter  of  the  city, 
or  in  any  act  of  the  legislature,  authorizing 
the  use  of  a  public  street  for  private  con- 
venience or  profit ;  but  on  the  contrary,  by  an 
ordinance  of  the  councils  in  existence,  cer- 
tainly since  the  year  1848  up  to  the  present 
time,  it  is  ordained  that  "no  piazza,  porch, 
steps,  fence,  enclosure,  or  any  other  projec- 
tion attached  to  any  house  or  lot,  shall  be  ex- 
tended beyond  the  line  of  the  sidewalk" — ^and 
against  a  person  so  offending  is  denouncetl 
a  fine  of  $5  per  day,  for  so  long  a  time  as 
the  same  shall  remain  after  notice  from 
the  inspector  to  remove  them. 

The  city  councils  having  no  authority  to 
grant  permission  to  Chamberlaine  to  extend 
the  steps  of  his  building  into  the  public  street, 
and  the  ordinances  specially  forbidding  it, 
such  extension  was  an  unauthorized  obstruc- 
tion of  a  public  highway  and  a  nuisance  which 
the  corporate  authorities  had  a  right  to  abate. 

By  its  chartered  rights,  there  is  delegated 
by  the  legislature  to  the  select  and  common 
councils  of  the  city  of  Norfolk,  the  power  to 
make  such  ordinances,  by-laws,  orders  and 
regulations  as  they  may  deem  desirable  to 
carry  out  (among  others)  the  following  pow- 
ers: To  prevent  the  cumbering  of  streets 
in  any  manner  whatever;  to  remove  any 
structure,  obstruction  or  encroachment 
640  in  ♦a  street  or  alley,  or  any  sidewalk 
thereof;  to  abate  nuisances,  &c. 
(Sess.  Acts  1870,  p.  191-192.) 

The  22d  section  of  this  act  provides  that, 
"in  every  case  where  a  street  in  said  dity  has 
been  encroached  upon  by  any  fence,  building 
or  otherwise,  the  city  councils  may  require  the 
owner  or  owners,  if  known,  or  if  unknown, 
the  occupant  or  occupants  of  the  premises  so 
encroaching,  to  remove  the  same.  If  such 
removal  shall  not  be  made  within  the  time 
ordered  by  the  councils,  they  may  impose  a 
penalty  of  five  dollars  for  each  and  every  day 
that  it  is  allowed  to  continue  thereafter, 
and  may  cause  the  encroachment  to  be  re- 
moved and  collect  from  the  owner  reason- 
able charges  therefor,  with  costs,  by  the 
same  processes,  that  they  are  hereinafter 
empowered  to  collect  taxes.  No  encroach- 
ment upon  any  street,  however  long  con- 
tinued, shall  constitute  an  adverse  posses- 
sion to,  or  confer  any  rights  upon  the  persons 
claiming  thereunder  as  against  the  city." 

This  statute  is  in  conformity  with  the  rec- 
ognized principles  of  the  general  law,  which 
confers  upon  municipalities  the  power  to 
regulate  and  control  the  use  of  the  public 
streets  of  a  city  or  town.  See  2  Dillon,  ch. 
18,  Title  Streets,  and  cases  there  cited. 

I  am,  therefore,  of  opinion  that,  under 
the  charter  and  under  the  general  law,  the 
city  councils  had  the  right  to  order  the  re- 
moval of  the  steps  from  the  appellee's 
building  which  projected  into  the  street. 

But  it  is  contended  by  the  learned  counsel 
for  the  appellee,  in  an  argument  of  much 
ineenuity  and  learning,  that  the  injunction  in 
this  case  ought  to  have  been  awarded  and 


perpetuated  upon  two  grounds:  First,  be- 
cause to  remove  the  steps  of  his  building 
would  necessitate  the  removal  of  the  entire 
front  wall  and  involve  irreparable  damage  to 
the  whole  structure;  and  inasmuch  as  he  built 
the  house  on  the  line  of  the  sidewalk, 
641  with  ♦permission  from  the  city  coun- 
cils to  extend  his  steps  out  upon  the 
sidewalk,  the  city  having  through  its  repre- 
sentatives granted  such  permission,  should 
now  be  estopped  from  asserting  its  right  to 
remove  them,  particularly  where  such  re- 
moval will  result  in  irreparable  damage. 
Second,  because  the  action  of  the  city 
councils  is  an  unjust  discrimination,  not 
general  in  its  operation,  but  special,  partial 
and  oppressive. 

It  is  a  sufficient  answer  to  first  position 
to  say  that  the  resolution  of  the  city  coun- 
cils in  May,  1867,  purporting  to  give  author- 
ity to  place  the  steps  in  the  public  streets, 
was  simply  ultra  vires  and  could  not  bind 
the  corporation. 

The  general  principle  of  law  is  settled 
beyond  controversy,  that  the  agents,  officers, 
or  even  the  city  council  of  a  municipal  cor- 
poration, cannot  bind  the  corporation  by  any 
contract  or  act  which  is  beyond  the  scope  of 
its  powers,  or  entirely  foreign  to  the  purposes 
of  the  corporation,  or  which  (not  being  in 
terms  authorized)  is  against  public  policy. 
The  doctrine  grows  out  of  the  nature  of  such 
institutions  and  rests  upon  reasonable  and 
solid  grounds.  The  inhabitants  are  the  cor- 
porators— ^the  officers  are  but  the  public  agents 
of  the  corporation.  The  duties  and  powers 
of  such  officers  are  prescribed  by  statute  or 
charter  which  all  persons  not  only  may 
know  but  are  bound  to  know. 

The  opposite  doctrine  would  be  fraught 
with  such  danger  and  accompanied  with  such 
abuse  that  it  would  soon  end  in  ruin  or  munic- 
ipalities. These  considerations  vindicate 
the  reasonableness  and  necessity  of  the  rule 
that  the  corporation  is  bound  only  when  its 
officers  or  agents  by  whom  it  can  alone  act, 
if  it  acts  at  all,  keep  within  the  limits  of  the 
chartered  authority  of  the  corporation.  It 
was  said  by  a  distinguished  judge  on  this 
subject  that  "the  history  of  the  workings 
of  municipal  bodies  has  demonstrated  the 
salutary  nature  of  this  principle,  and 
542  *that  it  is  the  part  of  true  wisdom  to 
keep  the  corporate  wings  clipped  down 
to  the  lawful  standard."  It  results  from  this 
doctrine  that  unauthorized  contracts  are  void, 
and  in  actions  thereon  the  corporation  may 
successfully  interpose  the  plea  of  ultra  vires, 
setting  up,  as  a  defence,  its  own  want  of 
power  under  its  charter  or  constituent  statute 
to  enter  into  the  contract.  1  Dillon,  §  381;  2 
Dillon,  §  767,  and  cases  there  cited.  In  the 
latter  section  the  learned  author  strongly  ob- 
serves: "There  cap  be  no  corporate  lia- 
bility where  the  act  complained  of  is  one  not 
authorized  by  the  charter  or  constituent  acts 
of  the  corporation,  or  some  valid  legislative 
enactment  applicable  to  it.  The  principle 
that  a  municipal  corporation  is  bound  by  the 
acts  of  its  officers  only  when  within  the  char- 
ter or  scope  of  their  powers,  and  that  acts  out- 
side of  the  powers  of  the  corporation  or  of  the 
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officers  appointed  to  act  for  it  are  void  as 
respects  the  corporation,  is  vital,  and  the 
opposite  doctrine  has  no  support  in  reason, 
and  very  little,  if  any,  in  the  judgments  of 
the  courts." 

These  doctrines,  I  think,  govern  the  c^se 
before  us.  Indeed,  it  cannot  be  said  that 
there  was  a  contract  between  Chamberlaine 
and  the  city  authorities.  The  most  that  can 
be  said  is,  that  it  was  a  mere  license  given 
without  authority,  and  of  course  revocable. 
And  it  is  plain  that  this  is  not  a  case  where 
the  doctrine  of  estoppel  applies.  There  is  a 
class  of  cases  (and  it  is  upon  these  that  the 
appellee  relies)  where  a  corporation  will  be 
estopped  to  avail  itself  of  certain  irregulari- 
ties or  improper  conduct  of  its  own  agents 
or  officers.  But  the  doctrine  of  estoppel  can 
never  arise  in  a  case  where  the  act  is  ultra 
vires;  where  the  corporation  has  no  power 
to  act,  and  its  action  was  outside  of  its 
chartered  authority. 

The  doctrine  of  estoppel  applies  only  to  a 

case  where  the  act  of  the  corporation  is 

543    within    the    exercise    of    the    *general 

powers  conferred,  but  never  to  a  case 

where  the  act  done  is  beyond  the  powers 

conferred  by  charter  or  by  statute. 

Wherever  the  act  is  one  arising  out  of 
matters  or  transactions  within  the  general 
powers  of  the  corporation,  the  corporation 
will  be  estopped  from  pleading  any  irregu- 
larities of  its  agents  or  officers  in  the  exer- 
cise of  those  general  powers;  but  it  may 
always  show  that  under  no  circumstanjces 
could  the  corporation  make  a  contract  of 
the  character  in  question.  Dillon,  §§  381, 
426,  767,  and  cases  cited  in  note$. 

I  am,  therefore,  of  opinion  that  whatever 
damage  and  loss  the  appellee,  Chamberlaine, 
may  sustain  in  consequence  of  having  to 
remove  the  steps  of  his  building,  or  in  conse- 
quence of  putting  the  front  wall  of  his  build- 
ing on  the  line  of  the  street,  with  the  privilege 
of  extending  his  steps  into  the  street,  by  per- 
mission of  the  city  councils,  such  loss  and 
damage  (if  any  has  occurred)  cannot  be 
recovered  against  the  corporation,  although 
it  may  have  arisen  by  the  act  of  the  coun- 
cils in  granting  such  permission. 

Every  man  is  presumed  to  know  the  law. 
Chamberlaine  ought  to  have  known  and 
must  be  presumed  to  know  that  the  city 
councils  of  Norfolk  had  no  authority  to  dedi- 
cate to  his  use  any  portion  of  the  public 
streets  of  the  city.  In  acting  upon  the  un- 
authorized permission  of  the  city  councils  he 
took  all  the  risk,  and  if,  by  such  unauthorized 
act,  loss  has  accrued,  he  cannot  visit  that 
loss  upon  the  city,  but  must  suffer  it  himself, 
for  there  can  be,  as  has  already  been  shown, 
no  corporate  liability  where  the  act  com- 
plained of  is  not  authorized.  But  in  this  case 
there  is  no  great  loss  or  hardship  after  all. 
Chamberlaine  has  for  ten  years  received  a 
rental  of  $400  per  year  for  the  use  of  the 
544  public  street,  m  having  convenient  *ac- 
cess  to  which,  under  the  law,  he  was 
not  entitled.  This  of  itself  will  compensate 
him  to  a  considerable  extent  for  any  loss  he 
may  sustain  for  the  removal  of  the  front  wall 
of  his  building.     But  whether  it  docs  or  not. 


whatever  damage  or  injury  he  may  sustain, 
that  damage  and  that  injury,  whatever  it 
may  be,  j^owing  out  of  an  unauthorized  and- 
unlawful  act,  cannot  be  assessed  against  die 
corporation. 

I  am  further  of  opinion,  that  the  order  of 
the  councils  directing  the  inspector  of  streets 
to  remove  the  steps  of  the  appellee's  building,' 
was  not  an  unjust  and  partial  discrimination 
against  the  appellee,  and  therefore  void. 

The  record  shows  that  the  same  order  was 
made  as  to  the  Marine  bank  on  the  same 
square,  and  that  the  steps  of  the  latter  was 
removed  by  the  owners.  The  fact  that  in  one 
order  all  the  obstructions  on  the  street  (if 
there  be  others)  were  not  embraced,  does  not 
show  any  partiality  or  unjust  discrimination; 
non  constat  that  other  similar  orders  have 
not  even  been  made,  or  will  be  made  if  neces- 
essary.  We  know  nothing  of  this  from  tlie 
record. 

Certainly  it  cannot  be  said,  because  when 
the  city  councils  direct  the  removal  of  one 
obstruction  in  the  streets  of  a  city  it  does  not 
at  the  same  moment  remove  all,  that  the 
removal  of  one  is  unjust,  partial  and  oppres- 
sive, and  therefore  the  order  is  void.  Such  a 
proposition  cannot  be  sustained  by  reason  or 
authority;  and  the  cases  referred  to  by  the 
learned  counsel  have  no  application  to  such 
a  case  as  the  one  before  us. 

Upon  the  whole  case,  I  am  of  opinion  that 
the  decree  of  the  corporation  court  of  the 
city  of  Norfolk  should  be  reversed ;  that  the 
injunction  should  be  dissolved,  and  the  bill 
dismissed. 

The  other  judges  concurred  in  the  opin- 
ion of  Christian,  J. 


The  decree  was  as  follows: 
545  *The  court  is  of  opinion,  for  reasotis 
stated  in  writing  and  filed  with  the 
record,  that  the  decree  of  the  said  corporation 
court  perpetuating  the  injunction  awarded  to 
the  appellee,  is  erroneous.  It  is  therefore 
decreed  and  ordered  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appellant 
recover  against  the  appellee  its  costs  by  it 
expended  in  the  prosecution  of  its  appeal  and 
writ  of  supersedeas  here.  And  this  court, 
proceeding  to  enter  such  decree  as  the  said 
corporation  court  ought  to  have  entered,  it  is 
decreed  and  ordered  that  the  said  injunctkw 
be  dissolved,  and  the  appellee's  bill  be  dis- 
missed. But  it  appearing  to  the  court  that 
the  term  of  sixty  days  allowed  by  the  city 
councils  within  which  the  appellee  was  re- 
quired to  remove  the  obstruction  complained 
of  has  expired,  while  the  appellee  was  en- 
gaged in  the  prosecution  of  his  injunction 
suit,  and  this  court  being  of  opinion  that 
under  the  circumstances  of  this  case  the 
appellee  should  have  still  further  time  to 
effect  such  removal  without  incurring  the 
penalties  imposed  by  statute,  it  is  therefore 
decree  dand  ordered  that  the  dissolution  of 
said  injunction  shall  not  take  effect  until 
the  1st  day  of  March,  1878;  which  is  or- 
dered to  be  certified  to  the  corporation 
court  of  the  city  of  Norfolk. 


Decree  reversed. 
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546  *Bank  of  Old  Dominion  v.  McVeigh. 

November   Term,    1877,    Richmond. 

In  an  action  by  a  bank  against  an  endorser  of  nego- 
tiable notes  which  were  discounted  in  Alexandria 
and  fed  due  during  the  war,  when  the  endorser 
was  within  the  Confederate  lines,  to  prove  notice 
of  protest  to  the  endorser  within  a  reasonable  time 
after  the  war  ceased,  the  plaintiff  offered  in  evi- 
dence a  resolution  of  the  stockholders,  adopted  at  a 
meeting  held  on  the  18th  of  July,  1865,  at  which 
the  endorser  was  present  at  a  previous  period  of  the 
meeting,  though  it  did  not  appear  he  was  present 
when  the  resolution  was  adopted,  by  which  payment 
of  these  notes  and  others  made  by  the  maker  at  a 
branch  of  the  plaintiff's  bank  within  the  Confed- 
erate lines  are  declared  to  be  still  due  to  the 
bank— Held: 

1.  Negotiable  Pap^r— Nottee  to  Endorser 
— ^Svlllclencr** — There  being  no  proof  that  the 
endorser  had  any  knowledge  of  the  resolution,  it 
was  not  due  notice  to  him  of  the  dishonor  of  the 
notes. 

2.  Same — Same — Same. — The  knowledge  of  non- 
payment of  a  protested  note  is  not  sufficient  to 
bind  the  endorser.  He  must  have  notice  that  he 
is  looked  to  for  payment. 

8.  Same — Same — Reasonable  Time.— The 
resolut^n  having  been  adopted  July  8th,  1865,  at 
least  two  months  after  communication  had  been 
opened  between  the  bank  and  the  endorser,  it  was 
not  in  time  if  it  had  been  sufficient  as  a  notice. 


546,  547,  548 


This  is  the  sequel  of  the  case  of  McVeigh 
V.  The  Bank  of  the  Old  Dominion,  reported 
in  26  Gratt.  852.  When  the  cause  went  back 
to  the  corporation  court  of  Alexandria,  it 
came  on  again  for  trial  at  the  April  term, 
1876,  when  the  jury  found  a  verdict  against 
James  H.  McVeigh  for  $12,323.55,  with  inter- 
est from  the  1st  of  January,  1866,  that 
547  being  the  amount  of  all  the  notes  *sued 
on,  and  against  William  N.  McVeigh 
for  $806.05,  with  like  interest,  that  being  the 
balance  due  upon  the  two  of  the  notes  dis- 


*Nearotlable  Paper— Wottce—Elfect  of  the 
"Virar. — For  cases  deciding  to  what  extent  notice  to 
endorsers  of  negotiable  paper  was  excused  during  the 
war,  see  Farmers*  Bank  of  Va.  v.  Gunncll,  26  Gratt. 
131;  Duerson  v.  Alsop,  27  Gratt.  229;  McVeigh  v. 
Allen,  29  Gratt.  588;  McVeigh  v.  Bank  of  Old  Do- 
minion, 26  Gratt,  785.  On  notice  generally,  see  4 
Am.   &   Eng.   Enc.   Uw   (2d   Ed.)    397. 

Appeals — Second  Appeal. — In  Rosenbaum  v. 
Sedden,  94  Va.  579,  the  court  says,  "when  the  de- 
cision of  this  oourt  in  the  former  appeal  was  made 
and  certified  to  the  court  below,  the  validity  of  the 
contract,  as  set  out  in  the  instruction  pronounced  to 
be  right  and  proper,  was  no  longer  open  to  question 
"by  the  trial  court,  or  to  re-examination  even  by  this 
court  upon  a  subsequent  appeal,  at  least  upon  the 
ground  on  which  it  had  been  assailed.  That  decision 
became  to  that  extent  the  law  of  the  case  and  was  final 
and  irreversible.  This  is  well  settled  by  numerous  de- 
cisioos  of  the  court,  and  of  other  courts  of  the  high- 
est authority."  Citing  the  principal  case,  and  Holleran 
▼.  Mei8<l,  91  Va.  148;  Norfolk  R.  Co.  v.  Mills  & 
Fairfax,  91  Va.  625;  Chahoon's  Case,  21  Gratt.  822; 
Campbell  ▼.  Campbell,  22  Gratt.  649;  N.  Y.  I^ife  Ins. 
Co.  ▼.  Clemmitt,  77  Va.  366;  Effinger  ▼.  Kenney,  79 
Va.  553;  Findlay  ▼.  Trigg,  83  Va.  539;  R.  R.  Co.  v. 
Cazenove,  83  Va.  744;    Turner  v.  Staples,  86  Va.  300. 


counted  for  his  accommodation;  and  there 
was  a  judgment  according  to  the  verdict. 

In  the  progress  of  the  trial  the  plaintiff 
took  three  exceptions  to  rulings  of  the  court. 
The  plaintiff,  after  introducing  the  notes  and 
protests  and  the  proqf  of  notice,  as  appeared 
in  the  former  trial,  and  the  defendant,  Wil- 
liam N.  McVeigh,  had  proved  his  leaving 
Alexandria  and  living  in  Richmond,  as  in 
the  former  trial,  and  the  defendants  had 
proved  that  no  demand  was  made  upon  them 
for  the  payment  of  said  notes,  and  no  notice 
was  given  them  that  they  were  held,  bound 
for  their  payment  until  and  except  as  they 
were  served  with  process  in  this  suit;  and 
further,  that  William  N.  McVeigh,  before 
leaving  Alexandria  on  the  30th  of  May,  1861, 
informed  the  officers  and  a  director  of  the 
bank  of  his  intention  to  leave,  and  of  where 
he  was  going;  the  plaintiffs  proved  by  the 
defendant,  J.  H.  McVeigh,  that  in  May,  1864, 
he  deposited  in  the  branch  of  the  plaintiff's 
bank  at  Pearisburg,  an  amount  of  Confed- 
erate notes  sufficient  to  pay  all  his  supposed 
indebtedness  to  the  Bank  of  the  Old  Domin- 
ion, which  embraced  many  notes  besides 
those  sued  on,  and  that  he  informed  Wil- 
liam N.  McVeigh  that  he  had  made  the  de- 
posit for  the  purpose  stated,  without  speci- 
fying, however,  what  particular  notes  were 
embraced  in  such  payment. 

Plaintiff  further  proved  that  William  N. 
McVeigh  was  president  of  the  bank  when  he 
left  Alexandria,  and  did  acts  as  president  in 
Richmond  during  the  war;  that  on  May  23d, 
1865,  he,  by  a  note  to  the  directors,  dated  in 
Alexandria,  tendered  his  resignation,  which 
was  not  accepted;  and  further  proved  by 
William  N.  McVeigh  that  he  was  present  at 
a  meeting  of  the  stockholders  of  the  bank  on 
the  18th  day  of  July,  1865,  and  partici- 
548  pated  in  '*'its  proceedings  as  a  stock- 
holder; that  he  did  not  know  whether 
said  meeting  by  resolution  repudiated  the 
Pearisburg  payment,  and  directed  the  notes 
supposed  to  be  paid,  to  be  sued  on  or  not. 
The  plaintiff,  for  the  purpose  of  proving 
notice  to  William  N.  McVeigh  of  the  dishonor 
of  the  several  notes  sued  on,  offered  in  evi- 
dence the  following  resolution,  which  he 
proved  had  been  passed  at  that  meeting: 

"Resolved,  That  the  notes  purporting  to 
have  been  paid  at  the  Pearisburg  branch,  but 
which  constituted  a  part  of  the  assets  of  this 
mother  bank,  are  deemed  by  this  meeting  as 
still  due  to  it,  and  the  president  and  directors 
now  about  to  be  elected  be  requested  to  take 
such  legal  proceedings  against  the  drawers 
and  endorsers  to  recover  the  same  as  they 
may  find  for  the  true  interests  of  the  bank." 
To  the  introduction  of  this  evidence  for 
said  purpose  the  defendant  objected,  and 
the  court  sustained  the  objection;  and  the 
plaintiff  excepted. 

The  plaintiff  then  offered  in  evidence  the 
proceedings  of  a  meeting  of  the  stockholders 
of  the  bank  held  on  the  18th  of  July,  1865. 
This  paper  showed  that  there  was  introduced 
resolutions  censuring  the  action  of  William 
N.  McVeigh  done  as  president  of  the  bank, 
at  Richmond  during  the  war;  and  that  he 
vindicated  his  conduct  in  that  regard.     And 


52.^ 


29  GRATT. 


Virginia  Rbports,  Annotated. 


549,  850,  551,  Itt 


that  afterwards  the  resolution  hereinbefore 
given  was  adopted;  but  whether  McVeigh 
was  then  present  did  not  appear  from  the 
paper. 

The  defendant  objected  to  the  introduc- 
tion of  these  proceedings  as  evidence,  and 
the  court  sustained  the  objection;  and  the 
plaintiff  again  excepted. 

The  plaintiff  then  asked  the  court  to  give 
to  the  jury  fifteen  instructions.  Of  these  the 
court  gave  the  15th,  and  refused  to  give  the 
other  fourteen.  The  first  eight  and  the  14th, 
this  court  held,  were  covered  by  the 
M9  former  *decision  of  the  court,  and  were 
therefore  properly  refused.  The  9th, 
lOth,  11th,  and  12th  are  as  follows: 

9. 
If  the  jury  believe  from  the  evidence  the 
following  facts: 

1.  That  the  endorser,  William  N.  McVeigh, 
resided  in  the  city  of  Alexandria  at  the  time 
the  notes  sued  on  were  respectively  made, 
endorsed   and   discounted. 

2.  That  the  said  endorser,  before  the  matur- 
ity of  said  notes,  and  after  the  occupation  of 
the  city  of  Alexandria  by  the  Federal  forces, 
went  to  the  county  of  Culpeper  to  join  his 
family,  who  were  there  on  a  visit. 

3.  That  the  makers,  James  H.  McVeigh  & 
Son,  had  an  agent,  duly  appointed  before  the 
war,  residing  and  acting  for  them  in  Alexan- 
dria at  the  time  the  notes  sued  on  respectively 
matured,  and  were  protested. 

4.  That  the  plaintiff  discounted  said  notes, 
and  was  the  holder  of  them  at  their  maturity, 
and  at  the  time  they  respectively  became  due, 
had  them  protested  for  non-payment,  and 
gave  notice  to  the  endorser  of  such  protest 
by  leaving  notices  at  the  residence  or  place  of 
business  of  said   endorser  in  Alexandria. 

5.  That  with  the  knowledge  of  the  said 
endorser,  both  as  such  endorser  and  as  pres- 
ident of  the  Bank  of  the  Old  Dominion,  the 
amount  of  said  notes  was  paid  at  the  branch 
bank  at  Pearisburg,  in  depreciated  Confeder- 
ate money,  in  the  month  of  May,  1864. 

6.  That  the  stockholders  of  the  Bank  of 
the  Old  Dominion,  at  a  meeting  at  which  the 
endorser,  William  N.  McVeigh,  was  present, 
and  in  the  proceedings  of  which  he  partici- 
pated, held  on  the  18th  day  of  July,  1865, 
adopted  a  resolution  repudiating  the  payment 

made  at  the  branch  bank  at  Pearis- 
550    burg  in  Confederate  money,  in  ♦May, 

1864,  and  directing  the  officers  and 
directors  of  the  bank,  then  to  be  elected,  to 
institute  legal  proceeding  against  the  drawers 
and  endorsers  of  said  notes  to  recover  the 
same;  and  that  such  notice  was,  under  all  the 
circumstances,  given  in  a  reasonable  time 
after  the  suspension  of  hostilities;  the  jury 
must,  under  this  state  of  facts,  if  proved, 
find  for  the  plaintiff  in  this  action. 

10. 
If  the  jury  believe,  from  the  evidence,  that 
the  endorser,  William  N.  McVeigh,  had 
knowledge  that  the  notes  sued  on  were  dis- 
honored and  protested  at  their  maturity,  at 
any  time  during  the  war,  and  that  the  amount 
of  said  notes  was  paid  at  Pearisburg,  in  Con- 


federate money,  in  1864,  and  that  in  a  reason- 
able time  after  the  suspension  of  hostilities, 
all  the  facts  and  circumstances  of  the  case 
being  considered,  he  was  notified,  either  by 
the  officers  of  the  bank  or  by  resolution  of 
the  stockholders  in  general  meeting  assem- 
bled, that  the  notes  sued  on  were  unpaid,  and 
that  he  was  held  liable  as  endorsier  thereon, 
they  must  find  for  the  plaintiff. 

11. 
If  the  jury  believe,  from  the  evidence,  that 
William  N.  McVeigh,  the  endorser  of  the 
notes  sued  on,  resided  in  the  city  of  Alcxan 
dria  at  the  time  he  endorsed  said  notes,  and 
that  he  afterwards,  and  before  the  maturity ol 
said  notes,  and  after  the  occupation  of  said 
city  by  the  Federal  forces,  left  the  city  o\ 
Alexandria  and  went  within  the  Confeder 
ate  lines  and  adhered  to  the  Confederate 
government,  and  that  the  said  notes  wcrt 
not  paid  at  their  maturity  and  were  pro- 
tested for  non-payment,  and  notices  of 
non-payment  and  protest  of  said  notes 

551  *were,  on  the  days  of  protest  respec- 
tively, left  at  the  residence  or  place  of 

business  of  the  said  endorser;  and  that  th« 
said  endorser,  after  the  occupation  of  the  cit> 
by  the  Federal  forces  and  before  the  close  of 
the  war,  returned  to  the  city  of  Alexandria 
and  when  in  said  city  before  the  close  of  the 
war  as  aforesaid,  he,  the  said  endorser,  was 
notified  by  the  Bank  of  the  Old  Dominion 
that  the  notes  sued  on  were  not  paid,  and 
that  he  was  held  liable  therefor  as  endorser, 
the  jury  must  find  for  the  plaintiff;  and  the 
court  instructs  the  jury  that  the  war  dosed 
in  Virginia  on  2d  of  April,  1866, 

12. 
If  the  jury  believe,  from  the  evidence,  that 
at  the  time  of  the  endorsement  of  the  notes 
sued  on,  the  endorser,  William  N.  McVeigh, 
resided  in  the  city  of  Alexandria ;  that  before 
the  maturity  of  the  said  notes,  and  after  the 
occupation  of  said  city  by  the  Federal  forces, 
he  left  the  city  of  Alexandria  and  went 
within  the  Confederate  lines,  and  adhered  to 
the  Confederate  government;  and  that  tht 
plaintiff,  in  good  faith  and  acting  upon  the 
best  information  it  had  or  could  obtain  at 
the  time,  left  notices  of  the  protest  of  said 
notes,  on  the  day  of  the  protest  thereof,  re- 
spectively, at  the  residence  or  place  of  busi- 
ness of  the  said  endorser,  in  the  said  city;  and 
that  on  the  18th  day  of  July,  1865,  the  stock- 
holders of  the  Bank  of  the  Old  Dominion 
held  a  meeting  in  the  said  city,  at  which 
meeting  the  said  endorser  was  present,  and 
in  the  proceedings  of  which  he  participated, 
at  which  meeting  the  said  stockholders  passed 
a  resolution  repudiating  the  payment  of  all 
notes  due  the  mother  bank  the  amount  of 
which  had  been  paid  in  Confederate  money, 
at  Pearisburg,  in  1864,  and  claiming  that 
such  notes   were   still  due,  and  that  the 

552  makers  and  endorsers  *were  held  liable 
therefor;  and  if  the  jurv  believe  from 

the  evidence  that  the  said  endorser  knew  of 
the  pretended  payment  of  the  notes  sued  on, 
in  Confederate  money,  at  Ppj»n'sburg  branch, 
in  1864;  the  court  instructanrfie  iunf  .that  such 
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action  was  due  diligence  on  the  part  of  the 
plaintiff,  and  was  sufficient  notice  for  said 
endorser,  and  they  must  find  for  the  plain- 
tiff. 

The  13th  need  not  be  stated. 

On  the  motion  of  the  defendant,  the  court 
gave    the    following    instruction: 

"If,  on  or  about  the  30th  of  May,  1861,  and 
prior  to  the  maturity  of  said  notes,  W.  N. 
McVeigh  having  previously  sent  his  family, 
went  himself  within  the  Confederate  lines, 
with  the  intention  of  not  returning  to  Alex- 
andria during  its  occupation  by  the  United 
States  forces,  and  remained  with  them 
continuously  within  the  Confederate  lines 
throughout  the  whole  period  of  the  war  and 
until  the  year  1874,  and  such  absence  at  the 
maturity  of  said  notes,  respectively,  was 
known,  or  by  the  exercise  of  reasonable 
diligence,  must  have  been  known  to  the 
plaintiff,  there  is  no  such  evidence  of  notice, 
of  dishonor  in  the  case  as  is  sufficient  to  fix 
his  liability  as  endorser,  and  the  jury  must 
find  for  him  as  to  all  except  the  two  notes  of 
May  17th  and  June  17th,  as  to  which  notes 
they  will  find  for  the  plaintiff." 

And  to  the  refusal  of  the  court  to  give  the 
instructions  asked  for  by  him,  and  to  the 
giving  the  instruction  asked  for  by  the  de- 
fendant, the  plaintiff  excepted,  and  applied 
to  this  court  for  a  writ  of  error;  which  was 
allowed. 

H.  O.  Claughton,  for  the  appellant. 
John  Howard,  J.  Alfred  Jones,  and  S.  F. 
Beach,  for  the  appellees. 

563  *Anderson,  J.   When  this  cause  was 

formerly  before  us,  we  held  (  McVeigh  & 
al.  v.  The  Bank  of  the  Old  Dominion,  26  Gratt. 
852),  "that  the  notices  addressed  to  William 
N.  McVeigh,  and  delivered  to  his  white 
servant  at  his  residence  in  Alexandria,  and 
the  notice  delivered  to  Ramsey  at  the  Bank 
of  the  Old  Dominion,  under  the  facts  and 
circumstances  disclosed  by  the  record,  were 
insufficient  in  law;  and  that  for  reasons  set 
forth  in  the  opinion,  the  court  below  erred 
in  refusing  to  give  the  defendant's  third 
instruction,  which  is  in  these  words:  *If  the 
jury  believe  from  the  evidence  aforesaid  (the 
evidence  in  the  cause),  that  the  only  notice  of 
the  non-payment  and  dishonor  of  the  notes 
sued  on  given  to  him  by  William  N.  McVeigh 
was  the  notice  contained  in  the  notarial  cer- 
tificate of  protest,  then  said  notice  was  invalid 
and  inoperative  to  bind  the  said  William  N. 
McVeigh,  and  they  must  find  for  him.'  And 
also  that  it  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial.  And  it  was 
considered  by  the  court  'that  the  judgment 
of  the  corporation  court  of  the  city  of  Alex- 
andria be  reversed  and  annulled,  the  verdict 
of  the  jury  set  aside  and  a  new  trial  awarded 
the  plaintiff  in  error.'  And  the  cause  was 
'remanded  to  said  corporation  court  for  fur- 
ther proceedings  theiein'  in  conformity  with 
the  principles  herein  declared,  and  in  the 
opinion  of  the  court,  filed  with  the  record." 
Nothing  can  be  clearer,  therefore,  or  more 
certain,  than  that  it  was  decided  by  this  court 
in  this  cause,  when  it  was  here  before,  that 


the  notarial  protests  and  notices  were  insuffi- 
cient in  law  to  fix  a  liability  in  law  upon  the 
endorser,  William  N.  McVeigh,  and  that  "it 
was  incumbent  upon  the  defendant  in  error 
(the  bank,  now  plaintiff  in  error,)  within  a 
reasonable  time  after  communication  was 
restored  between  the  parties  by  the  termina- 
tion of  the  war,  to  give  the  endorser  notice  of 
the  non-payment  and  dishonor  of  the 
654  notes  in  controversy,  ♦which  were  en- 
dorsed by  him  for  the  accommodation 
of  the  makers."  We  have  no  doubt  that 
these  points  were  rightly  decided,  as  we 
think  is  shown  by  the  opinion  which  was 
delivered  in  support  of  the  decision  to  which 
we  refer,  and  which  on  the  main  point  we 
think  is  sustained  by  the  supreme  court  of  the 
United  States  in  the  more  recent  case  of 
Earle  v.  McVeigh,  i  Otto  U.  S.  R.  503. 

But  the  only  question  which  has  not  been 
decided,  and  which  is  now  properly  before  the 
court  for  its  determination  is,  has  such  notice 
been  given  to  the  endorser  since  the  termina- 
tion of  the  war,  in  a  reasonable  time,  as  was 
held  to  be  requisite  by  the  former  judgment 
of  this  court  in  this  cause?  The  points  thus 
decided  cannot  be  re-examined.  After  the 
cause  was  decided,  the  then  defendant  in 
error  (the  bank)  moved  the  court  for  a  re- 
hearing, which  was  overruled,  there  being 
no  doubt  in  the  mind  of  any  one  of  the  judges 
who  concurred  in  the  decision  that  it  was 
right.  And  to  allow  the  plaintiff  here  to 
litigate  the  points  which  have  been  decided, 
would  be  to  give  him  a  rehearing  now,  which 
was  refused  when  asked  for  in  time.  There 
ought  to  be  an  end  to  controversy.  "Ac- 
cording to  the  established  rule  of  this  court, 
these  points  are  to  be  taken  as  settled  law  in 
this  examination,  and  the  question  is, 
whether  the  case,  as  now  presented  to  us,  is 
beyond  their  influence,"  as  was  said  by 
Carr,  J.,  in  Bank  of  the  Valley  v.  Stribbling, 
ex'or,  7  Leigh  26.  In  Chahoon's  case,  21 
Gratt.  822,  it  was  held  that  a  decision  which 
had  been  made  in  the  first  trial  upon  a  ques- 
tion in  the  cause,  although  by  an  equally 
divided  court,  was  final  and  irreversible  on 
the  second  trial,  and  could  not  be  changed 
even  if  the  court  were  disposed  to  change  it; 
Moncure,  P.,  delivering  the  opinion.  And 
in  the  case  of  Campbell's  ex'or  v.  Campbell's 
ex'ors,  22  Gratt.  649,  Moncure,  P.,  re- 
556  views  the  decisions  of  this  court  *on 
the  subject,  and  deduces  from  them  the 
same  doctrine,  whether  the  decision  was 
made  upon  an  appeal  from  an  interlocutory 
or  final  decree  of  the  circuit  court.  It 
is  also  the  established  doctrine  in  the 
supreme  court  of  the  United  States.  In  a 
recent  case  (Supervisors  v.  Kennicott,  4  Otto 
U.  S.  R.  498),  Chief  Justice  Waite,  speaking 
for  the  whole  court,  said:  "Tt  is  settled  in 
this  court  that  whatever  is  decided  here  upon 
one  appeal,  cannot  be  re-examined  in  a  sub- 
sequent appeal  of  the  same  suit.  Such  sub- 
sequent appeal  brings  up  for  consideration 
the  proceedings  of  the  circuit  court  after  the 
mandate  of  this  court."  This  opinion  he 
fortifies  by  a  reference  to  numerous  deci- 
sions of  that  courtgjtj^(^iJy^hy  make  further 
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references  in  support  of  a  rule  which  has 
been  uniformly  acted  on  by  this  court,  and 
which  is  in  conformity  with  established  prin- 
ciples? There  is  nothing  in  the  case,  as  now 
presented  to  us,  which  takes  it  beyond  the 
influence  of  this  well  established  principle. 
The  record  of  the  second  trial  shows  no  new 
facts,  or  change  of  circumstances,  which 
have  the  slightest  bearing  on  the  aforesaid 
decision. 

At  the  second  trial  the  plaintiff  submitted  a 
series  of  propositions,  in  the  shape  of  instruc- 
tions, and  moved  the  court  to  give  them  to  the 
jury.  Of  the  fifteen  instructions  thus  ten- 
dered, the  court  gave  the  15th  and  rejected  the 
fourteen.  All  of  them,  from  No.  1  to  No. 
B  inclusive,  and  No.  14,  controvert  the  fore- 
going decision  of  this  court,  not  upon  any 
new  evidence  which  had  any  bearing  upon 
the  question,  but  upon  grounds  which  were  as 
cognizable  by  the  court  then  as  now,  and 
were  doubtless  considered  by  the  court,  as  far 
as  they  were  entitled  to  consideration,  or  to 
have  any  influence  in  the  formation  of  its 
opinion.  The  attempt  to  introduce  political 
questions,  and  to  create  issues  between  this 
court  and  the  Federal  court,  which 
556  could  have  no  further  influence  *upon 
the  decision  now  than  before,  as  no 
new  fact  has  been  brought  into  the  record 
on  those  subjects,  cannot  be  sustained.  The 
court  before  refused  to  give  any  opinion  on 
the  constitutionality  of  the  ordinance  of 
secession,  as  it  does  now — such  question  be- 
ing irrelevant  and  not  involved,  as  we  think, 
in  the  decision  of  the  cause.  The  decision  of 
this  court  would  be  the  same,  whether  it  held 
the  said  ordinance  of  secession  to  be  constitu- 
tional or  unconstitutional.  For  the  grounds 
of  our  decision,  we  refer  again  to  the  opinion 
heretofore  referred  to.  26  Gratt.  supra. 
All  these  matters  which  were  foreign  to  the 
questions  in  issue,  and  all  the  argumentation 
and  enunciation  of  principles  in  the  afore- 
said instructions,  were  offered  in  contraven- 
tion of  the  decision  of  this  court;  and  for 
this  cause,  if  there  were  no  other,  the  court 
below  very  properly  refused  to  give  them  to 
the  jury. 

The  9th  and  12th  instructions  relate  to  the 
notice,  required  by  the  former  judgment  of 
this  court,  to  have  been  given  in  a  reason- 
able time  after  the  cessation  of  hostilities, 
&c.  And  the  question,  has  such  notice  been 
given,  is  a  proper  subject  for  consideration 
now. 

To  show  that  it  was  given,  the  plaintiff 
exhibits  a  resolution  which  was  adopted  by  a 
meeting  of  stockholders  of  the  bank,  which 
was  held  in  Alexandria  on  the  18th  of  July, 
1865.    The  resolution  is  in  these  words: 

"Resolved,  That  the  notes  purporting  to 
have  been  paid  at  the  Pearisburg  branch, 
but  which  constitute  a  part  of  the  assets  of 
this  mother  bank,  are  deemed  by  this  meet- 
ing as  still  due  to  it,  and  the  president  and 
directors,  now  about  to  be  elected,  be  re- 
quested to  take  such  legal  proceedings 
against  the  drawers  and  endorsers  to  recover 
the  same  as  they  may  find  for  the  true  inter- 
ests of  the  bank. 
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♦Is  this  a  notice  to  William  N.  Mc- 
Veigh?   Is  it  a  notice  of  the  non-pay- 
ment and  dishonor  of  the  notes  which  are  the 
subject  of  this  controversy? 

It  is  not  a  notice  to  William  N.  McVeigh 
at  all.  His  name  is  not  mentioned.  It  does 
not  seem  to  have  been  intended,  .and  evi- 
dently was  not,  as  a  notice  to  him.  If  the 
bank  had  intended  it  as  a  notice  to  him,  it 
would  have  been  actually  served  on  him 
before  he  left  the  city.  Or  if  it  had  been  the 
intention  to  give  him  notice,  the  president 
and  directors,  as  soon  as  they  were  elected, 
would  have  had  notices  prepared  of  the  non- 
payment and  dishonor  of  the  notes,  and  had 
them  regularly  served  on  him.  It  seems  to 
have  been  intended  as  a  communication  to 
the  president  and  board  of  directors  to  be 
elected;  that  it  was  the  opinion  of  the  meet- 
ing that  a  certain  class  of  notes  were  still  due 
to  the  bank,  and  an  instruction  to  them  to 
take  such  legal  proceedings  for  their  recov- 
ery as  they  may  find  will  be  for  the  true 
interests  of  the  bank.  It  is  rather  a  direc- 
tion to  the  board  for  inquiry.  There  is  no 
positive  decision  that  it  would  be  to  the 
interest  of  the  bank  to  institute  legal  pro- 
ceedings, and  no  positive  direction  to  the 
board  to  bring  suit.  But  if  the  resolution 
had  been  put  in  the  hands  of  William  N. 
McVeigh,  or  if  its  contents  had  been  brought 
to  his  knowledge,  it  is  granted  that  it  would 
have  put  him  on  inquiry,  whether  the  bank 
intended  to  dispute  the  pa3rment  of  the  notes 
which  he  had  endorsed,  and  would  look  to 
him  for  payment.  But  it  is  not  pretended 
that  the  resolution  was  put  in  his  hands,  or 
a  copy  of  it  served  on  him  by  the  bank,  but 
that  it  had  incidently  come  to  his  knowl- 
edge that  the  bank  had  adopted  such  a  reso- 
lution. Would  that  be  such  a  notice  as  is  re- 
quired to  fix  his  liability  as  an  endorser? 
No  precise  form  of  words  are  necessary  to 
constitute  a  notice.  But  there  are  three 
558  requisites,  Mr.  Justice  Story  *says: 
1st.  A  true  description  of  the  note,  so 
as  to  ascertain  its  identity.  2d.  An  assertion 
that  it  was  duly  presented  to  the  maker  at  its 
maturity  and  dishonored;  and,  3d.  That  the 
holder  looks  to  the  endorser  for  reimburse- 
ment and  indemnity."  Story  on  Prom. 
Notes,  §  348.  The  second  requisite  could  not 
be  complied  with  in  this  case.  He  was 
excused  for  not  complying  at  the  time  by  the 
war.  His  duty  to  give  notice — ^this  second 
requirement — was  only  suspended  until  the 
obstructions  caused  by  the  war  were  removed, 
and  then,  all  the  authorities  say,  that  in  a 
reasonable  time  after  they  arc  removed,  he 
must  give  the  notice.  Notice  of  what,  if  not 
of  the  non-payment  and  dishonor  of  the  note, 
and  that  he  was  looked  to  for  payment? 
Notice  is  not  dispensed  with  by  the  war. 
The  requirement  to  give  it  at  the  maturity 
is  all  that  is  dispensed  with  it.  The  require- 
ment to  give  the  notice  is  only  suspended 
until  the  obstruction  to  giving  it  is  removed. 
And  this  is  all;  and  is  necessarily  so,  as  the 
giving  of  the  notice  is  a  precedent  condition 
to  the  liability  of  the  endorser.  Unless  the 
notice  is  implied  by  the  contract  Is  given  to 
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him,  he  is  not  liable.  The  holder  of  the  note 
may  be  excused  by  the  existence  of  war  from 
giving  the  notice  as  promptly  as  the  law  mer- 
chant requires,  but  he  is  not  excused  from 
giving  the  notice  when  the  cause  which  pre- 
vents it  is  removed;  for  until  he  gives  it,  the 
liability  of  the  endorser  is  not  consummated. 
There  can  be  no  good  reason,  therefore,  why 
the  notice,  when  it  is  given,  should  not  com- 
ply with  all  the  requisites  of  the  law  mer- 
chant, except  as  to  the  time  of  giving  it. 
The  notice  may  be  given  in  a  reasonable 
time  after  the  obstruction  is  removed;  but 
when  given,  it  must  be  such  a  notice  as 
would  have  been  required  to  have  been 
given  at  the  maturity  of  the  note,  if  there 
had  been  no  suspension  of  the  contract  by 
war,    or    excuse    for   not   giving   it   at   the 

maturity  of  the  note. 
559  *But  it  is   contended  that  he  had 

knowledge  of  the  non-payment  and 
dishonor  of  the  notes  both  at  the  maturity, 
and  in  a  reasonable  time  after  the  cessation 
of  hostilities,  which  is  equivalent  to  notice. 
This  subject  is  fully  discussed  in  the  opinion 
referred  to,  delivered  in  this  cause,  and  will 
be  found  on  page  847,  and  the  following 
pages  of  26  Gratt.  to  the  close  of  the  opinion. 
The  additional  light  thrown  upon  either  prop- 
osition does  not  alter  the  conclusions  to  which 
we  then  arrived,  but  tends  to  confirm  them; 
that  is,  that  William  N.  McVeigh  had  not  a 
knowledge  that  the  said  notes  had  been  pro- 
tested at  their  maturity,  or  of  their  non-pay- 
ment and  dishonor,  at  the  close  of  the  war, 
or  in  a  reasonable  time  thereafter,  even  if 
his  knowledge  would  excuse  the  bank  from 
giving  notice;  which  we  think  it  would  not. 
Knowledge  of  dishonor  does  not  constitute 
notice.  Juniatta  Bank  v.  Hale,  16  Serg.  & 
R-  157;  Caunt  v.  Thompson,  62  E.  C.  L.  R. 
399;  Tindall  v.  Brown,  1  T.  R.  169;  Brown 
&  Sons  V.  Ferguson,  4  Leigh,  37,  52-53;  Story 
on  Bills,  §  375;  Story  on  Prom.  Notes,  §§ 
367  and  286. 

But  if  it  were  conceded  that  knowledge  by 
the  endorser  of  the  non-payment  arid  dis- 
honor of  the  notes,  and  that  the  bank  looked 
to  him  for  payment,  was  sufficient,  and  that 
the  resolution  aforesaid  was  communicative 
of  such  knowledge,  it  would  still  have  to  be 
shown  that  the  said  resolution  had  been  com- 
municated to  the  endorser,  or  that  he  had 
acquired  a  knowledge  of  its  contents,  and 
that  such  knowledge  was  communicated  or 
acquired  in  a  reasonable  time  after  the  ces- 
sation of  hostilities  and  the  restoration  of 
correspondence. 

Richmond  was  evacuated  on  the  3d  of  April, 
1865,  and  in  a  short  time  thereafter  there  was 
regular  communication  between  that  city, 
where  the  endorser  resided,  and  Alexandria, 
the  domicil  of  the  bank.     From  the  day  of 

the  surrender  of  General  Lee,  on  the 
590      9th  of  April,  '*'there  was  no  organized 

opposition  to  the  government  of  the 
United  States  in  the  state  of  Virginia  (Code 
of  1873,  p.  22).  The  seat  of  the  restored  gov- 
ernment, as  it  was  called,  was  transferred 
from  Alexandria  to  Richmond  on  the  23rd  of 
May,  (Ibid,  page  23)  and  the  whole  state  sub- 
mitted   to    it.      On    that    day    William    N. 
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McVeigh  was  in  Alexandria,  and  was  in 
correspondence  with  the  bank,  as  is  shown 
by  his  letter  of  that  date,  tendering  to  the 
board  of  directors  his  resignation  of  the 
office  of  president,  and  their  non-acceptance 
of  his  resignation.  What  was  there  to  have 
prevented  service  at  that  time  of  the  notice 
which  was  necessary  to  fix  his  liability? 
Was  it  due  diligence?  Was  it  reasonable  to 
delay  two  months  longer  before  giving  him 
an  intimation  that  the  notes,  which  he  be- 
lieved were  paid  by  the  makers  were  still  due, 
and  that  the  bank  looked  to  him  for  payment, 
taking  the  resolution  adopted  on  the  18th  of 
July  as  equivalent  to  notice? 

But  was  he  notified  of  that  resolution,  or 
had  he  knowledge  that  said  resolution  had 
been  adopted  at  the  meeting  of  the  stock- 
holders? It  is  not  pretended  that  the  bank 
ever  notified  him  of  it.  But  the  plaintiff 
relies  on  the  fact  that  he  was  present  at  the 
meeting  and  participated  in  its  proceedings, 
to  prove  that  he  had  knowledge  of  the  reso- 
lution. The  newspaper  report  of  the  pro- 
ceedings of  the  meeting,  which  the  plaintiff 
offered  evidence  to  prove  was  accirrate, 
shows  that  William  N.  McVeigh  was  pre- 
sent at  the  meeting  and  participated  in  pro- 
ceedings in  relation  to  another  matter  in 
which  he  was  deeply  interested,  but  does 
not  show  that  he  was  present  after  that 
matter  was  disposed  of,  when  the  resolu- 
tion in  question  was  offered,  or  when  it  was 
considered  and  adopted.  But  it  does  show 
that  he  took  no  part  in  that  proceeding. 

Now  it  is  fair  to  presume  that  if  he  had 
been  present  and  was  aware  of  it,  he  would 
not  have  allowed  a  resolution  to  pass  sub 
silentio,  which  so  seriously  affected  his 
561  interests,  *and  which  assumed  a  posi- 
tion which  he  did  not  believe  to  be 
correct,  as  is  shown  by  his  strenuous  re- 
sistance to  it,  when  afterwards  brought 
to  a  legal  test  in  the  circuit  court,  pre- 
sided over  by  a  distinguished  judge,  who 
sustained  him;  though  the  act  of  the  leg- 
islature, under  authority  of  which  the 
makers  had  paid  the  notes,  was  long  years 
afterwards  held  by  a  majority  of  this  court  to 
be  unconstitutional.  We  say  it  is  fair  to 
presume  that  he  would  not  have  remained 
silent  and  acquiescent,  but  that  he  would 
have  made  an  effort  to  prevent  its  adoption, 
as  he  had  done  in  other  matter  affecting 
him.  The  presumption  is  that  he  was  not 
present  when  the  resolution  was  offered  and 
passed,  or  at  least  that  he  was  not  aware  of 
it,  as  he  did  not  oppose  it.  The  presumption 
is  conclusive  in  the  absence  of  positive  testi- 
mony to  the  contrary.  There  is  no  proof  that 
he  was  then  present,  or  that  he  knew  of  it; 
but  there  is  positive  proof  to  support  the  pre- 
sumption that  he  did  not  know  of  it.  His  own 
testimony  'introduced  by  the  plaintiff,  "proves 
positively  that  he  had  no  knowledge  of  said 
resolution.  And  it  is  further  proved  by  him 
and  James  H.  McVeigh,  for  the  defence, 
'*that  no  demand  was  ever  made  upon  them 
for  the  payment  of  said  notes,  and  that  no 
notice  was  given  them  that  they  were  held 
bound  for  the  payment,  until  and  except  as 
they  were  served  with  notice  in  this  suit.'* 
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Now,  the  9th  and  12th  instructions  tendered 
by  the  plaintiff  are  fatally  defective  in  this, 
that  they  in  effect  not  only  charge  the  jury 
to  draw  an  inference  from  a  fact,  (the  pres- 
ence of  William  N.  McVeigh  at  the  meeting), 
which  is  not  sufficient  to  warrant  such  infer- 
ence, (but,  as  we  have  shown,  is  contrary  to 
the  natural  presumption,)  but  also  to  disre- 
gard the  positive  testimony.  The  court  did 
not  err,  therefore,  in  refusing  to  give  them 

to  the  jury. 
569  *There  is  another  ground  upon  which 

the  learned  counsel  for  the  plaintiff 
relics  as  presumptive  evidence  of  knowledge: 
that  said  McVeigh  was  president  of  the  bank. 
It  is  true  he  was  president  when  he  aban- 
doned his  residence  in  Alexandria  and  crossed 
the  belligerent  lines,  and  never  resigned  his 
office  until  the  23d  of  May,  1865,  and  that  he 
attended  to  some  matters  of  the  bank,  in  that 
capacity,  within  the  Confederate  States, 
which  were  after  the  war  disclaimed  by  the 
bank.  But  to  infer  from  the  foregoing,  and 
from  the  duty  of  the  president  "generally  to 
superintend,  and  diligently  to  attend  to  the 
business  of  the  bank,"  that  he  had  knowledge 
of  the  non-payment  and  dishonor  of  the  notes 
in  controversy,  and  that  the  bank  looked  to 
him  for  payment,  when  the  fact  is  palpable 
on  the  face  of  the  record,  that  he  was  sepa- 
rated from  the  bank  by  hostile  armies  during 
the  whole  period,  and  that  the  said  duties  of 
president  could  not  be,  and  were  not,  per- 
formed by  him,  is  to  close  the  eyes  to  the 
facts,  and  has  not  even  the  show  of  plausi- 
bility. The  inference  is  at  least  as  illogical 
■as  the  proposition  we  have  just  disposed  of. 

The  10th  instruction  is  not  law,  nor  adapted 
to  the  facts  of  the  case,  and  was  calculated 
to  mislead  the  jury.  The  court  might  prop- 
erly have  reversed  it,  and  instructed  the  jury 
that  though  the  endorser  had  knowledge  at 
any  time  during  the  war  that  the  notes  were 
dishonored  and  protested,  but  that  the  amount 
of  said  notes  was  afterwards  paid  at  Pearis- 
burg  in  1864,  in  Confederate  money,  as 
authorized  by  act  of  the  legislature  of  the 
state,  although  years  afterwards  said  law 
was  adjudged  to  be  unconstitutional,  and 
that  said  endorser  believed  that  said  payment 
was  valid,  and  had  no  knowledge  that  the 
bank  claimed  to  the  contrary  prior  to  the 
adoption  of  the  resolution  at  a  meeting  of 
the  stockholders  on  the  18th  of  July,  1865, 
referred  to  (if  he  had  any  knowl- 
563  edge  then,  *which  he  denied),  be- 
tween three  and  four  months  after 
the  cessation  of  hostilities  in  this  state, 
and  after  communication  had  been  re- 
stored between  his  residence  and  the  domi- 
cil  of  the  bank,  and  nearly  two  months 
after  he  was  in  Alexandria,  on  the  23d  of 
May,  1865,  and  in  actual  correspondence  with 
the  bank,  although  he  was  present  at  the 
meeting  which  adopted  the  said  resolution 
and  took  part  in  its  proceedings,  but  took 
no  part  in  the  proceedings  when  the  reso- 
lution aforesaid  was  adopted,  and  that  there 
is  no  proof  that  he  was  then  present,  but 
positive  proof  that  he  h^d  no  knowledge  that 
the  meeting  had  adopted  any  such  resolution, 


and  that  the  first  knowledge  that  he  had  that 
the  bank  repudiated  the  said  payment  at 
Pearisburg  and  looked  to  him  for  the  payment 
of  said  notes,  was  the  service  of  process  in 
this  suit;  the  jury  should  find  for  the  defend- 
ant. The  instruction  tendered  is  also  objec- 
tionable in  deducing  its  conclusion  from  an 
alternative  hypothesis,  that  he  had  been  in- 
formed by  officers  of  the  bank  when  there  is 
not  a  scintilla  of  evidence  to  support  sudi  an 
hypothesis;  and,  indeed,  the  other  alternative 
hypothesis,  that  he  was  notified  by  said 
resolution  is  wholly  unsupported  by  the  evi- 
dence. This  instruction,  as  well  as  others, 
was  ingeniously  framed,  and  was  calculated 
to  confuse  and  mislead  the  jury,  and  was 
properly  rejected  by  the  court. 

There  is  no  evidence  in  the  cause  of  which 
the  11th  instruction  can  be  predicated,  and 
as  the  court  was  not  bound  to  enunciate  ab- 
stract principles  of  law,  whether  the  instruc- 
tion correctly  asserted  the  law  or  not,  of 
which  this  court  does  not  deem  it  proper  to 
express  an  opinion,  the  court  below  did  right 
to  refuse  to  give  the  instruction. 

If  the  court  erred  in  not  giving  the  13th 
instruction,  the  plaintiff  is  not  prejudiced  by 
it,  inasmuch  as  the  finding  of  the  jury  and 
the  judgment  of  the  court  is  in  conformity 
with  it.  This  disposes  of  all  the  plain- 
564  tiff's  fifteen  ♦instructions.  The  de- 
fendant only  tendered  one  instruction 
which  was  given  by  the  court,  and  we  think 
properly,  as  is  shown  by  the  views  which  we 
have  already  expressed.  This  disposes  of 
all  the  instructions,  and  of  the  plaintiffs 
third  exception. 

The  court  is  of  opinion  that  there  is  no 
error  in  the  rulings  of  the  court  as  set  oat  in 
the  plaintiff's  1st  and  2nd  bills  of  exception, 
and  upon  the  whole  to  aflirm  the  judgment 
of  the  court  below,  with  costs. 

Staples  and  Burks.  J's,  concurred  in  the 
opinion  of  Anderson,  J. 

Moncure,  P.,  and  Christian,  J.,  dissented 

Judgment  affirmed. 


565      *Gillett  v.  The  American  Stove  and 
Hollow  Ware  Co. 

November    Term,    1877,    Richmond. 

Absent,  Moncure,  P. 

SvltM    by    CorporatlOB — AverHieiits.*— Is   an 

action  of  assumpsit  the  writ  and  declaration  is  in 
the  name  of  a  plaintiff  which  indicates  that  said 
plaintiff  is  a  corporation,  but  it  is  not  atated  to  be 
a  corporation.  The  defendant  pleads  non-iissum^sit. 
but  docs  not  file  an  affidavit  that  the  plaintiff  is  tMC 
a  corporation.  Under  th?  statute  it  is  not  necessar/ 
that  the  plaintiff  should  prove  it  is  a  corporatioiL 
Code  of  1873,  ch.   167,  |  40,  p.   1094, 

This  was  an  action  of  assumpsit  in  the 
corporation  court  of  the  city  of  Xorfolk,  in 
which  the  plaintiff  declares  as  The  American 
Stove  and  Hollow  Ware  Company,  withoft 
stating  it  is  a  corporation,  against  J.  R- 
Gillett.    On  the  triil  the  defendant  demurred 


♦Siiitn     by     Corporatlom — Avermeatii.— See 

Railroad    Co.   ▼.    Sherman.,  3^  Graft    602,  aod  Mi*. 
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to  the  evidence;  and  there  was  a  verdict  and 
judgment  for  the  plaintiff.  And  Gillett 
thereupon  applied  to  this  court  for  writ  of 
error  and  supersedeas;  which  was  allowed. 
The  case  is  stated  by  Judge  Burks  in  his 
opinion. 

W.   H.  C.  Ellis,  for  the  appellant. 
John  J.  Burroughs,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  American  Stove  and  Hollow  Ware 
Company  brought  an  action  of  assump- 
666  sit  in  the  corporation  court  ♦of  the  city 
of  Norfolk,  against  J.  R.  Gillett,  the 
plaintiff  in  error  here,  to  recover  the  amount 
of  an  account  against  him  for  goods  sold  and 
delivered.  The  declaration  contains  the 
common  counts  only,  and  the  plaintiff's 
account  was  filed  as  a  bill  of  particulars  with 
the  declaration. 

The  defendant  pleaded  the  general  issue, 
and  also  filed  an  account  of  set-offs  against 
the  plaintiff's  demand.  At  the  trial  the 
defendant  tendered  a  demurrer  to  the  evi- 
dence, in  which  the  plaintiff  joined;  and  upon 
argument  of  the  demurrer,  the  plaintiff  had 
judgment  for  the  amount  of  damages  condi- 
tionally assessed  by  the  jury  in  their  verdict. 

The  principles  governing  a  demurrer  to 
evidence  are  well  settled  by  numerous  deci- 
sions of  this  court.  It  is  necessary  to  refer 
only  to  the  recent  case  of  Trout  v.  Va.  & 
Tenn.  R.  R.  Co.,  23  Gratt.  619,  where  many 
of  the  cases  are  cited  and  commented  on  in 
the  opinion  of  the  court  delivered  by  the 
president.  The  established  rule  is,  that  the 
demurrant  allows  full  credit  to  the  evidence 
of  the  demurree  (waiving  all  of  his  own  in 
conflict  therewith),  and  admits  all  the  facts 
directly  proved  by,  or  which  a  jury  might 
fairly  infer  from,  such  evidence. 

It  is  not  denied  by  the  counsel  for  the 
plaintiff  in  error,  and  if  it  were  it  is  clearly 
proved  by  the  evidence  in  this  case,  that  the 
goods  mentioned  in  the  account  filed  with  the 
declaration,  were  sold  and  delivered  to  the  de- 
fendant, and  that  after  sale  and  delivery, 
and  before  suit  brought,  the  defendant  ad- 
mitted his  indebtedness  for  the  amount 
claimed  by  offering  to  pay  it  in  weekly  in- 
stalments until  the  whole  amount  should  be 
discharged. 

The  only  error  assigned  here  is  that  there 
■was  no  proof  that  the  plaintiff  was  an  incor- 
porated company.  No  evidence  was  offered 
to  prove  that  fact,  and  under  the  pleadings 

none   was   necessary. 
567  *In  a  suit  by  or  against  a  corporation 

it  was  necessary  at  common  law  to 
prove  the  existence  of  the  corporation  when- 
ever that  fact  was  put  in  issue  by  proper  plea ; 
and  it  was  held  that  the  plea  of  non-assumpsit 
did  put  such  fact  in  issue.  Jackson's  adm'x 
V.  Bank  of  Marietta,  9  Leigh,  240,  and  cases 
there  cited. 

So  it  would  be  on  the  plea  of  nil  debet,  and 
the  like. 

The  rule  oftentimes  operated  delay  in  trials, 
sometimes  surprise,  and  occasionally  a  total 
failure  of  justice.     It  was  to  remedy  these 
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mischiefs  that  the  general  assembly,  by  an 
act  approved  June  4,  1870,  amending  section 
39,  chapter  171  of  the  Code  of  1860,  changed 
or  modified  the  common  law  rule  by  provid- 
ing that  where  plaintiffs  or  defendants  sue  or 
are  sued,  as  a  corporation,  it  shall  not  be 
necessary  to  prove  the  fact  of  incorporation, 
unless  with  the  pleading  which  puts  the  mat- 
ter in  issue  there  be  an  affidavit  denying  such 
incorporation.  Acts  of  1869-70,  ch.  112,  p.  151 ; 
Code  of  1860,  ch.  171,  §  39;  Code  of  1873,  ch. 
1B7.  §  40,  p.  1094. 

No  affidavit  was  filed  by  the  defendant  with 
the  plea  in  this  case,  and  it  is  contended  by 
his  counsel  here  that  the  case  does  not  come 
within  the  operation  of  the  statute,  because, 
as  alleged,  it  does  not  appear  that  the  plain- 
tiff "sued  as  a  corporation." 

We  think  it  does  sufficiently  appear  that 
the  plaintiff  "sued  As  a  corporation." 

The  writ  and  declaration  are  in  the  name 
of  "The  American  Stove  and  Hollow  Ware 
Company"  as  plaintiff.  The  name  imports 
a  corporation,  or  at  least,  the  description 
amounts  to  an  allegation  that  the  plaintiff  is 
a  corporate  body. 

Woolf  V.  The  City  Steamboat  Company,  62 
Eng.  C.  L.  103,  was  a  case  in  assumpsit. 
The  declaration  commenced  thus:  "The 
plaintiff  complains  of  The  City  Steamboat 
Company,  who  have  been  summoned," 
568  &c.  There  ♦was  a  special  demurrer  to 
the  declaration,  assigning  for  causes, 
that  the  names  of  the  defendants  were  not 
stated;  that  it  did  not  appear  whether  they 
were  sued  as  a  corporation  or  a  company  com- 
pletely registered,  or  by  virtue  of  what  act  of 
parliament  they  were  entitled  to  be  sued  by 
the  name  of  a  company.  Maule,  J.,  in  ren- 
dering judgment,  the  rest  of  the  court  con- 
curring, said:  "The  mode  of  pleading  is 
governed  either  by  positive  rules  or  by  a 
known  course  of  precedents.  There  is  no 
positive  rule  that  I  am  aware  of,  which  re- 
quires such  a  mode  of  description  as  the  de- 
fendant's counsel  insists  upon  in  this"  case; 
nor  is  the  description  which  is  given  at  all  not 
of  the  usual  form:  it  impliedly  amounts  to 
an  allegation  that  the  defendants  are  a  corpo- 
rate body." 

In  Norriss  v.  Stapps,  Hob.  210,  the  Lord 
Chief  Justice  said:  "I  am  opinion  that  they 
(the  plaintiffs)  needed  not  to  show  how  they 
were  incorporated,  for  the  name  argues  a  cor- 
poration, as  the  like  of  cities;  and  the  plea 
nil  debet   (or  the  like)   requires  proof  of  it." 

The  decision  in  Henriquies  v.  Dutch  AVest 
India  Company,  2  Ld.  Raymond,  1532,  is  to 
the  same  effect. 

In  the  case  of  Rees  v.  Conococheague  Bank, 
5  Rand.  326,  the  declaration  was  in  the  name 
of  "The  President  and  Directors  of  the 
Conococheague  Bank."  without  further  de- 
scription. It  was  not  alleged  in  terms  that 
the  bank  was  a  corporation,  or  how  or  by 
what  power  it  was  incorporated.  Judge 
Green,  in  his  opinion,  concurred  in  by  the 
other  judges,  said:  "Whether  the  Bank  of 
Conococheague  is  an  incorporated  bank  or 
not,  or  whether  they  have  a  legal  right  to  sue 
in  the  name  of  the  president  and  directors' 
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only,  are  questions  which  might  have  been 
put  in  issue  by  the  defendant  or  raised  upon 
the  trial  of  the  general  issue.  No  averments 
as  to  these  subjects  were  necessary  in  the 

declaration. 
660  *The  mode  of  declaring  at  common 

law  was  not  affected  by  the  act  of  June 
4,  1870;  and  as  the  declaration  in  this  case 
would  have  been  sufficient  prior  to  that  act  to 
indicate  that  the  plaintiff  "sued  as  a  corpo- 
ration," it  is  sufficient  for  that  purpose  since 
the  act;  and  as  the  defendant  did  not  file 
with  his  plea  the  affidavit  required,  proof  by 
the  plaintiff  "of  the  fact  of  incorporation" 
was  dispensed  with  by  the  act. 

The  court  is  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  judgment 
of  the  corporation  court  of  the  city  of  Nor- 
folk, and  that  the  same  should  be  affirmed. 

Judgment  affirmed. 


670      •Matthews  v.  Warner's  Adm'r. 

[26  Am.   Rep.   396.] 

November  Term,    1877,    Richmond. 

Absent,  MoNCURB,  P. 

1.  Death   by  Wromarfal   Act — ^A^ermeiitB. — 

In  an  action  under  chapter  145,  i  7-9,  Code  of 
1873,  to  recover  damages  for  the  death  of  a  person 
caused  by  the  wrongful  act,  &c.,  of  another,  it  is 
not  necessary  to  aver  in  the  declaration  for  whose 
benefit  the  action  is  brought. 

2.  Same — Damaves — Ajsaesslnar* — ^In  such  an 
action  the  jury,  in  assessing  the  damages,  are  not 
confined  to  the  mere  pecuniary  loss  and  injury,  but 
may  give  such  damages  as  to  them  "may  seem  fair 
and  just." 

ft.  Same — Defence* — Comtrlbutory  Nearll- 
areace. — ^Where,  in  such  an  action,  the  death  was 
caused  by  the  wrongful  act  of  the  defendant,  it  is 
no  defence  that  the  death  was  the  result  of  the  mis- 
conduct or  neglect  of  the  deceased;  but  that  cir- 
cumstance may  dffect  the  quantum  of  damages. 

4«  Grounds  of  Contlnoanee — ^Absence  of 
Material  WltnesB. — In  order  to  entitle  a  party 
to  a  continuance  on  the  ground  of  the  absence  of  a 
material  witness,  it  is  necessary  that  he  should  have 
used  due  diligence  to  ascertain  the  materiality,  and 
to  procure  the  attendance  of  the  witness. 

This  was  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Accomac  county, 
brought  by  Tohn  J.  Tunnell,  administrator  of 
Montesco  Warner,  deceased,  against  Franklin 
M.  Matthews,  to  recover  damages  for  the  kill- 
ing of  Warner  by  Matthews.  On  the  trial, 
the  evidence  showed  that  after  receiving 
very  abusive  language  from  Warner,  and 
that  repeated,  Matthews  shot  him,  and  that 
he  died  from  the  effects  of  the  shot  in  about 


<lae«tlonB  Involved  In  the  Principal 
Cajie. — ^In  Railroad  Co.  v.  Noell,  32  Gratt.  394,  the 
court  said:  "The  questions  raised  by  the  demurrer  are 
the  same  as  those  decided  by  the  court  in  the  case  of 
Railroad  Co.  v.  Wightman,  29  Gratt.  431,  and  re- 
affirmed in  Matthews  v.  Warner,  29  Gratt.  570."  See 
these  cases  and  notes,  for  a  discussion  of  the  prin- 
ciples involved  in  the  principal   case. 
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ten  days.     They  were  both  young  and  un- 
married men,  and  Warner  much  the  most 

powerful  of  the  two.  His  mother  was 
671      *the  wife  of  the  plaintiff,  and  it  did  not 

appear  that  he  had  either  sisters  m 
brothers.  Matthews'  estate  was  estimated 
at  certainly  not  more  than  $1,000. 

The  jury  rendered  a  verdict  for  the  plain- 
tiff for  $700,  and  directed  that  the  same  should 
be  paid  to  Sinah  Tunnell,  the  wife  of  tht 
plaintiff  and  the  mother  of  Warner. 

The  several  questions  raised  in  the  progress 
of  the  cause,  are  stated  in  the  opinion  of 
Judge  Christian.  Matthews  applied  to  this 
court  for  a  writ  of  error  and  supersedeas; 
which  was  awarded. 

Meredith,  for  the  appellant 

Neely,  and  Walker  &  Hundley,  for  the  ap- 
pellee. 

Christian,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Accomac 
county. 

The  suit  was  brought  by  tHe  personal  rep- 
resentative of  Warner  to  recover  damages  of 
Matthews,  under  the  7th  and  8th  sections 
of  chapter  145,  Code  of  1873,  which  provide 
that  a  claim  for  damages  may  be  maintained 
by  the  personal  representative  of  one  wb^e 
death  has  been  occasioned  "by  the  wrongful 
act,  neglect,  or  default  of  any  person  or  cor- 
poration." The  certificate  of  facts  show  that 
Warner  was  shot  and  killed  by  Matthews 
under  circumstances  which,  if  not  such  as 
the  law  declares  to  be  murder  in  tlie  second 
degree,  or,  at  the  very  least,  voluntary  man- 
slaughter, certainly  must  be  held  to  be  a 
wrongful  act.  Suit  was  brought  by  the  ad- 
ministrator of  the  deceased  under  the  statate 
above  referred  to,  and  a  verdict  was  recovered 
against  the  plaintiff  in  error  for  the  sum  of 
seven  hundred  dollars,  for  which  judgment 
was  rendered  by  the  circuit  court,  and  to  this 
judgment  a  writ  of  error  was  awarded  by 

one  of  the  judges  of  this  court. 
572  ♦The  first  error  assigned  is  the  ac- 

tion of  the  court  overruling  the  de- 
murrer to  the  declaration. 

The  demurrer  was  intended  to  assert  the 
proposition,  that  in  an  action  under  the  stat- 
ute, by  the  personal  representative  of  the 
person  killed,  it  is  necessary  to  aver  in  the 
declaration  for  whose  benefit  the  suit  is  prose- 
cuted, whether  the  family  of  the  deceased, 
parent,  wife  or  child,  or  for  his  creditors,  and 
that  under  the  statute  this  is  essential  to  en- 
able the  jury  to  distribute  the  damages  in 
such  proportions  as  they  may  direct. 

This  question  has  been  already  settled  by 
this  court.  In  the  case  of  Baltimore  and 
Ohio  Railroad  Company  v.  Wightman,  de- 
cided at  the  present  term,  Judge  Staples,  in 
an  elaborate  opinion,  in  which  he  carefully 
compares  the  Virginia  statute  with  those  of 
other  states,  and  reviews  the  decisions  under 
these  statutes,  founded  upon  their  peculiar 
requirements  and  phraseology,  reaches  the 
following  conclusion,  which  was  concurred 
in  by  the  whole  court:  "The  statute  was  de- 
signed to  give  the  personal  representative  a 
Digitized  by  VjO* 
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right  of  action  wherever  the  deceased  would 
have  had  it,  had  he  lived.  The  declaration 
must,  therefore,  always  state  such  facts  as 
will  show  a  good  cause  of  action  on  the  part 
of  the  deceased  himself  (if  he  were  living). 
And  this  would  seem  to  be  the  only  test 
prescribed  by  the  statute.  The  defendant 
knows  that  the  damages  are  primarily  for 
the  benefit  of  the  family,  for  so  the  law  de- 
clares, and  he  can  be  very  rarely  surprised 
by  the  evidence  on  this  point.  The  man- 
ner in  which  the  damages  are  to  be  distrib- 
uted is  no  concern  of  the  defendant  and  not 
under  control  of  the  plaintiff.  It  is  a  question 
for  the  jury  exclusively,  not -involved  in  the 
issue.  It  is  very  probable  that  no  serious  in- 
convenience would  result  from  requiring  the 
plaintiff  to  state  for  whose  benefit  the  action 
is  brought,  but  such  an  averment  is  not 
essential  to  the  action.  If  we  require 
67S  it  to  ♦be  made  merely  because  it  has  a 
material  bearing  upon  the  question  of 
damages,  it  will  be  difficult  to  assign  a  limit 
to  allegations  of  that  character.  In  simpli- 
fying all  the  proceedings  and  pleadings  we 
best  promote  the  objects  of  the  statute." 
Upon  the  question,  therefore,  raised  by  the 
demurrer  in  this  case  without  repeating  the 
argument  and  the  authorities  relied  upon  by 
Judge  Staples,  I  shall  content  myself  with 
saying  that  upon  the  principles  and  authori- 
ties cited  in  Baltimore  and  Ohio  Railroad 
Company  v.  Wightman,  and  which  are 
equally  applicable  to  this  case,  there  was  no 
error  in  the  judgment  of  the  circuit  court  of 
Accomac  in  overruling  the  demurrer  to  the 
declaration. 

The  second  error  assigned  is  the  refusal  of 
the  court  to  give  the  instructions  asked  for 
by  the  defendant  (plaintiff  in  error  here),  as 
set  forth  in  the  third  bill  of  exceptions,  which 
instruction  is  as  follows:  "If  the  jury,  from 
the  evidence,  should  find  for  the  plaintiff, 
then  the  measure  of  damages  in  this  action 
is  the  pecuniary  loss  sustained  by  Sinah 
Tunnell,  the  mother  of  the  plaintiff's  intes- 
tate, by  reason  of  the  death  of  the  said 
Montesco  Warner,  and  the  jury,  in  assessing 
the  damages,  must  confine  themselves  to  in- 
juries of  which  a  pecuniary  estimate  can  be 
made  in  reference  to  a  reasonable  expectation 
of  pecuniary  benefit,  as  of  right  or  other- 
wise, to  his  said  mother,  from  the  continu- 
ance of  the  life  of  the  said  Montesco  Warner, 
and  cannot  take  into  consideration  the  men- 
tal suffering  occasioned  by  his  death  to  his 
said  mother." 

This  instruction  was  refused  by  the  circuit 
court,  and  presents  for  our  consideration  the 
important  question,  What  is  the  true  con- 
struction to  be  given  to  the  statute  respecting 
the  measure  of  damages  which  it  prescribes? 
Whether  the  jury  is  confined  in  its  estimate 
of  the  damages  incurred  by  the  death  of 
674  the  party  to  the  pecuniary  loss  *thereby 
sustained  by  the  party  for  whose 
benefit  the  suit  is  brought,  or  whether  they 
are  justified  in  giving  punitive  and  exem- 
plary damages.  This  statute,  in  this  respect, 
has  never  been  construed  by  this  court;  in- 
deed, it  has  been  upon  the  statute  book  but  a 
few  years,  and  few  cases  have  arisen  under 


it  in  this  state.  We  must,  therefore,  look  to 
the  English  statute  and  the  statutes  of  other 
states  of  the  Union,  and  the  decisions  under 
those  statutes  in  order  to  arrive  at  the  true 
interpretation  to  be  giVcn  to  our  own. 

The  seventh  section  of  our  statute  is  toti- 
dem  verbis  with  the  corresponding  section  of 
the  English  statute:  "§  7.  Whenever  the 
death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect  or  default  of  any  per- 
son or  corporation,  and  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured,  or  if 
she  be  a  married  woman,  her  husband,  either 
separately  or  together  with  her,  to  maintain 
an  action  and  recover  damages  in  respect 
thereof,  then,  and  in  every  such  case,  the 
person  who,  or  corporation  which  would  have 
been  liable,  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law 
to  a  felony:  provided,  that  in  no  case  shall 
the  recovery  exceed  the  sum  of  ten  thousand 
dollars."  The  second  section  of  the  English 
statute  provides  that  "eveiy  such  action  shall 
be  for  the  benefit  of  the  wife,  husband,  parent 
and  child  of  the  person  whose  death  shall  be 
so  caused,  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administrator  of  the 
person  deceased;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may 
think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively 
for  whose  benefit  such  action  shall  be 
brought;  and  the  amount  so  recovered, 
575  *after  deducting  the  costs  not  recov- 
ered from  the  defendant,  shall  be  di- 
vided amongst  the  before-mentioned  parties 
in  such  shares  as  the  jury,  by  their  verdict, 
shall  find  and  direct." 

The  statutes  of  most  of  the  states  of  the 
Union  do  not  differ  materially  from  the  Eng- 
lish statute,  except  as  to  the  parties  who  may 
recover,  and  for  whose  benefit  suit  may  be 
brought,  and  except  as  to  the  limitation  of 
the  amount  that  may  be  recovered.  In  nearly 
all  of  them  the  recovery  is  limited  either  in 
express  terms,  or  by  necessary  implication 
to  such  damages  as  are  pecuniary  and  actual, 
and  not  exemplary.  Under  the  English  act, 
and  those  modelled  after  it  in  the  states,  the 
courts  have  uniformly  held  that  nothing  can 
be  allowed  as  damages  under  those  statutes  on 
account  of  the  physical  or  mental  sufferings 
of  the  deceased,  or  for  the  sorrow,  sufferings 
or  grief  of  the  surviving  relatives  who  may 
be  entitled  to  recover,  but  that  the  damages 
provided  for  and  recoverable  under  them  are 
only  such  as  are  pecuniary  and  actual,  and 
not  exemplary.  Field  on  Damages,  §  630, 
and  cases  there  cited. 

But  these  decisions,  many  of  which  were 
strongly  relied  on  by  the  learned  counsel  of 
the  appellant,  are  made  under  statutes  which, 
either  in  terms  or  by  fair  construction,  forbid 
the  recovery  of  punitive  and  exemplary  dam- 
ages. Such  decisions  can  only  be  authority 
when  we  find  the  statutes  upon  which  they 
are  founded  of  like  character  with  ours.  The 
Virginia  statute  differs  most  materially  from 
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the  English  statute  and  those  of  the  states 
(as  nearly  all  are)  modelled  upon  the  English 
statute,  in  this  most  important  particular. 
In  the  section  which  defines  the  character  of 
the  damages  recoverable  under  these  statutes, 
the  English  statute  declares  that  "in  every 
such  action  the  jury  may  give  such  damages 
as  they  may  think  proportioned  to  the 
576  injury  resulting  ♦from  such  death  to 
the  parties  respectively  for  whose  ben- 
efit such  action  shall  be  brought." 

The  statute  of  New  York,  and  of  all  the 
other  states,  modelled  upon  the  English 
statute,  are  found  to  be  in  the  following  terms, 
or  those  of  like  import:  "The  jury  may  give 
such  damages  as  they  may  deem  fair  and 
just  compensation  (not  exceeding  a  specified 
sum),  with  reference  to  the  pecuniary  inju- 
ries resulting  from  such  death  to  the  parent 
next  of  kin,"  &c.,  &c.  In  our  statute,  instead 
of  these  words,  or  words  of  like  import,  being 
employed,  it  is  declared  that  "the  jury  in  any 
such  action  may  award  such  damages  as  to 
it  may  seem  fair  and  just,"  &c.  Certainly, 
in  the  Virginia  statute,  there  are  no  words 
of  limitation  as  in  the  English  statute,  and 
those  modelled  thereon,  confining  the  jury 
in  the  assessment  of  damages  to  merely  pe- 
cuniary injury;  but,  by  the  very  terms  of  the 
statute,  the  damages  are  such  "as  to  the  jury 
may  seem  fair  and  just."  We  are  bound  to 
presume  that  the  legislature  which  enacted 
this  law  was  familiar  with  the  English  stat- 
ute, and  those  of  the  other  states  of  the  Union, 
and  of  the  English  and  American  decisions 
under  them.  And  it  is  a  most  significant 
fact,  that  with  the  English  and  American 
statutes  before  them,  and  familiar  with  the 
decisions  under  them,  the  legislature,  after 
following  the  English  statute  and  the  New 
York  statute  up  to  the  point  where  the  meas- 
ure of  damages  in  the  one  case  is  declared 
to  be  "proportioned  to  the  injury,"  and  in 
the  other  "with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,"  at  that 
point,  discarded  these  terms,  and  in  lieu 
thereof  adopted  the  language,  "such  damages 
as  to  the  jury  may  seem  fair  and  just."  It 
is  impossible  to  conceive  that  the  omission 
of  such  language,  and  the  adoption  of  other 
terms  meaning  the  very  reverse,  could  have 
been  accidental.  We  must  conclude  that  it 
was  done  with  a  design,  and  that  design 
677  *plainly,  by  all  the  recognized  rules 
of  construction,  was  to  declare  that  in 
an  action  for  the  death  of  a  party  caused  by 
the  wrongful  act,  neglect  or  default  of  any 
person  or  corporation,  such  damages  may  be 
recovered  "as  to  the  jury  may  seem  fair  and 
just." 

I  think  it  is  manifest  that  the  legislature 
intended,  as  in  Kentucky,  Iowa,  Connecticut, 
and  California  (which  states  are  exceptional 
to  the  English  statute),  to  allow  the  jury  in 
such  cases  to  award  punitive  and  exemplary 
damages. 

It  was  argued  very  earnestly  by  the  learned 
counsel  for  the  appellant,  that  such  a  con- 
struction of  the  statute  as  we  have  here  given 
would  result  in  great  injustice,  if  juries  are 
to  be  turned  loose  to  assess  damages  accord- 
ing to  their  own  notions,  as  to  compensation 


for  the  mental  sufferings  and  agony  of  a 
mother  losing  her  child,  or  of  a  wife  losing 
her  husband,  unrestrained  by  statutory  en- 
actment confining  them  to  the  actual  pecu- 
niary injury  resulting  from  death.  There  are 
two  answers  to  such  arguments — one  is  ita 
est  scripta  lex.  The  other  is — we  must  pre- 
sume the  legislature  knew  the  force  and  effect 
of  their  own  enactments.  They  must  have 
been  cognizant  of  the  statutes  and  the 
decisions  under  them.  And  they  must,  with 
such  knowledge,  have  known  the  force  and 
effect  of  the  language  they  used.  It  may  be 
they  intended,  as  they  must  have  intended  to 
make  no  distinction  in  a  case  where  a  man  of 
full  vigor,  devoting  his  whole  life  and  service 
to  the  support  of  his  family,  was  killed  by 
wrongful  act,  negligence  or  default,  and  an 
aged  man  or  woman,  or  a  child  or  cripple 
who  was  utterly  dependent,  whose  death  is 
caused  in  the  same  way.  In  either  case,  as 
the  law  is  written,  the  person  or  corporation 
by  whose  wrongful  act,  default  or  negligence 
the  death  is  caused,  is  liable  in  damages, 
and  in  such  damages  *'as  to  the  jury  may 
seem  fair  and  just." 

578  *But  if  the  law  as  it  is  written  is 
unjust  and  oppressive,  and  contrary  to 

the  laws  of  most  of  the  other  states  of  the 
Union,  it  is  for  the  legislature  to  change  the 
law.  This  court  can  neither  amend  or  annul 
the  statute  law,  (unless  it  be  unconstitu- 
tional). That  is  the  province  of  the  legisla- 
ture. This  court  can  only  interpret  the  law 
as  we  find  it;  and  so  interpreting  it,  we  are 
constrained  to  say,  that  under  our  statute 
the  jury  are  not  confined  to  mere  pecuniary 
damages,  and  that  the  circuit  court  did  not 
err  in  refusing  the  instruction  offered  by  the 
plaintiff  in  error. 

The  third  ground  of  error  assigned  is  that 
raised  by  the  4th  bill  of  exceptions,  which  is 
in  these  words: 

"After  the  hearing  of  the  evidence,  the 
defendant,  by  his  counsel,  moved  the  court 
to  instruct  the  jury  as  follows:  'That  if  the 
jury  believe,  from  the  evidence,  that  the 
death  of  the  deceased,  Montesco  Warner,  was 
the  result  of  his  own  misconduct  or  neglect, 
then  the  jury  must  find  for  the  defendant'" 

This  instruction  the  court  refused  to  give 
I  am  of  opinion,  that  there  was  no  error  in 
such  refusal.  This  is  not  a  case  in  which 
contributory  negligence  can  be  pleaded.  The 
death  in  this  case  was  not  caused  by  negli- 
gence; it  was  caused  by  violence — ^by  a 
wrongful  act.  It  was  sufficient,  as  the  court 
instructed  the  jury,  that  they  must  believe 
that  the  death  was  caused  by  a  wrongful  act 
before  they  could  find  a  verdict  for  the  plain- 
tiff. If  the  death  was  caused  in  self-defense, 
then  it  was  not  a  wrongful  act ;  but  if  it  was 
caused  under  such  circumstances  as  to  con- 
stitute a  wrongful  act,  whether  it  was  murder 
in  the  first  degree,  or  murder  in  the  second 
degree,  or  manslaughter,  it  is  still  a  wrongful 
act,  which  is  actionable  under  the  statute. 
Whether  the  death  was  caused  under  sudi 
circumstances  as  the  law  would  make  mur- 
der or  manslaughter,  the  loss  of  those 

579  ♦entitled  to  recover  is  the  same.  It  is 
death  by  a  wrongful  act,  and  therefore 
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compensatory  in  damages,  though  it  may  be 
in  such  case  a  question  affecting  the  measure 
of  recovery. 

The  fourth  and  last  ground  of  error  assigned 
here,  is  the  refusal  of  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial  as  contrary 
to  the  law  and  evidence.  The  same  ques- 
tions raised  under  this  motion  have  already 
been  considered  under  the  second  assignment 
of  error,  and  it  is  sufficient  to  say  that  for  the 
reasons  already  given,  the  court  committed 
no  error  in  refusing  a  new  trial. 

We  have  thus  disposed  of  all  the  errors 
assigned  in  the  petition  for  writ  of  error  and 
urged  in  argument  here.  There  was,  how- 
ever, one  other  question  raised  by  bill  of 
exceptions  in  the  circuit  court,  which, 
though  not  assigned  as  ground  of  error,  it 
may  be  proper  to  notice. 

That  exception  was  to  the  refusal  of  the 
court  to  continue  the  case  for  the  absence  of 
the  witness,  Taylor.  This  witness,  it  seems, 
was  summoned  for  the  plaintiff.  He  was  not 
summoned  for  the  defendant  until  the  day 
when  the  cause  was  called  for  trial.  The 
excuse  for  not  summoning  him  at  an  earlier 
day  was  that  the  materiality  of  his  evidence 
was  not  known  to  his  counsel  until  that  day. 
But  it  was  proved  that  the  deposition  of  this 
same  witness,  disclosing  the  facts  now  re- 
lied on  as  material,  had  been  filed  in  the 
clerk's  office  of  Accomac  county,  with  other 
evidence  taken  at  the  coroner's  inquest,  for 
several  months  before  the  trial;  and  if  due 
diligence  had  been  exercised  by  the  plaintiff 
in  error  or  his  counsel,  the  fact  could  surely 
have  been  ascertained  as  to  the  materiality 
of  the  witness,  so  as  to  summon  him  and 
compel  his  attendance.  The  summons,  at 
the  term,  and  on  the  very  day  fixed  for  the 
trial,  came  too  late  to  justify  the  court  in 
the  continuance  of  the  cause;  and 
680  ♦such  motion  was  properly  overruled. 
This  court  has  repeatedly  held,  that 
upon  questions  of  the  continuance  of  a  cause, 
very  large  discretion  must  of  necessity  be 
vested  in  the  court  of  trial.  It  is  only  in  a 
clear  case,  where  this  discretion  has  been 
abused,  and  injustice  has  been  done,  that  the 
appellate  court  will  interfere.  Especially  it 
ought  not  to  interfere,  I  think,  in  a  case 
where  the  failure  to  grant  a  continuance  is 
not  even  assigned  as  ground  of  error  in  the 
appellate  court. 

Upon  the  whole,  I  am  of  opinion,  there  is 
no  error  in  the  judgment  of  the  circuit  court 
of  Accomac,  and  that  the  same  be  affirmed. 

Anderson  and  Burks,  J's,  concurred  in  the 
opinion  of  Christian,  J. 

Staples,  J.,  fully  concurred  in  the  opinion  of 
Judge  Christian  upon  all  the  points,  except 
that  he  was  not  satisfied  that  the  jury  had 
the  right  to  give  vindictive  or  punitive  dam- 
ages. Upon  a  view  of  the  whole  statute,  he 
was  inchned  to  think  the  obj<»ct  was  to  give 
compensation  to  the  family  of  the  deceased, 
and  not  to  punish  the  defendant,  which  be- 
longs rather  to  the  criminal  law.  While  the 
jury,  in  estimating  the  compensation  or  dam^ 
ages,  may  give  a  solatium,  as  it  is  termed. 


they  have  no  right  to  go  beyond  and  assess 
damages  by  way  of  punishment.  He  had, 
however,  no  decided  opinion,  and  therefore, 
preferred  not  to  express  any;  more  especially 
as  the  question  is  not  fairly  presented  by  the 
record. 
Judgment  affirmed. 


581        ^Backhouse's  Ex'x  v.  SeldeiL 

November    Term,    1877,   Richmond. 
Absent.    Moncurb,    P. 

1.  Appellate  Court — ^Demurrer  to  tke  Bvl« 
denee.* — Where  neither  party  requires  a  jury,  and 
the  whole  matter  of  law  and  fact  are  heard  and  de- 
termined and  judgment  given  by  the  court,  and  the 
whole  evidence  is  certified  by  the  court  in  the  bill 
of  exceptions,  the  bill  must  be  regarded  as  a  de- 
murrer to  evidence  by  the  plaintiff  in  error. 

2.  "Wroiiflr — Forelflrn  Contracts — ^^Vkat  Law 
Govema. — Where  a  bond  dated  in  Texas,  signed 
by  the  principal  obligor,  a  resident  of  Texas,  and  by 
two  sureties,  residents  of  Virginia,  payable  to  a 
resident  of  Virginia,  where  the  drafts,  which  were 
the  consideration  of  the  bond,  were  sent  to  and 
received  in  Texas,  and  the  money  borrowed  used  in 
Texas  by  the  principal  obligor — Held:  To  be  a  con- 
tract governed  by  the  laws  of  Texas,  and  not  af- 
fected by  the  laws  of  usury  in   Virginia. 

Robert  C.  Selden  brought  an  action  of  debt 
in  the  circuit  court  of  the  county  of  Gloucester 
against  John  W.  Backhouse,  who  was  co- 
obligor  with  Thomas  L.  Taylor  and  Fielding 


'Appellate  Court — Demurrer  to  tke  Evl* 
deuce. — In  Old  Dom.  Steamship  Co.  v.  Burckhardt, 
31  Gratt.  664,  the  court  says:  "And  first,  it  is  to  be 
premised  that  the  question  as  to  how  the  appellate 
court  will  regard  and  give  effect  to  a  bill  of  excejh 
tions  in  which  the  evidence  and  not  the  facts  proved 
are  certified,  in  a  case  tried  by  the  court  without  a 
jury,  and  where  the  evidence  is  conflicting,  is  a  ques- 
fion  not  definitely  settled  by  the  decisions  of  this 
court.  There  is  certainly  some  conflict  of  authority 
on  this  point.  Some  of  the  cases  hold  that  the  same 
rule  is  to  be  applied  to  a  case  where  a  jury  is  waived 
and  the  case  is  tried  by  the  court  upon  the  law  and 
facts,  as  to  a  case  where  there  is  a  verdict  of  a  jury; 
and  that  in  both  cases  where  the  evidence  (and  not 
facts  proved)  is  certified,  and  the  evidence  is  con- 
flicting, the  bill  of  exceptions  must  be  taken  as  a  de- 
murrer to  the  evidence,  and  so  regarding  it,  the  ap- 
pellate court  will  only  reverse  when  it  appears  that 
by  rejecting  all  the  oral  evidence  of  the  plaintiff  in 
error  and  giving  full  credit  to  that  of  the  defendant 
in  error,  together  with  all  fair  and  legal  inferences 
to  be  deduced  from  said  evidence,  the  judgment  is  er- 
roneous. See  Pryor  v.  Kuhn,  12  Gratt.  615,  and 
Backhouse's  Ex'or  v.  SeMen,  29  Gratt.  581;  Hodges* 
Ex'or  V.  First  National  Bank  of  Richmond,  22  Gratt. 
61.  In  Mitchell  v.  Baratta,  17  Gratt.  445,  two  judges 
out  of  three  (the  court  then  composed  of  three  judges) 
held  that  a  different  rule  prevailed  where  the  judg* 
ment  is  by  the  court  upon  the  law  and  facts;  and  it 
was  so  held  also  in  Wickham  &  Gosborn  v.  Martin 
Lewis  &  Co.,  13  Gratt.  427,  by  two  judges  out  of 
four.  According  to  these  last-mentioned  authorities^ 
the  rule  in  such  case  is  different  from  that  which  pre- 
vails where  there  is  a  verdict  of  a  jury;    the  bill  oi 
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L.  Taylor,  on  a  bond  in  these  words  and 
figures,  to- wit: 

Victoria,  Texas,  February  3d,  1860. 
$3,000. 

Two  days  after  date,  we  promise  to  pay  to 
the  order  of  Robert  C.  Selden,  with  interest 
at  the  rate  of  ten  per  centum  per  annum, 

three  thousand  dollars  and  cents,  for 

value  received,  to  which  payment  we 
583      *bind  ourselves,  heirs,  executors,  ad- 
ministrators and  assigns. 


Witness  our  hands  and  seals. 
Thomas  L.  Taylor, 
Fielding  L.  Taylor, 
John  W.  Backhouse, 


Seal. 
Seal. 
Seal. 


Endorsed: 
December  29th,  I860.— Received  interest  to 
3d  February,  1861. 

The  defendant  pleaded  payment,  and  filed 
a  special  plea  of  usury.  The  defendant  then 
died,  and  the  case  was  revived  by  scire  facias 
against  Ann  Matilda  Backhouse,  his  execu- 
trix. 

On  the  31st  of  October,  1871,  neither  party 
requiring  a  jury,  the  whole  matter  of  law  and 
fact  was  submitted  to  the  court,  and  judgment 
was  rendered  for  the  plaintiff  against  the 
defendant,  to  be  levied  de  bonis  testatoris, 
for  the  amount  of  the  bond,  with  interest 
from  the  3d  of  February,  1860,  till  paid,  and 
the  costs,  to  be  credited  by  the  interest  paid  to 
February. 3d,  1861.  A  motion  was  made  to 
set  aside  the  judgment  as  being  contrary  to 
the  evidence,  which  was  overruled;  to  which 
the  defendant  excepted  and  tendered  her  bill 
of  exceptions,  which  was  signed  ?ind  sealed, 
and  in  which  the  court  certified  all  the  evi- 
dence adduced  on  the  trial,  which  was  in 
substance  the  following.  The  plaintiff  first 
introduced  the  bond  above  set  forth,  and  then 
a  letter  from  Thomas  L.  Taylor  in  these  words 
and  figures,  viz: 

Victoria,  February  25th,  1860. 

Dear  Sir:  Your  letters  enclosing  the  three 

drafts  of  $995  each,  have  come  to  hand 

583      safely.    I  would  have  *acknowledged 

the  receipt  of  the  first,  but  was  expect- 


exceptions  is  not  in  such  case  to  be  regarded  as  a 
demurrer  to  evidence,  but  in  case  of  a  conflict  of 
evidence  in  such  a  case,  the  preponderance  will  be 
given  to  that  side  which  prevailed  in  the  court  below. 
In  the  case  before  us,  I  do  not  think  it  necessary  to 
reconcile  these  conflicting  decisions  and  to  declare  which 
is  the  true  rule  settled  by  the  weight  of  authority." 
Mr.  Barton  says  (Barton's  Law  Pr.  2d  Ed.  667): 
"Where,  however,  the  matter  in  controversy  was 
submitted  to  the  judge  without  the  intervention  of  a 
jury,  the  rule,  amid  some  differences  of  opinion,  was 
held  to  be  that  the  appellate  court  would  not  refuse 
to  reverse  the  case  because  the  evidence  instead  of 
the  facts  was  certified;  but  the  bill  of  exceptions 
would  be  regarded  in  the  light  of  a  demurrer  to  evi- 
dence ;  and  when  there  was  a  conflict  of  evidence  the 
conflicting  evidence  of  the  exceptor  was  disregarded 
by  the  court."  See  also,  Randolph  v.  Longdale  Iron 
Co.,  84  Va.  459;  Weiss  v.  Hobbs,  84  Va.  490,  citing 
the  priacipal  case. 


ing  the  others  every  day,  and  thought  that  I 
would  wait  until  the  last  arrived.  I  am  very 
much  obliged  to  you  for  sending  them  so 
promptly.  We  are  now  having  fine  rains  and 
the  chance  for  a  crop  is  good. 

With  kindest  regards  to  cousin  Courtney, 
I  remain  yours, 

Thomas  L.  Taylor. 

Endorsed: 
This  letter  is  the  handwriting  of  my  brother, 
Thomas  L.  Taylor. 

Arch'd  Taylor. 

and  proved  that  the  name  subscribed  to  the 
paper  and  the  paper  are  in  the  handwriting 
of  said  Thomas  L.  Taylor,  one  of  the  obligors 
on  the  bond;  and  said  plaintifiP  introduced 
and  read  in  evidence  the  statute  of  the  state 
of  Texas,  regulating  the  rate  of  interest  at 
the  date  of  the  bond  and  now,  which  allowed 
a  rate  of  interest  by  contract  of  the  parties 
not  exceeding  twelve  per  centum  per  annum. 

The  defendant  introduced  Fielding  L.  Tay- 
lor, a  son  of  Fielding  L.  Taylor,  one  of  the 
obligors  to  the  bond,  who  testified  that 
Thomas  L.  Taylor,  who  resided  in  Texas, 
came  to  Virginia  in  1859  or  1860,  when  witness 
was  about  eleven  years  old,  living  with  his 
father;  that  he  understood  that  Thomas  L 
came  to  Virginia  to  borrow  money;  that  his 
father  went  with  Thomas  L.  to  Texas  about 
the  last  of  January,  i860,  but  that  John  W. 
Backhouse  did  not  go  to  Texas  at  that  time; 
that  he  saw  Backhouse  every  day  or  two 
while  his  father  was  in  Texas,  and  that  he 
could  safely  say  that  Backhouse  was  in  Vir- 
ginia at  the  date  of  the  bond;  that  the 
584  writing  in  "^the  bond  was  in  the  hand- 
writing of  his  father,  and  that  his 
signature  thereto  was  genuine;  that  he  did 
not  know  whether  Selden  went  to  Texas 
when  his  father  and  Thomas  L.  Taylor  went 
or  not.  The  defendant  then  introduced  a 
book  containing  printed  forms  of  bonds  and 
certain  memoranda  made  upon  the  margin  of 
the  two  first  pages,  which  the  witness  testi- 
fied was  the  bond-book  of  his  father;  that  it 
was  found  at  his  late  residence  in  Gloucester 
county,  Va.,  and  that  the  memoranda  on  the 
margin  of  the  two  first  pages  from  which  the 
bond  was  cut  were  all  in  the  handwriting  of 
his  father. 

The  defendant  also  introduced  Archibald 
Taylor,  who  testified  that  his  brothers. 
Thomas  L.  and  Robert  Taylor,  lived  in  Texas 
several  years  previous  to  1860;  that  in  1859 
they  purchased  land  in  Victoria  county, 
Texas;  that  in  the  winter  of  1859-60  Thomas 
L.  came  to  Virginia  to  borrow  money  to  pay 
for  this  land;  that  he  learned  this  from  con- 
versations with  his  brothers,  and  also  learned 
in  the  same  way  that  Thomas  did  borrow 
money  from  Robert  C.  Selden  and  some  from 
John.  W.  Backhouse,  and  that  his  brother. 
Fielding  L..  and  said  John  W.  Backhouse 
became  his  sureties;  that  his  brothers, 
Thomas  L.  and  Fielding,  went  away  together 
about  the  last  of  January,  1860,  but  that 
Backhouse  did  not  go.  He  never  heard  of 
Backhouse's  going  to  Texas.  The  bond-book 
showed  that  the  bonds  were  cut  from  the  first 
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and  second  pages  of  said  book,  leaving  the 
margins;  that  on  the  margin  of  the  first  page, 
on  a  line  with  the  printed  figures  "18,"  was 
written  the  words  "January  20th,  '60;"  that 
immediately  under  the  printed  word  "dolls." 
was  ''lOOO;"  opposite  the  printed  word 
"drawer"  on  the  margin  was  written 
"Thomas  L.  Taylor;"  opposite  "residence" 
was  written  "Victoria,  Texas;"  opposite  "in 
whose  favor"  was  written  "John  W.  Back- 
house;" opposite  "time"  was  written  "twelve 

months,"  and  opposite  "when  due" 
565       was  *written  "January,  1861;"  that  on 

the  margin  of  said  book,  on  a  line  with 
the  figures  "18,"  was  written  "January, 
'60;"  that  in  a  line  with  "dolls."  and  "cts." 
were  the  figures  "3000;"  that  opposite  the 
word  "drawer"  was  written  "Thomas  L. 
Taylor;"  that  opposite  the  word  "residence" 
was  written  Victoria,  Texas;"  that  oppo- 
site the  words  "whose  favor"  was  written 
"Robert  C.  Selden;"  and  upon  placing  the 
printed  bond  in  evidence  in  the  book  it  was 
shown  to  have  been  cut  from  the  second  page 
thereof.  It  was  admitted  by  the  parties  that 
Backhouse  resided  in  the  county  of  Glouces- 
ter, Va.,  and  never  went  to  Texas.  It  was 
also  admitted  that  the  obligor.  Fielding  L., 
was,  in  1859  and  1860,  a  resident  of  Glouces- 
ter, and  did  not  change  his  residence,  and 
that  Selden,  at  the  time  of  the  execution  of 
the  bond,  was  also  a  citizen  and  resident  of 
said  county  of  Gloucester,  Va.,  and  the  court 
certified  that  this  was  all  the  evidence  in  the 
case.  The  defendant  obtained  a  writ  of 
supersedeas  to  the  judgment  of  said  circuit 
court  of  Gloucester. 

M.  B.  Seawell  and  John  S.  Wise,  for  the 
appellant. 

Ould  &  Carrington,  Friend  &  Davis,  for 
the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  whole 
matter  of  fact  and  law  in  this  case  having 
been  submitted  to  the  court,  neither  party 
requiring  a  jury,  and  the  judgment  of  the 
court  being  upon  the  evidence  which  is  cer- 
tified in  the  bill  of  exceptions  as  all  the  evi- 
dence in  the  cause,  the  bill  of  exceptions 
must  be  regarded  as  a  demurrer  to  the  evi- 
dence, by  the  plaintiff  in  error.  Hodge's 
ex'or  V.  First  Nat.  Bank,  Richmond,  22 
586  Gratt.  51;  Dodson  v.  Culpepper,  ♦23 
Gratt.  352.  And  the  plaintiff  in  error, 
the  exceptor,  must  be  taken  to  have  ad- 
mitted, as  in  case  of  a  demurrer  to  evi- 
dence, all  that  could  be  reasonably  inferred 
by  a  jury  from  the  evidence  given  by  the 
plaintiff  below,  and  to  have  waived  all 
the  evidence  on  his  part  which  conflicts 
with  it,  or  which  tends  to  establish  a  case 
inconsistent  with  the  case  proved  by  it.  Tutt 
V.  Slaughter's  adm'r,  5  Gratt.  364. 

And  the  court  being  further  of  opinion, 
that  the  evidence  of  the  plaintiff  below,  taken 
by  itself  and  unimpeached  and  unaffected  by 
contradictory  evidence,  or  taken  in  connec- 
tion with  so  much  of  the  defendant's  evidence 


as  is  not  in  conflict  with  it,  to- wit:  that  the 
principal  obligor  in  the  bond  resided  at  Vic- 
toria, Texas;  that  the  bond  is  dated  there; 
that  the  drafts,  which  are  the  consideration 
of  the  bond,  were  received  there,  and  that 
the  money  borrowed  was  used  there  in  pay- 
ing for  land  which  he  and  his  brother  had 
purchased  there,  justified  the  court  in  the 
infeience  that  the  contract  was  made  at 
Victoria,  Texas,  (Wilson  v.  Lazier  &  als.,  11 
Gratt.  481),  and  was  to  be  performed  there,  and 
was  consequently  controlled  and  governed 
by  the  laws  of  Texas,  which  allowed  a  rate  of 
interest,  by  contract  of  parties,  not  exceed- 
ing 12  per  centum  per  annum.  Arrington 
V.  Gee,  5  Ired.  Law  R.  p.  593. 

Undoubtedly  the  bond  was  executed  by 
Thomas  L.  Taylor,  the  principal  debtor,  at 
Victoria,  Texas,  and  it  is  obligatory  on  him 
to  pay  the  stipulated  interest,  which  did  not 
exceed  the  rate  of  interest  allowed  by  the  law 
of  Texas.  The  other  obligors  resided  in  Vir- 
ginia. It  is  conceded  that  they  executed  the 
bond  as  sureties  of  Thomas  L.  Taylor,  and  it 
is  impossible  to  suppose  that  they  could  have 
contemplated  the  payment  being  made  here 
by  them,  and  not  at  Victoria,  Texas,  by  the 
principal.  In  the  nature  of  things  they 
587  expected  only  to  be  *secondarily  liable, 
and  they  are  liable  for  what  the  prin- 
cipal had  bound  himself.  Ruffin,  C.  J.,  in 
case  cited,  supra. 

The  court  is  of  opinion,  therefore,  without 
deciding  other  interesting  questions  which 
were  raised  in  the  argument  by  the  learned 
council,  that  the  plaintiflF  in  error,  upon 
whom  the  onus  rested  to  establish  her  plea 
of  usury  by  conclusive  testimony,  has  wholly 
failed  to  establish  it,  and  that  there  is  no 
error  in  the  judgment  of  the  circuit  court, 
and  that  the  same  be  affirmed  with  costs. 

Judgment  affirmed. 
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^McVeigh   &  al.  v.  Allen. 

November   Term,    1877,    Richmond. 
Absent,  Moncurb,  P. 


1.  BlUa  of  Exception — Inatmctlona. — Where 
it  does  not  appear  that  all  the  evidence  given  on  the 
issue  joined  is  stated  in  the  bill  of  exceptions,  an 
instruction  to  the  jury  that  if  they  believe  certain 
facts  stated  they  must  find  for  the  plaintiff,  the  ap- 
pellate court  must  reverse  the  judgment,  on  the 
ground  that  the  facts  are  too  imperfectly  stated  to 
enable  the  court  to  decide  whether  or  not  the  in- 
struction  is  correct. 

2.  Negotiable  Paper— Notice  to  Endoraer^ 
Ezcaaea.* — In  an  action  against  the  accommoda- 
tion endorser  of  a  negotiable  note,  the  fact  that 
the  endorser  resided  at  the  time  in  Alexandria, 
where  the  notes  were  discounted,  and  before  the 
note  became  due  he  went  into  the  Confederate  lines, 
and  was  there  when  the  note  was  protested, .  and 
at  the  time  of  such  protest  he  had  no  known  agent 
in   Alexandria  to  receive  notice  of  the  dishonor  of 
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the  note,  is  not  of  itself  sufRctent  to  render  the 
endorser  liable. 
8.  Same — Same — Same. — And  in  such  case,  the 
fact  that  the  endorser  had  a  residence  in  Alexandria 
at  the  time  the  note  was  protested,  and  that  a 
written  notice  of  said  protest  was  left  at  his  resi- 
dence is  not  sufficient  to  render  the  endorser  liable. 

4.  Same — Accommodation  Bndomer — Lla- 
blllty  to  Pnrcliaaer  after  Mat nr It 7.— In 
tuch  a  case,  the  plaintiff  having  purchased  the  note 
after  maturity  and  dishonor,  by  purchase  at  a 
■ale  of  the  effects  of  the  bank  which  had  dis- 
counted it,  he  is  not  thereby  prevented  from  re- 
covering from  the  endorser  the  whole  amount  of 
the  note,  though  he  paid  for  it  much  less  than  its 
nominal  amount. 

This  was  an  action  of  debt  in  the  corpora- 
tion court  of  Alexandria,  brought  by  Richard 

5.  Allen  against  James  H.  McVeigh  &  Co., 
as  makers,  and  William  N.  McVeigh  as  en- 
dorser of  two  negotiable  notes,  one  of 

589  them  for  ♦$2,502.50  and  the  other  for 
$1,502.50,  both  of  them  dated  at  Alex- 
andria, 31st  May,  1861,  and  payable  in  sixty 
days  at  the  branch  of  the  exchange  bank  at 
Alexandria. 

The  defendants  appeared  «nd  pleaded  nil 
debit;  and  there  was  a  verdict  and  judgment 
for  the  plaintiff  against  both  the  defendants. 

On  the  trial,  the  defendants  took  two  ex- 
ceptions to  rulings  of  the  court  on  the  trial  of 
the  cause.  In  the  first  it  is  stated  that  the 
plaintiff  offered  in  evidence  the  notes  and 
certificates  of  protest.  These  are  embodied 
in  the  bill;  and  in  each  of  the  certificates  of 
the  notary  it  is  stated  on  the  same  day  he 
delivered  a  notice  of  protest  to  W.  N.  Mc- 
Veigh, by  leaving  it  at  his  dwelling  in  the 
hands  of  his  white  servant,  informing  him 
that  he  (the  said  endorser)  was  held  liable 
for  the  payment  of  said  note.  And  here  the 
plaintiff  rested. 

The  defendant  then,  to  maintain  the  issue 
on  his  part,  proved  that  both  of  said  notes 
were  made  and  endorsed  for  the  accommoda- 
tion of  the  makers  without  any  value  received 
from  the  makers  by  the  endorser,  and  that 
neither  the  makers  nor  the  endorser  ever 
received  any  value  for  said  notes  or  endorse- 
ments from  the  plaintiff;  that  R.  H.  Allen, 
the  plaintiff,  became  the  holder  of  said  notes 
by  purchase  of  them  at  a  judicial  sale  of  the 
effects  of  the  Exchange  Bank  of  Virginia 
some  eighteen  months  ago,  and  gave  for 
them  at  said  sale  seventy-five  dollars.  The 
defendants  then  proved  that  William  N.  Mc- 
Veigh left  his  residence  in  Alexandria  on  the 
30th  May,  1861,  and  went  within  the  Confed- 
erate lines,  and  remained  there  with  his 
family  throughout  the  war,  having  sent  his 
family  away  to  his  farm  in  Culpeper  several 
weeks  before  he  himself  left,  and  that  he  has 
never  returned  to  Alexandria  to  reside  since 
he  left  in  May,  1861.    The  defendants  there 

rested. 
690  ♦The  plaintiff  then,  to  maintain  the 

issue  on  his  part,  offered  evidence  tend- 
ing to  prove  that  the  notes  mentioned  had 
been  discounted  by  the  branch  exchange  bank 
of  Virginia  at  Alexandria  before  their  ma- 
turity; and  to  the  introduction  of  this  evi- 
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dence,  the  defendants  objected;  but  the  court 
admitted  the  evidence,  and  the  defendants 
excepting  to  this  action  of  the  court,  and  ask- 
ing that  this  his  bill  of  exceptions  may  be 
signed,  sealed  and  enrolled,  the  same  is  done 
accordingly. 

Second  Bill  of  Exceptions. 

On  the  trial  of  this  cause,  the  plaintiff  and 
defendants  having  proved  and  offered  evi- 
dence respectively,  as  stated  in  the  first  bill 
of  exceptions,  the  plaintiff  proved  by  William 
N.  McVeigh,  that  when  he  left  Alexandria 
on  the  30th  of  May,  he  expected  to  be  absent 
and  remain  away  so  long  as  the  town  was  in 
the  occupation  of  the  Federal  forces,  which 
he  supposed  would  continue  only  for  a  short 
time;  that  he  left  his  dwelling  open  in  charge 
of  a  white  domestic,  whom  he  advised  to  go 
to  the  country,  and  left  also  several  colored 
servants  there  and  the  chief  part  of  his 
wardrobe;  that  while  in  Richmond  during 
the  war,  he  voted  for  members  of  the  legis- 
lature as  a  refugee  from  Alexandria. 

It  was  proved  that  the  two  notes  were  origi- 
nally drawn  and  endorsed  in  blank  and  left 
with  Mr.  Crupper,  the  agent  of  the  makers, 
with  authority  to  fill  them  up,  such  authority 
being  known  to  the  endorser  prior  to  the  30th 
of  May,  1861,  but  when  they  were  filled  up 
was  not  shown. 

Thereupon  the  court,  on  motion  of  the 
plaintiff,  gave  the  following  instructions  to 
the  jury: 

1.  If  the  jury  believe  from  the  evidence 

that  the  plaintiff  purchased  the  notes 
591       sued  on  at  a  judicial  sale  of  *the  assets 

of  the  Exchange  Bank  of  Virginia,  and 
now  holds  the  same  as  purchaser,  he  is  en- 
titled fo  maintain  this  suit  against  the  maker. 
James  H.  McVeigh,  and  if  the  jury  shall  find 
the  facts  as  stated  in  the  second  or  third 
instructions,  against  the  endorser,  William 
N.  McVeigh,  also. 

2.  If  the  jury  believe  from  the  evidence 
that  William  N.  McVeigh,  the  endorser, 
endorsed  the  said  notes,  the  dates  of  said 
endorsements  being  the  dates  of  said  notes* 
while  he  was  a  resident  of  the  city  of  Alex- 
andria, and  before  the  same  became  payable 
had  left  his  said  residence  and  gone  within 
the  Confederate  lines,  and  was  within  the 
said  Confederate  lines  at  the  time  of  said 
notes  were  protested,  and  at  the  time  of  such 
protest  there  was  no  known  agent  of  said 
William  N.  McVeigh  in  the  city  of  Alexandria 
to  receive  notice  of  the  dishonor  of  said  notes, 
that  then  they  will  find  for  the  plaintiff- 

3.  If  the  jury  believe  from  the  evidence  that 
the  endorser,  William  N.  McVeigh,  had  a 
residence  in  the  city  of  Alexandria  at  the 
time  the  said  notes  were  protested,  and  that 
a  written  notice  of  said  protest  was  left  at  his 
residence,  they  must  find  for  the  plaintiff. 

The  defendants  excepted  to  the  granting 
of  each  of  said  instructions,  and  moved  the 
court  to  instruct  the  jury  as  follows: 

1.  If  the  notes  sued  on  were  originally  made 
by  James  H.  McVeigh  &  Son,  and  endorsed 
by  William  N.  McVeierh  for  the  accommoda- 
tion of  James  H.  McVeigh  &  Son^  and  with- 
out valuable  consideration,  and  the  plaintiff 
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acquired  and  became  the  holder  of  the  notes 
after  their  maturity  and  dishonor,  without 
payment  of  value  therefor  either  to  James 
H.  McVeigh  &  Son  or  to  William  N.  Mc- 
Veigh, the  jury  must  find  for  the  defend- 
ant. 
588  *2.  If  the  facts  are,  as  stated  in  the 

above  instruction,  the  jury  must  find 
for    the    defendant,    William    N.    McVeigh. 

3.  If  the  plaintiff  acquired  notes  after  dis- 
honor, the  note  having  been  accommodation 
paper  in  its  origin,  the  plaintiff  can  recover 
of  his  immediate  endorser  only  the  amount 
actually  paid  by  him  to  such  endorser. 

The  instructions  so  prayed  by  the  defend- 
ants were  each  and  all  refused;  to  which 
action  of  the  court  the  defendant  also  ex- 
cepted. 

On  the  application  of  the  defendants,  this 
court  awarded  a  writ  of  error  and  superse- 
deas. 

John  Howard  and  S.  F.  Beach,  for  the 
appellants. 

H.  O.  Claughton,  for  the  appellee. 

Staples,  J.  I  am  of  opinion,  that  the  circuit 
court  erred  in  giving  the  second  and  third 
instructions  asked  for  by  the  plaintiff.  The 
second  instruction  tells  the  jury  that  if  the 
defendant,  William  N.  McVeigh,  went  into 
the  Confederate  lines  between  the  date  and 
maturity  of  the  notes  in  controversy,  and 
that  he  left  no  known  agent  in  the  city  of 
Alexandria  to  receive  notice  of  the  dishonor 
of  the  notes,  they  must  find  for  the  plaintiff. 

The  third  instruction  declares  that  if  the 
defendant,  William  N.  McVeigh,  had  a  resi- 
dence in  Alexandria  at  the  time  the  notes 
were  protested,  and  a  written  notice  of  the 
protest  was  left  at  his  residence,  the  jury 
must  find  for  the  plaintiff.  So  that  under  the 
first  instruction  the  sole  inquiry  for  the  jury 
was  whether  the  defendant  had  an  agent  in 
Alexandria  to  receive  notice  of  the  protest; 
and  under  the  second,  whether  the  defendant 
had  a  residence  in  that  city,  and   whether 

notice  of  the  protest  was  left  there. 
583  *It  will  be  observed  that  these  in- 

structions do  not  assume  that  certain 
facts,  if  believed  by  the  jury,  constitute 
sufficient  notice,  but  that  they  entitle  the 
plaintiff  to  a  verdict.  The  effect  of  the  in- 
instructions  was,  therefore,  to  exclude  from  the 
minds  of  the  jury  all  the  other  testimony  in 
the  cause,  and  to  restrict  the  inquiry  to  the 
particular  facts  set  forth  in  the  instructions. 
No  rule  of  law  is  better  settled  than  that 
which  forbids  a  court  from  selecting  certain 
detached  portions  of  the  evidence  as  the 
basis  of  an  instruction  to  find  for  one  of  the 
parties.  The  jury  should  be  left  free  to  con- 
sider all  the  evidence  in  the  cause  bearing 
upon  the  issue  joined,  without  having  their 
attention  directed  to  any  part  of  it  in  render- 
ing their  verdict.  See  Hilliard  on  New 
Trials,  pp.  293-4,  where  the  cases  are  cited. 
In  Fisher's  ex'or  v.  Duncan  &  Turnbull,  1 
Hen.  &  Mun.  563,  567,  it  was  decided  by  this 
court  that  an  instruction  which  declared  that 
from  the  whole  testimony  before  them  the 
demand  of  the  plaintiff  was  not  barred  by 


the  act  of  limitations,  is  erroneous,  as  being 
an  infringement  on  the  privileges  of  the  jury, 
whose  right  it  was  to  judge  of  the  suflSciency 
of  the  evidence. 

In  Brooke  v.  Young,  3  Rand.  106-111,  the 
defendant  filed  two  bills  of  exception.  The 
first,  after  stating  the  evi4ence  adduced  on 
the  trial,  concluded  by  saying:  "And  this 
was  all  the  evidence  in  the  cause.  Where- 
upon the  defendant  moved  the  court  to 
instruct  the  jury."  The  second  bill  of  ex- 
ceptions, after  referring  to  a  part  of  the 
evidence  offered  by  the  defendant,  proceeded 
to  state  that  the  plaintiff  had  moved  the  court 
for  an  instruction  "that  the  notes  in  contro- 
versy were  not  a  legal  set-off  unless  the 
defendant  should  satisfy  the  jury  that  he  had 
acquired  them  before  he  received  the  notice 
of  the  assignment."  Which  was  objected  to 
by   the   defendant,   but   given   by   the 

594  court.   This  court  was  of  opinion,  ♦that 
although   the   evidence  stated   in   the 

first  bill  of  exceptions  might  be  all  when  it 
was  sealed,  there  might  be  other  important 
facts  brought  forward  afterwards,  and  that 
it  was  not  allowable  to  supply  the  defects  of 
one  exception  from  another,  and  thus  shut 
out  evidence  material  for  one  party  not 
noticed  in  either  bill.  The  statement  of  facts 
was  therefore  too  imperfect  to  enable  this 
court  to  form  an  opinion  as  to  the  correct- 
ness of  the  instruction.  See  also  Bogle, 
Somerville  &  Co.  v.  Sullivant,  l  Call.  487; 
Crabtree  v.  Horton,  4  Munf.  59. 

In  Wash.  &  New  Orleans  Tel.  Co.  v.  Hob- 
son  &  Son,  15  Gratt.  122,  133-4,  the  rule  laid 
down  in  Brooke  v.  Young  was  referred  to  and 
approved.  Judge  Daniel,  in  delivering  the 
opinion  of  the  court,  said :  "It  (a  bill  of  excep- 
tions to  the  ruling  of  the  court  refusing  to 
give  instructions)  may,  and  sometimes  does, 
set  out  fully  all  the  evidence  of  either  side 
down  to  the  period  of  the  ruling  of  the  court 
objected  to;  yet,  as  instructions  may  be  and 
often  are  prayed  for  and  given  or  refused 
before  the  testimony  is  closed,  such  a  bill  of 
exceptions  cannot  of  itself  merely  be  relied 
on  as  a  complete  statement  of  all  the  facts, 
or  all  the  evidence  on  which  the  jury  rendered 
their  verdict.  It  could  not  be  so  relied  on, 
even  though  in  terms  it  should  purport  to  be 
a  statement  of  'all  the  evidence  in  the  cause,' 
as  was  the  case  in  Brooke  v.  Young,  3  Rand. 
106,  for  the  reason  stated  by  the  court  in  that 
case,  that  although  the  evidence  stated  in  the 
bill  might  be  all  when  it  was  sealed,  there 
might  be  other  important  facts  brought  for- 
ward afterwards." 

These  decisions  would  seem  to  be  decisive 
of  the  present  case.  There  are  two  bills  of 
exceptions,  but  they  do  not  profess  to  set 
forth  all  the  evidence  introduced  on  the  trial. 
The  first  bill  was  taken  to  the  opinion  of  the 
court  admitting  certain  testimony  offered  by 
the  plaintiff.   The  object  was,  of  course, 

595  merely  to  state  so  much  of  the  *evidence 
as  related  to  the  admissibility  and  rele- 
vancy of  the  testimony  objected  to.  The 
second  bill  of  exceptions  was  taken  to  the 
action  of  the  court  in  giving  plaintiff's 
instructions  and  in  refusing  those  asked  for 
by  defendants.   It  refers  to  a  part  of  the  evi- 
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dence  set  out  in  the  first  bill  of  exceptions, 
but  there  is  not  a  word  in  it  from  which  it 
can  be  inferred  it  was  intended  as  a  certifi- 
cate of  the  facts  proved,  or  of  all  the  evi- 
dence adduced  on  the  trial.  It  may  be  con- 
ceded that  the  giving  of  notice,  the  facts 
being  agreed,  is  always  a  question  of  law; 
but  here  it  is  impossible  to  say  we  have  all 
the  facts  proved  on  the  trial.  And  even  if  it 
be  conceded  that  the  notice  was  sufficient,  it 
did  not  follow  that  the  plaintiff  was  entitled 
to  a  verdict.  Unless  we  can  say  positively 
that  it  is,  it  is  impossible  to  sustain  the 
instructions  of  the  court.  At  all  events, 
in  the  language  of  the  court  in  Brooke 
V.  Young,  the  statement  of  facts  is  too  im- 
perfect to  enable  this  court  to  form  an 
opinion,  and  following  the  authority  of 
that  case  and  others  there  cited,  the  judg- 
ment of  the  court  below  must,  on  that  ground, 
be  reversed  and  a  new  trial  awarded. 

I  am  of  opinion  the  instructions  are  erro- 
neous upon  another  ground.  Under  the  facts 
set  forth  in  the  two  bills  of  exception  the 
notice  left  at  the  residence  of  William  N. 
McVeigh,  after  the  commencement  of  the 
war,  was  insufficient  to  charge  him  as  en- 
dorser. This  question  was  fully  considered 
in  the  case  of  the  Bank  of  the  Old  Dominion 
V.  McVeigh,  26  Gratt.  785,  and  the  same  case^ 
more  recently  decided  by  this  court.  That' 
part  of  the  opinion  of  Judge  Anderson,  in 
which  a  majority  of  this  court  concurred, 
relating  to  the  sufficiency  of  the  notice, 
equally  applies  to  the  present  case.  The 
only  material  difference  between  the  two 
cases  is,  that  in  the  former  it  was  proved  that 
the  bank  had  notice  of  the  removal  of  the 
endorser  when  the  notice  was  given, 
586  '^'whereas,  in  the  present  case,  it  does 
not  appear  whether  the  Exchange  Bank 
had  or  had  not  such  notice.  The  bill  of  excep- 
tions does  not  show,  nor  is  it  necessary  to 
decide  now  whether  such  knowledge  would 
work  a  difference.  Where  the  holder  and 
endorser  reside  near  to  each  other  in  a  small 
city  like  Alexandria,  the  jury  may  presume 
from  the  proximity  of  the  parties  and  the 
frequency  of  their  communication,  and  the 
circumstances  of  notoriety  attending  the  re- 
moval, that  the  holder  was  apprised  of  the 
change  of  domicile.  Harris  v.  Memphis 
Bank,  4  Humph.  R.  519;  Farmers  and  Mer- 
chants Bank  v.  Harris,  2  Humph.  R.  311; 
Bank  of  Utica  v.  Phillips,  3  Wend.  R.  408. 

The  instructions  given  by  the  corporation 
court  peremptorily  excluded  every  inquiry  of 
the  kind  from  the  mind  of  the  jury,  confining 
them  to  the  consideration  of  certain  facts 
mentioned  by  the  court  as  entitling  the  plain- 
tiff to  a  verdict.  I  think  this  was  manifest 
error. 

With  respect  to  the  instructions  asked  for 
by  the  defendant,  I  think  the  court  very 
properly  refused  them.  But  for  the  error 
already  mentioned,  the  judgment  must  be 
reversed,  the  verdict  set  aside,  and  a  new 
trial  awarded. 

Anderson  and  Burks,  J*s,  concurred  in  the 
opinion  of  Staples,  J. 

Christian,  J.,  dissented. 


The  judgment  was  as  follows: 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered the  transcript  of  the  record  of  the 
judgment  aforesaid  and  the  arguments  of 
counsel,  is  of  opinion,  for  reasons  stated 
587  in  writing  ♦and  filed  with  the  record, 
that  the  corporation  court  did  not  err 
in  giving  the  first  instruction  asked  for  by 
the  defendant  in  error,  or  in  refusing  to  give 
those  asked  for  by  the  plaintiff  in  error;  bat 
that  it  did  err  in  giving  the  second  and  third 
instructions  asked  for  by  the  said  defendant 
in  error.  Therefore,  it  is  considered  that  for 
the  error  aforesaid,  the  judgment  of  the  said 
corooration  court  be  reversed  and  annulled, 
and  that  the  defendant  in  error  pay  to  the 
plaintiffs  in  error  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  writ  of 
supersedeas  aforesaid  here;  that  the  verdict 
of  the  jury  be  set  aside,  and  that  the  cause  be 
remanded  to  the  said  corporation  court  for  a 
new  trial  to  be  had  therein  in  accordance  with 
this  judgment;  which  is  ordered  to  be  certi- 
fied to  the  said  corporation  court  of  the  city 
of  Alexandria. 
Judgment  reversed. 
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♦Lloyd  V.   Erwin's   Adm'r. 

November   Term,    1877,    Ridunond. 
Absent,    Moncukb,    P. 


1.  Jadlelal  Sales — ^Defect*  In  ComailMlAB- 
er'»     Bond— I^labllltF     of     Porekaser.*— A 

purchaser  at  a  judicial  sale  of  land  pays  the  par- 
chase  money  to  the  commissioner;  but  the  oooaiis- 
tioner  has  not  executed  the  bond  required  by  the 
decree,  or  the  bond  executed  by  him  is  disapproved 
by  the  clerk.  The  purchaser  has  paid  in  his  own 
wrong,  and  the  land  is  liable  for  the  purchase  i 
received  by  the  commissioner  and  misapplied,  I 
the  land  has  been  conveyed  by  the  commissioner  to 
the  purchaser,  as  the  decree  directed  to  be  done 
when  the  purchase  money  was  paid. 

2.  Same — Same — Same — Remedy-t — ^In   such  a 


'Jadlelal  Sales— Defeeta  la  Commlssloa- 
ervs     Bond — Mablllty     of     Porehaaer.— The 

headnote  in  Whitehead  v.  Bradley,  87  Va.  676.  states 
the  law  as  follows,  "Where  purchaser,  at  sale  made 
under  decree  of  court,  pays  the  purchase  money  t» 
sale  commissioner  who  has  not  given  the  bond  re- 
quired by  law,  such  payment  is  invalid,  unlen  eertifr 
cate  of  clerk  that  such  bond  has  been  given  was 
published  with  advertisement  of  sale.  Code  18S7, 
sees.  3397,  3399."  See  for  very  similar  cases.  Woods 
V.  Ellis,  85  Va.  471;  Lee  v.  Swepson.  76  Va.  17J; 
Tyler  v.  Toms,  75  Va.  125.  See  also,  Brown  v. 
Taylor,  32  Gratt.  135,  where  the  principal  case  is  cited 
for  the  proposition  that  the  mere  possession  of  a  bond 
is  not  such  evidence  of  property  as  will  justify  a  pay* 
ment  to  the  holder,  without  authority  express  or  a^ 
plied,  for  the  owner  to  collect  the  same.  Thomton  v. 
Fairfax,  29  Gratt.  682;  Donahue  v.  FacUer,  21  W. 
Va.  130;  Fleshcr  v.  Hassler,  29  W.  Va.  405,  1  S.  E- 
Rep.  581. 

tSame — Saaae — Snbroaratloa. — ^In  Lee  v.  Swep> 
son,  76  Va.  173,  and  Tyler  v.  Toms,  75  Va.  116.  H 
was  held  that  if  in  such  case  the  purchaser  should 
have  to  pay  the  purchase  money  a  second  tira^  he 
would  be  substituted  to  the  creditor's  rights  under  a 
decree   requiring  the   commissioner  to  pay  thcis. 
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case,  the  parties  entitled  to  the  fund  are  not  bound 
to  proceed  against  the  commissioner  and  hi»  sureties 
in  the  bond  he  executed,  but  whicli  the  clerk  dis- 
approved, before  proceeding  against  the  land,  to 
have  it  subjected  to  the  payment  of  the  purchase 
money  misapplied  by  the  commissioner. 

This  was  an  appeal  from  a  decree  rendered 
by  the  circuit  court  of  Fairfax  county,  in  a 
cause  depending  therein,  in  which  William 
H.  Erwin's  administrator  was  plaintiff,  and 
the  heirs  of  said  Erwin  were  the  defendants. 
The  object  of  the  suit  was  to  have  a  sale  of  a 
part  of  the  real  estate  of  William  H.  Erwin, 
deceased,  for  the  payment  of  his  debts.  The 
cause  was  so  proceeded  in  that  at  the  June 
term,  1871,  of  the  court  a  decree  was  niade 
for  the  sale  of  a  house  and  lot  in  Falls 
Church,  upon  the  terms  of  ten  per  cent,  of 
the  purchase  money  in  cash,  and  the  balance 
on  a  credit  of  six,  twelve  and  eighteen 
months,  with  interest,  to  be  secured  by  the 
bonds  of  the  purchaser,  with  retention 
W8  of  the  title  until  *the  last  payment  is 
made.  And  M.  D.  Ball  and  J.  C. 
DcPutron  were  appointed  commissioners  to 
execute  the  decree.  But  before  receiving  any 
money  under  the  same  they,  or  one  of  them 
acting,  shall  execute  bond  in  the  penalty  of 
$1,000,  before  the  clerk  of  this  court,  condi- 
tioned for  the  faithful  performance  of  this  or 
any  future  decree  in  this  cause. 

At  the  June  term,  1872,  of  the  court,  the 
commissioners  reported  that  they  had  made 
a  sale  of  the  house  and  lot  to  Lester  Lloyd, 
for  $1,800,  and  that  he  had  paid  $50,  and  was 
ready  to  make  the  full  cash  payment  on  con- 
firmation of  the  sale,  and  that  he  had  exe- 
cuted his  notes  for  the  deferred  payments, 
and  desired  to  anticipate  the  same. 

At  the  same  term  of  the  court  the  sale  was 
confirmed,  and  the  purchaser  was  authorized 
to  anticipate  the  deferred  payments;  and 
upon  the  money  being  paid,  the  commission- 
ers were  directed  to  pay  the  costs  of  the  suit, 
pay  off  the  debts  reported  against  the  estate, 
and  bring  the  balance  into  court. 

There  was  a  further  report  of  debts  due 
from  Erwin's  estate;  and  at  the  June  term, 

1873,  the  court  made  a  decree  that  the  com- 
missioners should  pay  these  creditors  forth- 
with, and  pay  over  the  balance  of  the  money 
on  hand,  and  the  unpaid  bond  to  the  guardian 
of  the  infant  heirs  of  Erwin.  And  it  was 
further  decreed  that  upon  the  payment  of 
the  balance  of  the  purchase  money  of  the 
property  sold  by  the  commissioners  to  the 
guardian  of  the  said  heirs,  the  said  commis- 
sioners, or  either  of  them,  were  authorized 
to  convey  to  the  purchaser  the  said  property 
by  deed.  And  it  appears  that  the  said  com- 
missioner did,  by  deed  bearing  date  the  7th 
day  of  July,  1873,  convey  to  Lester  Lloyd 
the  said  house  and  lot,  reciting  that  he  had 
paid  all  the  purchase  money;  and  the  deed 

was  duly  admitted  to  record. 
600  *The  purchase  money  received  from 

Lloyd  not  having  been  paid  over  by 
the  commissioners,  at  the  November  term, 

1874,  M.  D.  Ball,  the  commissioner  who  had 
received  the  purchase  money,  was  directed  to 
cjirry  out  the  provisions  of  the  decree  for- 


merly made  in  the  cause  within  sixty  days, 
and  that  he  should  settle  his  accounts  before 
a  commissioner.  And  a  rule  was  made  upon 
Lloyd,  returnable  to  the  next  term  of  the 
court,  to  show  cause  why  he  should  not  bring 
into  court  the  amount  of  the  cash  payment 
and  of  the  first  two  instalments  of  the  pur- 
chase money  for  the  property  sold  to  him;  it 
being  suggested  to  the  court  that  the  pay- 
ment thereof  by  him  to  the  commissioner  of 
sale  was  unauthorized,  because  of  the  failure 
of  the  commissioner  to  file  with  the  clerk 
the  bond  required  of  them  by  the  decree. 

Lloyd  answered  the  rule.  He  says  he  had 
no  connection  with  the  case  and  knew  noth- 
ing of  the  proceedings  in  the  cause  until  his 
purchase  of  the  property;  that  after  the  prop- 
erty was  cried  off  to  him  as  the  purchaser  he 
was  informed  that  M.  D.  Ball,  one  of  the 
commissioners,  was  the  party  duly  qualified 
to  receive  of  him  the  amount  of  the  purchase 
money,  and  that  he  paid  to  Ball  the  cash  pay- 
ment and  two  bonds  of  $540  each,  of  the 
deferred  instalments.  The  third  bond  he 
had  paid  under  the  decree  of  the  court  to  the 
guardian  of  the  infant  heirs  of  Erwin.  He 
refers  to  the  several  decrees  of  the  court 
made  since  the  report  of  the  sale,  and  to  the 
conveyance  to  him  by  the  commissioners, 
and  insists  that  he  cannot  be  prejudiced  by 
the  action  of  the  commissioners;  that  he  was 
entirely  ignorant  of  any  irregular  or  im- 
proper acts  on  their  part,  or  on  the  part  of 
either  of  them;  and  that  their  acts  being 
subject  to  the  supervision  and  control  of  the 
court,  and  finding  them,  so  far  as  he  was 
concerned,  sanctioned  and  approved  by 
601  *the  court,  he  rested  securely  upon 
their  sufficiency  and  regularity. 

It  appears  that,  prior  to  the  sale  of  the 
house  and  lot.  Ball  executed  a  bond  with 
sureties  in  the  penalty  of  $1,000,  with  con- 
dition for  the  faithful  performance  of  his 
duties  under  the  decree  for  the  sale,  and 
left  it  with  the  clerk  of  the  court;  but  this 
bond  was  endorsed:  "Not  received  by  the 
clerk." 

It  appears  that  on  the  day  of  the  sale  De- 
Pruton,  the  other  commissioner,  who  was 
counsel  for  the  estate  of  Erwin,  went  to  the 
clerk's  office  to  execute  the  bond  directed  by. 
the  decree  of  sale,  with  his  surety, ,  and 
accompanied  by  Lloyd  and  the  adminis- 
trator of  Erwin.  As  to  what  occurred  there, 
he  (Lloyd)  and  the  clerk  give  different  and 
conflicting  accounts. 

At  the  November  term,  1876,  the  cause 
came  on  to  be  heard  upon  the  rule,  and  it 
appearing  to  the  court  that  Ball  was  insolvent 
and  nothing  could  be  made  out  of  him;  and 
the  court  holding  that  he  had  never  executed 
a  bond  as  required  by  law,  and  was  therefore 
unauthorized  to  accepj  payment  of  the 
purchase  bonds,  and  that  the  payments  made 
by  Lloyd  to  him  on  said  bonds  did  not 
discharge  Lloyd,  but  that  he  and  the  property 
purchased  was  liable  therefor  in  the  hands 
of  the  purchaser;  but  it  further  appearing 
that  of  the  money  received  by  Ball  he  had 
properly  accounted  for  $436.14,  leaving  $840.06 
unaccounted  for,  it  was  decreed  that  Lester 
Lloyd  do  pay  to  commissioners  named  the 
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said  sura  of  $840.06,  with  interest  from  the  1st 
of  September,  1872;  and  unless  it  was  paid 
in  sixty  days,  the  said  commissioners  should 
resell  the  property  upon  the  terms  of  the 
original  decree.  And  thereupon  Lloyd 
applied  to  this  court  for  an  appeal;  which 
was  allowed. 

Thomas  and  Wells,  for  the  appellant. 

602  *S.  F.  Beach,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion  that  the  decision  of 
this  case  is  controlled  by  the  authority  of 
Hess  &  als.  v.  Rader  &  wife  &  als.,  26  Gratt. 
746. 

In  each  case  the  commissioner  collected 
the  purchase  money  from  the  purchaser  of 
land  at  a  judicial  sale  without  giving  the  ' 
bond  required  by  the  statute  and  the  decree 
under  which  he  acted,  and  then  made  default. 
The  attempt  is  made  to  withdraw  this  case 
from  the  controlling  influence  of  Hess  &  als. 
V.  Rader  &  wife  &  als.  as  authority,  upon  the 
pretension  that  in  making  payment  the 
purchaser  acted,  after  due  inquiry,  on  in- 
formation furnished  him  by  the  clerk  of  the 
court,  that  the  commissioner  had  given  the 
bond  required  by  the  decree.  Some  evidence 
was  taken  as  to  that  matter  on  both  sides, 
and  is  more  or  less  conflicting.  It  is  imma- 
terial, however,  in  this  case,  whether  such 
information  was  given  or  not,  or  whether, 
if  given,  it  induced  the  payment  to  the  com- 
missioner. The  fact  remains  that  no  bond 
was  given  and  therefore  the  commissioner 
had  no  authority  to  collect.  There  was  a 
bond  filed  among  the  papers  in  the  cause, 
but  whatever  the  clerk  may  have  said  to  the 
purchaser  about  it,  it  is  certain  that  the  bond 
was  never  approved  and  accepted  by  the 
clerk,  and  his  refusal  to  accept  it  was  endorsed 
upon  it  at  the  time  it  was  tendered  and 
filed.  Whatever  remedy,  if  any,  the  pur- 
chaser may  have  against  the  clerk,  his  pay- 
ment to  the  commissioner  was  a  payment  in 
his  own  wrong,  and  he  continues  personally 
bound  for  so  much  of  the  purchase  money 
collected  by  the  commissioner  as  was  not 
accounted  for  by  him. 

603  ♦The  court  is  further  of  opinion,  that 
the  land   purchased  by  the  appellant 

under  the  decree  of  the  court  also  continues 
bound  for  the  purchase  money  collected  and 
not  accounted  for  by  the  commissioner,  not- 
withstanding the  deed  of  conveyance  made 
by  the  commissioners.  The  title  was  retained 
by  the  decree  ordering  sale  as  a  security  for 
the  payment  of  the  purchase  money,  and  the 
commissioners  were  not  empowered  by  the 
decree  to  convey  until  payment  was  com- 
pleted; and  as  no  valid  payment  was  ever 
made,  the  deed  of  the  commissioners  passed 
no  valid  title.  None  of  the  decrees  in  the 
cause  subsequent  to  the  decree  made  on  the 
—  day  of  June,  1871,  by  which  the  commis- 
sioners were  appointed  and  authorized  to 
make  collections  only  on  condition  of  first 
giving  bond,  dispensed  either  expressly  or 
impliedly  with  the  performance  by  the  com- 
missioners of  this  condition  precedent  to  the 


exercise  of  the  powers  conferred.  The  11th 
section  of  chapter  174,  Code  of  1873,  relied  oo 
by  the  appellant  in  his  answer  to  the  rule 
against  him,  has  no  application  to  a  case  like 
this.  The  decree  under  which  the  appellant 
purchased  has  never  been  reversed  or  set 
aside,  nor  has  there  been  any  attempt  to 
reverse  it  or  set  it  aside.  On  the  contrary  the 
proceeding  against  him  was  to  enforce  the 
decree  and  compel  him  to  complete  his  pur- 
chase by  payment  of  the  purchase  money 
remaining  unpaid. 

The  court  is  further  of  opinion,  that  the 
complainant  in  the  court  below  and  the  other 
parties  in  this  cause  were  not,  nor  were  any, 
nor  was  either  of  them,  bound  to  resort  to  any 
remedy  they  may  have  had,  either  against 
the  defaulting  commissioner  separately  or 
against  him  and  his  sureties  on  the  bond 
aforesaid  filed  in  this  cause,  before  proceed- 
ing to  subject  the  land  purchased  by  the 
appellant  for  the  balance  of  purchase  money 

not  accounted  for  as  aforesaid.  The 
604      bond,    as    before    stated,    *was   never 

approved  and  accepted  as  a  bond  au- 
thorized by  the  court,  and  it  is  recited  in  the 
decree  complained  of  that  the  commissioner 
is  insolvent,  and  such  is  doubtless  the  fact, 
or  this  controversy  would  never  have  arisen. 
But  whether  the  commissioner  be  insolvent  or 
not,  the  appellant  is.  himself  in  default;  and 
as  to  those  entitled  to  the  purchase  money 
for  which  he  is  bound,  he  is  the  primary  if 
not  only  debtor. 

The  court  is  of  opinion,  for  the  reasons 
stated,  that  there  is  no  error  in  the  decree  of 
the  circuit  court  of  Fairfax  county,  from 
which  an  appeal  has  been  allowed  in  this 
case,  and  that  the  same  should  be  affirmed, 
with  costs  and  damages. 
Decree  affirmed. 
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Booker's  Adm'r  v.  Booker's  Rep. 

[26  Am.  Rep.  401.] 
November    Term,     1877,     Richmond. 
Absent,    Moncure,    P. 
Bonds — Presamptlom    of    Payment.*— TIk 

common  law  rule  of  presumption  of  payment  of 
bonds  arising  from  the  lapse  of  time  has  not  beca 
affected  by  the  statutory  provisions  adopted  at  the 
rcvisal  of  1849,  prescribing  the  limitation  of  sack 
instruments. 
2.  Same — Same — ^How  Rebntted.— When  more 
than  twenty  years  has  elapsed  between  the  date  of 
payment  of  a  bond  and  the  institution  of  suit 
thereon,  it  affords  a  presumption  of  payment,  whick 
the  obligee  may  rebut  by  satisfactory  evidence;  and 
whether  the  evidence  is  sufficient  for  that  purpose, 
is  a  question  for  the  jury,  and  not  for  the  court. 


*Bond« — Preanmptloa     of     Payment.— The 

rule  laid  down  by  the  principal  case  in  regard  to  tke 
presumption  of  payment  of  bonds  arising  from  lapse 
of  time,  is  cited  approvingly  in  Jameson  v.  Rixey,  94 
Va.  346;  Lightfoot  v.  Green,  91  Va.  514;  Bow»a« 
v.  Hicks,  80  Va.  810;  Norvell  v.  Little.  79  Va.  143; 
Tunstall  v.  Withers,  86  Va.  892;  Updike  v.  Lane,  78 
Va.  136;  Brewis  v.  Lawson,  76  Va.  45.  See  abo, 
Barton's  Ch.  Pr.  (2d  Ed.)  86;  4  Min.  Inst.  (3d  Ed.) 
603. 
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This  was  an  action  of  debt  in  the  circuit 
court  of  Elizabeth  City  county  brought  by 
Elizabeth  Booker's  personal  representative 
against  George  Booker's  administrator.  The 
action  was  brought  on  a  bond  which  said: 

"On  demand,  for  value  received,  I  promise 
to  pay  Elizabeth  Booker  the  just  and  full 
sum  of  seven  hundred  and  fifty-five  dollars 
and  eighty-seven  cents,  with  interest  from 
the  date,  and  the  interest  to  be  paid  half- 
yearly.  For  the  true  payment  and  perform- 
ance of  which  I  bind  myself,  my  heirs,  &c., 
jointly  and  severally,  firmly  by  these  pres- 
ents. As  witness  my  hand  and  seal  this  1st 
September,  1837. 

Geo.    Booker    [Seal.]" 

The  defendant  pleaded  payment  by  George 

Booker,  in  his  lifetime,  to  Elizabeth  Booker. 

And  on  the  trial  of  the  cause  there  was 

606  to  verdict  and  judgment  for  the  ♦plain- 
tiff for  the  amount  of  the  bond,  with 

interest  from  its  date  to  the  1st  day  of  May, 
1861,  subject  to  a  credit  of  $300,  paid  the  1st 
of  November,  1843. 

The  defendant  took  a  bill  of  exception  to 
an  instruction  given  by  the  court,  and  a  sec- 
ond exception  to  the  refusal  of  the  court  to 
set  aside  the  verdict  and  grant  him  a  new 
trial.  The  first,  after  giving  the  testimony 
of  a  number  of  witnesses  and  papers,  states: 

And  after  all  the  said  evidence  had  been 
introduced  before  the  jury,  the  plaintiff,  by 
his  attorneys,  moved  the  court  to  instruct  the 
jury  as  follows: 

"That  as  the  act  of  limitations  has  not  been 
pleaded  or  relied  upon  by  the  defendant,  the 
defendant  cannot  rely  upon  the  presumption 
of  payment  arising  from  the  mere  lapse  of 
time  in  defence  of  the  plaintiff's  action." 

But  the  court  declined  to  give  the  said  in- 
struction in  the  form  in  which  it  was  sub- 
mitted as  aforesaid  by  the  plaintiff,  and  then 
gave  to  the  jury  the  following  instruction,  to 
wit: 

"That  there  is  no  rule  of  law  which  author- 
izes the  jury  in  this  case  to  presume  payment 
of  the  bond,  in  the  declaration  mentioned, 
from  the  mere  lapse  of  twenty  years  since  its 
execution;  but  the  jury  is  authorized  to  con- 
sider the  lapse  of  time  as  a  circumstance  or 
matter  of  evidence  in  connection  with  the 
other  evidence  introduced  by  the  defendant 
under  his  plea  of  payment;  it  being  the  opin- 
ion of  the  court  that  the  effect  of  the  statute 
of  limitations  (Code  of  Virginia,  ch.  149,  §§ 
5  and  19,  ed.  of  1860),  is  so  to  change  the  law 
as  to  prevent  the  defendant  from  relying 
upon  the  former  rule  of  law  which  raised  a 
presumption  of  payment  of  the  said  bond 
from  the  mere  lapse  of  twenty  years.  By 
this  the  court  means  to  say  to  the  jury,  in 
explanation,  that  if  the  only  evidence  offered 
in  this  cause  were  the  writing  obligatory  in 
the    declaration    mentioned,    and    the 

607  mere  lapse  of  time  *from  its  date  to 
the  present  time,  then  it  would  be  the 

duty  of  the  jury  to  find  for  the  plaintiff." 

It  is  unnecessary  to  state  the  second  ex- 
ception. Upon  the  application  of  Booker's 
administrator,  a  writ  of  error  and  supersedeas 
was  awarded. 
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Scarburgh   &  Duffield,  for  the   appellant. 
M.  B.  Seawell,  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

According  to  a  well-settled  rule  of  the 
common  law,  a  bond  is  presumed  to  have 
been  paid  after  the  lapse  of  twenty  years 
from  the  time  it  becomes  due.  It  is,  how- 
ever, a  mere  presumption  which  may  be 
repelled  by  satisfactory  evidence;  but  in  the 
absence  of  such  evidence,  this  presumption 
is  of  itself  sufficient  to  sustain  a  plea  of 
payment.  If  a  shorter  period  than  twenty 
years  has  elapsed,  even  a  day,  this  legal  pre- 
sumption does  not  arise.  In  such  case, 
however,  the  lapse  of  time  may  be  relied  on 
in  connection  with  other  circumstances  as 
evidence  of  payment.  2  Minor's  Institutes, 
page  886,  and  cases  there  cited;  2  Best  on 
Evidence,  696. 

The  instruction  given  by  the  circuit  court 
in  this  case  declares  that  this  rule  of  the 
common  law  has  been  changed  by  statute, 
so  that  the  defendant  cannot  now  rely  upon 
the  presumption  of  payment  arising  from  the 
mere  lapse  of  twenty  years,  but  the  jury  may 
consider  the  lapse  of  time  as  a  circumstance 
or  matter  of  evidence  in  connection  with  the 
other  evidence  introduced  by  the  defendant 
under  the  plea  of  payment.  The  statute  to 
which  the  instruction  refers  is  contained  in 
sections  5  and  19,  chapter  149,  Code  of  1860, 
and  was  incorporated  in  the  revisal  of 
608  1850.  One  of  these  sections  *prescribes 
a  limitation  of  twenty  years  in  actions 
upon  bonds,  and  the  other  provides  that 
where  the  bond  was  executed  before  the  1st 
of  July,  1850,  if  a  right  of  action  existed  that 
day,  the  action  may  be  brought  within 
twenty  years  thereafter.  The  learned  judge 
seems  to  have  thought  that  as  the  statute 
was  passed  before  a  presumption  of  payment 
had  attached  to  the  bond  in  controversy,  and 
as  the  action  was  brought  in  1869,  within  the 
time  limited  by  the  statute,  the  defendant 
could  not  rely  upon  the  bar  of  the  statute, 
neither  could  he  rely  upon  the  legal  presump- 
tion of  payment.  The  instruction  is  not  so 
clearly  drawn  as  to  show  with  absolute  cer- 
tainty what  was  meant  by  the  court,  but  this 
is  the  fair  inference  from  the  language  used. 
We  are  of  opinion,  that  the  statute  in  question 
was  not  designed  to  change  the  rule  of  the 
common  law.  The  object  was  simply  to 
apply  to  actions,  on  sealed  instruments,  a 
statutory  limitation  in  like  manner  as  to 
actions  on  parol  contracts,  the  only  difference 
being  that  a  greater  time  is  allowed  in  the 
former  case  than  in  the  latter. 

Where  the  bond  has  been  executed  since 
the  1st  of  July,  1850,  and  has  beer  due  twenty 
years  or  more,  the  defendant  may  rely  upon 
the  statutory  limitation,  or  he  may  waive 
that  and  take  his  chances  before  the  jury 
upon  the  mere  presumption  of  payment  from 
lapse  of  time. 

There  is  no  decision  in  our  reports  upon 
this  precise  point,  but  the  courts  have  held 
substantially  this  doctrine  in  analogous 
cases.  For  example,  althourtfh-thereTj^  an 
gi  ize     y  ^ 
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express  statutory  limitation  with  respect  to 
parol  contracts  in  an  action  upon  a  prom- 
issory note  the  defendant,  without  pleading 
the  limitation,  may  rely  upon  the  presump- 
tion of  payment  after  the  lapse  of  twenty 
years.  In  Duffield  v.  Creed,  5  Esp.  R.  52, 
which  was  an  action  of  assumpsit  upon  a 
promissory  note,  with  a  plea  of  pay- 

609  ment   *Lord    Ellenborough    said:    "If 
this  had  been   a  bond   twenty  years 

would  have  raised  a  presumption  of  pay- 
ment, in  which  case  he  would  have  left  the 
presumption  to  the  jury,  and  he  thought  as 
this  note  was  unaccounted  for,  the  same 
presumption  of  payment  ought  to  apply." 
There  is  no  doubt  that  this  is  the  settled 
doctrine  in  the  English  courts.  See  1 
Phillips  on  Evidence,  page  576;  1  Rob.  Prac. 
(N.  E.),  page  461,  where  the  authorities  are 
cited.  That  it  is  also  the  rule  in  this  state  is 
manifest  from  the  cases  of  Tomlin's  adm'r 
V.  Howe's  adm'r,  Gilmer  R,  page  1;  Ross  v. 
Darby,  4  Munf.  428;  Wells  v.  Washington's 
adm'r,  6  Munf.  532. 

If  in  an  action  upon  an  unsealed  instru- 
ment the  defendant  may  waive  the  statutory 
bar  and  rely  upon  the  presumption  of  pay- 
ment arising  from  lapse  of  time,  there  is  no 
good  reason  why  he  may  not  do  the  same 
thing  in  an  action  upon  an  instrument  which 
is  sealed. 

With  respect  to  bonds  executed  before  the 
1st  day  of  July,  1850,  the  limitation  under 
the  statute  is  the  same  as  upon  a  bond  exe- 
cuted and  payable  the  day  after  the  statute 
took  effect,  that  is  to  say,  the  2d  day  of  July, 
1850.  This  was  in  pursuance  to  the  uniform 
policy  of  the  legislature  to  give  the  statute 
of  limitations  a  prospective  operation,  and 
therefore  it  is,  that  in  applying  the  limita- 
tion, the  lapse  of  time  which  accrued  before 
the  adoption  of  the  statute  is  always  excluded. 
Under  the  provisions  of  the  statute,  therefore, 
an  action  may  be  maintained  on  a  bond,  al- 
though executed  more  than  twenty  years 
before  the  statute  was  passed.  In  such  case 
the  obligee  cannot  be  defeated  by  a  plea  of 
the  statute,  although  he  might  be  by  the 
presumption  of  payment.  In  thus  preserving 
all  the  rights  of  the  obligee,  it  was  not  in- 
tended to  impair  those  of  the  obligor,  nor  to 
deprive  him  of  any  defence  he  might  have 
made  if  the  statute  had  not  been  passed. 

610  ♦The  common  law  rule  already  ad- 
verted to  does  not,  as  the  statute,  create 

an  absolute  bar  to  the  action.  It  simply 
raises  a  presumption  of  payment  after  the 
lapse  of  twenty  years,  which  the  plaintiff 
may  rebut  by  evidence.  It  is  a  rule  of  evi- 
dence and  not  of  pleading.  It  is  founded 
upon  the  idea  that  in  the  ordinary  course  of 
human  affairs  it  is  not  usual  for  men  to 
allow  real  and  well-founded  claims  to  lie 
dormant  a  great  length  of  time.  Starkie  on 
Evidence,  72.  The  statute  is  but  an  affirma- 
tion of  this  principle.  In  the  present  case 
the  bond  was  executed  in  1837,  thirteen  years 
before  the  1st  of  July,  1850;  the  action  was 
brought  in  1869,  nineteen  years  afterwards; 
so  that  thirty-two  years  had  elapsed  between 
the  date  of  the  bond  and  the  institution  of 
the  suit.  It  can  scarcely  be  supposed  it  was  the 


intention  of  the  legislature,  while  adopting 
a  statute  for  the  security  of  the  obligor,  to 
deprive  him  of  the  benefit  of  the  common 
law  presumption  arising  from  the  lapse  of 
time.  The  most  that  the  obligee  can  require 
is  that  his  his  right  of  action  shall  not  be  af- 
fected by  the  statute,  leaving  to  the  obligor 
every  defence  he  might  have  made  if  the 
statute  had  not  been  passed. 

It  is  said,  however,  that  the  defendant  was 
not  injured  by  the  instruction,  because  the 
evidence  clearly  rebutted  the  presumption  of 
payment.  This  view  is  fully  met  by  the  case 
of  Wells  V.  Washington's  adm'r,  6  Munf. 
532.  At  the  trial  of  that  case,  on  the  plea  of 
payment,  the  defendant  moved  the  court  to 
instruct  the  jury  that  twenty  years  having 
elapsed  between  the  time  when  the  note  be- 
came due  and  the  institution  of  the  suit,  they 
ought  to  presume  it  paid  unless  evidence  be 
offered  of  some  acknowledgment  of  the  debt 
within  twenty  years,  or  unless  interest  or  a 
part  payment  was  proved  within  twenty 
years.     This   instruction   was   refused,  and 

this  court  held  that  refusal  to  be  error, 
611      and  that  the  court  *below  could  not  be 

justified  in  refusing  to  give  such  in- 
struction on  the  ground  that  the  defendant 
in  his  application  has  not  stated  the  evidence 
given  in  the  cause,  or  because,  in  the  court's 
opinion,  the  principle  of  law  did  not  apply  to 
the  case  under  the  circumstances  appearing 
in  proof;  for  this  would  be  undertaking  to 
judge  of  the  weight  of  evidence  of  which  the 
jury  are  the  proper  judges.  And  so  in  the 
present  case,  the  court  ought  to  have  told 
the  jury  that  more  than  twenty  years  having 
elapsed  between  the  date  of  the  bond  and 
the  institution  of  the  suit,  they  ought  to 
presume  it  paid  unless  the  defendant  rebutted 
the  presumption  by  satisfactory  evidence. 
Whether  the  evidence  was  suflScient  for  that 
purpose  was  a  question  exclusively  for  the 
jury  and  not  the  court. 
Judgment  reversed. 


612      ^Mutual    Assur.    Society    of    Va.   ▼. 
Holt  &  als.* 

January    Term,    1878,    Richmond. 

I.  M  leases  to  F  a  lot  in  Norfolk  for  ten  years, 
renewable  every  ten  years  until  M  shall  elect  to 
take  the  buildings  which  may  be  put  upon  it  and 
pay  for  them  at  valuation.  P  builds,  and  then  M, 
as  owner  of  the  land,  and  P  as  owner  of  the  build- 
ings, join  in  a  declaration  for  insurance  in  the 
Mutual  Assurance  Society  of  Virginia;  which  was 
granted — HEi.b: 

1.  Fire  laaurance — Land.* — ^The  land  is  not 
insurable,  and  M  is  not  liable  to  the  assurance 
society  for   the   quotas   on  the   insurance. 

2.  Same — laaarable  latereat. — As  F  did  not 
have  the  fee  in  the  land  or  a  perpetual  lease, 
and  M  may  take  the  buildings  at  the  end  of  any 
ten  years,  it  seems  that  F  did  not  have  such  an 
interest  in  the  property  as  was  insurable  in  the 
Mutual  Assurance  Society,  according  to  its  con- 
stitution. 
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II.  The  lease   and  baildings  having  been   sold  to  W, 
and  he  djring,  one  of  his  nine  children,  for  himself 
and  his  co-heirs,  insured  the  property  in  the  society, 
and  this  continued  until  1864,  when  it  was  insured 
in   other  insurance  companies — Held: 
1.    Same — ^Double     Invuntnce — Bfleet. — By 
insuring   in    other    companies    without    complying 
with  the  regulations  of  the  assurance  society,  the 
insurance  in  that  society,  according  to  its  express 
rules,  became  null  and  void.     And  as  the  society 
was  no  longer  liable  for  loss,  the  assured  is  only 
liable  for  the  quotas  due  at  the  time   the   insur- 
ance became  null  and  void,  and  is  not  liable  for 
any  quotas  assessed  after  that  time. 

This  was  a  suit  in  equity  in  the  corpora- 
tion court  of  Norfolk  city,  brought  in  April, 
1874,  by  the  Mutual  Assurance  Society  of 
Virginia,  to  subject  the  property  in  Norfolk 
known  as  the  National  Hotel,  formerly 
ei8  French's  *hotel,  to  sale  for  the  pay- 
ment of  quotas  of  insurance  thereon 
for  the  years  1863  to  1874.   Prior  to  the  year 

1836,  the  ground  on  which  the  hotel  was 
built  was  owned  in  fee  by  the  Mechanical 
Benevolent  Society  of  Norfolk.  In  that  year 
this  society  leased  the  land  at  a  ground 
rent  of  $400  to  William  and  Daniel  D. 
French  for  ten  years  from  the  1st  of  Jan- 
uary, 1837;  and  it  was  optional  with  the 
society  at  the  end  of  the  lease  to  take  the 
buildings  at  a  valuation,  or  to  renew  the 
lease  for  the  further  term  of  ten  years  on 
the  same  terms;  and  so  in  like  manner  from 
term  to  term  until  the  buildings  should  be 
taken  and  paid  for  as  aforesaid.    In  August, 

1837,  the  Frenchs  assigned  their  interest 
in  the  term  of  ten  years  to  French's  Hotel 
Company,  and  that  company  built  upon  the 
ground  French's  hotel. 

In  July,  1841,  John  Southgate,  president 
of  French's  hotel  company,  as  owners  of 
the  building,  and  the  president  of  the 
Mechanical  Benevolent  Society  of  Norfolk 
as  owners  of  the  land,  declared  for  assur- 
ance in  the  Mutual  Assurance  Society  for 
$12,500  on  this  property;  the  building  being 
valued  at  $40,000  and  the  land  on  which  ic 
stands  in  fee  simple  at  $10,000.  The  policy 
was  issued  in  the  usual  form,  and  is  num- 
bered No.  11,516.  In  December,  1843,  there 
was  a  second  declaration  by  the  same  parties 
in  the  same  form. 

On  the  1st  of  January,  1847,  the  Mechan- 
ical Benevolent  Society  of  Norfolk,  by  deed 
reciting  its  previous  lease  to  the  Frenchs, 
and  their  assignment  of  it  to  French's 
Hotel  Company,  and  that  the  Mechanical 
Benevolent  Society  have  declined  to  take 
the  buildings  and  pay  for  the  same  in  the 
manner  prescribed  in  said  deed,  and  so  the 
said  French's  Hotel  Company,  assignees 
as  aforesaid,  are  bound  to  accept,  and  have 
requested  a  renewal  of  the  lease  with  the 
same  conditions  and  covenants,  &c.,  demised 
the  said  ground  to  the  French's  Hotel 
614  Company  ♦until  the  1st  of  January, 
1857,  upon  the  same  terms  and  con- 
ditions. 

In  September,  1850,  John  Southgate,  pres- 
ident of  French's  Hotel  Company,  alone, 
declared  for  insurance  in  the  Mutual  Assur- 


ance Society  on  the  same  property;  and  in 
his  declaration  he  says  he  holds  the  build- 
ing with  the  land  for  the  stockholders. 
This  policy  was  issued,  and  is  numbered 
No.  14,837. 

On  the  1st  of  May,  1855,  the  French's 
Hotel  Company  assigned  their  lease  of  the 
property  to  Bray  B.  Walters,  and  on  the 
same  day  Walters  conveyed  it  in  trust  to 
secure  said  company  $13,500,  payable  within 
ten  years  with  interest.  And  in  October, 
1857,  William  L.  Walters,  for  himself  and 
the  other  heirs  of  Bray  B.  Walters,  there 
being  nine  of  them,  made  a  declaration  of 
insurance  in  which  he  says  he  holds  the 
building  and  the  land  on  which  it  stands  on 
a  lease  of  seven  or  ten  years,  renewable, 
&c.    This  is  numbered  No.  18,615. 

The  property  seems  to  have  been  in  1869, 
conveyed  by  different  heirs  of  Bray  B. 
Walters,  by  several  deeds,  in  trust  to  secure 
debts  to  different  parties;  and  by  the  heirs 
and  trustees  in  the  deeds  to  Thomas  J. 
Corprew,  in  December,  1870;  and  by  him 
it  was  conveyed  in  several  deeds  to  secure 
debts.  And  subsequently  the  property  was 
sold  to  James  R.  and  Joseph  H.  Holt,  who 
were  the  owners  of  it  at  the  time  this  suit 
was  brought,  and  was  subject  to  three  liens 
for  debts  due  respectively  to  the  Norfolk 
Trust  Company,  the  Merchants  and  Me- 
chanics Savings  Bank,  and  the  Exchange 
National  Bank.  It  appears,  too,  that  sev- 
eral policies  had  been  obtained  in  1864  upon 
the  property  in  several  other  insurance  com- 
panies, amounting  to  $20,000,  which  were 
continued  in  force  until  1869;  and  that  there' 
was  no  agent  of  the  Mutual  Assurance 
Society  in  Norfolk  from  May,  1862,  to  May, 
1865;  and  all  communication  between 
615  the  city  ♦of  Norfolk  and  the  home 
office  of  the  company  was  forbidden. 
The  Holts  and  the  above  mentioned  credit- 
ors, and  the  Mechanical  Benevolent  Society 
of  Norfolk  were  made  defendants.  They  all 
filed  answers,  or  pleas,  denying  their  lia- 
bility on  various  grounds,  which  are  stated 
in  the  opinion  of  Judge  Anderson. 

The  cause  came  on  to  be  heard  on  the  10th 
of  June,  1875,  when  the  court  dismissed  the 
bill  with  costs.  And  thereupon  the  Mutual 
Assurance  Society  applied  to  this  court  for 
an  appeal;  which  was  allowed. 

The  case  was  argued  by  A.  Meade  Smith, 
for  the  appellants,  and  Goode  &  Chaplain 
and  Baker  &  Walke,  for  the  appellees. 

Anderson,  J.  The  building  known  as  the 
National  hotel  in  the  city  of  Norfolk,  was 
erected  on  a  lot  of  land  which  was  held  by 
French's  Hotel  Company,  under  a  demise  by 
deed  from  the  Mechanical  Benevolent  So- 
ciety of  Norfolk  for  a  term  of  ten  years, 
renewable  for  ten  years,  and  for  every  suc- 
cessive period  of  ten  years,  determinable  at 
the  election  of  the  lessor,  at  the  expiration 
of  any  term,  upon  six  months*  notice,  by 
taking  the  building  and  paying  for  it  at 
valuation. 

On  the  1st  of  May,  1855,  French's  Hotel 
Company,  by  deed  conveyed,  transferred 
and  assigned  all  theh-^n^g^^^J^I   in- 
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tercst  in  the  leasehold  and  building  to  Bray 
B.  \yalters.  And  at  a  sale  made  by  public 
auction  under  deeds  of  trust  by  the  heirs  of 
B.  B.  Walters,  of  said  property,  Thomas  J. 
Corprew  became  the  purchaser  tit  the  price 
of  $34,000,  and  the  trustees  and  the  heirs 
united  in  a  deed  conveying  the  same  to 
him,  bearing  date  December  31st,  1870. 

616  *Subsequently     Corprew    conveyed 
the  same  by  several  deeds,  of  trust  to 

secure  debts  due  from  him  to  the  Merchants 
and  Mechanics  Bank;  to  the  Norfolk  Trust 
Company,  and  to  the  Exchange  National 
Bank  of  Norfolk.  And  on  the  31st  of  July, 
1872,  the  said  Corprew  and  his  said  creditors 
and  trustees  united  in  the  sale  of  the  same  to 
the  appellees,  James  R.  Holt  and  Joseph  H. 
Holt,  and  conveyed  it  to  them  by  deed  bear- 
ing date  December  26,  1872,  for  the  consid- 
eration of  $37,100. 

This  suit  was  brought  in  chancery  by  the 
Mutual  Assurance  Society  of  Virginia 
against  the  said  James  R.  and  Joseph  H. 
Holt,  to  subject  the  property  to  the  payment 
of  arrearages  which  they  allege  to  be  due 
them,  and  to  be  chargeable  on  the  said 
property  by  virtue  of  a  declaration  for  in- 
surance made  in  their  society  on  the  17th 
of  July,  1841,  by  the  president  of  the  Me- 
chanical Benevolent  Society  of  Norfolk, 
owner  of  the  land,  and  the  president  of 
French's  Hotel  Company,  owner  of  the 
building,  which  was  valued  at  $40,000,  mak- 
ing the  Merchants  and  Mechanics  Savings 
Bank,  the  Norfolk  Trust  Company,  and  the 
Exchange  National  Bank  and  the  trustees, 
and  the  Mechanical  Benevolent  Society  also 
defendants. 

James  R.  and  Joseph  H.  Holt,  in  their 
joint  answer,  say  that  they  have  no  knowl- 
edge of  any  of  the  allegations  of  the  bill 
with  regard  to  the  insurance  of  the  property, 
and  they  call  for  strict  proof  thereof;  and 
they  allege  and  prove  that  they  had  no 
notice  of  said  alleged  insurance,  or  of  any 
claim  for  arrearages  by  said  assurance 
society  when  they  purchased,  and  in  fact 
did  not  know  of  the  existence  of  said  society, 
and  if  there  is  anything  due  it,  which  they 
do  not  admit,  they  deny  that  the  property  in 
their  hands  is  liable  for  its  payment,  and 
insist  that  the  society  should  look  to  the 
former  owners  of  the  property  for  payment. 
But  if  it  should  appear  that  the  society 
has    any   claim    which    is    chargeable 

617  *on  the  property,  they  insist  that  in- 
asmuch as  there  is  a  balance  of  the 

purchase  money  still  due  from  them  for 
the  property  they  should  be  allowed  to  pay 
it  out  of  the  same. 

Their  answer  and  the  several  pleas  of 
the  Merchants  and  Mechanics  Savings 
Bank  also  put  in  issue  the  validity 
of  the  alleged  contract  of  insurance, 
averring  that  it  was  contrary  to  the  consti- 
tution, rules  and  regulations  of  the  society; 
that  the  hotel  company  had  not  such  in- 
terest in  the  property  as  was  insurable,  and 
the  contract  was,  at  the  time  of  its  inception, 
and  now  is,  void  and  of  none  effect.  And 
the  Mechanical  Benevolent  Society,  in  its 
answer,  denies  that  it  owes  anything  to  the 


plaintiff,  or  that  there  is  now  or  ever  has 
been  any  liability  on  it  for  quotas,  or  that 
there  now  is  or  ever  has  been  any  lien  upon 
the  land  therefor;  and  it  avers  that  its  pres- 
ident, by  uniting  with  the  president  of  the 
hotel  company  in  the  original  declaration 
for  assurance,  did  not  create,  nor  was  it 
intended  to  create,  any  lien  or  charge  on 
said  land,  but  was  only  intended  to  indi- 
cate its  willingness  and  consent  to  the  in- 
surance of  said  buildings,  upon  which  it  had 
a  previous  lien,  to  the  extent  of  the  ground 
rent  and  the  taxes. 

And  in  this  position  it  seems  to  be  sus- 
tained by  the  acts  of  the  plaintiff,  and  the 
hotel  company  subsequently;  the  latter  mak- 
ing, and  the  former  receiving  from  it  a 
sole  and  separate  declaration  for  insurance 
of  the  same  property,  in  which  reference  is 
made  to  the  former  declaration,  in  which 
the  Mechanical  Benevolent  Society  had 
united  as  aforesaid,  as  the  sole  declaration 
of  the  hotel  company,  and  the  issue  of  a 
policy  thereon  accordingly.  And  in  all  the 
subsequent  dealings  between  them  no  refer- 
ence is  made  to  the  Mechanical  Benevolent 
Society,  but  the  hotel  company  is  treated 
as    the    party    solely    insured,    and    liable 

for  the  quotas  and  requisitions  of  the 
618      *Mutual   Assurance   Society.     And  it 

could  not  be  otherwise  if  the  Mechan- 
ical Benevolent  Society  be  regarded  only 
as  owner  of  the  land,  as  represented  in  the 
original  declaration.  The  land  under  the 
act  of  incorporation  was  not  insurable.  It 
was  only  an  insurance  on  buildings  against 
fire  that  was  authorized  by  the  act  of  in- 
corporation. An  insurance  of  land  against 
fire  involves  an  absurdity.  And  yet  it 
seems  to  be  coi;^emplated  by  the  constitu- 
tion, rules  and  regulations  of  the  society 
that  the  insured  should  have  an  interest  in 
the  land  also,  upon  which  the  buildings 
stand.  By  article  VIII,  section  4,  "Any 
person  holding  a  complete  unencumbered 
fee  simple  title  to  buildings,  with  the  land 
on  which  they  stand;"  "any  tenant  under 
lease  renewable  forever,  or  any  persons 
holding  buildings  erected  on  land  to  which 
they  have  a  legal  title  but  subject  to  a 
ground  rent  forever,  may  make  a  com- 
plete and  effectual  insurance."  The  aver- 
ment of  the  joint  answer  of  the  Messrs. 
!  Holt  is  that  the  Mechanical  Benevolent 
Society  had  no  interest  in  the  buildings, 
and  that  they  and  the  preceding  owners 
of  the  property  have  no  other  than  a 
leasehold  interest  in  the  land,  determina- 
ble at  the  expiration  of  every  ten  years, 
at  the  option  of  the  Mechanical  Benev- 
olent Society.  But  when  the  leasehold 
of  the  land  was  terminated  their  title 
to  the  buildings  was  terminated  also,  and 
became  vested  in  the  Mechanical  Benevolent 
Society.  So  it  would  seem  that  by  the 
terms  of  the  contract  between  the  hotel 
company  and  the  Benevolent  Society,  by 
which  the  former  was  privileged  to  erect 
buildings  on  the  latter's  land,  it  had  no 
better  estate  in  them  when  erected  than  in 
the  land.  It  held  them  precisely  as  it  held 
the  land — at  the  option  of  the  Benevolent 
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Society,  only  for  the  term  or  for  any  suc- 
ceeding term.  And  it  not  being  a  fee,  nor 
a  lease  renewable  forever,  and  the  hotel 
company  not  having  a  legal  title  to  the 
land  upon  which  the  buildings  stand, 

619  *but  subject  to  a  ground  rent  forever, 
it  would  seem  to  follow  that  it  did 

not  hold  such  interest  in  the  property  as 
was,  according  to  the  rules  and  regulations 
of  the  society,  insurable.  The  question 
whether  it  was  insurable  jointly  by  the  two 
companies  need  not  be  considered,  as  that 
was  not  done,  if  the  plea  of  the  Merchants 
and  Mechanics  Savings  Bank  is  sustained; 
and  if  the  acceptance  by  the  Assurance 
Society  of  the  separate  declaration  for  in- 
surance of  the  same  property  by  the  hotel 
company  (No.  14,837),  and  the  issuing  a 
policy  thereon  to  said  company,  can  be  held 
to  be  a  surrender  or  waiver  by  the  Assurance 
Society  of  any  right  it  might  have  had  to 
hold  the  Benevolent  Society  bound  by  its 
having  united  in  the  original  declaration. 
As  to  what  is  the  effect  of  a  declaration  on 
revaluation  is  involved  in  some  obscurity  by 
the  practice  of  the  Assurance  Society.  If  it 
was  intended  merely  to  revalue  the  property, 
and  not  for  a  renewal  or  modification  of 
the  contract,  why  should  there  be  a  decla- 
ration for  insurance?  and  why  should  a  new 
policy  issue  thereon? 

There  is  another  ground  upon  which  it 
might  be  argued  that  the  original  contract 
of  insurance  was  void,  viz:  that  the  prop- 
erty had  been  insured  elsewhere  for  ten 
thousand  dollars,  when  the  original  decla- 
ration for  insurance  was  made  in  this  so- 
ciety. By  article  VIII,  section  14,  "buildings 
insured  elsewhere  shall  not  be  insured  in 
this  society."  And  such  insurance,  it  is 
declared,  "shall  be  void."  There  is  a  pro- 
viso; but  that  does  not  apply  to  this  clause 
of  absolute  inhibition;  but  only  to  insur- 
ances obtained  elsewhere,  after  the  property 
has  been  insured  in  this  society,  which  are 
permitted  on  certain  express  conditions. 
These  are  interesting  and  important  ques- 
tions. As  by  article  X,  section  13,  the 
society  has  declared  that  "if  a  policy  be  at 
any  time  issued  for  the  purpose  of  insuring 
a      building,      which      according      to 

620  '*'the    rules    and    regulations    of    the 
society,    is    not    insurable,    the    fact 

that  such  building  is  not  insurable  being 
ascertained  shall  render  the  policy  void  and 
of  no  effect."  And  by  article  XIII,  section 
1,  "the  society  only  undertakes  to  pay  for 
loss  by  fire,  when  the  building  has  been 
insured  in  strict  conformity  to  the  consti- 
tution, rules  and  regulations  of  the  society." 
And  the  party  claiming  compensation  is  re- 
quired to  make  affidavit  that  he  "doth  believe 


miums  and  quotas,  or  other  requisitions, 
could  be  enforced  against  the  property, 
and  consequently,  that  the  proprietors  of 
the  buildings  are  entitled  to  the  benefit  of 
any  doubts  with  regard  to  the  validity  of 
the  insurance. 

But  this  case  must  be  considered  in 
another  of  its  aspects.  The  hotel  company 
sold  and  conveyed  its  interest  in  the  land 
and  building  by  deed  bearing  date  the  1st 
of  May,  1855,  to  Bray  B.  Walters.  And  on  the 
12th  day  of  October,  1857,  William  L. 
Walters,  for  himself  and  the  other  heirs  of 
Bray  B.  Walters,  then  deceased,  by  declara- 
tion No.  18,615,  declared  for  the  assurance 
of  said  building,  valued  at  $40,000,  in  the 
said  assurance  society,  for  $12,500,  "sub- 
ject to  a  deed  of  trust  to  French's  Hotel 
Company;  the  sum  of  $5,000  being  insured 
in  the  American  and  $5,000  in  the  Franklin 
offices."  It  is  agreed  that  there  was  no 
agent  of  the  society  in  the  city  of  Norfolk 
from  about  the  10th  of  May,  1862,  to  the 
30th  of  May,  1865,  and  that  all  communica- 
tion between  the  city  of  Norfolk  and  the 

home  office  in  the  city  of  Richmond 
681      ""during   that   period    was    forbidden; 

and  that  on  the  i4th  of  January,  1864, 
the  said  property  was  insured  in  several 
other  offices,  together,  for  the  sum  of  $20,- 
000.  And  this  was  before  the  sale  and  con- 
veyance to  Thomas  J.  Corprew. 

According  to  article  VIII,  section  14,  the 
insurance  in  this  society,  if  it  was  valid 
and  in  force  up  to  the  14th  of  January,  1864, 
when  it  was  insured  elsewhere  to  the 
amount  of  $20,000,  then  became  void.  The 
language  of  the  section  is:  "Buildings  in- 
sured elsewhere  shall  not  be  insured  in  this 
society,  and  if  any  person  or  persons  own- 
ing a  building  or  buildings  now  insured, 
or  which  may  be  hereafter  insured  in  the 
office  of  this  society,  shall  effect  insurance 
thereof  elsewhere,  he,  she  or  they  shall 
forfeit  all  benefit  of  the  insurance  made  by 
this  society  on  such  building  or  buildings. 
Every  insurance  which  has  been,  or  here- 
after may  be,  effected  contrary  to  this  rule, 
is,  and  shall  be  void."  But  there  is  a  con- 
ditional proviso  in  favor  of  any  person  "who 
has  made,  or  may  hereafter  make,  insur- 
ance in  the  office  of  this  society,  and  shall 
be  desirous  of  making  farther  insurance  in 
any  other  office  on  the  same  buildings," 
that  he  "shall  be  at  liberty  to  do  so,  and 
his  insurance  in  this  office  shall  be  good  and 
effectual;  but  on  condition  only  that  the 
whole  sum  insured  by  this  society  and  else- 
where, does  not  exceed  four-fifths  of  the 
whole  value  shown  by  his  *  *  declara- 
tion; and  provided  also,  that  such  person 
or  persons  give  written  notice  to  the  prin- 


that  the  said  building"  was  "insurable  j  cipal  agent,  of  such  farther  insurance  and 
and  was  properly  insured  in  or  by  the  said  j  the  amount  thereof,  which  shall  be  endorsed 
society  according  to  the  constitution,  rules  on  the  policy  issued  by  this  society  and  on 
and  regulations  thereof."  the  declaration  filed  in  this  office." 


In  view  of  these  prescriptions  and  regula- 
tions of  the  society,  I  think  it  is  but  just 
and  right  that  it  should  be  held  to  make  out 
a  clear  case  of  liability  on  its  part  to  repair 
the  loss  if  the  building  was  damaged  or  de- 
stroyed by  fire,  before  its  claims  for  pre- 
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Neither  of  the  foregoing  conditions  was 
complied  with  in  this  case.  The  insurance 
in  this  society,  if  it  be  only  for  $12,500,  and 
the  insurance  elsewhere  for  $20,000,  amount 
together  to  more  than  four-fifths  of 
688      the  whole  *value  of  the  property,  as 
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shown  by  the  declaration.  Nor  was 
the  second  condition  complied  with.  The 
notice  required  is  not  shown  to  have  been 

S'vcn,  nor  the  endorsements  made  upon 
e  policy  and  declaration  as  required. 
This  case  does  not  fall  within  the  proviso, 
and  consequently  by  the  positive  declaration 
of  said  14th  section,  the  insurance  is  void. 

But  the  clause  next  following  provides 
that  "all  premiums  and  quotas  paid,  or 
which  may  be  required  to  be  paid  under 
any  such  insurance,  shall  be  considered  as 
forfeited  to  the  society."  This  language 
imports  that  the  invalidation  of  the  insur- 
ance shall  not  entitle  the  insured  to  a  resto- 
ration of  what  he  had  previously  paid  under 
the  lawful  requisitions  of  the  society;  nor 
to  be  released  from  premiums  and  quotas 
for  which  he  was  liable  when  the  insurance 
became  void,  which  may  still  be  required 
to  be  paid,  and  the  property  held  to  be 
liable  for  them.  But  to  hold  that  when  the 
property  is  no  longer  insured,  the  owner  is 
liable  to  pay  for  losses  by  fire,  which  parties 
insured  have  incurred,  beyond  what  he 
had  incurred  a  liability  to  pay  before  his 
insurance  became  void,  would  be  to  hold 
him  liable  to  contribute  for  losses  which 
others  had  sustained  when  there  was  no 
corresponding  obligation  on  them  to  con- 
tribute for  his  losses,  which  would  be  vio- 
lative of  all  mutuality  in  the  contract,  and 
destructive  of  the  fundamental  principle 
upon  which  this  whole  scheme  of  insurance 
is  projected. 

This  plainly  appears  from  the  title  to  the 
act  of  incorporation,  "an  act  for  establish- 
ing a  mutual  assurance  society  against  fire," 
&c.;  and  by  the  first  clause  of  the  second 
section,  which  enacts,  "that  an  assurance 
be  established  to  be  called  and  known  by 
tht  name  of  the  Mutual  Assurance  Society," 
ind  the  principles  whereof  shall  be  "that 
the  citizens  of  this  state  may  insure  their 
buildings  against  the  losses  and  dam- 
623  ages  occasioned  '''accidently  by  fire, 
and  that  the  insured  pay  the  losses 
and  expenses,  each  his  share  according  to 
the  sum  insured."  To  construe  the  clause 
of  the  article  under  consideration,  as  re- 
quiring the  owner  of  the  property  after  it 
had  ceased  to  be  insured,  and  when  he  is 
not  one  of  the  insured,  to  be  subject  to  fu- 
ture orders  for  quotas  and  contributions 
to  repair  losses  afterwards  incurred  by  the 
insured,  and  when  he  would  not  have  a  cor- 
responding right  to  a  contribution  from 
them,  if  his  property  was  damaged  or  de- 
stroyed by  fire,  would  be  a  plain  violation 
of  the  foregoing  provision  of  the  act  of 
incorporation  in  its  letter  and  spirit. 

The  same  remarks  are  applicable  to  the 
next  clause  of  the  said  section,  which  is  as 
follows:  "Nevertheless,  the  property  insured 
and  the  owners  thereof,  shall  remain  liable 
for  all  demands  until  regularly  discharged, 
according  to  the  laws  and  rules  of  the 
society."  "All  demands"  can  only  mean 
what  the  society  had  a  right  to  demand, 
which  we  have  seen  were  only  arrearages 
due,    and    with    which    the    property    was 


chargeable  when  the  insurance  was  termi- 
nated. 

There  is  a  mode  prescribed  by  article  IX, 
section  12,  by  which  a  member  may  be  dis- 
charged, but  it  is  not  declared  to  be  the 
only  mode;  and  if  it  were,  until  so  dis- 
charged, he  could  not,  as  we  have  seen,  be 
held  liable  for  after-requisitions  made  upon 
the  insured  when  he  was  no  longer  insured, 
but  only  for  such  as  were  prior  to  the  ter- 
mination of  his  insurance.  This  mode 
provides  for  a  voluntary  and  express  with- 
drawal from  the  society;  and  there  are  two 
requisites  to  entitle  him  to  a  discharge  in 
that  mode:  first,  the  payment  of  all  pre- 
miums, quotas  and  other  claims  as  are  then 
due  from  him;  and  second,  notice  of  his 
withdrawal.  If  these  requisites  have  been 
met  they  are  effectual  for  his  discharge, 
although  a  regular  discharge  may  not  have 

been  granted  him.  But,  as  has  been 
6JM      *said,  it  is  not  the  only  mode  by  which 

he  may  be  discharged,  as  is  implied 
by  article  VII,  section  13.  It  provides  that 
any  member  having  paid  the  premiums  on 
his  buildings,  the  same  being  insurable, 
&c.,  shall  be  insured  at  12  o'clock  at  noon 
of  the  day  on  which  he  may  have  made  such 
payment,  and  such  insurance  shall  continue 
to  be  in  force  until  the  same  shall  be  with- 
drawn, unless  the  proprietor  of  the  building 
so  insured  shall  render  the  insurance  void 
by  some  act  which  may  be  contrary  to  the 
rules  and  regulations  of  the  society. 

The  effect  of  a  discharge  upon  the  inter- 
ests of  the  society  is  not  materially  different, 
whether  it  be  in  one  way  or  the  other.  In 
both  cases  the  existing  liabilities  for  arrear- 
ages remain,  but  none  can  be  subsequently 
created.  And  as  to  the  notice,  in  the  one 
case  it  is  necessary  to  show  that  the  insur- 
ance does  not  continue,  nor  the  obligation 
of  the  society  to  repair  his  losses.  In  the 
other  case  notice  was  not  necessary  to 
invalidate  the  insurance.  It  was  absolutely 
void  by  the  insurances  effected  elsewhere, 
whether  the  society  had  notice  thereof  or 
not.  The  insured  thereby  lost  his  right  to 
compensation  if  his  buildings  had  been 
damaged  or  destroyed  by  fire,  whether  the 
society  had  had  notice  or  not  prior  thereto 
that  insurances  had  been  effected  elsewhere. 
It  might  have  been  of  advantage  to  the 
society,  in  determining  what  amount  of 
quotas  should  be  levied  to  meet  contingen- 
cies and  risks,  to  have  been  informed  of  the 
insurances  made  elsewhere  during  the  war; 
but  such  notice  could  not  have  been  given 
pending  the  war,  and  it  seems  to  me  could 
not  have  been  material,  as  the  requisitions 
On  the  insured  and  the  contingent  liabilities 
of  the  society,  so  far  as  the  buildings  in 
question  were  concerned,  were  alike  unen- 
forceable; but  the  evidence  shows,  I  think, 
that   the   society  was   informed   of  it  soon 

after  the  war. 
625  *I  am  of  opinion,  therefore,  that  the 

insurance  being  made  absolutely  void 
by  the  declaration  of  the  society,  after  the 
insurances  of  the  14th  of  January,  1864, 
were  effected  elsewhere,  the  heirs  of  Bray 
B.  Walters,  the  then  owners  of  the  property. 
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were  not  liable,  after  that  period,  to  con- 
tribute quotas  to  raise  a  fund  to  repair 
losses  by  fire  of  the  insured  except  on 
account  of  arrearages  due  from  them  before 
they  ceased  to  be  insured,  and  consequently 
the  property  being  uninsured  when  it  was 
conveyed  to  Thomas  J.  Corprew  by  deed  on 
the  31st  of  December,  1870,  it  was  not  liable 
for  quotas  which  accrued  subsequently  to 
the  14th  of  January,  1864.  A  fortiori  it  is 
not  liable  in  the  hands  of  the  present  own- 
ers, James  R.  and  Joseph  H.  Holt.  The 
property  was  insured,  at  the  time  they  pur- 
chased, in  the  Liverpool  and  London  Globe 
for  $15,000;  in  the  Loyd,  $10,000;  and  in 
the  Queen,  $5,000;  together,  $30,000;  and 
they  had  no  knowledge  of  any  insurance  in 
this  society,  or  of  any  charge  upon  the 
property  in  its  favor. 

If  this  were  a  claim  to  enforce  a  penalty 
for  a  wrongful  act  committed  by  the  heirs 
of  B.  B.  Walters,  then  it  would  be  a  ques- 
tion for  a  court  of  equity  to  determine 
whether  the  penalty,  under  the  circum- 
stances of  the  case,  ought  to  be  enforced 
against  them;  and  if  it  could,  whether  it 
was  not  a  personal  liability,  which  attached 
to  the  person  of  the  wrong-doer,  and  not 
chargeable  on  the  property  in  the  hands  of 
an  innocent  purchaser,  who  had  no  partici- 
pation in  the  wrong.  But  it  is  not  a  suit 
to  enforce  a  penalty,  but  the  payment  of 
quotas,  which  by  the  act  of  incorporation 
only  the  insured  could  be  required  to  pay. 
It  appears  from  the  testimony  of  Samuel 
PuUiam  that  the  society  itself,  in  1866  and 
'67,  instead  of  talking  of  imposing  penalties, 
had  formed  the  same  conclusions  I  have 
reached,  and  was  willing  to  have  made 
626  an  adjustment  *on  substantially  the 
same  terms,  upon  the  payment  of  all 
claims  which  had  accrued  up  to  the  date  of 
the  period  when  insurance  had  been  effected 
elsewhere  during  the  war,  and  to  abate  all 
quotas  accruing  subsequent  thereto.  It  was 
also  willing  to  abate  quotas  for  1863  and 
1864. 

In  this  case  all  dues  and  requisitions  had 
been  paid  up  to  the  14th  of  January,  1864, 
except  the  quotas  for  1863,  which,  if  there 
had  been  a  settlement,  would  have  been 
abated  under  a  resolution  of  the  board  of 
directors.  Why  should  it  now  be  asserted? 
It  is  true  that  a  formal  notice  of  withdrawal 
was  net  executed;  but  the  society  was  just 
as  safe  from  liability  of  losses  as  if  said 
formal  notice  had  been  executed.  Its  insur- 
ance was  void.  If  the  views  I  have  presented 
are  correct,  it  had  no  right  to  claim  what  it 
seems  it  was  willing  to  relinquish — not 
even  the  quota  of  1863,  if  the  declaration  of 
Walter's  heirs  was  designed  to  be  a  contin- 
uation of  the  original  contract;  and  if  not, 
if  it  was  a  new  contract,  the  property  was 
insured  elsewhere  for  $10,000.  And  by 
article  VIII,  section  14,  before  recited,  the 
society  was  absolutely  forbid  in  such  case 
to  grant  insurance;  and  if  given,  it  is  de- 
clared to  be  void.  Moreover,  William  S. 
Walters,  with  whom  the  last  contract  of  in- 
surance, in  1857,  was  made,  was  only  one 


of  the  nine  heirs  to  whom  the  property  de- 
scended from  B.  B.  Walters;  and  it  does 
not  appear  that  he  had  authority  to  execute 
the  contract  for  the  co-heirs.  And  the 
declaration  is  not  subscribed  by  them;  and 
it  was  necessary  that  all  the  parties  in 
interest  should  have  been  united  in  the 
declaration. 

I  am  of  opinion,  upon  the  whole,  that 
there  is  no  error  in  the  decree  of  the  court 
below  dismissing  the  plaintiff's  bill,  and 
am  for  affirming  the  same,  with  costs. 
627  *Moncure,  P.,  and  Staples,  J.,  con- 

curred in  the  opinion  of  Anderson,  J. 

Christian  and  Burks,  J's,  dissented. 

Decree  affirmed. 


PIRB    AND    MARINB    IBTSURAIVCB. 

•See  monoffrapklc  note  on  Life  and  Acci- 
dent Inanranee.  McLean  v.  P.  A  A.  Life 
In*.«Co.,  29  Gratt.  361. 

A.  The  Contract. 
I.  Fire   Insurance. 

1.  In   General. 

a.  Definition. 

b.  Subject-Matter — Location. 

c.  The  Risk. 

(1)  Military   or   Usurped   Authorit>. 

(2)  Explosions. 

d.  The  Consideration — Premium. 

2.  Parties. 

a.  The   Insured. 

(1)  Corporations. 

(2)  Insurable   Interest 

(a)  Definition. 

(b)  Necessity. 

(c)  Who  Has. 

b.  Parties   by   Assignment 

(1)  Before    Loss. 

(2)  After    Loss. 

3.  Form  of  Contracts — Parol   Contracts  Valid. 

4.  Prohibitions   apd   Exceptions. 

a.  Alienation   and   Incumbrances. 

(1)  Statements  as  to   Title. 

(a)  In   General. 

(b)  Substantial   Accuracy   Sufficient 

(c)  Sole    and    Unconditional    Ownership. 

(2)  Alienation   Clause. 

(a)  Time  to   Which   Clause  Relates. 

(b)  Agreement   to   Convey. 

(c)  Change   of   Interest 

(3)  Encumbrance    Clause. 

(a)  In    General. 

(b)  Effect    Where    Clause    Omitted. 

b.  Vacancy — Disuse  and  Neglect 

(1)  In    General. 

(2)  Partial  Vacancy  Not  Fatal. 

c.  Hazardous    Use    and    Occupation. 

(1)  Increase    of   Risk   or   Hazard. 

(2)  Keeping    Inflammable    Materials. 

(3)  Manufacturing. 

d.  Other  Insurance. 

(1)  Definition. 

(2)  Must  Be   Valid  Insurance. 

(3)  Waiver  of  Prohibition. 

e.  Iron    Safe    Clause — Warranty. 

5.  Loss  and  Adjustment 

a.  Notice   and   Proof  of   Loss. 
(1)  In   General. 
(2) 
(3)  Waiver. 


In   General.  y^  j 

Time   of    FurnishiftflLjOOQle 
Waiver.  O 
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(a)  Acting  on   Notice. 

(b)  Failing  to   Specify   Defects. 

(c)  Denial   of   Liability. 

(4)   Fraud    or    False    Swearing, 
b.  Arbitration    and    Appraisement. 

(1)  Demand  and  Notice. 

(2)  When   Contribution   Clause   Applicable. 

6.  Recovery    after    Failure    of    Adjustment — The 

Limitation  Clause. 

a.  Validity. 

b.  When    Limitation    Commences, 
c  Waiver  of  Limitation. 

d.  When   Action   Is   Commenced. 

7.  Agents. 

a.  Authority   of. 

(1)  In    General. 

(2)  Agente   to   Solicit. 

(3)  General  Agent — Private  Instructions  Lim- 
iting   Same. 

b.  When  Knowledge  of  Agent  Binds  Company. 

8.  Rules  of  Construction. 

a.  In   General. 

b.  Provision  as  to  Size  of  Type. 

c.  Application  Construed  as  Part  of  Policy. 

9.  Evidence. 

a.  Parol  Evidence. 

(1)  When    Admissible. 

(2)  When  Not. 

b.  Burden    of   Proof. 

(1)  Chattel   Mortgage. 

(2)  Proofs    of    Loss. 

c.  Possession  of  Policy. 

d.  Fire   Caused   by    Insured. 

to.  Foreign  Insurance  Companies — Interstate  Com- 
merce. 
II.  Marine  Insurance. 

1.  Definition. 

2.  Capture. 

3.  Deviation. 

4.  Construction. 

I.  Pleading   and   Practice. 

1.  Suits  in  Equity. 

a.  Specific   Performance. 

b.  Subrogation. 

2.  Actions    on    Policy. 

a.  Who  May   Sue. 

b.  Where  Action   Brought. 

c.  Service  of  Process. 

(1)  Domestic  Companies. 

(2)  Foreigrn   Companies. 

d.  Declaration. 

(1)  Statutory    Form. 

(2)  Demurrer. 

(3)  Amendment. 

e.  Recovery  by    Motion. 

f.  Replication. 

(1)  In    General. 

(2)  Duplidty. 

g.  Judgment — Amount  of  Recovery. 


A.  THB   CONTRACT. 

I.   Fire    iBBuraace. 

1.  Geseral. 

A.  Deflnltlon. — "Fire  insurance  is  a  contract 
whereby  the  insurer  undertakes,  for  a  stipulated  con- 
sideration, to  indemnify  the  assured  against  all  losses, 
to  an  extent  not  exceeding  the  amount  set  forth 
in  the  contract,  in  his  houses,  buildings,  furniture, 
ships  in  port,  or  merchandise,  by  means  of  accidental 
fire  happening  within  a  specified  period.  The  con- 
sideration   paid    to    the    insurer    for    his    contract    of 
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indemnity  is  styled  a  premium,  and  the  instrvfliest 
that  evidences  the  contract  is  known  as  a  Pokcj' 
3    Min.    Inst.    (2d    Ed.)    1168. 

b.  SabJeGt-Mattei^-l.ocation.  —  Where  tlK 
policy  was  on  vehicles  and  harness,  plaintifiTs  own  «r 
sold,  until  removed,  "contained  in'*  a  building  occu- 
pied as  livery  and  sale  stables,  and  those  destroyed 
were,  at  the  time  of  fire,  at  a  repair  shop  sereral 
hundred  yards  off,  it  was  held  that  the  words  "con- 
tained in"  designate  the  usual  place  of  deposit  of 
the  vehicles  when  not  in  use,  or  being  repaired,  and 
cover  the  destroyed  property.  Niagara  F.  Ins.  Co.  v. 
Elliott,  85  Va.  962.  See  also.  "Contain,"  7  Am.  » 
Eng.  Enc.  Law  (2nd  Ed.)  23. 

c.  The   Risk. 

(1>  Military  or  Uaarped  Aathoritr.— The 
United  States  forces,  before  the  ordinance  of  seces- 
sion, anticipating  an  attack  by  the  Confederate  troops, 
set  fire  to  the  navy  yard  at  Portsmouth.  This  fire 
was  communicated  to  the  insured  buildings.  Held, 
That,  as  the  ordinance  of  secession  was  not  then  in 
force,  the  burning  caused  by  firing  the  L^nited  States 
buildings  did  not  bring  the  loss  within  the  operation 
of  the  proviso  as  to  military  or  usurped  power. 
Portsmouth  Ins.    Co.   v.    Reynolds,   32   Gratt.  613. 

(2)  Exploaions. — Where  the  poUcy  contains  a 
provision  stipulating  for  exemption  from  liability  from 
explosions,  such  provision  does  not  relieve  the  in- 
surer from  losses  by  fire  caused  by  explosions. 
Smiley   v.   Citizens   F.,   etc.,   Co.,   14   W,   Va.   ii. 

d.  The  Consideratloa  —  Premiam.  —  The 
payment  of  the  premium  is  of  the  essence  of  the  con- 
tract of  insurance.  Punctuality  in  such  payment  is 
essential.  A  failure  to  pay  within  the  specified  tine 
will  avoid  the  pelicy,  unless  the  company  has  waived 
such  pajrment  or  the  delay  is  due  to  some  omission  on 
its  part.  Richards  on  Insurance  (2d  Ed.)  p.  205;  So. 
Mut.  Ins.  Co.  V.  Taylor,  33  Gratt.  743;  Easley  v.  Ins. 
Co.,  91  Vai.  161.  The  payment  of  the  first  premimn  is 
a  condition  precedent  to  the  liability  of  an  insnrance 
company  upon  a  policy.     Oliver  v.  Ins.  Co.,  97  Va.  134. 

A  provision  avoiding  a  policy  unless  the  premiam 
is  actually  paid  is  waived  by  the  delivery-  of  the  pol- 
icy without  requiring  prepayment  of  the  premiam. 
Eagan  v.  Ins.  Co.,  10  W.  Va.  583.  Where  the  com- 
pany charges  the  premium  personally  to  the  agent  who 
gives  credit  to  the  insured,  it  amounts  to  a  payment 
of  the  premium.  Wytheville  Ins.  Co.  v.  Teiger,  90 
Va.  277.  In  Croft  v.  Ins.  Co.,  40  W.  Va.  902,  52  Am. 
St.  Rep.  902,  where  credit  had  been  given  in  an  oral 
contract  for  insurance,  the  court  says:  "Insurance 
can  be  sold  on  credit  as  well  as  anjrthing  else.  The 
agent  can  give  credit.  Eagan  v.  Ins.  Co.,  10  W.  Va. 
583,  588;  Wood  on  Insurance,  sec.  28;  May  on  Insur- 
ance, sec.  360  d;  Ins.  Co.  v.  Colt.  20  Wall.  560:  Long 
V.  Ins.  Co.,  137  Pa.  St.  335,  21  Am.  St.  Rep.  883,  and 
note.  Prepayment  is  not  necessary  to  the  conclusion  of 
an  oral  contract.    Wood  on  Insurance,  sees.  22  a,  43  b." 

The  possession  of  a  policy  is  sufficient  evidence  of 
the  payment  of  the  premium,  on  a  demurrer  to  the 
evidence  by  the  insurance  company.  Fidelity,  etc, 
Co.   v.   Chambers,    93    Va.    138. 

Where  a  policy  provides  that  if  a  note  given  for 
the  premium  be  not  paid  at  maturity  such  nonpay- 
ment shall  terminate  the  insurance  and  the  note  shall 
be  considered  the  premium  for  the  risk  thus  termi- 
nated, the  policy  is  forfeited  for  nonpayment  of  the 
note  when  due.     Muhleman  v.  Ins.  Co.,  6  W.  Va.  508. 

2.   Parties. 

The  Insured.  ^^ 

insure 
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its  property  under  its  corporate  name,  and  an  insur- 
ance company,  which  has  accepted  premiums  from  an 
invalid  corporation,  cannot  avoid  the  policy,  by  deny- 
ing the  corporate  existence  of  the  insured.  Bon 
Aqua  Imp.  Co.  v.  Standard  F.  Ins.  Co.,  34  W.  Va. 
764,   12  S.   E.  Rep.  772. 

(2)   Insurable  Interest. 

(a)  Dellnltlon. — Any  interest,  however  slight, 
may  be  insured,  as  where  A  advances  money  to  B  in 
any  venture,  and  by  agreement  is  to  be  paid  out  of 
the  proceeds  of  the  property  purchased,  he  has  an 
insurable  interest  in  such  property  to  the  extent  of 
his  advances.  Tilley  v.  Connecticut  Fire  Ins.  Co.,  86 
Va.  813.     See  V.   C.   1887,   |   2415. 

An  insurable  interest  may  arise  from  some  lia- 
bility which  is  the  legal  result  of  obligations  assumed. 
Murdock  v.  Franklin  Ins.  Co.,  33  W.  Va.  407,  10 
S.   E.  Rep.  m. 

<b)  NecesMlty. — It  is  essential  that  the  insured 
have  an  insurable  interest  in  the  property.  Colby  v. 
Parkersburg  Ins.  Co.,  Zl  W.  Va.  789,  17  S,  E.  Rep. 
303;  Sheppard  v.  Peabody  Ins.  Co.,  21  W.  Va.  368; 
Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507,  27  Am. 
Rep.    582. 

(c)  lirho  Has — Administrator. — An  adminis- 
trator of  an  insolvent  estate  has  an  insurable  interest 
in  the  property  of  the  estate.  Sheppard  v.  Peabody 
Ins.   Co.,   21    W.   Va.   368. 

Charterer  of  Ship. — The  charterer  of  a  ship 
has  an  insurable  interest  in  such  ship.  Murdock  v. 
Franklin  Ins.  Co.,  33  W.  Va.  407,  10  S.  E.  Rep.  111. 

Grantee. — The  grantee  in  a  oeed  of  trust  has  an 
insurable  interest  in  the  property  covered  by  the 
deed,     Tilley  v.  Connecticut  F.  Ins.  Co.,  86  Va.  811. 

liessor. — A  lessor  has  an  insurable  interest  in  the 
furniture  of  his  tenant  on  the  leased  premises  where 
there  is  rent  due  and  unpaid  by  the  tenant.  Mutual 
Fire  Ins.   Co.   v.   Ward,  95   Va.   231. 

MortfTAffor. — A  mortgagor  may  insure  for  the 
benefit  of  the  mortgagee.  Where  it  is  provided  in  the 
covenants  of  the  mortgage  that  the  mortgagor  shall 
insure  for  the  benefit  of  the  mortgagee,  and  the 
mortgagor  takes  out  a  policy  in  accordance  with  such 
agreement,  the  mortgagee  is  entitled  to  the  proceeds 
in  case  of  loss.  Colby  v.  Parkersburg  Ins.  Co.,  37 
W.  Va.  789,   17  S.  E.  Rep.  303. 

Occupant. — An  occupant  in  lawful  possession  of 
property,  with  some  duty  to  perform  regarding  it, 
or  in  some  measure  responsible  for  its  safety,  has  an 
insurable  interest  therein.  Sheppard  v.  Peabody  Ins. 
Co.,  21  W.  Va.  368;  Murdock  v.  Franklin  Ins.  Co., 
33  W.  Va.  407,   10  S.  E.  Rep.  Ill, 

Remainderman. — A  remainderman  has  an  in- 
surable interest  in  the  property  to  which  he  is  en- 
titled in  remainder.  Haxall  v.  Shippen,  10  Leigh 
536.  It  seems  that  a  reversioner  has  such  interest 
also.      Brough   v.    Higgins,   2   Gratt.    408. 

Tenant  for  Idfe. — A  tenant  for  life  may  insure 
the  premises  in  his  own  name  and  for  his  own  ben- 
efit*    Brough  V.  Higgins,  2  Gratt.  410. 

The  tenant  for  life  and  the  remainderman  or  re- 
versioner may  take  out  insurance  jointly,  and,  in  case 
of  loss,  the  insurance  money  will  belong  to  them  in 
proportion  to  their  interest.  Haxall  v.  Shippen,  10 
Leigh  561,  34  Am.  Dec.  745.  See  also  Brough  v. 
Higgins,   2   Gratt.   410. 

Mr.  Barton  distinguishes  the  cases  of  Haxall  v. 
Shippen  (supra)  and  Brough  v.  Higgins  (supra)  as 
follows:  "When  property  is  insured  and  is  destroyed 
by  fire,  the  insurance  money  is  a  mere  personal  debt 
to  the  individual  who  has  the  insurable  interest,  and 
hence  it  has  been  held  that  while,  where  a  building 
insured   (in   which   one  person   was  entitled  to  a  life 


estate  and  another  to  the  reversion),  sustained  a 
partial  injury  by  fire,  both  of  the  parties  in  interest 
were  entitled  to  have  the  insurance  money  applied 
to  the  repair  of  the  building,  yet  when  the  building 
was  entirely  destroyed,  the  parties  nad  the  like  interest 
in  the  insurance  money  that  they  had  in  the  build- 
ing; that  is,  the  tenant  for  life  was  entitled  to  the 
use  of  it  for  life,  and  the  reversioner  to  the  principal 
at  the  death  of  the  life  tenant,  and  that  neither  eouldi 
by  applying  the  money  to  rebuilding  the  property, 
defeat  the  right  of  the  other  to  have  his  interest  i> 
money."     2  Bart.  Ch.  Pr.   (2d  Ed.)   958. 

Vendee. — A  vendee  of  property,  even  where  the 
parties  have  agreed  to  rescind  the  cont/act  of  sale, 
has  an  insurable  interest,  if  he  is  still  in  possession 
and  the  agreement  is  not  consummated.  MacCutcheon 
V.   Ingraham,  32  W.   Va.   378,  9  S.   E.   Rep.  260. 

Vendor. — Where  the  vendor  reuins  legal  title  to 
property  until  the  conditions  of  the  sale  are  per- 
formed, he  has  an  insurable  interest  although  he  has 
given  up  possession  to  the  vendee.  Wheeling  F.  &  M, 
Ins.  Co.  v.  Morrison,  11  Leigh  354,  36  Am.  Dec.  385, 

The  vendor  in  a  conditional  sale  is  not  divested  of 
his  insurable  interest  in  the  premises  until  the  condi- 
tions are  performed  and  the  sale  becomes  absolute. 
MacCutcheon  v.  Ingraham,  32  W.  Va.  378,  9  S.  E» 
Rep.  260.  Where  the  vendee  fails  to  perform  the  con- 
ditions, the  interest  of  the  owner  remains  unchanged. 
Wheeling  F.  &  M.  Ins.  Co.  v.  Morrison,  11  Leigh 
354,  36  Am.   Dec.  385. 

b.  Parties  by  Assignment. 

(1)  Before  Loss. — Stipulations  avoiding  the  pol- 
icy on  the  ground  of  an  assignment  before  loss  with- 
out the  consent  of  the  insured  are  valid.  Such  stip- 
ulations, however,  may  be  waived  by  the  insurer. 
Stolle  V.  ^tna  F.  &  Ins.  Co.,  10  W.  Va.  546,  36 
Am.   Dec.  385. 

The  rule  that  a  policy  is  not  assignable  without 
consent  of  the  insurer  applies  to  absolute  assign- 
ments. A  parol  agreement  to  assign  will  not  avoid 
the  policy.  Wheeling  F.  &  M.  Ins.  Co.  v.  Morrison, 
II    Leigh    354,    36   Am.    Dec    385. 

(2)  After  Loss. — Although  the  policy  provides 
that  it  shall  be  void  if  assigned  without  the  consent  of 
the  insurer,  such  assignment  is  valid  if  made  after 
the  loss.  Neasc  v.  ^tna  Ins.  Co.,  32  W.  Va.  283,  9 
S.  E.  Rep.  233;  Bentley  v.  Standard  F.  Ins.  Co.,  40 
W.  Va.  729,  23  S.  E.  Rep.  584;  Stolle  v.  ^tna  F. 
&  M.  Ins.  Co.,  10  W.  Va.  546,  27  Am.  Rep.  593. 

No  formal  words  are  -necessary  to  constitute  an 
assignment  after  loss.  An  oral  assignment  is  suffi- 
cient. Bentley  v.  Standard  F,  Ins.  Co.,  40  W.  Va. 
729,    23    S.    E.    Rep.    584. 

3.  Fom&  of  Contract — Parol  Contracts 
Valid. — A  contract  of  fire  insurance  need  not  be  in 
writing,  an  oral  contract  is  valid.  Haskin  v.  Agri- 
cultural F.  Ins.  Co.,  78  Va.  700;  Wooddy  v.  Old 
Dominion  Ins.  Co.,  31  Gratt.  362;  Croft  v.  Hanover 
F.  Ins.  Co.,  40  W.  Va.  508,  21   S.   E.  Rei>.  854. 

Equity  will  enforce  performance  of  a  contract  of 
insurance,  made  with  an  agent  having  authority  to 
issue  policies  or  to  bind  the  company,  in  favor  of  one 
who  has  p^aid  the  premium.  Haden  v.  F.  &  M.  F.  Ins. 
Co.,  80  Va.  683;  Haskin  v.  A.  F.  Ins.  Co.,  78  Va.  700; 
Wooddy  V.  Old  Dominion  Ins.  Co.,  31  Gratt.  362; 
Croft  V.  Hanover  F.  Ins.  Co.,  40  W.  Va.  508,  21  S. 
E.   Rep.   854. 

4.  Prohibitions  and  Bxceptions. 
a.   Alienation  and  Bncnmbrance. 
(1)   Statements  as  to  Title. 

(a)  In  General. — The  insured  is  bound  to  dis- 
close only  such  matters  as  may  be  inquired  about,  and 
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not  partkulan  of  his  title  not  inquired  about,  unless 
such  disclomire  is  required  by  a  condition  of  the  pol- 
icy. Wytherille  Ins.  Co.  v.  Stultz,  87  Va.  629;  West 
Rockingham  M.  F.  Ins.  Co.  ▼.  Sheets,  26  Gratt.  854. 

(b)  Bvbstantial  Accuracy  Safllclcnt. — Any 
material  misrepresentation  will  avoid  a  policy,  but  a 
misrepresentation  simply  technical,  unintentional  and 
immaterial  will  not  have  such  effect.  Haden  v.  F. 
k  M.  P.  Association,  80  Va.  683. 

(c>  Sole  and  Unconditional  OiPFncrship.— i 
The  fact  that  the  insured  bad  given  a  deed  of  trust  on 
the  property  to  secure  a  debt,  without  informing  the 
insurer  that  he  had  done  so,  constitutes  no  breach  of 
the  clause  avoiding  the  policy  if  the  ownership  be 
any  other  than  the  sole  and  unconditional  ownership. 
Manhattan  F.  Ins.  Co.  v.  Weill,  28  Gratt.  389;  Quar- 
rier  v.  Peabody  Ins,  Co.,  10  W.  Va.  507;  Wolpert  v. 
N.  Aasur.  Co.,  44  W.  Va.  734,  29  S.  E.  Rep.  1024. 
Nor  is  the  "Sole  and  Unconditional  Ownership"  clause 
broken  by  the  existence  of  a  mortgage  on  the  prop- 
erty at  the  date  of  the  policy.  Morotock  Ins.  Co.  v. 
Rodefer,  92  Va.  747.  Nor  by  a  lien  for  the  purchase 
money;  Wooddy  v.  Old  Dominion  Ins.  Co.,  31  Gratt. 
362.  Nor  by  the  contingent  right  of  dower  in  the  wife 
of  the  insured,  if  she  was  his  wife  at  the  date  of  the 
deed.    Va.  F.  k  M.  Ins.  Co.  v.  Kloeber,  31  GratL  749. 

A  statement  by  the  insured  that  he  is  owner  of  the 
fee  simple  is  substantially  complied  with  where  he 
I  has  a  life  estate  in  the  property  and  also  an  undi- 
vided two-thirds  interest  in  the  remainder.  Haden 
V.   P.  k  M.   Fire  Association,  80  Va.  683. 

(9  Alienation  Ciansc. 

(a)  Tinae  to  "Wbick  Clamse  Relates* — Con- 
ditiona  against  change  in  interest,  title  or  possession  of 
the  subject  of  insurance  relate  to  future  changes,  and 
not  to  any  encumbrance  subsisting  at  the  date  of  the 
policy.     Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  747. 

(b)  Avreenaent  to  Convey. — An  executory 
contract  of  sale,  where  there  has  been  no  conveyance 
or  delivery  of  the  property,  is  not  a  change  in  the 
title  so  as  to  avoid  the  policy.  Wheeling  F.  &  M.  Ins. 
Co.  V.  Morrison,   11   Leigh  354. 

(o)  C?banve  of  Interest.-r-A  transfer  by  one 
partner  of  a  firm  of  his  interest  in  the  insured  prop- 
erty to  the  other  partner  is  not  such  a  change  in  the 
title  or  interest  of  insured  as  to  avoid  the  policy. 
Va.  M.  &  P.  Ins.  Co.  v.  Vaughan,  88  Va.  832. 

Nor  does  the  death  of  the  insured  and  descent  of 
title  upon  his  heirs  constitute  a  change  of  interest, 
alienation,  or  transfer  within  the  meaning  of  a  pro- 
hibitory clause  in  the  policy.  Ga.  Home  Ins.  Co.  v. 
Kinnier,   28  Gratt.  88. 

Nor  is  a  change  of  receivers  a  breach  of  this  con- 
dition, where  the  insurance  is  obtained  by  a  receiver 
as  such.     Ga.  Home  Ins.  Co.  v.  Bartlett,  91  Va.  305. 

Nor  is  a  deed  of  trust  given  as  security  for  a  debt 
a  breach  of  conditions  against  change  of  title  or  in- 
terest Quarrier  v.  Peabody  Ins.,  Co.,  10  Wa.  Va. 
507,   27   Am.   Rep.   582. 

(8)   Bncnnabrance   Clause. 

(a)  In  General. — A  provision  avoiding  the  policy 
if  the  property  be  or  become  encumbered  without  con- 
sent of  the  company  is  valid,  and  such  encumbrance, 
unknown  to  the  company,  avoids  the  policy.  Sulphur 
Mines  Co.  v.  Phenix  Ins.  Co.,  94  Va.  355. 

The  condition  against  encumbrances  is  held  to  ap- 
ply only  to  encumbrances  created  by  or  with  the  con- 
sent of  the  insured  and  does  not  apply  to  a  judgment 
recovered  in  invttum.  Gerling  v.  Agricultural  Ins. 
Co.,  39  W.  Va.  689,  20  S.  E.  Rep.  691. 
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(b)  l¥bere  Clause  Omitted.— Where  the  pol- 
icy contains  no  such  provision  against  enenmbranoes 
existing  or  future,  neither  an  encumbrance  «t  the  time 
of  the  policy  and  undisclosed,  where  no  inqairies 
were  made  as  to  encumbrances  on  the  application, 
nor  a  subsequent  encumbrance  without  consent  will 
affect  the  insurance.  West  Rockingham  Mnt.  P. 
Ins.  Co.  V.  Sheets,  26  Gratt  858. 

b.  Vacancy — Disnse  and  Nevleet. 

(1)  In  General. — A  description  of  the  premises 
in  the  policy  as  a  "building  occupied  as  a  hardware 
store  and  dwelling"  is  no  warranty  within  itself  that 
the  premises  shall  continue  to  be  so  occupied  during 
the  risk,  and  the  policy  is  not  rendered  void  by  a 
subsequent  vacancy.  Bryan  v.  Peabody  Ins.  Cou.  8 
W.   Va.   605. 

Nontenancy  alone  will  not  avoid  a  policy  under  a 
clause  prohibiting  increase  of  risk  or  hazard.  Ga. 
Home  Ins.   Co.  v.  Kinnier,   28  Gratt.  88. 

(2>  Partial  Vacancy  Not  FataL— Where  the 
policy  covered  a  two  story  building,  the  vacancy  of 
the  second  story  did  not  avoid  the  policy.  Bryan  v. 
Peabody   Ins.   Co.,  8  W.   Va.  60S. 

Where  eight  double  tenement  houses  were  insared 
under  a  policy  containing  a  clause  forbidding  the 
premises  to  be  left  unoccupied,  the  policy  was  for- 
feited as  to  each  house  vacant  at  the  time  of  the  fire. 
Connecticut  F.  Ins.  Co.  v.  Tilley,  88  Va.  1024.  See 
also  Watertown   F.  Ins.   Co.  v.  Cherry,  84  Va-  72. 

c   Hasardons  Use  and  Occupation. 

(1)  Increase  of  Risk  or  Haaard.^ — Vacancy 

or  nontenancy  will  not  of  itself  constitute  a  breach  of 
the  clause  prohibiting  increase  of  risk  or  hazard. 
Ga.  Home  Ins.  Co.  v.  Kinnier,  28  Gratt  88. 

(2)  Keeping  Inflammable  Materlala.^ 
Where  a  policy  was  issued  on  materials  for  raann- 
facturing  barrels,  in  the  absence  of  proof,  benzine 
was  held  not  to  be  included,  and  the  insurance  com- 
pany could  not  be  presumed  to  have  knowledge  that 
it  was  used  in  painting  the  barrels.  McFarland  v. 
Peabody   Ins.   Co.,   6   W.    Va.   425. 

(3)  Manufacturing. — ^A  policy  insuring  a  tin 
shop,  although  it  contains  a  provision  against  manu- 
facturing, allows  making  tin  cans  and  such  other  work 
usually  done  in  such  shops.  Va.  P.  &  M.  Ins.  Co. 
V.   Thomas,  90  Va.  658. 

d.  Other  Insurance. 

(1)  Deflnltlon. — Other  insurance  may  be  de- 
fined to  be  "additional  and  valid  insurance,  prior  or 
subsequent,  upon  the  same  subject,  risk  and  interest 
effected  by  the  same  insured,  or  for  his  benefit,  and 
with  his  knowledge  and  consent"  Lact,  J.,  in  Hone 
Ins.    Co.    V.    Gwathmey,   82   Va.    823. 

(2)  Must  Be  Valid  Insurance. — ^In  order  to 
avoid  a  policy  on  account  of  subsequent  insurance 
against  an  express  condition  therein,  it  must  appear 
that  such  other  insurance  is  valid  auid  can  be  •en> 
forced.  If  it  cannot  be  enforced,  it  is  no  breach  of 
the  condition  of  the  prior  policy.  Sutherland  v.  0.  D. 
Ins.  Co.,  31  Gratt  176;  Woolpert  v.  Franklin  Ins.  Co., 
42  W.  Va.  658,  26  S.  Z.  Rep.  521;  Woolpert  v.  North- 
ern Aasur.  Co.,  44  W.  Va.  734,  29  S.  E.  Rep.  1024. 

(8>  ^Waiver  of  Probibition.— The  adjust- 
ment of  a  loss  by  an  insurer,  with  full  knowledge  of 
all  the  facts,  operates  as  a  waiver  of  a  condition  in 
the  policy  against  other  insurance.  Levy  v.  PeaMy 
Ins.  Co.,   10  W.  Va.  560.  27  Am,  Repw  598. 

e.  Iron  §afe  Clause — IVarranty. — Where  in 

his  application' for  a  poli^,  the^msuied  answered  in 
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the  affirmatiTe  to  the  question  whether  he  kept  his 
aoeount  books  in  an  iron  safe,  this  was  held  to  con- 
stitnte  a  warranty.  Va.  F.  &  M.  Ins.  Co.  ▼.  Morgan, 
90   Va.   290. 

5.  l*os«   ABd   Adjustnaent. 

au  Notice    and    Proof    of    I^oss. 

(1)  In  Gr«neral. — Where  no  policy  has  been  is- 
sued, die  provisions  of  the  policies  usually  written  by 
the  insurer  with  regard  to  notices  and  proofs  of  loss 
need  not  be  complied  with.  Due  diligence  in  giving 
notice  of  the  loss  of  the  building  under  all  the  cir- 
cumstances is  all  that  can  be  required.  Wooddy  v. 
Old  Dominion  Ins.  Co.,  31    Gratt.   362. 

A  substantial  compliance  with  the  requirements  of 
the  policy  is  all  that  is  required  in  a  proof  of  loss. 
Ga.  Home  Ins.  Co.  v.  Goode,  95  Va.  751;  Home  Ins. 
Co.  V.  Cohen,  20  Gratt.  312. 

<a>  Time  of  FarMtshlnv* — If  no  forfeiture  of 
the  policy  is  provided  for  in  case  of  failure  to  fur- 
nish proofs  of  loss  within  the  time  prescribed,  such 
failure  merely  postpones  the  time  of  payment  to  the 
specified  time  after  they  are  furnished.  Rheims  v. 
Standard  F.  Ins.  Co.,  39  W.  Va.  672,  20  S.  E.  Rep.  670. 

When  the  policy  provides  that  "in  case 'of  loss  the 
assured  shall  give  immediate  notice  thereof,"  due  dili- 
gence under  all  the  circumstances  is  all  that  is  required. 
Wooddy  V.  Old  Dominion  Ins.   Co.,  31   Gratt.  362. 

A  condition  in  a  policy  requiring  immediate  notice 
of  loss  and  that  proofs  thereof  be  furnished  within 
a  limited  time  may  be  waived  by  the  insurer.  Many 
acts  and  circumstances  may  constitute  such  waiver. 
Ga.  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  88;  Rheims  v. 
Standard  F.  Ins.  Co.,  39  W.  Va.  672,  20  S.  K.  Rep. 
670. 

By  statute  in  Virginia,  blanks  for  proof  of  loss 
must  be  furnished  within  ten  days  after  a  written 
application  therefor.  If  made  by  mail,  letter  must  be 
registered.  If  not  so  furnished,  proofs  are  consid- 
ered   waived.      Acts    1889-'90,    p.    66. 
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(a)  Acting  on  Notice. — Where  the  notice  is 
acted  on  by  the  insurer,  all  defects  in  its  form  or 
contents  are  waived.  West  Rockingham  Mut.  F.  Ins. 
Co.   V.   Sheets,   26  Gratt  854. 

When  the  insurance  company  does  not  point  out 
and  object  to  defects  or  informalities  in  the  proofs  of 
loss,  such  failure  constitutes  a  waiver  of  the  defects. 
Morotock  Ins.  Co.  v.  Cheek,  93  Va.  8;  Va.  F.  &  M. 
Ins.  Co.  V.  Goode,  95  Va.  762;  Rheims  v.  SUndard 
F.  Ins.  Co.,  39  W.  Va.  672,  20  S.  E.  Rep.  670. 

When  the  company  by  its  acts,  or  through  its  agent, 
induces  failure  or  delay  in  making  or  perfecting  the 
proofs,  it  is  held  to  have  waived  such  defect.  Ga. 
Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  88;  Peninsular 
Land  Transp.,  etc.,  Co.  v.  Franklin  Ins.  Co.,  35  W. 
Va.  666,   14  S.  E.  Rep.   237. 

(b)  Failing  to  Specify  Defects.— Where  the 
insured,  in  sending  proofs,  inquires  whether  further 
statements  are  required  and  the  company  does  not 
specify  the  defects  or  informalities  in  the  proofs  of 
loss,  it  is  held  to  have  waived  them.  Home  Ins.  Co. 
V.  Cohen,  20  Gratt  312;  Mason  v.  Citizens',  etc.,  Ins. 
Co.,   10  W.  Va.  572. 

<c)  Denial  of  Liability.— A  denial  of  liability 
by  the  insurance  company  on  the  ground  that  the  pol- 
icy was  not  in  force  at  the  time  of  loss,  or  that  it  had 
been  forfeited,  is  a  waiver  not  only  of  defects  of  time 
but  of  any  proofs  whatever.  Va.  F.  &  M.  Ins.  Co. 
V.  Goode,  95  Va.  762;  Portsmouth  Ins.  Co.  v.  Rey- 
nolds, 32  Gratt.  613;  West  Rockingham  Mut  F.  Ins. 
Co.   V.    Sheets,    26   Gratt   854;    Sheppard  v.   Peabody 


Ins.  Co.,  21  W.  Va.  368;  DciU  v.  Providence,  etc, 
Ins.  Co.,  33  W.  Va.  526,  11  S.  E.  Rep.  50;  GcrUng  v. 
Agricultural  Ins.  Co.,  39  W.  Va.  689,  20  S.  E.  Rep. 
691. 

(4)  Framd  or  False  §wearlnv. — Fraud  or 
false  swearing  as  to  one  part  of  the  subject  insured  by 
the  policy  is  held  to  be  a  forfeiture  of  the  whole  pol- 
icy, and  the  insured  cannot  recover  for  any  part  of 
his  loss.  Moore  v.  Va.  F.  &  M.  Ins.  Co.,  28  Gratt. 
508;  Moore  v.  Fireman's  F.  Ins.  Co.,  28  Gratt  524. 
A  material  and  fraudulent  alteration  of  the  invoices 
avoids  the  policy.  Va.  F.  &  M.  Ins.  Co.  v.  Vaughan, 
88  Va.   832. 


b.  Arbitration  and   Appraisement. 

(1)  Demand  and  Notice.— The  declaration  al- 
leged that  the  loss  exceeded  the  insurance,  and  no 
demand  for  an  award  by  the  defendant  was  alleged. 
Held,  that  the  provision  that  no  suit  is  maintainable 
until  after  an  award  was  waived.  Tilley  v.  Connecti- 
cut F.   Ins.   Co.,  86   Va.   811. 

(2)  "Wbcn  Contribution  Clause  Applica- 
ble.— The  contribution  or  pro  rata  clause  does  not 
apply  unless  the  concurrent  insurance  is  upon  the 
same  interest  in  the  property,  as  well  as  upon  the 
same  property.  Hence,  the  insurer  of  a  warehouse- 
man is  not  liable  for  loss  to  goods  in  storage  where 
the  policy  limits  liability  to  loss  affecting  insured's 
interest  in  the  goods,  and  provides  that  goods  on 
storage  be  insured  separately,  and  the  depositors  of 
such  goods  have  insured  them  in  a  different  company. 
Home  Ins.  Co.  v.   Gwathmey,  82  Va.  923. 

6.  Recovery  after  Fallnre  of  Adjnst- 
ment — Tbe  Limitation   Clanse. 

a.  Validity. — ^A  condition  in  a  policy  that  suit 
shall  not  be  brought  except  within  a  period  less  than 
that  fixed  by  the  statute  of  limitations  is  valid.  Va. 
F.  &  M.  Ins.  Co.  V.  Aiken,  82  Va.  424;  McFarland 
V.  Peabody  Ins.   Co.,  6  W.  Va.   425. 

b.  "Wlien  Limitation  Commences. — ^An  in- 
surance policy  contained  a  provision  that  no  action 
should  be  sustained  thereon  unless  brought  within  six 
months  after  the  loss  should  occur,  and  another  stip- 
ulation that  the  loss  or  damage  should  be  paid  to  ths 
assured  sixty  days  after  the  receipt  by  the  company 
of  satisfactory  proof  of  loss.  Held,  that  the  statute 
commenced  to  run  when  the  loss  occurred  and  not 
sixty  days  thereafter.  Va.  F.  &  M.  Ins.  Co.  v. 
Wells,  83  Va.  736.  See  also,  McFarland  v.  Peabody 
Ins.   Co.,  6  W.   Va-  425. 

In  Barber  v.  F.  &  M.  Ins.  Co.  of  Wheeling,  16  W. 
Va.  658,  37  Am.  Rep.  800,  where  the  policy  provided 
that  no  action  should  be  sustained  thereon  unless 
commenced  within  six  months  after  the  loss  should 
occur,  and  also  that  no  action  should  be  maintained 
until  arbitrators  had  fixed  the  amount  of  the  loss,  it 
was  held  that  the  action  could  be  commenced  within 
six  months  after  the  arbitrators  had  fixed  the  amount 
of  the  loss,  although  more  than  six  months  after  the 
loss  occurred.  See  also,  Murdock  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  E.  Rep.  777. 

c.  "Waiver  of  Limitation. — The  insurer  may 
waive  the  limitation  by  not  relying  upon  it  after  the 
time  has  expired.  Va.  F.  &  M.  Ins.  Co.  v.  Aiken,  82 
Va.    424. 

d.  "Wben  Action  Is  Commenced. — Where 
service  of  summons  on  defendant's  agent  had  been 
made  within  ten  days  of  return  day,  and  suit  remanded 
to  rules  to  be  properly  matured,  and  an  alias  summons 
had  been  issued  and  duly  served,  it  was  held,  that 
the    commencement   of   suit    was   the   issuance   of  Che 

original    summons    and    saved    ^1K^^V^^^44V>^'^ 
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barred  by   the  statute   of  limitations. 
Ins.  Co,  V.   Vaughan,  88  Va.  832. 

A  provision  in  a  policy  that  no  action  for  loss  or 
damage  shall  be  sustainable  unless  the  same  is  brought 
within  six  months  after  the  loss  or  damage  shall  oc- 
cur, is  valid.  The  mere  pendency  of  negotiations  be- 
tween the  parties,  or  the  fact  that  occasional  interviews 
are  had  between  them  in  regard  to  the  adjustment  or 
settlement  of  a  loss,  will  not,  of  itself,  operate  as  a 
waiver  of  the  above  provision,  or  be  an  equitable  estop- 
pel.    McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425. 

7.  Agentu. 

au  Authority  of. 

(1)  In  General. — \Vhen  an  insurance  company 
supplies  one  with  all  needful  blanks,  responds  to  his 
acts,  approves  of  his  permits  to  remove  insured  prop- 
erty, and  pays  the  rent  of  his  office,  it  is  bound  by  his 
acts  as  its  agent.     Hardin  v,  A.  Ins.  Co.,  90  Va.  413. 

(2)  Agents  to  Solicit. — An  agent  whose  powers 
are  limited  by  the  charter,  constitution  or  by-laws  of 
the  company,  to  receiving  and  forwarding  applications 
for  insurance,  together  with  the  premiums  to  the 
company  for  acceptance  or  rejection,  can  make  no 
contract  of  insurance  binding  the  company.  Hadcn 
V.  F.  &  M.  F.  Association,  80  Va.  683. 

(3)  General  Aarent— Private  Instmctlons 
Limiting  Same. — If  at  the  time  of  issuing  a  policy, 
I  had  been  authorized  by  the  insurance  company  to 
receive  and  accept  proposals  for  risks,  subject  to  their 
approval  and  ratification,  to  issue  and  deliver  policies 
and  renew  the  same,  and  receive  premiums  therefor, 
and  had  been  supplied  with  blanks  signed  by  the  presi- 
dent, to  be  filled  and  countersigned  by  him,  this  con- 
stituted I  the  general  agent  of  the  company,  and  the 
company  is  bound  by  all  his  acts  as  such  within  the 
scope  of  his  authority,  so  long  as  it  existed,  notwith- 
standing any  private  instructions  which  he  may  have 
received  limiting  that  authority,  of  which  the  assured 
had  no  notice.  Ga.  Home  Ins.  Co.  v.  Kinnier,  28 
Gratt  88;  Coles  v.  Jefferson  Ins.  Co.,  41  W.  Va.  261, 
23  S.  E.  Rep.  732.  See  also,  Goode  v.  Ga.  Home  Ins. 
Co.,  92  Va.  392,  53  Am.   St.  Rep.   817. 

b.  'When  Knowledflre  of  Aarent  Binds 
Company.-— Where  the  agent  knew  at  the  time  of 
issuing  the  policy  that  the  building  was  on  leased 
premises,  such  knowledge  is  imputed  to  the  company, 
and  they,  having  received  the  premiums  on  the  policy, 
are  estopped  to  deny  its  validity.  Manhattan  F.  Ins. 
Co.  V.   Weill,   28   Gratt.    389. 

Where  the  company's  agent  inspected  the  property, 
was  as  well  informed  as  to  its  cost  as  the  insured,  and 
concurred  in  her  estimate  and  inserted  it  in  the  ap- 
plication, the  company  is  estopped  to  set  up  that  the 
insured  exaggerated  the  cost  of  the  property.  Va. 
F.   &   M.    Ins.   Co.   V.    Saunders,   86   Va.   969. 

Where  an  incumbrance  on  the  property  was  men- 
tioned to  the  agent  of  an  insurance  company  at  the 
time  of  the  application,  and  he  informed  the  insured 
that  it  was  too  small  to  note  in  the  application,  the 
company  is  estopped  to  set  up  such  encumbrance  as 
a  defence  to  an  action  on  the  policy.  Ga.  Home  Ins. 
Co.  V.  Goode,  95  Va.  751. 

Facts  relating  to  the  risk,  communicated  to  a  gen- 
eral agent  of  an  insurance  company  before  or  at  the 
time  of  issuing  the  policy,  bind  the  company,  whether 
communicated  to  it  by  such  agent  or  not.  Mutual 
F.  Ins.  Co.  V.  Ward.  95  Va.  231;  Va.  F.  &  M.  Ins. 
Co.  V.  Goode,  95  Va.   762. 

8.     Rnlea    of    Conntmction. 
a.     In    General.— "The    principles   of  interpreta- 
tion applicable  to  contracts  of  insurance  are  the  same 
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as  those  which  obtain  in  the  case  of  other  coatncta. 
The  same  rule  of  construction  which  applies  to  other 
instruments  applies  also  to  these.  They  arc  to  k 
construed  according  to  the  sense  and  meaning  of  tk 
terms  used,  and  if  these  are  clear  and  onambtpioai, 
parol  evidence  will  not  be  admitted  to  conuadid, 
vary  or  to  explain  them."  Lacy,  J.,  in  Home  los. 
Co.  V.  Gwathmey,  82  Va.  924;  Merchants  Ins.  Co. 
V.   Edmond,  Davenport  &  Co.,   17  Gratt.   138. 

"In  a  case  where  it  can  be  fairly  claimed  that  two 
constructions  can  be  placed  upon  the  language  used 
in  the  policy,  it  is  now  well  settled  that  the  one  is  to 
be  adopted  which  is  most  favorable  to  the  insured; 
and  in  a  case  of  doubt  as  to  the  meaning  of  terms 
employed  by  an  insurance  company,  they  are  to  be 
construed  most  strongly  against  the  insurer."  Uct, 
J.,  in  U.  S.  Mutual  Accident  Ass'n  v.  Newman,  84  Va. 
52.  In  support  of  this  rule,  sec  Ga.  Home  Ins.  Co.  ▼. 
Bartlett,  91  Va.  305;  Va.  F.  &  M.  Ins.  Co.  v.  Thomas, 
90  Va.  658;  Mutual  Assur.  Society  v.  S.  U.  &  Nat 
Ins.  Co.,  84  Va.  116;  Watertown  JtMns.  Co.  v.  Cherry, 
84  Va.  72;  Lynchburg  F.  Ins.  Co.  v.  West,  76  Va. 
575;  Ga.  Home  Ins.  Co.  v.  Kinnier,  28  GratL  88. 
Parties  are  not  held  to  have  entered  into  warranties 
unless  they  clearly  so  intended.  Morotock  Ins.  Co. 
V.   Fostoria,   etc.,   Co.,   94  Va.   361. 

b.  ProTlslon  as  to  SUe  of  Type.— Sectioa 
3252  of  the  Code  of  Virginia,  requiring  that  condi- 
tions and  restrictive  provisions  of  insurance  policies 
must  be  written  or  printed  in  type  of  a  prescribed 
sire,  should  be  liberally  construed.  The  whole  pro- 
vision relied  on  must  be  in  writing  or  printed  in 
type  of  the  prescribed  size,  or  else  it  is  not  available 
as  a  defence  to  an  action  on  the  policy.  Nat  Life 
Assoc.  V.   Berkeley,   97   Va.  571. 

c.  Applieatlon  Conntrued  a«  Part  of  Pol- 
*<sy* — The  application  to  an  insurance  company  for 
insurance  upon  a  building,  which  is  granted  and  a 
policy  issued  based  upon  the  application,  is  a  part  of 
the  policy.     So.  Mut.  Ins.  Co.  v.  Yates,  28  Gratt.  585. 

9.   Evidence. 

a.  Parol  Evidence. 

(1)  'When  Admlnslble.— In  Lynchburg  F.  Ins. 
Co.  V.  West,  76  Va.  575,  Staples,  J.,  says  that  parol 
evidence  is  admissible  "in  those  cases  in  which  the 
assured  is  misled  by  assurances,  or  declarations  of  the 
assurer,  or  his  agent,  or  where  the  insurer  seeks  to 
take  advantage  of  a  forfeiture  of  his  own  creation,  or 
where  the  insured  has  given  a  correct  description  of 
the  property,  and  that  description  has  not  been  fol- 
lowed by  the  insurer  or  his  agents  in  preparing  the 
policy,  or  where  the  parties  stand  upon  unequal 
grounds,  and  one  of  them  uses  his  superior  knowl- 
edge, or  his  influence,  to  mislead  the  other  as  to  the 
true  import  of  the  contract.  In  such  cases  the  oril 
evidence  is  not  offered  to  contradict  the  writing,  but 
to  show  that  the  representation,  as  it  is  written,  ought 
not  to  be  used  against  the  party  upon  the  ground 
of  an  equitable  estoppel."  The  same  rule  was  laid 
down  in  Va.  F.  &  M,  Ins.  Co.  v.  Goode,  95  Va.  762, 

In  Farmers,  etc.,  Ins.  Assoc,  v.  Williams,  95  Va. 
248,  parol  evidence  was  admitted  to  show  the  circum- 
stances under  which  a  written  application  for  insur- 
ance was  made. 

Parol  evidence  is  admissible  to  prove  that  condi- 
tions inserted  in  the  receipts  were  in  violation  of  aa 
agreement  between  the  agent  of  the  insured  and  the 
secretary  of  the  company,  and  that  by  that  agreement 
the  forfeiture  of  the  policy,  if  it  had  been  forfeited, 
was  uncorditionally  waived.  McLean  v.  P.  &  A 
Life   Ins.   Co.,   29  Gratt.   361. 
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Parol  eridence,  not  tending  to  vary  the  contract  of 
the  parties,  but  in  confimiation  of  such  contract,  is  ad- 
missible.    So,  Mut.  Ins.  Co.  ▼.  Trcar,  29  Gratt.   255. 

<2>  'Wben  Wot. — After  the  answers  to  the  ques- 
tions are  written  in  the  application,  and  it  is  signed 
by  the  applicant,  parol  evidence  is*  not  admissible  to 
prove  that  he  did  not  read  the  application,  or  that 
no  question  was  asked  him  as  to  the  existence  of 
encumbrances.  Va.  F.  &  M.  Ins,  Co.  v.  Morgan,  90 
Va.  290;  So.  Mut  Ins.  Co.  v.  Yates,  28  Gratt.  585. 

b.  BardLen   of   Proof. 

<1)  Ckattol  Mortarave.— Where  the  poli<7  con- 
tains a  clause  avoiding  it  if  there  be  a  chattel  mort- 
gage on  the  personal  property  insured,  the  existence 
of  such  chattel  mortgage  is  a  matter  of  defence  which 
it  is  encumbent  upon  the  company  to  prove.  Morotock 
Ins.  Co.  V.  Rodefer,  92  Va,  747. 

<2>  Proofs  of  Ijoss. — ^The  burden  of  proving 
compliance  with  the  requirements  of  a  policy  as  to 
proofs  of  loss,  or  the  waiver  of  such  compliance  by 
the  cojnpcny,  is  on  the  insured.  Flanaghan  v.  Phenix 
Ins.  Co.,  42  W.  Va.  426,  26  S.  E.  Rep.  513;  Adkins  v. 
Globe  F.  Ins.  Co.,  45  W.  Va.  384,  32  S.  E.  Rep.  194. 

e.  PoAsesMlon  of  Policy. — The  possession  of  a 
policy  is  sufficient  evidence  of  the  payment  of  the  pre- 
mium, on  a  demurrer  to  the  evidence  by  the  insurance 
company.     Fidelity,  etc.,  Co.  v.  Chambers,  93  Va.  138. 

dl.  Fire  Caused  by  Insured. — Where  the  de- 
fence to  an  action  on  a  policy  is  that  the  fire  was 
caused  by  the  insured,  it  is  not  necessary  to  prove  be- 
yond a  reasonable  doubt  that  the  plaintiff  intentionally 
and  fraudulently  set  the  property  on  fire.  A  pre- 
ponderance of  evidence  to  that  effect  is  sufficient. 
Simmons  v.  Ins.  Co.,  8  W.  Va.  474. 

10.  Foreiign  lusnrance  Companies — In- 
terstate Commerce. — The  legislature  of  a  state 
has  authority  to  prescribe  such  conditions  and  re- 
strictions upon  foreign  insurance  companies  doing 
business  within  the  state  as  it  may  see  fit  to  impose, 
since  such  legislation  does  not  pertain  to  matters  of 
interstate  commerce,  nor  to  the  privileges  or  im- 
munities of  citizens  in  the  several  states.  Liverpool, 
etc,  V.  Oliver,  10  Wall.  (U.  S.)  566;  Paul  v.  Vir- 
ginia, 8  Wall.  168;  Ducat  v.  Chicago,  10  Wall.  (U. 
S.)   410;  Home  Ins.  Co.  v.  Augusta.  93  U.   S.   116. 

11.  Marine  Insurance. 

1.  Definition. — "Marine  insurance  is  a  contract, 
whereby  one  party,  for  a  stipulated  premium,  under- 
takes to  indemnify  the  other  against  certain  perils  or 
sea  risks,  to  which  his  ship,  freight  and  cargo,  or 
some  of  them,  may  be  exposed,  during  a  certain 
voyage,  or  a  fixed  period  of  time."  3  Min.  Inst. 
(2d    Ed.)    1037. 

a.  Captnre. — The  M.  Co.  issues  to  E.  a  policy  of 
insurance  in  the  usual  form  and  at  the  usual  rates, 
dated  December  24,  I860,  on  a  cargo  of  coffee  to  be 
shipped  on  board  the  S.  from  Rio  to  Richmond  or 
some  other  Atlantic  port  in  the  United  States.  The 
cargo  is  shipped  on  the  10th  of  May,  and  in  July  is 
seized  or  captured  some  miles  outside  the  capes  of 
Virginia  by  a  United  States  vessel.  The  owners  of 
the  ship,  the  insurers  and  insured  are  all  citizens  of 
Virginia.  The  policy  is  unaffected  by  the  public 
events  that  had  occurred;  the  capture  and  condemna- 
tion was  as  of  enemy's  property;  and  the  insurer  is 
liable  upon  the  policy,  .vlcrchants  Ins.  Co.  v.  Ed- 
mond,   Davenport  &  Co.,   17  Gratt.   138. 

8*  Deviation. — A  marine  insurance,  "at  and 
from  Norfolk  to  Curracoa,  with  liberty  of  going  to 
any  other  island  in  the  We?t  Indies,  or  any  one  port 
on  the  Spanish  Main,  and  at  and  from  thence  back  to 
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Richmond,"  must  be  understood  as  an  insurance,  "at 
and  from  Norfolk  to  Curracoa,  in  the  first  place, 
with  liberty  of  going  from  Curracoa  to  any  other 
island."  If,  therefore,  the  vessel  put  into  the  island 
of  St.  Thomas,  and  thence  return  to  Norfolk,  with- 
out ever  going  to  Curracoa,  it  is  a  deviation  from  the 
voyage,  and,  there  being  no  proof  that  such  deviation 
was  occasioned  by  stress  of  weather,  or  other  un- 
avoidable accident,  the  person  insured  is  entitled  to 
no  return  of  premium,  such  being  the  terms  of  the 
policy.     Marine   Ins.  Co.  v.   Stras,   1   Munf.   408. 

4.  Construction. — Contracts  of  insurance  are  to 
be  constructed  accurately,  and  neither  liberally  nor 
severely,  and  without  favor  to  either  party.  Such 
contracts  are  to  be  considered  and  construed  as  a 
whole;  and  particular  clauses  or  passages  are  not  to 
be  wrested  from  their  context  so  as  to  destroy  the 
unity  of  the  contract  and  create  conflict  where  there 
should  be  agreement;  but  one  part  is  to  be  elycidated 
by  the  other,  so  as  to  reconcile  them,  if  practicable, 
to  one  common  intent  or  design,  present  to  the  minds 
of  the  contracting  parties.  Merchants  Ins.  Co.  v. 
Edmond,    Davenport   &   Co.,    17    Gratt.    138. 

But  where  there  is  doubt  as  to  the  n^aning  of  the 
terms  employed  by  an  insurance  company,  they  are 
to  be  construed  most  strongly  against  the  insurer. 
In  Miller  v.  Ins,  Co.,  12  W.  Va.  116,  the  court  says: 
"No  rule,  in  the  interpretation  of  a  policy,  is  more 
fully  established,  or  more  imperative  and  controlling, 
than  that  which  declares,  that  in  all  cases  it  must  be 
liberally  construed  in  favor  of  the  insured,  so  as  not 
to  defeat  without  a  plain  necessity  his  claim  to  the 
indemnity,  which  in  making  the  insurance  it  was  his 
object  to  secure.  When  the  words  are,  without  vio- 
lence, susceptible  of  two  interpretations,  that  which 
will  sustain  his  claim  and  cover  the  loss,  must  in 
preference  be  adopted.  While  courts  will  extend  all 
reasonable  protection  to  insurers,  by  allowing  them  to 
hedge  themselves  about  with  conditions  intended  to 
guard  against  fraud,  carelessness,  want  of  interest, 
and  the  like,  they  will  nevertheless  enforce  the  salu- 
tary rule  of  the  condition  is  theirs,  and  it  is  therein 
in  construction,  that  as  the  language  of  their  power 
to  provide  for  every  proper  case,  it  is  to  be  con- 
strued most  favorably  to  the  insured." 

B.   PLEADING     AND     PRACTICES. 

1.  Suits   In   Bqnlty. 

a.  Specific  Perfomtance. — Where  an  agree 
ment  to  insure  has  been  made  with  an  agent  having 
authority  to  issue  policies  or  to  bind  the  company  to 
issue  policies,  and  the  premium  has  been  paid,  and  a 
loss  occurs  before  the  policy  is  written,  the  remedy 
is  in  equity.  A  court  of  equity  will  decree  specific 
performance  of  such  contract  by  directing  the  issuance 
of  the  policy  and  the  payment  of  the  loss.  Haden  v. 
F.  &  M.  F.  Association.  80  Va.  683;  Wooddy  v.  Old 
Dominion   Ins.   Co.,   31    Gratt.   362. 

b.  SnbroKatlon. — Where  the  insurer  has  paid  a 
loss  to  the  mortgagee  covering  only  a  part  of  the 
mortgage  debt,  he  acquires  no  right  to  have  from  the 
mortgagee  the  evidence  of  the  debt  to  an  amount 
equal  to  the  loss  paid  by  him.  The  debt  must  be  paid 
in  full  before  he  can  take  from  the  mortgagee  any 
part  of  the  debt  by  subrogation.  Phenix  Ins.  Co.  v. 
First   Nat.    Bank,  85    Va.   765. 

2.  Actions    on    Policy. 

a.      'Who    May    Sae — Administrators. — The 

administratrix  may  sue  on  a  policy  insuring  the  de- 
ceased and  his  legal  representatives.  Ga.  Home  Ins. 
Co.   V.   Kinnier,   28   Gratt.   88. 
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Airents. — ^Afeats  or  bailees  obUining  insurance  in 
their  own  names,  for  the  benefit  of  others,  on  prop- 
erty in  their  care  or  custody  or  the  subject  of  the 
agen^,  or  having  an  insurable  interest  in  such  prop> 
erty,  may  sue  in  their  own  names.  Murdoch  v. 
Franklin  Ins.  Co.,  33  W.  Va.  407.  10  S.  E.  Rep.  777; 
Deitz  y.  Providence,  etc.,  Ins.  Co.,  31  W.  Va.  851, 
8  S.  E.  Rep.  616. 

Where  an  insurance  contract  net  under  seal  is 
made  by  an  agent  in  his  own  name  for  an  undis- 
closed principal,  either  the  agent  or  the  undisclosed 
principal  may  sue  upon  it.  Murdoch  v.  Franklin  Ins. 
Co.,  33  W.  Va.  407,  10  S.  R  Rep.  m\  DeiU  ▼.  Provi- 
dence, etc..  Ins.  Co.,  31  W.  Va.  851.  8  S.  E.  Rep.  616. 
AaaUrnee. — Where  the  insured  assigned  to  B  be- 
fore loss  with  consent  4>f  the  insurer,  and  after  loss 
B  assigned  to  L,  it  was  held  that  the  legal  title  was 
in  B,  and  that  he  might  sue  in  his  own  name  not- 
withstanding the  assignment.  Bentley  v.  Standard  F. 
Ins.  Co.,  40  W.  Va.  729,  23  S.  E.  Rep.  584. 

Mortvaaree.— Under  Va.  Code  1887,  |  2415,  pro- 
viding that  any  person  having  an  interest  in  the  prop- 
erty insured,  though  not  a  party  to  the  policy,  may 
sue  in  his  own  name  to  the  extent  of  his  loss,  a  mort- 
gagee, whose  interest  extends  to  the  whole  loss,  may 
sue.     TUley  v.  Connecticut  F.  Ins.  Co.,  86  Va.  811. 

b.  "Wkere  Actloa  Bromirht. — In  Virginia  an 
action  may  be  brought  to  recover  a  loss  under  a 
policy  of  insurance  in  any  county  wherein  the  prop- 
erty insured  was  situated.  V.  C.  1887,  |  3214; 
Wytheville  Ins.  Co.  v.  Stulta,  87  Va.  629. 

Where  the  purpose  of  the  action  is  to  subject  the 
deposit  required  by  law  to  be  made  by  foreign  insur- 
ance companies  within  the  state  of  Virginia  for  the 
protection  of  the  insured,  the  policy  holder  may  sue 
in  the  circuit  court  of  the  city  of  Richmond.  Uni- 
versal Life  Ins.   Co.  v.   Cogbill,  30  Gratt.  72. 

In  West  Virginia  the  action  may  be  brought  in 
any  county  where  a  non-resident  company  does  busi- 
ness, or  in  which  it  has  property  or  debts  due  it,  or 
in  which  the  cause  of  action  or  part  thereof  arose. 
Carson  v.  Phoenix  Ins.  Co.,  41  W.  Va.  136,  23  S.  E. 
Rep.  552;  Harvey  v.  Parkersburg  Ins.  Co.,  37  W. 
Va.   272,   16  S.   E.  Rep.   580. 


agent  in  the  city  of  Richmond  upon  whonn  proeos 
may  be  served,  and  that  in  case  of  his  death  or  la- 
ability  to  act,  process  may  be  served  upon  the  Andhtr 
of  Public  Accounts.  V.  C.  ||  1266,  1267,  as  amcaded 
by  AcU  1889»90,  p..  9.  Continenul  Ina.  Co.  v.  Kaiey, 
27    Gratt.    216. 

In  West  Virginia  there  is  a  similar  statute  provid- 
ing for  an  agent  upon  whom  process  may  be  served. 
Code  W.  Va.   chap.   124,   |   9. 

Where  a  company  withdrew  from  a  state  and  r^ 
voked  its  appointment  of  an  agent,  but  afterwards 
re-entered  the  state  and  appointed  another  agent  an- 
der  a  now  law,  it  was  held  that  the  new  Uw  referred 
to  past  as  well  as  to  future  contracts,  and  serme 
on  the  new  agent  in  an  action  on  a  contract  made 
when  the  company  was  previously  doinc  business  in 
the  state,  was  sustained.  Connecticut  Mut,  1^  Iiu> 
Co.   V.   Duerson,   28   Gratt   630. 

d«  Declarsition. 


c.  §ervi«e  of  Process. 

(1)  Donaestlc  Companies. — ^The  same  rules 
which  govern  the  service  of  process  on  other  corpo- 
rations apply  to  insurance  companies.  ,  For  service  of 
process  on  corporations,  see  Va.  Code  1887,  section 
3225,  Lile's  Notes  to  1  Minor's  Inst.,  p.  318  ##  teq. 
It  is  to  be  noted,  however,  that  the  provisions  of 
section  3214  that  an  action  to  recover  a  loss  under  a 
policy  of  insurance  may  be  brought  in  any  county  or 
corporation  wherein  the  property  was  situated,  or  the 
person  whose  life  was  insured,  resided,  at  the  date  of 
the  policy,  are  not  embraced  in  section  3215.  Hence, 
these  provisions  are  not  governed  by  the  inhibitions 
of  section  3220,  and  process  may,  therefore,  issue  to 
some  other  county  or  corporation  than  that  in  which 
the  action  was  brought,  and,  where  there  is  no  agent 
residing  in  the  county,  the  process  may  be  by  publica- 
tion. See  2  Bart.  Uw  Pr.  (2nd  Ed.)  1298.  In 
Wytheville  Ins.  Co.  v.  Stultr,  87  Va.  629,  where  there 
was  no  agent  in  the  county  in  which  the  action  was 
brought,  it  was  held  that  service  by  publication  was 
proper,  although  the  company  was  doing  business  both 
in  banking  and  insurance,  and  another  kind  of  service 
is  provided  for  in  an  action  against  banks. 

<9)  Poretvn  Compoales. — In  Virginia  it  is 
provided  by  statute  that  every  foreign  insurance  com- 
pany   doing   business    in   the   state    shall    appoint    an 


(1>  Statutory  Form. — In  Virginia  it  has  been 
provided  by  statute  that  if  the  plaintiff  file  the  policy 
or  a  sworn  copy  thereof  with  his  declaration,  it  shall 
not  be  necessary,  in  respect  to  the  conditions  and 
provisos  of  such  policy,  to  set  forth  in  the  dedaratioa 
every  such  condition  and  proviso,  nor  to  allege  sb* 
servance  thereof  or  compliance  therewith  in  particu- 
lars; but,  in  respect  to  such  conditions  and  provisos, 
it  shall  be  sufficient  to  refer  to  the  policy  or  copy 
and  allege,  in  general  terms,  the  performance  of  aO 
its  conditions  and  the  violation  of  none  of  its  pro- 
hibitions. V.  C.  1887,  I  3251.  By  Acts  1895-96. 
p.  7f7,  the  pleadings  are  to  be  filed  and  the  pro- 
ceedings   matured   as   in    ordinary   actions. 

A  declaration,  from  which  it  is  evident  that  the 
pleader  intended  to  proceed  under  this  statute,  i* 
good,  although  it  largely  follows  the  form  of  sn 
ordinary  declaration  in  debt.  Va.  F.  &  M.  InSb  Co. 
V.  Saunders,  84  Va.  210;  Travis  v.  Peabody  Insw 
Co.,  28  W.  Va.  583. 

The  performance  of  conditions  may  be  alleged  in 
general  terms  and  it  is  not  necessary  to  aver  sa 
award,  although  the  policy  provides  that  no  suit 
shall  be  brought  till  after  an  award.  Tilley  v.  Ins. 
Co.,  86  Va.  811.  For  form  of  declaration  on  an 
insurance  policy,  see  1  Bart.  Law  Pr.  (2nd  Sd.) 
406;  4  Min.  Inst.   (3d  Ed.),   1684. 

In  West  Virginia  a  brief  form  for  actions  on  is- 
surance  policies  is  provided  by  statute.  Code  W. 
Va.  chap.  125,  |  61. 

Where  the  declaration  is  drawn  under  such  a 
statute  and  additional  statements  are  ordered  by  the 
court,  such  statements  are  to  be  regarded  as  informal 
pleadings.  Rheims  v.  Standard  F.  Ins.  Co.,  39  W. 
Va.  672,  20  S.  E.  Rep.  670. 

In  assumfsii  the  common  counts,  or  other  comts 
proper  in  that  action,  may  be  joined  with  a  connt  is 
the  sututory  form.  Bentley  v.  Standard  F.  Ins.  (^ 
40  W.  Va.  729,  23  S.  E.  Rep.  584. 

In  an  action  of  <us%mpsii  on  a  policy,  it  is  necessary 
for  the  plaintiff  to  allege  an  interest  in  the  property 
insured.     Quarrier  v.  Peabody  Ins.  Co.,  10  Va.  587. 

(a)  Denamrrer.— In  West  Virginia  the  plamtiff 
may  be  required  to  file,  in  addition  to  his  dedaratioa, 
a  sworn  sUtement  of  the  facts  which  he  expects  to 
prove,  and,  in  an  insurance  case,  the  legal  sofficieocy 
of  the  facts  thus  presented  was  held  to  be  properiy 
raised  by  a  demurrer.  Deits  v.  Providence,  etc. 
Ins.  Co.,  31  W.  Va.  851,  8  S.  E.  Rep.  616. 

(3>   Anaendmeat. — In  an  action  on  a  poli^  for 
loss  by  fire  claiming  a  certain  Miai  99  4aiBft«ib  «■*  ^ 
gitized  by ' 
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loM  to  certain  property,  an  amended  declaration  may 
be  filed  claiming  larger  damages,  or  on  additional 
property,  under  the  same  policy,  by  the  same  fire. 
BenUey  v.  Standard  F.  Ins.  Co.,  40  W.  Va.  729,  23 
S.  E.  Rep.  584.  As  to  amendment  of  decUration 
where  one  of  the  conditions  of  the  policy  was  omitted, 
see  N.  Y.  Life  Ins.  Co.  v.  Hendren,  24  Gratt.  536. 

e.  Recovery  by  Motion. — Under  Va.  Code 
1887,  section  3211,  a  motion  may  be  maintained  for  a 
judgment  for  money  on  an  insurance  policy,  and  the 
notice  takes  the  place  of  both  the  writ  and  declara- 
tion. Grubbs  v.  Nat.,  etc.,  Ins.  Co.,  94  Va.  589; 
Morotock  Ins.  Co.  v.  Pankey,  91  Va.  259;  Union 
Central  Ufe  Ins.  Co.  v.  Pollard,  94  Va.  146.  On 
such  motion  the  defendant,  where  he  has  appeared 
and  pleaded,  cannot  move  to  dismiss.  Morotock  Ins. 
Co.   V.  Pankey,  91   Va,   259. 

f.  Replication. 

(1)  In  General. — ^Where  a  common-law  replica- 
tion introduces  new  matter  it  should  conclude  with  a 
▼erification  and  not  to  the  country.  Va.  P.  &  M.  Ins. 
Co.  V.   Saunders,  84  Va.  210. 

(2)  Dnplieity. — Where  the  plea  alleged  misrep- 
resentation in  the  application  as  to  the  value  of  the 
insured  property,  it  was  held  that  a  replication  that 
the  agent  of  the  insurer  inspected  the  property  and 
inserted  the  valuation  in  the  policy  is  not  double,  as 
being  both  by  way  of  estoppel  and  in  confession  and 
avoidance.  Va.  F.  &  M.  Ins.  Co.  v.  Saunders,  86 
Va.    969. 

m.  Judgment — Anaount  of  Recovery. — In 
an  action  on  a  fire  insurance  policy,  where  there  has 


8.    Valmable    Conalderatlon  —  Marrisiff  e.* — 

Marriage  is  a  valuable  consideration,  sufficient  to 
support  a  conveyance  of  property,  even  against 
creditors;  and  in  such  a  case  the  wife  is  deemed  a 
purchaser  of  the  property  settled  on  her,  in  con- 
sideration  of  the  marriage,  and  is  entitled  to  hold~ 
it  against  all  the  world. 

4.  Ante-Nnptial  §ettlementa  —  BlTect 
avainst  Creditom. — However  much  a  man  may 
be  indebted,  an  ante-nuptial  settlement,  made  by 
him  in  consideration  of  marriage,  is  good  against 
his  creditors,  unless  it  appears  that  the  intended 
wife  was  cognizant  of  the  fraud.  And  even  though 
it  conveys  his  whole  estate,  it  is  not,  simply  on  that 
account,  void;  and  when  a  settlement  is  made  in 
contemplation  of  marriage,  the  law  presumes  it  was 
an  inducement  to  it,  and  the  courts  cannot  assume 
the  contrary  to  be  the  fact. 

6.  Same — Same — Cohabitation  before  Mar- 
riage.— The  fact  of  the  cohabitation  of  the  par- 
ties and  the  birth  of  children  before  the  marriage 
will  not  avoid  the  conveyance. 

O.  Coutis  V.  Greenhorn,  2  Munf.  363,  examined  and 
followed. 

John  H.  Wickham,  a  man  of  high  social 
standing  and  education,  had  been  notori- 
ously   living    in    an    adulterous    intercourse 

with  Maria  F.  Kersey,  an  humble, 
628      ^uneducated  and  obscure  woman,  for 

twenty-five  or  thirty  years,  who  had 
several  children  by  him,  the  youngest  of 
whom   was    about    seventeen    years    old    in 


been  no  fraud,  the  plaintiff  is  not  limited  in  recovery  j  jgyQ  pj^  vvas  about  sixty-seven  years  old, 
by  the  amount  of  loss  specified  in  the  proofs  of  loss.  ,  ^^^  g^g  ^^s  about  fifty-five.  The  children 
Bentley  v.  Standard  F.  Ins.  Co.,  40  W.  Va.  739,  23    begotten   had   not   been  educated,  but  had 
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688      *Herring  ft  als.  v.  Wickham  ft  Wife 
ft  als. 

[26    Am.    Rep.    405.] 

January   Term,    1878,    Richmond. 

Absent,    Moncure,    P. 

1.  Fraudulent  Conveyance  —  Motiee  to 
Grantee.* — If  the  grantee  in  a  deed  be  a  bona 
fide  purchaser  for  a  valuable  consideration,  his  or 
her  title  is  unassailable,  whatever  may  have  been 
the  motives  or  intentions  of  the  grantor  in  ex- 
ecuting the  deed.  It  is  absolutely  essential  that 
both  parties  shall  concur  in  the  fraud,  to  invalidate 
the  deed. 

2.  Same — Same — Proof. — Fraud  cannot  be  pre- 
sumed; it  must  be  proved  by  clear  and  satisfactory 
evidence. 


*Frandalent  Conveyances  —  Notice  to 
Grantee. — In  Hickman  v.  Trout,  83  Va.  478,  the 
principal  case  is  cited  for  the  following  rule  of  law. 
Fraud  must  be  clearly  proved  and  the  burden  of  proof 
rests  on  him  who  alleges.  It  may  be  proved  by  cir- 
cumstances, and  when  the  evidence  shows  a  prima 
facie  case  of  fraud,  the  burden  shifts  to  the  upholder 
of  the  transaction  to  establish  its  fairness,  ^ee  also, 
Engleby  v.  Harvey,  93  Va.  445;  Sutherlin  v.  March,- 
Price  k  Co.,  75  Va.  236;  Barton's  Ch.  Pr.  (2d  Ed.) 
573.  In  West  Virginia,  the  principal  case  is  cited  in 
White  V.  Perry,  14  W.  Va.  86;  Martin  v.  Smith,  25 
W.  Va.  589;  Boggess  v.  Richards,  39  W.  Va.  569, 
20  S.    E.   Rep.   600. 


been   reared  as  inferiors.     Down  to  about 

1864,  he  was  unembarrassed  and  wealthy, 
considered  a  money-lender.    About  1864,  or 

1865,  he  began  to  be  embarrassed,  and  in 
1867,  or  1868,  was  hopelessly  insolvent. 
His  creditors  were  pressing  him;  many 
judgments  had  been  recovered,  and  many 
suits  for  large  amounts  were  pending 
against  him;  and  then  he  made  a  deed  of 


*Valaable  Coniilderatlon  —  Marrisiffe  — 
Creditors.— In  Clay  v.  Walter  &  Co.,  /9  Va.  92, 
the  principal  case  was  reaffirmed  on  the  proposition 
that  whatever  the  design  of  t*ie  grantor,  a  settlement 
on  a  woman  in  contemplation  and  in  consideration  of 
a  marriage,  is  valid,  unless  her  knowledge  of  his  in- 
tended fraud  is  clearly  and  satisfactorily  proved,  and 
it  was  held  that  service  by  creditors  of  the  grantor,  of 
written  notice  on  the  grantee  before  the  marriage,  of 
the  grantor's  fraudulent  design  in  making  the  settle- 
ment, cannot  affect  her  constructively  with  notice  of 
such  design,  but  her  actual  knowledge  of  and  partici- 
pation in  that  fraudulent  design  must  be  clearly  es- 
tablished by  proof.  See  also,  Moore  v.  Butler,  90 
Va.  683;  Triplett  v.  Romine,  33  Gratt.  651;  Coutts  v. 
Grcenhow,  2  Munf.  363;  Eppes  v.  Randolph,  2  Call 
125;  Shobe  v.  Carr,  3  Munf.  10;  Huston  v.  Cantril, 
11  Leigh  136;  Bentley  v.  Harris,  2  Gratt.  357;  Welles 
v.  Cole,  6  Gratt.  645;  Fones  v.  Rice,  9  Gratt.  568;  1 
Min.  Inst.  (4th  Ed.)  319;  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  724.  See  Code,  sec.  2459,  where  it  is  pro- 
vided that  as  against  creditors  whose  debts  were  con- 
tracted at  the  time  the  conveyance  or  settlement  was 
made  marriage  shall  no  longer  be  a  valid  consideration. 


>9.    made  marriage  snail  no  longer  be  a  valid  consideration. 
Barton-,  ft.   Pr.   (2d  E^,e§1?r  TO^gP*'   ""• 
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trust  conveying  all  his  property,  except 
such  as  was  encumbered  by  deed  of  trust 
beyond  its  value,  to  John  Page  and  John 
Wickham,  for  the  separate  use  of  the  said 
Maria  F.  Kersey  for  her  life,  with  power 
of  appointment,  and  after  her  death,  failing 
to  appoint,  to  the  children  begotten  by  her 
in  equal  proportions.  The  property  consisted 
of  land  in  the  state  of  Missouri,  and  a 
number  of  bonds  amounting  nominally  to 
$60,000,  though  they  probably  would  not 
realize  more  than  $20,000.  His  property  not 
embraced  in  the  deed  consisted  of  two  val- 
uable tracts  of  land  in  Hanover  county. 
The  consideration  of  the  deed  was  the  con- 
templated marriage  between  the  said  John 
H.  Wickham  and  Maria  F.  Kersey;  and  the 
marriage  was  consummated  as  contemplated 
by  the  deed;  and  the  deed  was  duly  admitted 
to  record. 

George  I.  Herring  and  several  others, 
suing  for  themselves  and  all  other  creditors 
of  said  John  H.  Wickham,  holding  judgments 
to  the  amount  of  about  $28,000,  filed  their 
bill  against  the  said  Wickham  and  wife, 
and  children,  and  the  trustees,  setting  forth 
the  foregoing  facts,  and  attacking  the  deed 
as  voluntary,  and  as  also  made  with  intent 

to  hinder,  delay  and  defraud  the  cred- 
630      itors  of  *said  John  H.  Wickham,  and 

so  void  as  to  them,  and  asking  that 
said  deed  be  set  aside,  and  the  property 
conveyed  therein  subjected  to  the  payment 
of  their  debts.  The  defendants  answered 
the  bill;  John  H.  and  Maria  denying  the 
fraud;  and  notice  of  any  participation  in 
the  fraud  was  not  proved  against  Maria, 
the  wife.  The  circuit  court  of  Hanover 
dismissed  the  bill,  and  an  appeal  was  taken 
to  this  court. 

C.  G.  Griswold,  W.  W.  Crump  and  John 
Dunlop,  for  the  appellants. 

John  A.  Meredith,  J.  B.  Young,  H.  T. 
Wickham  and  Thomas  N.  Page,  for  the 
appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  subject  of  controversy  in  this  case  is 
an  ante-nuptial  settlement  made  by  John  H. 
Wickham  upon  Maria  F.  Kersey  and  her 
children  on  the  23d  of  February,  18C8.  At 
that  time  Mr.  Wickham  was  indebted  to  a 
very  large  amount,  far  beyond  his  means 
of  payment,  and  his  object  in  making  the 
settlement,  it  is  claimed,  was  to  defraud  his 
creditors.  If  Mr.  Wickham  was  alone  con- 
cerned, there  would  be  little  difficulty  in 
declaring  the  settlement  void  as  to  his 
creditors;  but  he  is  not  the  only  one;  the 
parties  chiefly  interested  are  the  wife  and 
children,  for  whose  benefit  the  settlement 
was  professedly  made.  The  first  section  of 
chapter  114,  Code  of  1873,  which  is  but  a 
continuation  of  an  old  statute,  after  declar- 
ing that  conveyances  made  with  intent  to 
hinder,  delay,  or  defraud  creditors,  shall 
be  void,  "further  declares  that  this  section 
shall  not  affect  the  title  of  a  purchaser  for 
valuable  consideration,  unless  it  appears 
that  he  has  notice  of  the  ffaudulent 
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intent  of  bis  immediate  *grantor,  or 
of  fraud  rendering  void  the  title  of 
such  grantor."  Conveyances  for  a  valuable 
consideration  without  notice  of  the  fraud 
by  the  person  receiving  the  conveyance  arc 
valid  at  common  law,  and  as  is  here  seen, 
are  expressly  excepted  out  of  the  operation 
of  the  statute.  So  that  if  the  grantee  be  a 
bona  fide  purchaser  for  a  valuable  consid- 
eration, his  or  her  title  is  unassailable, 
whatever  may  have  been  the  motives  or  in- 
tentions of  the  grantor  in  executing  the 
deed.  It  is  absolutely  essential  that  both 
parties  shall  concur  in  the  fraud 

If  it  be  conceded,  therefore,  that  Mr. 
Wickham's  intention  in  making  the  settle- 
ment was  to  avoid  payment  of  his  debts, 
the  question  still  arises,  Did  Maria  F.  Ker- 
sey (now  Mrs.  Wickham)  have  notice  of 
that  intention?  Upon  a  very  careful  exam- 
ination of  this  record,  I  think  that  ques- 
tion must  be  answered  in  the  negative,  or 
perhaps,  to  speak  more  accurately,  |hc 
evidence  is  insufficient  to  establish  the 
notice.  It  must  be  remembered  that  in 
cases  like  the  present,  the  courts  can  not  act 
upon  mere  suspicion  or  presumption.  Fraud 
must  be  proved — proved  by  clear  and  satis- 
factory testimony.  This  is  the  well  estab- 
lished rule,  universally  recognized  by  the 
courts,  and  scarcely  needs  a  citation  of 
authority  to  support  it. 

There  is  no  evidence,  literally  none,  to 
show  that  Mrs,  Wickham,  at  the  time  of  the 
settlement,  was  apprised  that  Mr.  Wickham 
was  in  embarrassed  circumstances,  or  even 
that  he  was  indebted  to  any  one.  A  wit- 
ness was  introduced  who  stated  that  he 
advised  Mr.  Wickham  to  go  into  bankruptcy, 
and  the  latter  replied  he  could  come  through 
without  it.  It  is  not  proved  that  Mrs. 
Wickham  heard  this  conversation,  of  if  she 
did  that  she  understood  its  purport.  And 
this  is  the  only  evidence  to  establish  the 
notice,  unless  we  are  to  presume  from  the 
intimacy  of  the  parties  that  Mr.  Wickham 
informed  her  of  his  indebtedness,  or  that 
his  purpose  in  making  the  settlement 
632  *and  in  entering  into  the  marriage  was 
to  secure  his  property  from  the  claims 
of  creditors.  There  is,  perhaps,  no  subject 
upon  which  men  are  more  reticent  even 
with  their  families  and  intimate  friends, 
than  that  which  relates  to  their  business 
tran«?actions,  and  especially  their  pecuniary 
liabilities.  Under  all  these  circumstances 
it  is  hardly  to  be  presumed  that  Mr.  Wick- 
ham was  more  communicative  in  the  present 
case.  At  all  events  there  is  no  proof  of 
the  fact. 

Mr.  Wickham's  closest  neighbors  consid- 
ered him  a  wealthy  man,  the  wealthiest  in 
the  community.  Some  of  them  thought  him 
a  money-lender.  He  was  the  ow^ner  of  two 
valuaMe  farms  in  Hanover,  one  containing 
700  or  800  acres,  and  the  other  1,300  acres, 
upon  which  he  resided.  It  is  very  true 
they  were  subject  to  encumbrances  to  a 
large  amount,  but  there  is  not  the  least 
reason  to  suppose  that  Mrs.  Wickham  knew 
it.  The  deed  of  settlemenrtid  npt^cmbracc 
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all  of  Mr.  Wickham's  estate,  but  certain 
specific  property,  consisting  of  bonds  upon 
various  persons  and  an  interest  in  land  in 
Missouri.  If  Mrs.  Wickham  believed,  as 
the  neighbors  believed,  that  her  intended 
husband  was  a  man  of  large  fortune — if  she 
knew  he  owned  the  farms,  without  knowing 
of  the  encumbrances — she  might  well  regard 
the  settlenient  as  just  and  reasonable,  and 
without  injury  tc  any  one.  It  is  said  by 
an  eminent  American  author,  that,  although 
one  American  case  seems  to  intimate  that 
a  mere  knowledge  of  the  insolvency  of  the 
intended  husband  by  the  intended  wife 
would  make  a  settlement  by  him  on  her 
valid  as  against  her  creditors,  this  appears 
to  be  contrary  to  the  English  doctrine,  and 
perhaps  it  is  contrary  to  the  true  doctrine 
everywhere.  Perhaps  a  woman  may  law- 
fully give  her  hand  in  marriage  for  money 
which  she  knows  the  party  cannot  pay 
without  withholding  from  them  to 
68S  whom  he  had,  for  a  valuable  ♦consid- 
eration, previously  promised  it.  1 
Bishop  on  the  Laws  of  Married  Women. 

Whether  this  be  or  not  the  true  rule,  it  is 
certainly  well  established  that  the  fact  of 
the  husband's  being  indebted  at  the  time, 
and  that  the  woman  knew  him  to  be  so,  will 
not  invalidate  the  transaction  in  favor  of 
creditors.  2  Lomax's  Digest,  434.  If, 
therefore,  it  appeared  in  this  case  that  Mrs. 
Wickham  was  aware  at  the  time  of  her  in- 
tended husband's  indebtedness,  that  would 
not  of  itself  be  sufficient  to  invalidate  the 
settlement,  unless  she  was  aware  of  it  to 
an  extent  to  justify  the  belief  of  a  design 
on  his  part  to  avoid  the  payment  of  his 
debts. 

Assuming,  then,  that  she  acted  bona  fide, 
is  the  settlement  valid  against  creditors? 
This  inquiry  involves  several  important 
propositions  now  to  be  considered. 

In  the  first  place,  that  marriage  is  a  val- 
uable consideration,  sufficient  to  support  a 
conveyance  of  property  even  against  cred- 
itors, is  firmly  established  by  a  long  train  of 
decisions,  English  and  American.  The 
wife  in  such  case  is  deemed  to  be  a  pur- 
chaser of  the  property  settled  on  her  in  con- 
sideration of  the  marriage,  and  she  is 
entitled  to  hold  it  against  all  the  world. 
Lord  Coke  gives  a  forcible  illustration  of 
the  rule.  It  being  the  general  doctrine  that 
the  word  "heirs"  is  necessary  in  a  deed  to 
pass  a  fee,  if  (he  says)  "a  man  had  given 
land  to  a  man  with  his  daughter  in  frank 
marriage,  generally  a  fee  simple  had  passed 
without  this  word  'heirs,*  for  there  is  no 
consideration  so  much  respected  in  law  as 
the  consideration  of  marriage  in  respect  of 
alliance  and  posterity."  l  Bishop  on  the 
Law  of  Married  Women,  §  755.  In  Barrow 
V.  Barrow,  2  Dickens  R.  504,  Lord  Chancel- 
lor said  "he  never  knew  an  instance  where 
a  settlement  in  consideration  of  marriage 
had  been  set  aside,  and  he  would  not  make 
a  precedent."  In  Campion  v.  Cotton, 
684  17  ♦Ves.  R.  264,  267,  Sir  Samuel 
Romily  and  William  Bell,  counsel  for 
the  defendants,  said:  "There  is  no  decision 


to  be  found  in  which  a  settlement  previous 
to  and  in  contemplation  of  marriage  has 
been  considered  as  fraudulent  against  cred- 
itors. That  a  case  strong  enough  for  that 
purpose  might  exist  cannot  be  denied,  as  if 
the  wife  was  clearly  a  party  and  the  mar- 
riage a  more  secure  mode  of  defrauding 
creditors;  but  no  such  decision  has  yet  been 
made.  See  also  Nairn  v.  Prowse,  6  Ves.  R. 
752;  Tunno  v.  Trezevant,  2  Des.  R.  264. 
There  are  modern  English  decisions  which 
have  pronounced  such  settlements  void  as 
to  creditors;  not,  however,  because  they 
included  all  the  husband's  property,  or  be- 
cause he  was  utterly  insolvent,  but  on  the 
ground  that  the  wife  appeared  to  be  a  party 
to  the  fraud  of  the  husband.  Ex  parte  Mc- 
Burnie's  Trustees,  l  DeG.,  M.  &  G.  440; 
Eraser  v.  Thompson,  4  DeG.  &  Jones,  659. 
The  learned  counsel  quotes  an  observation 
of  Mr.  Justice  Nott,  of  South  Carolina,  that 
the  English  decisions  on  this  subject  ought 
to  be  received  with  great  caution;  that 
there  marriage  settlements  are  usually 
among  the  higher  or  wealthier  classes  of 
society,  with  whom  the  marriage  contract 
is  in  the  nature  of  a  bargain  and  sale, 
usually  carried  on  by  parents  and  guardians 
to  promote  family  pride  and  influence. 

No  country  in  the  world  can,  perhaps, 
boast  of  a  purer  judiciary  than  that  from 
which  we  have  derived  our  laws,  institu- 
tions, and  the  most  valued  portions  of  our 
jurisprudence.  It  is  not  to  be  supposed 
that  eminent  judges  there  would  lend  the 
sanction  of  their  names  to  mere  family 
schemes  in  fraud  of  creditors  upon  such 
considerations  as  those  suggested  by  the 
learned  judge.  The  decisions  respecting 
marriage  and  marriage  contracts,  I  imagine, 
rest  upon  higher  ground.  Lord  Robertson, 
a  Scotch  judge,  in  the  case  of  Levett, 
686  Ferg.  R.  385,  389,  *397,  uses  this  lan- 
guage: "Marriage  is  a  contract  sui 
generis,  and  differing  in  some  respects  from 
all  other  contracts;  so  that  the  rules  of  law 
which  are  applicable  in  expounding  and 
enforcing  other  contracts  may  not  apply  to 
this.  The  contract  of  marriage  is  the  most 
important  of  all  human  transactions;  it  is 
the  very  basis  of  the  whole  fabric  of  civil- 
ized society.  The  status  of  marriage  is 
juris  gentium,  and  the  foundation  of  it,  like 
that  of  all  other  contracts,  rests  on  the 
consent  of  the  parties;  but  it  differs  from 
other  contracts  in  this,  that  the  rights, 
obligations  or  duties  arising  from  it  are  not 
left  entirely  to  be  regulated  by  the  agree- 
ment of  the  parties,  but  are  to  a  certain 
extent  matters  of  municipal  regulation  over 
which  the  parties  have  no  control  by  any 
declaration  of  their  will.  It  confers  the 
status  of  legitimacy  on  children  born  in 
wedlock./with  all  the  consequential  rights, 
duties  and  privileges  thence  arising.  It 
gives  rise  to  the  relations  of  consanguinity 
and  affinity.  In  short,  it  pervades  the 
whole  system  of  civil  society.  Unlike  other 
contracts,  it  cannot  in  general,  in  any  civ- 
ilized country,  be  dissolved  by  mutual  con- 
sent;   and    it    subsists    in    full    force,   even 
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though  one  of  the  partiei.  should  forever 
be  rendered  incapable  as  in  the  case  of  in- 
curable insanity,  or  the  like,  from  per- 
forming his  part  of  the  marital  contract. 
No  wonder  that  the  rights,  duties  and  obli- 
gations arising  from  so  important  a  con- 
tract should  not  be  left  to  the  discretion  or 
caprice  of  the  contracting  parties,  but  should 
be  regulated  in  many  important  particulars 
by  the  law  of  every  civilized  country."  See 
on  this  subject  the  various  decisions  cited 
in  Tyler  on  Coverture  and  Infancy,  pages 
804  to  811. 

It  is  upon  some  such  considerations  as 
these,  I  take  it,  and  not  those  suggested  in 
this  case,  the  courts  everywhere  have  based 
their  decisions  in  respect  of  marriages  and 
contracts  in  consideration  of  mar- 
6SI6  riage.  And  accordingly  *the  American 
decisions  have  followed  the  English, 
adopting  the  language  and  affirming  in  the 
broadest  terms  the  doctrines  of  the  judges. 
Magniac  &  Co.  v.  Thompson,  decided  by  Mr. 
Justice  Baldwin,  and  reported  in  1  Bald- 
win R,  -344;  and  again  decided  upon  an 
appeal  to  the  supreme  court  of  the  United 
States,  7  Peters,  p.  367, "is  a  familiar  case 
much  relied  on  in  the  argument  here.  Mr, 
Justice  Story  delivering  the  opinion  of  the 
whole  court,  said:  "Nothing  can  be  clearer, 
both  upon  principle  and  authority,  than  the 
doctrine,  that  to  make  an  ante-nuptial  settle- 
ment void  as  a  fraud  upon  creditors,  it  is 
necessary  that  both  parties  should  concur 
in  or  have  cognizance  of  the  intended  fraud. 
If  the  settler  alone  intended  a  fraud,  and 
the  other  party  have  no  notice  of  it,  she  is 
not  and  cannot  be  affected  by  it.  Marriage 
in  contemplation  of  the  law  is  not  only  a 
valuable  consideration  to  support  such  a 
settlement,  but  a  consideration  of  the 
highest  value,  and  from  motives  of  the 
soundest  policy  is  upheld  with  a  steady 
resolution.  The  husband  and  wife,  parties 
to  such  a  contract,  are  therefore  deemed, 
in  the  highest  sense,  purchasers  for  a 
valuable  consideration,  and  so  that  it  is 
bona  fide  without  notice  of  fraud  brought 
home  to  both  sides,  it  becomes  unimpeach- 
able by  creditors. 

In  Sterry  v.  Arden,  1  John.  Ch.  R.,  p. 
260,  271,  Chancellor  Kent  said:  **The  mar- 
riage was  a  valuable  consideration  which 
fixed  the  interest  in  the  grantee  against  all 
the  world,  and  as  much  as  if  she  had  then 
paid  an  adequate  pecuniary  consideration. 
It  is  the  constant  language  of  the  books  and 
of  the  courts,  that  a  voluntary  deed  is  made 
good  by  a  subsequent  marriage,  and  a  mar- 
riage has  always  been  held  to  be  the  highest 
consideration  in  law."  See  Verplank  v. 
Sterry,  12  John.  R.  636;  where  this  decision 
was  affirmed.  The  cases  of  Smith  v.  Allen, 
5  Allen.  R.  454;  Jones'  Appeal,  62 
687  Penn.  St.  R.  *324;  Bunnel  v.  Withe- 
row,  29  Ind.  R.  123;  Armfield  v.  Arm- 
field,  Freeman  Ch.  R.  311;  Andrews  &  Bros. 
V.  Jones,'  10  Alab.  R.  400;  are  to  the  same 
effect.  See  also  2  Minor's  Inst.  690,  708; 
1  Amer.  Lead.  Cases,  54,  55;  Bump  on 
Fraudulent  Conveyances. 

The  Virginia  cases  are  equally  emphatic 


upon  this  subject,  none  perhaps  more  so 
than  Huston's  adm'r  v.  Cantril,  11  Lei^ 
136,  155.  It  was  there  held  that  a  voluntary 
conveyance  made  by  a  man  greatly  indebted 
to  his  daughter,  is  rendered  good  and  avail- 
able against  creditors  of  the  grantor  upoi 
the  subsequent  marriage  of  the  daughter, 
who  thereupon  was  to  be  regarded  a  pur- 
chaser by  relation  for  a  valuable  considera- 
tion. Judge  Carr,  in  speaking  of  the  deeds 
made  to  the  daughter,  observed:  "Will  it 
be  said  that,  if  at  the  date  of  the  deeds 
(Clendenin)  the  father  had  sold  bona  fide 
and  for  a  valuable  consideration,  every 
slave  he  had,  Houston,  the  creditor,  could 
have  disturbed  such  sale?  And  what  is  a 
settlement  of  slaves  or  other  property  upon  a 
child  in  consideration  of  marriage,  but  a 
sale  for  a  valuable  consideration.'  Is  not 
marriage  the  highest  consideration,  the 
most  favored?  I  have  always  seen  it  so 
laid  down."  Upon  this  question  there  was 
no  difference  of  opinion  among  the  judges. 
Judge  Stanard  did  not  concur  with  the  ma- 
jority, but  this  dissent  was  based  upon  other 
grounds.  In  Bentley  v.  Harris'  adm'r, 
2  Gratt.  357,  the  decision  in  Huston's 
adm'r  v.  Cantril,  was  cited  and  followed. 
See  also  Eppes  v.  Randolph,  2  Call  103; 
Welles  V.  Cole,  6  Gratt.  645;  Fones  v.  Rice, 
9  Gratt.  568. 

After  these  emphatic  avowals,  it  is,  I 
think,  too  late  to  caution  us  how  we  follow 
the  English  cases.  In  the  principles  de- 
clared, the  American  courts  have  gone  quite 
as  far  as  those  of  England. 

The  learned  counsel  tell  us,  that  mar- 
riage, however  valuable  as  a  considera- 
tion, cannot  sustain  a  settlement 
63S  *by  a  man  of  his  whole  estate  who  is 
greatly  indebted  at  the  time,  and  that 
no  case  can  be  found,  certainly  none  in  this 
country,  to  uph»14  such  a  settlement  The 
learned  counsel  in  all  their  researches  have 
found  but  one  case  which  holds  that  a  set- 
tlement of  that  character  is  per  se  fraud- 
ulent and  void  as  to  creditors.  I  allude  to 
the  case  of  Simpson  &  Davidson  v.  Admiral 
Graves  and  others,  decided  by  the  court  of 
appeals  of  South  Carolina,  then  consisting 
of  three  judges,  the  opinion  being  delivered 
by  Mr.  Justice  Nott;  Riley's  Ch.  Appeal 
Cases,  232.  The  settlement  in  that  case 
embraced  a  landed  estate  estimated  at 
$400,000,  and  300  slaves  of  the  value  of  $150.- 
000,  including  not  only  the  entire  property 
of  the  husband,  but  that  of  his  father  also, 
amounting  in  the  aggregate  to  more  than 
a  half  million  of  dollars — an  estate  at  that 
time,  as  was  said  by  the  learned  judge, 
equalled  by  very  few  in  this  country.  All 
this  was  settled  upon  the  intended  wife, 
who  had  besides  an  ample  fortune  of  her 
own.  Mr.  Justice  Nott  might  well  say: 
"Even  though  marriage  may  be  a  part  of 
the  consideration,  fraud  may  be  mingled 
with  it,  and  that  may  as  well  be  inferred 
from  internal  evidence  as  from  circum- 
stances aliunde."  It  will  be  conceded  there 
may  be  settlements  so  manifestly  unrea- 
sonable, so  excessive  as  to  shock  the  moral 
sense,  and  carry  on  their  face  conclusive 
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evidence  of  fraud  in  all  the  parties  con- 
cerned. The  South  Carolina  case  is  one 
of  them,  and  no  one  will  find  fault  with  Mr. 
Justice  Nott's  decision  in  that  particular. 
But  when  he  lays  down,  as  a  rule  of  law, 
"that  when  the  settlement  includes  the 
whole  of  the  settler's  property,  that  fact 
shall  be  considered  of  itself  as  conclusive 
evidence  of  fraud  upon  creditors/*  he  affirms 
what  is  not  supported  by  authority  and  is 
unsound  in  principle.  I  can  imagine  a  case 
in  which  such  a  settlement  would  not  nec- 
essarily be  fraudulently  designed  by 
689  the  husband.  But  ^conceding  that  it 
is  so.  does  it  follow  that  the  intended 
wife  is  a  particeps  delicti?  Suppose  she 
knows  nothing,  as  is  generally  the  case,  of 
the  indebtedness  of  the  man  she  is  about  to 
marry — suppose  that  the  deed,  as  in  the 
present  case,  does  not  show  that  it  includes 
all  the  setter's  estate,  and  that  she  has  no 
reason  to  suppose  it  is  all — how  is  her  title 
affected?  She  is  a  purchaser  for  valuable 
consideration,  the  very  highest  in  law,  and 
by  the  express  terms  of  the  statute  and  by  the 
common  law,  she  is  protected,  unless  it 
appear  that  she  had  notice  of  the  fraud 
of  the  grantor. 

A  man  possessed  of  a  small  patrimony, 
in  contemplation  of  a  marriage  with  a  lady 
accustomed  to  the  luxuries  and  refinements 
of  life,  may  settle  his  entire  estate  upon 
her  and  the  issue  of  the  marriage.  This 
might  be  very  unjust  to  his  creditors,  and 
yet  no  more  than  a  just  and  reasonable  pro- 
vision for  her,  such  as  she  would  have  the 
right  to  expect,  and  her  friends  to  require. 
What  principle  of  law,  what  decision,  except 
that  of  Mr,  Justice  Nott,  pronounces  such 
a  settlement  per  se  fraudulent?  In  some 
cases  the  half  of  a  man's  fortune  would  be 
an  extravagant  settlement;  in  others  the 
whole  would  be  very  inadequate.  It  is  very 
difficult  to  perceive  any  difference  in  prin- 
ciple between  a  settlement  of  one-half  or 
two-thirds  of  a  man's  fortune  on  his  in- 
tended wife,  to  the  injury  of  his  creditors, 
and  the  settlement  of  the  whole  to  the  in- 
jury of  his  creditors  only  to  a  greater  ex- 
tent. It  is  simply  a  question  of  degree. 
And  yet  the  books  are  full  of  cases  in  which 
settlements  made  by  men  in  insolvent  cir- 
cumstances have  been  sustained.  These 
considerations  will  serve  to  show  that  no 
such  test  can  be  relied  on  as  that  suggested 
by  Mr.  Justice  Nott.  Bishop,  in  his  work 
on  the  Laws  of  Married  Women,  vol.  1, 
sec.  784,  thus  states  the  conclusion  to  which 
he  has  arrived  upon  a  survey  of  all  the 
authorities:  "If  a  man,  wishing  to 
640  enter  *into  matrimony  with  a  par- 
ticular woman,  should,  being  insol- 
vent, convey  to  her  all  his  property,  which 
was  accepted  by  her  with  full  knowledge 
of  the  facts,  the  mutual  intent  being  not  to 
defraud  creditors  as  a  primary  object,  but 
to  contract  marriage,  each  on  such  terms  as 
could  reasonably  be  procured  from  the  other, 
the  case  would  not  be  within  either  of  the 
statutes  of  Elizabeth;  neither  would  it  be 
in  violation  of  any  principle  of  the  common 
law,   because   the   common   law,  though   it 


abhors  every  sort  of  cheating,  loves  mat- 
rimony. Its  principles  all  point  to  it  when- 
ever the  circumstances  of  the  case  expose 
them  to  this  attractive  force."  These  ob- 
servations are  quoted,  not  because  they  are 
approved  in  all  their  latitude,  but  because 
they  show  the  conclusion  of  a  distinguished 
author  upon  a  thorough  examination  of 
the  cases.  See  also  Croft  v.  Townsend's 
adm'r,  3  Des.  R.  223. 

There  is  another  difficulty  attending  this 
doctrine  laid  down  in  the  South  Carolina 
case.  Suppose  we  say  the  settlement  is 
fraudulent  whenever  it  includes  the  whole 
of  the  husband's  estate,  and  yet  we  are 
satisfied  the  wife  is  innocent  of  all  fraud, 
what  is  to  be  done  with  the  settlement?  Is  it 
to  be  set  aside  in  toto?  Is  she  to  be  deprived 
of  all  benefit  under  the  settlement  because 
the  husband  has  deceived  her  in  attempting 
to  defraud  his  creditors?  What  is  to  become 
of  the  provision  for  children  of  the  mar- 
riage? The  counsel,  I  think,  will  agree  that 
the  idea  of  annulling  the  settlement  in  toto 
in  such  case  could  not  be  entertained.  If 
not,  how  is  it  to  be  reformed?  Adverting 
for  a  moment  to  this  status  (this  relation 
of  marriage),  upon  what  basis  is  the  cal- 
culation to  be  made  by  which  the  compen- 
sation is  to  be  adjusted? 

I  am  not  now  speaking  of  the  present  case, 
but  of  a  principle  or  general  rule  to  be 
adopted  by  the  courts  under  which  an  ac- 
count may  be  taken  to  determine  in  dollars 
and  cents  the  value  of  the  wife,  what 
641  ought  to  *maintain  her  comfortably, 
and  support  and  educate  her  unborn 
children.  These  difficulties  are  immeas- 
urably increased  when  it  is  considered  that 
the  court  is  interfering  with  the  vested 
rights  of  a  purchaser  for  valuable  consid- 
eration, and  in  depriving  her  of  the  property 
for  which  she  has  paid  the  highest  consid- 
eration; it  can  never  restore  her  to  her 
former  position.  No  case  has  been  found 
in  which  a  court  has  attempted  to  interfere 
with  a  settlement  in  that  way.  A  little 
reflection  will  satisfy  any  one  that  when 
we  attempt  to  establish  new  tests,  when  we 
seek  to  interfere  with  these  settlements 
upon  any  other  grounds  than  those  men- 
tioned in  the  statute,  for  fraud,  both  parties 
concurring,  we  involve  ourselves  in  endless 
embarrassments.  If  injustice  is  done  cred- 
itors by  the  law,  as  it  is  now  universally 
recognized,  the  remedy  is  in  the  legislature 
and  not  in  the  courts.  The  state  of  North 
Carolina  has  a  statute  authorizing  the  re- 
formation of  marriage  settlement  upon  cer- 
tain principles  there  prescribed,  which 
might  be  adopted  in  Virginia  and  other 
states.  Until  the  legislature  interferes, 
however  much  a  man  may  be  indebted,  an 
ante-nuptial  settlement  made  by  him  is 
good  against  his  creditors,  unless  it  appear 
on  the  face  of  the  deed,  or  by  evidence 
aliunde,  that  the  intended  wife  was  recog- 
nizant  of  the  fraud.  The  extravagance  of 
the  provision  might  of  itself  be  sufficient 
to  put  her  upon  inquiry  and  convict  her  cf 
notice,  because  that  which  is  conveyed  is 
utterly     disproportionate     to     the     circum- 
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stances,  conditions  and  all  the  surroundings 
of  the  parties.  In  the  case  before  us  the 
deed  of  settlement  does  not  profess  to  in- 
clude all  the  property  of  Mr.  Wickham.  It 
is  very  true,  as  already  stated,  the  property 
left  out  is  heavily  encumbered,  but  that 
circumstance  could  not  aflFect  Mrs.  Wickham 
unless  it  appeared  she  was  aware  of  the 
incumbrances.  The  deed  embraces  bonds 
to  the  nominal  amount  of  $58,000  or  $60,- 

000,  but  it  is  conceded  they  will 
642      *not  realize  more  than  one-third  of  that 

amount.  The  settlement  may  be 
grossly  unjust  to  creditors,  but  it  is  cer- 
tainly not  so  excessive  as  to  warrant  the 
courts  in  setting  it  aside  on  that  ground, 
or  on  the  ground  of  mutual  fraud. 

The  counsel  for  the  appellants  have 
argued  further,  that  the  principles  govern- 
ing an  ante-nuptial  contract  have  no  just 
application  to  a  case  like  the  present,  where 
the  parties,  long  previous  to  the  marriage, 
lived  in  illicit  intercourse.  I  think  the 
case  of  Coutts  v.  Greenhow  is  a  complete 
answer  to  this  objection.  In  that  case  it 
appeared  that  the  husband  made  a  marriage 
settlement  of  his  whole  estate,  except  what 
was  covered  by  a  mortgage,  upon  a  woman 
with  whom  he  had  long  lived  in  a  state 
of  fornication,  and  by  whom  he  had  sev- 
eral children.  The  conveyance  was  to 
the  use  of  himself  and  the  intended  wife, 
and  for  their  children.  Upon  a  bill  by 
the  creditors  of  the  husband,  impeaching 
the  settlement  for  fraud,  Chancellor  Tay- 
lor was  of  opinion  that  marriage  is  a 
good  consideration  where  there  is  any 
personal  inducement  to  it;  but  where  there 
is  not,  it  should  not  of  itself  be  deemed  a 
good  consideration  against  creditors,  and 
more  especially  where  the  parties  lived  in 
open  violation  of  the  laws,  and  to  the  evil 
example  of  the  whole  community.  He  de- 
clared it  would  be  monstrous  to  say  that 
Coutts,  who  was  really  an  old  man,  far  be- 
yond the  prime  of  his  life,  after  so  many 
years  spent  in  a  state  of  fornication,  should 
be  allowed  to  avoid  the  payment  of  his 
debts  by  entering  into  a  marriage  contract 
with  her.  See  Greenhow  v.  Coutts,  4  Hen. 
&  Mun.  485.  It  will  be  seen  that  the 
grounds  upon  which  the  chancellor  relied 
in  that  case  are  substantially,  almost  iden- 
tically, the  same  as  counsel  urge  in  this 
case.  Upon  an  appeal  to  this  court  the 
decision  was  unanimously  reversed,  as  re- 
ported in  2  Munf.  363. 

Judge  Cabell  said  the  chancellor,  in  de- 
claring   the    settlement    void,    must    have 

gone  on  the  idea  that  the  cohabitation 
643       *of   the   parties  before  marriage  will 

take  the  case  out  of  the  general  rule. 
This  is  the  first  time,  so  far  as  I  have  ob- 
served, that  this  exception  has  been  con- 
tended for,  either  in  this  country  or  in  Eng- 
land. Supported  neither  by  reason  nor  au- 
thority, it  cannot  be  admitted.  I  shall 
not  be  the  apologist  of  the  conduct  of 
the  parties.  They  have,  however,  legiti- 
mated the  innocent  offspring  of  their 
criminal  intercourse,  and  have  made  to 
society   all   the  atonement   in   their  power, 
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and  I  am  unable  to  perceive  any  rea- 
son in  justification  of  marriage  settle- 
ments generally,  which  does  not  apply  in 
this  particular  case.  If  the  consideration 
of  the  marriage  be  valid  as  to  the  parties 
to  the  marriage,  it  will  undoubtedly  be  so 
as  to  the  issue  of  the  marriage,  for  there 
has  never  been  any  attempt  to  distinguish 
between  them.  Nor  does  our  act  of  assembly 
make  any  difference  between  children  born, 
as  in  this  case,  before  the  marriage,  but 
recognized  by  the  father,  and  those  bom 
after  it. 

Judge  Coalter  said:  '*They  (the  parents) 
were  bound,  as  well  by  the  ties  of  affection 
as  those  of  morality  and  justice,  not  only  to 
provide  a  comfortable  support  for  the  in- 
nocent offspring,  but  to  raise  them  to  that 
state  in  society  in  which  the  laws  of  the 
country,  upon  the  marriage  of  .the  parents, 
places  them,  and,  in  this  point  of  view,  he 
could  not  perceive  the  difference  between 
the  situation  of  these  children  and  a  child 
in  England  who  is  born  a  week  after  mar- 
riage. The  child  is  not,  in  remm  natura, 
a  child  of  the  marriage;  yet  he  is  so  by 
the  laws  of  the  country,  and  would  be  a 
purchaser  for  a  valuable  consideration  under 
a  marriage  settlement." 

Judge  Brooke  said:  "The  children,  though 
base  born,  are  legitimated  by  the  marriage 
of  the  parents,  and  the  recognition  of  them 
as  his  own  by  the  husband  both  before  and 
after  the  marriage.  Upon  this  view  of  the 
subject,  I  cannot  perceive  the  accuracy 
644  of  the  reasoning  *which  would  put 
them  in  a  worse  situation  than  those 
born  after  the  marriage.  It  cannot  be 
founded  on  anything  in  the  moral  condi- 
tions of  the  parties  to  invalidate  the  con- 
tract. It  has  never  been  contended,  that 
I  know  of,  that  a  base  begotten  child  could 
not  be  provided  for  by  marriage  settlement 
to  the  exclusion  of  the  creditors  by  the 
principles  of  the  common  law.  No  case  to 
that  effect  has  been  produced.'* 

Judge  Fleming  took  the  same  view,  and 
Judge  Roane,  who  heard  the  argument, 
but  was  not  present  when  the  opinions  were 
delivered,  concurred  with  the  other  judges, 
as  is  shown  by  his  approval  of  the  decree 
entered  in  this  court. 

I  have  thus  given  extracts  from  the  opin- 
ions of  the  judges,  because  they  directly 
apply  to  one  of  the  main  grounds  involved 
in  the  present  case.  If  that  case  be  an 
authority,  it  is  conclusive  of  this.  The 
counsel  for  the  appellants  have  felt  this 
difficulty  throughout.  They  have,  therefore, 
not  hesitated  to  attack  Coutts  and  Greenhow 
as  not  being  a  binding  authority.  One  of 
the  counsel  maintains  that  the  opinions 
just  quoted  are  mere  obiter  dicta,  because 
the  deed  of  settlement  was  unassailable 
even  as  a  voluntary  deed.  It  is  certainly 
a  novel  idea  that  the  decision  of  an  appel- 
late court,  based  upon  a  clear,  distinct 
ground,  and  sustained  by  elaborate  reason- 
ing, is  to  be  treated  as  an  obiter  dictum, 
because,  in  the  opinion  of  counsel,  the 
decision  might  have  been  placed  upon  some 
other     ground     more     satisfactory.      The 
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learned  judges  who  sat  in  that  case  saw,  or 
thought  they  saw,  a  well-established  prin- 
ciple or  rule  of  law  controlling  their  decision, 
and  they  did  not  hesitate  to  apply  that  prin- 
ciple as  absolutely  decisive  without  hunting 
for  more  questionable  grounds  of  adjudica- 
tion. Whether  the  deed  of  settlement  would 
have  been  held  valid  as  a  voluntary  deed, 
was    a    question    barely    considered. 

645  The    creditor    having    *lost,    as    was 
claimed,  the  security  provided  for  the 

payment  of  his  debt  by  his  own  negligence, 
some  of  the  judges  were  inclined  to  think 
that  upon  this  ground  he  might  be  precluded 
from  asserting  any  claims  to  the  property 
embraced  in  the  settlement;  but  this  idea 
was  regarded  as  wholly  immaterial,  and  a 
decree  was  entered  declaring  "that  the  deed 
of  settlement,  having  been  bona  fide  made 
on  valuable  consideration,  is  valid  and 
ought  to  be  sustained,  and  no  part  of  the 
estate  therein  comprised  is  subject  to  the 
debts  of  the  said  Reuben  Coutts,  the  gran- 
tee." 

Much  stress  is  laid  upon  the  fact  that  the 
grantor  in  that  case  owed  but  one  debt, 
which  was  provided  for,  and  all  idea  of 
fraud  on  his  part  was  disproved  by  the  facts 
in  the  record.  It  is  sufficient  to  say  that  in 
principle  it  makes  but  little  difference 
whether  there  is  one  or  a  dozen  debts.  The 
one  has  equal  claims  to  payment  out  of  the 
debtor's  property  as  the  dozen.  The  fact 
that  there  is  but  one  is  a  mere  circumstance 
to  rebut  the  presumption  of  fraud.  If  in 
that  case  the  bona  fides  of  the  husband  was 
sufficient  to  protect  a  settlement  of  the  en- 
tire estate,  why  is  it  that  the  bona  fides  of 
the  intended  wife  will  not  have  the  same 
effect  in  the  present  case?  If  the  grantee 
acts  with  good  faith,  it  is  precisely  the 
same  as  if  both  parties  were  actuated  by 
honest  motives.  In  the  language  of  Judge 
Cabell,  in  Coutts  v.  Greenhow,  the  wife 
and  children  were  purchasers  for  a  valuable 
consideration,  and  as  such  will  hold  the 
property  settled  on  them,  even  against  all 
creditors. 

The  counsel  for  the  appellant  insists  fur- 
ther, that  the  settlement  to  be  valid  against 
creditors  must  have  been  an  inducement  to 
the  marriage,  which  cannot  be  predicated 
of  the  settlement  in  this  case,  as  it  is  cer- 
tain that  the  woman  was  not  induced  to 
marry  Mr.  Wickham  by  any  consideration 
of  that  sort.     I  might  ask  the  learned 

646  *counsel  if  he  entertains  the  opinion 
that    an    ante-nuptial    settlement    can 

be  set  aside  in  any  case  because  the  court 
may  think  the  marriage  would  have  taken 
place  without  a  settlement.  In  this  country 
nine-tenths  of  the  settlements  are  originated 
after  the  engagement  is  formed,  and  it 
would  be  the  grossest  injustice  to  say  that 
the  parties  are  induced  to  assume  the  relation 
of  husband  and  wife  by  considerations  of 
that  sort.  I  know  that  writers  sometimes 
speak  of  the  settlement  as  the  inducement 
to  the  marriage,  and  the  marriage  as  the 
inducement  to  the  settlement.  This,  I  take 
it,  is  in  contradistinction  to  a  settlement 
after  the  marriage,  or  a  settlement  before 
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marriage,  made  not  in  contemplation  of 
marriage,  but  by  way  of  advancement  in 
consideration  of  natural  love  and  affection. 
This  distinction  is  adverted  to  and  explained 
by  Judge  Baldwin  in  Welles  v.  Cole,  6  Gratt. 
645.  When  the  settlement  is  made  in  con- 
templation of  marriage,  the  law  presumes 
it  was  an  inducement  to  it.  For  example: 
If  a  father  makes  such  a  settlement  upon 
his  daughter,  even  before  any  contract  of 
marriage,  if  the  settlement  was  known  to 
third  persons,  it  will  be  presumed  it  was  a 
probable  inducement  to  the  marriage. 

In  Brown  v.  Carter,  5  Ves.  R,  462,  878, 
Lord  Alvanley  said:  "It  docs  not  appeal 
here  that  it  (the  settlement)  was  regarded 
as  the  principal  inducement,  but  it  might 
have  been  so.  The  lady  had  a  right,  the 
children  have  a  right,  to  have  it  considered 
that  he  had  the  estate  which  he  appeared 
to  have,  and  I  should  do  gross  injustice  in 
taking  away  that  benefit;  therefore,  I  am 
of  opinion,  that  although  it  does  not  appear 
that  the  friends  of  the  wife  did  speculate 
upon  this  and  take  it  into  consideration,  it 
must  be  presumed  they  did  act  upon  it." 
In  Sterry  v.  Arden,  l  John.  Ch.  R.  260,  the 
cases  are  considered  by  Chancellor  Kent, 
and  the  doctrine  laid  down  by  Lord  Alvanley 
fully  approved.  In  Smith  v.  Allen,  5 
647  Allen  R.  *454,  the  supreme  court  of 
Massachusetts  lays  down  the  rule  in 
the  most  explicit  manner,  that  although 
nothing  is  said  by  the  parties,  the  law  will 
presume  that  the  property  conveyed  did 
constitute  some  part  of  the  consideration 
which  induced  the  party  who  received  it, 
and  who  was  to  be  benefited  by  it,  to  enter 
into  that  relation. 

In  Greenhow  v.  Coutts,  4  Hen.  &  Mun.  485, 
Chancellor  Taylor  based  his  decision  mainly 
"upon  the  ground  that  the  parties  having 
lived  in  a  state  of  illicit  intercourse  for 
years,  it  could  not  be  presumed  that  the 
settlement  was  an  inducement  to  the  mar- 
riage." That  decision,  as  already  stated, 
was  reversed  unanimously  by  this  court, 
although  there,  as  here,  it  was  highly  prob- 
able that  the  woman  would  have  entered 
into  the  marriage  on  any  terms  the  husband 
might  have  dictated.  The  judges  attached 
so  little  importance  to  the  point,  they 
scarcely  adverted  to  it.  They  placed  their 
decision  on  the  broad  ground  that  marriage 
is  a  valuable  consideration,  and  the  wife 
and  children  purchasers  of  the  property 
embraced  in  the  settlement,  and  this  rule  is 
not  affected  by  the  fact  of  the  cohabitation 
of  the  parties,  and  the  birth  of  the  children 
before  the  marriage.  The  counsel  for  the 
appellants  have  cited  no  decision,  not  even 
the  dictum  of  a  judge  or  commentator,  ex- 
cept Chancellor  Taylor,  repudiating  the 
doctrine  of  Coutts  v.  Greenhow,  although 
the  same  question  has  been  the  subject  of 
investigation  in  other  cases.  Columbine  v. 
Penhall,  1  Sm.  and  Giff.  228;  Blumer  v. 
Hunter,  8  Equity  Cases,  Law  R.  46;  2 
Minor's  Institutes,  p.  708;  2  Lomax's 
Digest. 

The  learned  counsel  has  not  hesitated, 
however,  to  denounce  a  policy,  as  he  terms 
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it,  which  favors  the  marriage  of  persons 
who  have  for  years  lived  in  open  violation 
of  law,  and  whose  children,  already  grown, 
have  their  characters  and  principles  formed 
by  association  with  the  degraded  and  infa- 
mous. To  encourage  such  a  marriage 
648  ♦is  to  encourage  adulterous  inter- 
course, and  the  raising  of  a  vicious 
and  ignorant  family  to  corrupt  the  morals 
of  the  community.  It  is  no  part  of  my  duty 
to  vindicate  the  opinions  of  the  eminent 
judges  who  decided  Coutts  v.  Greenhow.  I 
should  have  thought,  however,  that  mar- 
riage under  such  circumstances  was  the  very 
best  thing  for  the  parties  and  for  the  com- 
munity. The  whole  theory  of  our  statutes 
legitimating  children  born  out  of  wedlock, 
when  recognized  by  the  parent,  is  founded 
on  that  idea.  Marriage  is,  at  least,  some 
reparation  to  the  woman  suffering  under  the 
deepest  disgrace,  and  the  innocent  and  un- 
happy offspring  thrown  upon  the  world  as 
base  born — marriage,  which  raises  the 
woman  to  the  position  of  a  lawful  wife,  and 
confers  upon  the  children  the  status  of  legit- 
imacy and  respectability. 

So  far  as  Mrs.  Wickham  is  concerned, 
there  is  nothing  in  this  record  against  her 
except  her  unfortunate  relation  to  Mr. 
Wickham  before  the  marriage.  Against 
the  children  nothing  is  said,  except  that 
they  have  not  been  educated  as  they  ought 
to  have  been.  Some  of  them  are  married 
and  are  raising  respectable  families.  If 
the  provision  made  for  them  is  unjust  to 
creditors,  it  is  one  of  those  wrongs  which 
sometimes  result  from  general  rules  of  law 
operating  with  peculiar  hardship  in  partic- 
ular cases.  Speaking  for  myself  alone,  I 
think  these  rules,  though  founded  in  wisdom, 
are  but  too  often  mere  agencies  for  the  per- 
petration of  injustice  and  fraud,  and  that 
the  whole  subject  needs  the  attention  of  the 
legislative  department. 

But  we  can  give  no  relief,  except  by  an 
overthrow  of  principle  as  deeply  imbedded 
in  our  system  as  any  in  the  whole  range  of 
American  and  English  jurisprudence. 

I  regret  that  this  opinion  has  been  so  ex- 
tended, but  it  could  not  be  otherwise, 
648  at  least  by  any  effort  of  mine,  ♦con- 
sidering the  magnitude,  delicacy  and 
importance  of  the  question  involved. 

Upon  the  whole,  I  am  for  affirming  the 
decree  of  the  circuit  court. 

Christian,  Anderson  and  Burks,  J's,  con- 
curred in  the  opinion  of  Staples,  J. 

Decree  affirmed. 


650       ^Lindsey  v.  Corkexy  ft  Milward  St  als. 

January    Term,    1878,    Richmond. 

Absent,   MoNCURS,    P. 

1.  Partnership — BaBkniptcy. — When    partners 

as  Buch  are  declared  bankrupt,  their  property,  both 

partnership    and    individual,    is    to    be    administered 

under  section   36   of  the  bankrupt   act  of   1867,   in 


The  principal  case  is  distinguished  in  Patt«n  r. 
teftwich,  86  Va.  426,  and  Railroad  Co.  v.  Griffith,  76 
Va.  924.     See  also,  Barton's  Ch.  Pr.   (2d  Ed.)  665. 
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the    bankrupt    court;    and    every    creditor,    vhetbcr 
individual    or   social,   must    prosecute   his   daim  m 
that  court. 
2.   Sanac — Sstme— Partnemship    Debts.— Where 

a  partnership  is  dissolved,  and  the  individual  part- 
ners are  declared  bankrupts  in  different  bankrupt 
courts,  in  different  states,  each  with  his  ovn  as- 
signee, and  in  their  schedules  make  no  mention 
of  partnership  debts  due  to  them  or  by  them,  a 
creditor  of  the  partnership  may  proceed  in  a  state 
court  to  subject  the  partnership  effects  to  the  pQ>- 
ment  of  the  partnership  debts. 
8.  Saaae  —  Saaae  —  Saaae  —  Pref ereMeeo. — Im 
such  case,  one  creditor  of  a  partneraiiip  cannot  at- 
tach the  partnership  effects  so  as  to  obtain  a  pref- 
erence  over  the  other  partnership  creditors.  But 
his  bill,  though  proceeding  only  for  his  own  debt, 
may  be  treated  as  for  the  benefit  of  all  the  partner- 
ship creditors,  and  an  account  of  the  creditor's 
debts  and  of  the  partnership  effects  m«y  be  taken, 
and  the  effects  distributed  among  the  creditors  who 
establish  their  debts. 

This  was  a  bill  in  equity  in  the  chancery 
court  of  the  city  of  Richmond,  filed  in  June, 
1872,  by  John  Lindsey,  claiming  to  be  a 
creditor  of  the  late  partnership  firm  of 
Corkery  &  Milward,  and  seeking  to  attach 
a  debt  due  by  judgment  to  said  firm  by  Hill 
&  Maddox.  The  partnership  of  Corkery  ft 
Milward  had  been  dissolved;  Milward  had 
been  declared  a  bankrupt,  and  bad 
661  obtained  his  discharge  *in  the  United 
States  district  court  for  the  eastern 
district  of  Virginia,  and  had  left  the  state. 
Corkery  had  removed  to  Louisiana,  and  had 
been  declared  a  bankrupt  in  the  United 
States  court  held  in  that  state,  though  it 
did  not  appear  whether  or  not  he  had  ob- 
tained his  discharge. 

At  the  time  this  bill  was  filed  a  suit  was 
pending  in  the  same  court,  in  the  name  of 
Corkery  &  Milward  against  Hill  &  Maddox, 
to  subject  certain  property  to  the  payment 
of  their  debt,  and  certain  rents  had  been 
subjected  to  this  object.  Some  of  these 
rents  had  been  received  and  paid  to  L.  R. 
Spilman,  who  was  the  counsel  of  said  plain- 
tiffs. 

The  plaintiff  made  Corkery  &  Milward, 
Hill  &  Maddox,  Spilman,  and  P.  A.  Davis, 
the  assignee  in  bankruptcy  of  Milward, 
defendants,  and  asked  that  the  money  re- 
ceived by  Spilman,  and  the  further  rents  as 
collected  might  be  attached  and  applied  to 
the  satisfaction  of  his  debt. 

Spilman  pleaded,  and  also  answered.  In 
his  plea  he  set  out  the  fact  that  Corkery  had 
been  adjudged  a  bankrupt  in  Louisiana, 
and  that  Milward  had  been  adjudged  a 
bankrupt  in  Virginia,  and  had  obtained  his 
discharge,  releasing  him  from  all  liability 
for  the  plaintiff's  debt;  and  that  more  than 
two  years  had  elapsed  since  the  plaintiffs 
cause  of  action  had  accrued  before  the  in- 
stitution of  this  suit.  In  his  answer,  he  says 
that  before  Corkery  left  here  in  1867,  he 
sold  and  assigned  to  Milward  his  entire  in- 
terest in  the  concern  of  Corkery  &  Milward, 
including  the  debt  of  Hill  &  Maddox;  and 
that  the  assignee  in  bankruptcy  of  Milward 
sold  and  assignedgihc^^s^^-J^Wp  (Spffl- 


S9  GRATT. 


Virginia  Reports,  Annotated. 


658»  658,  654,  695 


man)  for  valuable  consideration;  and  that 
this  sale  had  been  approved  and  confirmed 
by  the  United  States  court.  That  the 
money  he  had  received  had  been  received 
and  appropriated  under  this  agree- 
652  ment;  *and  he  claimed  that  the  rents 
still  to  be  received  should  be  applied 
to  his  debt;  and  he  denied  the  right  of  the 
plaintiff  to  interfere  with  the  collection  and 
appropriation  of  the  rents  by  the  defendant. 

It  appeared  that  Milward,  in  making  out 
his  schedules  in  bankruptcy,  did  not  include 
therein  the  debt  due  to  Lindsey,  nor  the 
debt  due  to  Corkery  &  Milward  by  Hill  & 
Maddox.  It  appeared  further,  that  an  order 
was  made  in  the  bankrupt  court  by  which 
Davis,  the  assignee,  was  authorized  to  sell 
the  choses  in  action  of  Milward  at  private 
sale;  and  that  he  sold  and  conveyed  all  the 
debts  and  choses  in  action  of  Milward  to  L. 
R.  Spilman,  with  the  right  to  prosecute  the 
same  in  the  name  of  the  assignee,  at  Spil- 
man's  own  costs,  and  for  his  own  benefit. 

In  November,  1873,  Spilman  demurred  to 
the  bill  for  want  of  equity.  And  Davis 
having  died,  William  L.  Alderdice,  who 
had  been  appointed  in  his  place,  filed  his 
answer,  insisting  that  whatever  interest 
Milward  had  in  the  debt  of  Hill  &  Maddox 
belonged  to  him  as  the  assignee  of  Milward. 
And  E.  E.  Morton,  of  New  Orleans,  as- 
signee of  Corkery,  filed  his  answer,  insist- 
ing that  whatever  interest  Corkery  had  in 
the  debt  of  Hill  &  Maddox  belonged  to 
him. 

The  cause  came  on  to  be  heard  on  the  6th 
of  November,  1873,  when  the  court  made  a 
decree  abating  the  attachment  and  dismiss- 
ing the  bill;  but  without  prejudice  to  the 
assertion  of  any  right,  or  the  prosecution 
cf  any  remedy  or  redress  which  the  plaintiff 
may  be  entitled  to  in  any  bankrupt  court  of 
the  country.  And  thereupon  Lindsey  ap- 
plied to  this  court  for  an  appeal;  which  was 
allowed. 


Crump  and  John  Johns,  Jr.,  for  the  ap- 
pellant. 

John  Hunter  and  L.  R.  Spilman,  for  the 
appellees. 

653  *Burks,  J.     It  is  familiar  doctrine, 

that  in  partnerships  each  partner  has 
the  right  to  have  the  partnership  effects  ap- 
plied to  the  discharge  of  all  the  partner- 
ship debts  before  any  one  of  the  partners, 
cr  his  personal  representatives,  or  his  indi- 
vidual creditors,  can  claim  any  right  or  title 
thereto.  This  right  of  appropriation  is  of 
such  fixed  character  that  it  is  usually  de- 
nominated a  lien,  and  sometimes  a  quasi 
lien,  or  something  approaching  to  a  lien. 
It  is  an  equity  between  the  partners,  spring- 
ing from  the  nature  of  the  contract  of  part- 
nership, which  inures,  however,  and  becomes 
available  to  the  partnership  creditors  under 
certain  circumstances,  and  especially  on  the 
dissolution  of  the  partnership  by  the  bank- 
ruptcy of  the  partners,  or  any  of  them. 
Story  on  Part.  §§  97,  360,  361;  opinion  of 
Allen,  J.,  in  Morriss'  adm'r  v,  Morriss' 
adm'r,  4  Gratt.  293,  320,  et  seq. 
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It  is  by  virtue  of  this  lien  that  priority  of 
payment  out  of  the  social  assets  is  accorded 
to  the  joint  creditors  fn  bankruptcy  pro- 
ceedings. It  is  not,  to  be  sure,  a  specific 
lien,  as  a  mortgage,  deed  of  trust,  pledge,  or 
the  like,  but  it  is  nevertheless  a  clear,  dis- 
tinct, well-defined  equitable  right,  of  the  na- 
ture of  a  charge  and  having  all  the  essential 
qualities  of  a  lien  quoad  the  administration 
of  the  social  assets.  It  is  neither  lost  nor 
destroyed  nor  impaired  by  the  bankruptcy 
of  the  firm,  or  any  of  the  partners,  whether 
the  adjudication  be  jointly  as  to  all  or  sev- 
erally as  to  each. 

But  when  there  has  been  an  adjudication 
of  bankruptcy  under  the  bankrupt  act  of 
1867,  the  question  arises,  how  and  in  what 
forum  this  lien  is  to  be  enforced?  When 
the  members  of  the  firm  are  adjudged  bank- 
rupt in  conformity  to  the  provisions  of  the 
36th  section  of  the  act,  there  would  seem  to 
be  no  doubt  as  to  the  remedy  or  the  forum 
in  which  it  is  to  be  pursued.  The  assignee 
appointed   under   that   section    is    in- 

654  vested    *with    the    legal    title    to   the 
joint  estate  of  the  partners,  and  also 

to  the  separate  estate  of  each  partner,  and 
provision  is  made  for  proof  of  the  debts 
against  each  estate,  and  the  marshalling  of 
the  assets.  There  is  but  one  representative 
of  all  the  estates,  one  proceeding  to  admin- 
ister them,  and  that  proceeding  in  the  bank- 
ruptcy court.  Into  that  court,  therefore, 
must  the  joint  creditor  go,  prove  his  debt, 
and  receive  his  dividends.  He  can  assert 
his  claim  in  no  other  forum. 

But  in  the  case  under  consideration,  there 
has  been  no  such  proceeding  as  is  contem- 
plated by  the  36th  section  of  the  act.  The 
proceeding  of  each  partner  was  wholly  vol- 
untary, each  several,  separate  and  distinct 
from  that  of  the  ether,  neither  having  ref- 
erence to  the  partnership,  the  partnership 
property,  or  partnership  transactions.  Each 
was  commenced  at  a  different  time,  in  a 
different  court,  in  a  different  state,  and  was 
separately  conducted;  in  each  the  petition- 
ing partner  was  individually  adjudged  bank- 
rupt and  an  assignee  of  his  estate  ap- 
pointed. In  short,  the  proceedings  in  the 
two  cases  were  substantially  separate  and 
distinct  suits  in  different  jurisdictions.  I 
doubt  very  much  whether  there  is  any  war- 
rant in  the  bankrupt  law  for  such  proceed- 
ings; or,  if  they  have  any  validity,  I  ques- 
tion more  the  jurisdiction  of  either  of  the 
bankruptcy  courts  to  deal  with  the  social 
effects  and  the  rights  of  the  social  cred- 
itors. To  give  such  jurisdiction,  it  would 
seem  to  be  necessary  that  the  proceedings 
should  conform  to  the  requirements  of  the 
36th  section  of  the  act.  We  have  no  decision 
of  the  supreme  court  of  the  United  States 
construing  this  section,  and  the  decisions 
of  the  district  courts,  besides  being  of  no 
authority,  serve  but  to  confuse.  See  Bump 
on  Bankruptcy,  10th  ed.,  et  seq. 

In  Amsimok  v.  Bean,  22  Wall.  U.  S.  R. 
395,  the  supreme  court  of  the  United 

655  States   held  that  the  assignee   *of  a 
partner    individually    adjudged    bank- 
rupt,  could   not  recover  the   amount  of  a 
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claim  which,  when  recovered,  would  belong 
to  the  firm,  and  that  such  recovery  could 
only  be  had  by  the  partnership,  or  "by  an 
assignee  duly  appointed  to  administer  the 
joint  estate. 

This  decision  would  seem  to  imply,  that 
to  administer  the  joint  estate  of  a  bankrupt 
firm  in  bankruptcy  proceedings  there  must 
be  an  assignee  of  such  estate,  and  I  find 
no  provision  in  the  bankrupt  law  for  the 
appointment  of  such  assignee,  except  under 
the  36th  section  of  the  act.  But  if  there 
can  be  under  our  bankrupt  act  a  valid  sepa- 
rate adjudication  of  bankruptcy  of  each 
member  of  a  firm,  and  that  adjudication 
draws  into  the  bankruptcy  court  the  admin- 
istration of  the  social  assets,  such  adminis- 
tration is  only  collateral  and  ancillary  to 
the  principal  administration.  It  is  not, 
under  all  circumstances,  a  necessity,  and 
may  be  dispensed  with  at  the  option  of  the 
parties  in  interest. '  As  before  stated,  the 
partnership  creditors,  by  virtue  of  the 
equity  of  the  partners  inter  se,  have  a  prior 
Hen  on  the  partnership  property  for  the 
payment  of  their  debts,  and  this  priority  is 
respected  alike  in  bankruptcy  as  in  courts 
of  equity,  and  a  like  priority,  upon  the 
equitable  principle  of  marshalling,  is  in 
bankruptcy  accorded  to  the  separate  cred- 
itors in  the  administration  of  the  bankrupt's 
separate  estate;  the  surplus,  if  any,  of 
cither  fund  after  administration  being  car- 
ried to  the  account  of  the  other.  The  most 
that  the  several  assignees  get,  in  the  sup- 
posed case,  under  the  assignments  in  bank- 
ruptcy, is  the  separate  estate  of  the  bank- 
rupt and  his  individual  interest  in  the 
partnership  property,  that  interest  being 
his  distributive  share  in  the  surplus  remain- 
ing after  the  payment  of  the  partnership 
debts. 

It  is  this  estate  and  interest  which  each 
assignee     has     to     administer,     and     it     is 

the  principal  administration.  The 
656      *joint  estate  need  be  administered  by 

the  assignees  only  when  it  is  supposed 
there  may  be  something  left  for  division 
and  distribution  among  the  assignees  after 
the  joint  debts  are  paid.  If  it  is  certain  or 
probable  that  there  will  be  no  surplus,  and 
the  joint  creditors  waive  all  claim  upon  the 
separate  estates  in  case  of  deficiency  of  the 
joint  estate  to  pay  the  joint  debts,  the  as- 
signees and  separate  creditors  may  forego 
any  administration  of  the  joint  estate  in 
the  bankruptcy  court,  and  leave  it  to  the 
joint  creditors,  to  be  administered  else- 
where. 

It  appears  by  the  record  that  the  appellee, 
Corkery,  was  adjudged  a  bankrupt  by  the 
district  court  of  the  United  States  for  the 
district  of  Louisiana,  on  the  1st  day  of 
June,  1868.  This  is  admitted  in  the  plea  of 
the  appellee,  Spilman.  His  petition  was 
doubtless  filed  on  the  30th  day  of  May,  1868, 
the  day  which  the  deed  of  assignment 
on  its  face  relates.  The  deed  bears  date 
16th  day  of  June,  1868.  The  appellee,  Mil- 
ward,  (the  other  partner)  was  adjudged 
bankrupt  on  the  25th  day  of  September, 
1868,   by   the    district    court   of   the   United 


States  for  the  district  of  Virginia.  The  ap- 
pellant's bill  was  filed  on  the  27th  day  of 
June,  1872,  and  the  decree  appealed  from 
pronounced  on  the  6th  day  of  November, 
1873. 

The  record  contains  a  very  meagre  sketch 
of  the  proceedings  in  either  of  the  bank- 
ruptcy suits.  No  copies  of  the  bankrupts' 
petitions,  schedules  or  inventories  are  filed. 
The  only  part  of  the  record  furnished  in 
Corkery's  case  is  a  copy  of  the  register's 
deed  of  assignment  to  the  assignee.  In 
that  deed  no  allusion  is  made  to  any  inter- 
est he  has  as  partner  in  the  firm  of  Corkery 
&  Milward.  It  appears,  however,  from  the 
deed,  that  he  was  adjudged  bankrupt  indi- 
vidually and  as  a  member  of  the  firm  of 
Hurd  &  Corkery.  Although  copies  of  the 
petition  and  schedules  are  not  made  a  part 
of  the  record,  looking  to  the  deed  and  its 
recitals,  it  is  fair  to  infer  that  no  sur- 

657  render  *was  made  of  his  interest  in 
the  partnership  eflFects  of  Corkery  & 

Milward.  In  Mil  ward's  case  it  is  admitted 
by  his  assignee,  in  his  answer  to  the  ap- 
pellant's bill,  that  "said  Milward,  in  mak- 
ing out  his  schedules  in  bankruptcy,  did 
not  include  therein  the  debt  due  the  com- 
plainant, nor  the  debt  due  to  the  said  firm 
by  Hill  &  Maddox,  nor  take  any  notice  in 
said  schedules  and  in  the  proceedings  in 
bankruptcy  in  his  case  of  any  of  the  trans- 
actions of  said  firm  of  Corkery  &  Mil- 
ward." 

The  only  estate  of  Milward  administered 
by  his  assignee,  so  far  as  the  record  dis- 
closes, is  some  "choses  in  action  of  said 
bankrupt"  sold  by  the  assignee  **at  private 
sale"  under  the  order  of  the  register  in 
bankruptcy.  According  to  the  certificate  of 
the  clerk  of  the  district  court,  the  only 
proof  of  debt  filed  in  the  case  was  that  of 
Belcher  &  Ellis,  of  Philadelphia.  Whether 
this  was  a  partnership  or  individual  debt, 
and  what  its  amount,  does  not  appear. 

So  that  is  would  seem,  that  since  the 
commencement  of  these  bankruptcy  pro- 
ceedings, more  than  four  years  before  the 
filing  of  the  appellant's  bill  in  this  canse. 
and  five  years  before  the  date  of  the  decree 
appealed  from,  no  notice  has  been  taken  in 
either  of  the  bankruptcy  cases  of  the  part- 
nership effects  of  the  bankrupts,  and  no 
proceeding  had,  or  attempted,  either  by  the 
bankrupts,  the  assignees,  or  the  creditors, 
joint  or  separate,  to  have  these  effects  ad- 
ministered in  the  bankruptcy  court.  Mil- 
ward  received  his  discharge  in  December, 
1868,  and  it  is  supposed  that  the  proceedings 
in  his  case  are  at  end,  if  such  cases  ever 
end,  and  the  presumption  would  be  that 
Corkery's  case,  commenced  several  months 
before  Milward's  had  also  terminated;  but 
the  appellee,  Spilman,  in  his  plea,  avers 
"that  proceedings  are  still  pending  and 
undetermined  in  said  district  court  of 

658  the  United  States  *for  the  district  of 
Louisiana,  upon  the  petition  of  said 

William  F.  Corkery." 

It  is  just  such  delays  as  this  that  drew 
from  Mr.  Justice  Miller  of  the  supreme  court 
the  following  observations:    "It  is  obviously 
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one  of  the  purposes  of  the  bankrupt  law, 
that  there  should  be  a  speedy  disposition  of 
the  bankrupt's  assets.  This  is  only  second 
in  importance  to  securing  equality  of  dis- 
tribution. The  act  is  filled  with  provisions 
for  quick  and  summary  disposal  of  questions 
arising  in  the  progress  of  the  case,  without 
regard  to  usual  modes  of  trial  attended  by 
some  necessary  delay.  Appeals  in  some 
instances  must  be  taken  within  ten  days, 
and  provisions  are  made  to  facilitate  sales 
of  property,  compromises  of  doubtful  claims, 
and  generally  for  the  early  discharge  of  the 
bankrupt  and  the  speedy  settlement  of  his 
estate.  It  is  a  wise  policy,  and  if  those 
who  administer  the  law  could  be  induced 
to  act  upon  its  spirit,  would  do  much  to 
make  the  statute  more  acceptable  than  it  is. 
But  instead  of  this,  the  inferior  courts  are 
filled  with  suits  by  or  against  assignees, 
each  of  whom,  as  soon  as  appointed,  retains 
an  attorney,  if  property  enough  comes  to 
his  hands  to  pay  one,  and  then  instead  of 
speedy  sales,  reasonable  compromises,  and 
efforts  to  adjust  differences,  the  estate  is 
wasted  in  profitless  litigation  and  the  fees 
of  the  officers  who  execute  the  law."  Bailey 
V.  Glover,  21  Wall.  U.  S.  R.  342,  346,  347. 

It  must  be  presumed  after  this  great  lapse 
of  time,  from  the  non-action  of  the  parties 
and  other  circumstances  in  this  case,  that 
if  it  ever  was  the  intention  that  the  social 
assets  of  the  bankrupts  should  be  adminis- 
tered in  the  bankruptcy  court,  tli-^'  intention 
has  long  since  been  abandoned,  and  the 
assets  relinquished  to  the  social  creditors  to 
be  administered  elsewhere.  By  this  no  in- 
justice is  done  to  any  one.  The  creditors 
are  certainly  entitled  to  have  such  of 
the  joint  property  as  they  can  find 
658  *applied  to  the  payment  of  their  debts. 
They  have  not  submitted  themselves 
to  the  jurisdiction  of  the  Federal  court  by 
proving  their  debts  in  the  bankruptcy  pro- 
ceedings, nor  has  the  property  been  drawn 
to  that  jurisdiction.  If  it  has  been,  the  ju- 
risdiction has  not  been  exercised,  and  must 
be  taken  to  have  been  waived  or  abandoned. 
A  like  presumption  was  acted  upon  by  the 
court  of  appeals  of  Kentucky  in  a  case  not 
so  strong  as  this,  of  contested  jurisdiction 
under  the  bankrupt  law.  Bank  of  Louisville 
V.  Bank  of  Newark,  14  American  Law  Reg. 
N.  S.  281,  S.  C;  10  Bush,  365.  Moreover,  the 
assignees  have  made  no  objection,  if  any 
they  had  or  could  successfully  make,  to  the 
jurisdiction  of  the  chancery  court,  but  on 
the  contrary  they  have  severally  submitted 
to  the  jurisdiction  by  filing  answers  to  the 
appellant's  bill  and  praying  decrees  in  their 
own  behalf.  This  concludes  the  question 
of  juridiction  as  to  them.  Doe  v.  Childress, 
21  Wall.  U.  S.  R.  643;  Scott  v.  Kelly,  22 
Wall.  U.  S.  R.  57;  Mays  v.  Fritton,  20 
Wall.  U.  S.  R.  414.  The  rule  laid  down  by 
Waite,  C.  J.,  as  to  submitting  to  the  juris- 
diction of  the  bankruptcy  court,  applies, 
mutatis  mutandis,  to  the  state  court.  Wis- 
wall  &  al.  v.  Campbell  &  al.,  93  U.  S.  R.  3 
Otto,  347,  351. 

If  the  decree  of  the  chancellor  is  affirmed 
by  this  court,  the  appellant  and  other  joint 


creditors  of  the  firm  will  be  forced  to  pros- 
ecute their  remedies  in  the  bankruptcy 
court,  whether  in  Virginia  or  in  Louisiana 
it  would  be  preplexing  to  determine,  or  else 
surrender  their  just  claims.  It  is  doubtful 
whether  that  court  would  or  could  now  take 
jurisdiction.  I  think  the  chancery  court  of 
the  city  of  Richmond  has  jurisdiction  to 
give  relief  under  the  appellant's  bill,  and 
erred  in  dismissing  it. 

In  the  view  just  taken,  it  becomes  unneces- 
sary in  this  case  to  determine  whether  the 
rule    under    the    English    bankrupt    system, 
ably  discussed  and  favorably  consid- 

660  ered  ♦  by  Chancellor  Kent  in  Murray 
V.  Murray,  5  John.  Ch.  60,  of  adminis- 
tering social  assets  under  a  separate  com- 
mission of  bankruptcy  against  one  or  more 
members  of  a  firm,  applies  to  proceedings 
under  the  bankrupt  act  of  1867.  Certainly 
the  rule  is  one  of  great  convenience,  and 
has  much  in  it  to  commend  it  to  favorable 
consideration.  But  if  it  is  operative  under 
our  system,  I  do  not  perceive  the  necessity 
of  the  regulation  prescribed  by  the  36th 
section  of  the  act. 

The  reversal  of  the  chancellor's  decree 
makes  it  necessary  to  consider  what  decree 
should  be  rendered  in  its  stead.  It  results 
from  the  principles  already  declared  and 
views  expressed,  that  all  the  social  creditors 
of  Corkery  &  Milward  have  an  equal  right 
to  participate  in  the  administration  and 
application  of  the  social  assets.  By  the 
bankruptcy  of  the  several  partners  the  social 
effects  stand  appropriated  to  all  the  social 
creditors  alike.  If  the  administration  had 
taken  place  in  the  bankruptcy  court,  the 
distribution  would  have  been  pari  passu. 
The  like  distribution  must  be  made  in  the 
equity  forum,  where  the  prevailing  rule  is 
that  equality  is  equity.  It  follows  that  the 
appellant  could  acquire  no  prior  or  superior 
lien,  by  attachment  or  otherwise.  His  bill,  al- 
though not  in  form  a  general  creditor's  bill, 
inures  to  the  benefit  of  all  the  social  cred- 
itors who  may  choose  to  come  in  under  an 
order  of  account  on  the  usual  terms  and 
exhibit  and  establish  their  respective  claims. 
The  attachment,  therefore,  should  be  abated. 
The  abatement  can  do  no  harm,  as  the  fund 
attached,  which  is  the  bone  of  contention, 
is  already  in  the  custody  of  the  court,  ex- 
cept such  part  as  the  appellee,  Spilman, 
holds.  He  is  amenable  to  the  jurisdiction 
of  the  court,  and  if  liable  he  can  at  any 
time  be  required  to  pay  into  court  under  its 
order. 

The  only  effects  mentioned  in  the  appel- 
lant's bill  as  partnership  effects,  and 

661  sought  to  be  subjected  as  such,  ♦con- 
sist of  a  judgment  recovered  in  the 

names  of  Corkery  &  Milward  against  Hill, 
&  Maddox  in  course  of  collection  in  the 
chancery  suit  of  Corkery  &  Milward  v.  Hill, 
Maddox  &  others,  a  portion  of  which  has 
already  been  collected  and  is  in  the  hands 
of  the  appellee,  Spilman.  The  whole 
amount  of  the  judgment,  including  the  por- 
tion collected  and  the  portion  uncollected, 
Spilman  claims   as  belonging  to   him.     In 
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his  answer  to  the  appellant's  bill,  he  asserts 
his  title  as  follows: 

"Further  answering,  this  defendant  says, 
that  before  the  said  William  F.  Corkery 
left  here,  in  1867,  for  New  Orleans,  he  sold, 
transferred  and  assigned  to  James  Milward, 
Jr.,  his  entire  interest  in  the  concern  of 
Corkery  &  Milward,  including  the  debt  due 
them  by  the  said  T.  Clay  Maddox  and 
Martha  Hill  in  the  bill  mentioned;  that  the 
former  assignee  of  said  James  Milward 
sold,  transferred  and  assigned  the  same  to 
this  defendant  for  valuable  consideration, 
and  the  said  district  court  of  the  United 
States  for  the  eastern  district  of  Virginia 
has  approved,  ratified  and  confirmed  said 
sale  and  assignment,  as  will  appear  from  a 
copy  of  the  order  of  confirmation  made  by 
said  court,  filed  herewith,  and  prayed  to  be 
taken  as  a  part  of  this  answer.  As  to  the 
said  sum  of  $510,  alleged  to  have  been  re- 
ceived by  this  defendant,  it  was  received 
and  appropriated  in  accordance  with  and  in 
execution  of  said  contract  of  sale  and  trans- 
fer, and  this  defendant  denies  the  right  of 
said  complainant  to  recover  it  from  him; 
and  as  to  the  remainder  of  said  debt,  which 
is  yet  uncollected,  this  defendant  denies  the 
right  of  said  complainant  to  interfere  with 
the  collection  of  the  same  by  him  or  the 
appropriation  of  the  same  by  this  defendant 
in  any  way  he  may  see  fit." 

An  abstract  of  the  judgment  against  Hill 
&  Maddox  is  in  the  record.  The  judgment 
purports  to  have  been  recovered  in  the 
hustings  court  of  the  city  of  Richmond 
668  ♦on  the  6th  day  of  May,  1867,  in  the 
names  of  Corkery  &  Milward,  as  part- 
ners. The  judgment,  therefore,  was,  when 
recovered,  a  partnership  debt.  The  answer 
admits  that,  and  the  respondent  bases  his 
claim  upon  the  alleged  fact,  that  before  the 
bankruptcy  of  either  partner  Corkery  had 
sold,  transferred  and  assigned  to  Milward 
his  (Corkery's)  entire  interest  in  the  con- 
cern of  Corkery  &  Milward,  including  this 
judgment.  No  evidence  whatsoever  of  such 
sale,  assignment  and  transfer  was  furnished, 
nor  was  it  proved  that  the  judgment  was 
ever  actually  sold  by  Davis,  the  former  as- 
signee of  Milward's  estate,  under  whom 
Spilman  claims. 

As  has  been  seen,  the  subsequent  assignee 
(Alderdice),  in  his  answer  to  the  appellant's 
bill,  in  express  terms  admits  that  the  judg- 
ment (described  as  a  "debt")  due  by  Hill 
&  Maddox,  was  not  included  in  the  schedules 
filed  with  Milward's  petition  in  bankruptcy. 
I  presume  he  spoke  from  the  record.  On 
the  4th  day  of  October,  1869,  in  the  matter 
of  Milward,  bankrupt,  H.  G.  Bond,  register 
in  bankruptcy,  made  an  order  by  which, 
upon  the  application  of  Davis,  the  assignee, 
and  upon  the  reading  and  considering  the 
petition  therein,  as  recited,  it  was  "ordered 
that  the  assignee  aforesaid  be  and  hereby 
is  directed  to  sell  choses  in  action  of  said 
bankrupt  by  private  sale."  No  copy  of  the 
petition  referred  to  is  in  the  record.  The 
"choses  in  action"  to  be  sold  are  net  spe- 
cifically enumerated,  and  it  is  supposed  that 
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the  petition  was  equally  as  general,  and 
contained  no  other  description  of  the 
"choses  in  action"  than  that  mentioned  ia 
the  order,  or  at  least  that  it  did  not  go  be- 
yond the  "choses  in  action"  described  in 
the  schedule,  and  the  judgment  was  not 
listed  in  the  schedule  as  Alderdice  states 
in  his  answer.  Moreover,  the  order  is  in 
the  most  general  terms,  "to  sell  the  choses 
in  action  of  the  bankrupt."  Under  this 
order    Spilman   claims    to    have  pur- 

663  chased,  and  *took  an  assignment  from 
the   assignee.     The   assignment,  like 

the  order,  is  in  general  terms — "I  hcrcby 
assign,  sell  and  convey  to  Luther  R.  Spil- 
man all  the  debts  and  choses  in  action  of 
James  Milward,  Jr.,  a  bankrupt,"  &c.  It 
purports  to  be  dated  "16th  day  oi  June,  A 
D.  1869."  This  date,  I  have  no  doubt,  is  a 
mistake,  and  is  probably  intended  for  the 
16th  day  of  October,  instead  of  16th  day  of 
June;  for  the  revenue  stamps  attached  to 
the  assignment  were  cancelled  by  Mr.  Spil- 
man's  name  written  and  date  added,  "Oc- 
tober 16th,  1869."  I  have  no  doubt  the  date 
of  the  cancellation  is  the  true  date  of  the 
assignment.  The  sale  seems  to  have  been 
confirmed  by  Judge  Underwood  on  the  1st 
day  of  July,  1872,  four  days  after  the  appel- 
lant filed  his  bill  in  this  cause.  The  sale,  I 
should  think,  needed  some  judicial  sanction, 
at  least  after  if  not  before  it  was  made,  for 
I  do  not  know  what  warrant  under  the  law 
the  register  had  to  order  it. 

From  this  evidence  it  does  not  appear 
that  the  judgment  was  ever  actually  sold  by 
the  assignee  and  purchased  by  Spilman. 
It  was  the  "choses  in  action  of  the  bank- 
rupt" only  that  were  sold,  and  this  judg- 
ment was  not  one  of  that  description.  Mr. 
Spilman  may  have  believed  that  in  buying 
the  "choses  in  action  of  the  bankrupt"  he 
became  entitled  to  this  judgment,  but  he 
was  mistaken,  and  the  rule  of  caveat  emptor 
applies  to  his  case. 

After  the  assignment  of  Milward's  choses 
in  action  to  Spilman  by  the  assignee,  the 
bill  in  chancery  was  filed  to  enforce  the 
judgment  of  Corkery  &  Milward  against 
Hill  &  Maddox.  It  was  agreed  at  the  bar, 
that  this  bill  was  filed  on  the  —  day  of  De- 
cember, 1869.  The  bill  was  filed  by  Spilman 
&  Blackwell,  as  attorneys.  It  is  filed  in  the 
names  of  "William  F.  Corkery  and  James 
H.  Milward,  late  partners  under  the  firm 
and  style  of  Corkery  &  Milward,"  and 

664  also  in  the  name  of  J.  J.  *Wheat,  who 
had  a  judgment  against  Hill  &  Mad- 
dox. No  notice  is  taken  in  the  bill,  or  any- 
where in  the  record  of  the  proceedings  in 
that  suit,  so  far  as  those  proceedings  are 
made  to  appear,  of  any  title  or  claim  of  Mr. 
Spilman  to  this  judgment,  or  any  part  of  it 
On  the  contrary,  so  far  as  the  record  dis- 
closes, it  appears  to  be  the  suit  of  Corkery 
&  Milward,  late  partners,  with  Mr.  Spilman 
as  their  counsel,  to  enforce  the  collection 
of  a  partnership  debt.  By  one  decree  it  is 
ordered,  "that  L.  R.  Spilman  have  leave  to 
check  for  twenty-five  dollars,  the  amount 
of  his  fees  for  filigi^g^Jlji<§^(t)g|writ  and 
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the  amount  paid  by  him  for  advertising 
notice  to  creditors  in  the  Richmond  En- 
quirer; that  Corkery  &  Milward,  or  their 
counsel,  L.  R.  Spilman,  have  leave  to  check 
for  $165.06,  the  remainder  of  said  fund." 

By  another  decree  it  is  ordered  that  "the 
receiver  pay  over  to  Corkery  &  Milward,  or 
to  their  counsel,  L-  R.  Spilman,  said  sum 
of  $127.50,  in  part  satisfaction  of  their  claim 
reported  by  Commissioner  Hudnall,  and 
that  he  continue  to  pay  in  like  manner  to 
said  Corkery  &  Milward,  or  to  their  said 
counsel,  the  rents  hereafter  to  be  received 
from  time  to  time  as  they  shall  come  into 
his  hands,  until  they  are  satisfied  their 
said  debt  and  interest  in  full. 

After  all  this,  I  do  not  think  that  Mr. 
Spilman  can  complain,  if  he  shall  be  held 
to  account  to  the  creditors  of  Corkery  & 
Milward  for  the  money  received  by  him 
under  these  decrees. 

His  plea  to  the  jurisdiction,  if  the  alleged 
pendency  of  proceedings  in  Corkery's  bank- 
ruptcy case  in  Louisiana  may  be  considered 
such  a  plea,  is  not  well  pleaded,  and  if  it 
were,  it  has  been  sufficiently  answered  by 
what  has  already  been  said. 

His  plea  of  the  act  of  limitations  of  two 
years  under  the  bankrupt  act,  section 
665  2,  revised  statute,  section  5057,  *has 
no  application  to  a  case  like  this. 
The  limitation  applies  only  to  suits  at  law 
or  in  equity,  by  or  against  an  assignee,  or 
by  or  against  any  person  claiming  an  ad- 
verse interest  touching  the  property  and 
rights  of  property  of  the  bankrupt  transfer- 
able to  or  vested  in  such  assignee.  The 
controversy  in  this  case  is  not  a  suit  between 
him  and  the  assignees,  but  a  suit  between 
him  and  the  social  creditors  of  the  bank- 
rupts; and,  moreover,  the  circumstances  of 
this  case  clothe  him  with  a  trust,  against 
the  enforcement  of  which  in  a  court  of 
equity  he  cannot  be  permitted  to  rely  upon 
the  statutory  bar. 

I  think  the- appellant  has  established  the 
debt  claimed  in  his  bill,  and  he  would  now 
be  entitled  to  a  decree  for  the  amount  of  it, 
if  it  had  been  duly  ascertained  that  there 
were  no  other  joint  debts  against  the  firm 
of  Corkery  &  Milward  outstanding  and 
unpaid.  Before  any  decree,  however,  should 
be  made  subjecting  the  social  assets,  there 
should  be  an  inquiry  and  account  ordered 
of  the  assets  and  of  the  debts  chargeable 
thereon,  including  the  amount  collected  by 
the  appellee,  Spilman,  abating  reasonable 
costs  and  charges  for  collection,  and  upon 
report  made  and  approved,  there  should  be 
a  ratable  distribution  of  the  assets  among 
such  of  the  social  creditors  as  under  the 
order  of  account  shall  have  exhibited  and 
by  proof  established  their  respective  de- 
mands. 

Upon  the  whole  matter,  I  am  of  opinion 
to  reverse  the  decree  of  the  chancellor,  and 
remand  the  cause  for  further  proceedings  to 
be  had  therein  in  conformity  to  this  opin- 
ion. 

Christian  and  Anderson,  J's,  concurred  in 
the  opinion  of  Burks,  J. 


Staples,  J.,  concurred  in  the  main  in  the 
opinion  of  Burks,  J.    He  thought,  how- 

666  ever,  that  it  was  premature  *to  express 
any  opinion  as  to  the  lien  of  the  attach- 
ment, or  in  respect  to  the  title  of  Spihnan. 
These  questions  should  be  left  open  for  ad- 
judication in  the  chancery  court. 

Spilman  applied  to  the  court  for  a  rehear- 
ing of  the  decree. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

We  have  considered  the  motion  of  the  ap- 
pellee, L.  R.  Spilman,  for  a  rehearing  of 
the  decree  entered  by  this  court  at  the 
former  hearing  of  this  cause,  and  are  of 
opinion  that  the  said  decree  should  be  re- 
heard as  to  the  part  thereof  relating  to  the 
claim  of  said  Spilman  to  the  judgment  of 
Corkery  &  Milward  against  Hill  &  Maddox 
in  the  appellant's  bill  mentioned.  We  have 
been  favored  with  notes  of  counsel  on  both 
sides  on  the  motion  to  rehear,  and  we  deem 
further  argument  of  counsel  uanecessary. 
As  the  chancery  court,  at  the  hearing, 
seems  not  to  have  passed  upon  any  of  the 
questions  in  the  cause,  except  the  question 
of  jurisdiction,  and  as  from  the  copies  of 
records  and  other  papers  filed  with  the  pe- 
tition for  rehearing,  it  would  seem  to  be 
premature  for  this  court  in  the  present  con- 
dition of  the  cause  to  pass  finally  upon  the 
rights  of  said  Spilman,  we  have  concluded 
to  modify  the  decree  so  far  as  it  relates  to 
his  claim.  But  we  adhere  to  the  opinion 
expressed  at  the  former  hearing  as  to  the 
jurisdiction  of  the  chancery  court. 

The  modification  will  be  best  effected  by 
setting  aside  the  decree,  and  in  lieu  thereof 
entering  another  nunc  pro  tunc,  which  will 
be  done,  and  the  cause  remanded  for  further 
proceedings  in  order  to  final  decree  between 
the  parties  in  conformity  with  the  principles 
therein  declared. 

667  ♦The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their  counsel,  and  the  court  having  maturely 
considered  the  motion  of  the  appellee,  L. 
R.  Spilman,  for  a  rehearing  of  the  decree 
entered  by  this  court  in  this  cause  on  the 
11th  day  of  January,  1878,  and  the  arguments 
of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  said  decree  should  be  reheard  as  to  such 
part  thereof  and  such  part  only  as  relates 
to  the  claim  of  said  Spilman  to  the  judg- 
ment of  Corkery  &  Milward  against  Hill  & 
Maddox;  and  the  court  proceeding  now  to 
rehear  the  same,  for  the  reasons  stated  in 
writing  and  filed  as  aforesaid,  it  is  decreed 
and  ordered  that  the  said  decree  be  set 
aside,  and  in  lieu  thereof  that  the  following 
decree  be  entered  nunc  pro  tunc:  "This  day 
came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered 
the  transcript  of  the  record  of  the  decree 
aforesaid  and  the  arguments  of  counsel,  is 
of  opinion  for  reasons  stated  in  writing  and 
filed  with  record,  that  the  partnership 
property  and  effects,  including  the  choses 
in  action  of  the  late  firm  of  the  appellees, 
Corkery  &  Milward,  are  liable  for  the  pay- 
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ment  pari  passu  of  the  partnership  debts  and 
liabilities  of  the  said  firm,  and  that  no 
creditor  of  said  firm  is  entitled  to  priority 
of  payment  out  of  said  property  and  effects, 
or  could  acquire  the  right  to  such  priority 
by  attachment  or  otherwise. 

The  court  is  further  of  opinion,  that  the 
chancery  court  of  the  city  of  Richmond  has 
jurisdiction  of  the  subject  matter  of  the  ap- 
pellant's bill,  and  that  while  the  said  decree 
of  the  chancery  court,  in  so  far  as  it  orders 
that  the  attachment  issued  in  this  cause  be 
abated,  is  not  erroneous;  yet  that  so  much 
of  said  decree  as  adjudges,  orders  and  de- 
crees   that    the    bill    of    the    plaintiflF    (the 

appellant  here)  be  dismissed,  and  that 
668       the    plaintiff     (the    *appellant    here) 

pay  to  the  defendants  (the  appellees 
here)  their  cost  in  this  suit  incurred  and 
expended,  is  erroneous.  Instead  of  dismiss- 
ing the  appellant]s  bill  at  the  hearing  of 
the  cause,  the  said  chancery  court  should 
have  ordered  an  account  of  the  partnership 
effects  and  assets  of  the  firm  of  Corkery  & 
Milward  and  of  the  debts  chargeable  therein, 
and  should  have  directed  an  inquiry  to  as- 
certain whether  the  judgment  of  said  firm 
against  Hill  &  Maddox  in  the  appellant's 
bill  mentioned  is  the  individual  property  of 
said  Spilman,  or  a  part  of  the  assets  of  said 
firm  of  Corkery  &  Milward;  and  upon  report 
made  and  approved,  should  have  proceeded 
to  decree  payment  ratably  out  of  said  assets, 
if  any,  their  respective  debts  to  such  part- 
nership creditors  of  said  firm,  including  the 
appellant,  as  under  the  order  of  account 
had  exhibited  and  proved  their  respective 
demands.  It  is  therefore  decreed  and  or- 
dered, that  so  much  of  the  said  decree  of 
the  chancery  court  of  the  city  of  Richmond 
as  is  hereinbefore  declared  to  be  erroneous 
be  reversed  and  annullled,  and  the  residue 
thereof  affirmed;  and  that  the  appellee,  L. 
R.  Spilman,  pay  to  the  appellants,  as  the 
party  substantially  prevailing  here,  his 
costs  by  him  expended  in  the  prosecution  of 
the  appeal  aforesaid  here.  And  this  cause 
is  remanded  to  the  said  chancery  court  of 
the  c'ty  of  Richmond  for  further  proceed- 
ings to  be  had  therein  in  conformity  to  this 
decree  and  the  opinion  and  principles  herein 
expressed  and  declared;  which  is  ordered  to 
be  certified  to  the  said  chancery  court. 

Decree  reversed. 


669        *Thomton  v.  Fairfax  St  als. 

January    Term,    1878,    Richmond. 

Absent,    Moncure,    P. 

In  a  suit  for  the  sale  of  land  to  satisfy  liens  upon  it, 
there  was  an  order  for  an  account  of  the  liens  and 
their  priorities,  and  in  1860  the  account  was  re- 
turned arranging  the  debts  in  twenty-four  classes, 
of  which  the  2d,  3d  and  13th  were  debts  reported 
to  be  due  to  S.  In  1866,  the  report  was  confirmed, 
and  there  was  a  decree  for  the  sale  of  the  land, 
one- tenth  cash  and  the  balance  at  one  and  two 
years.     The  sale  was  made  to  J  and  confirmed,  and 


J  directed  to  pay  the  money  to  the  receiver.  la 
1870,  T  filed  his  petitfon  in  the  cause,  claiming  tha 
the  debts  mentioned  in  said  2d,  3d  and  13th  classes 
were  his,  acquired  in  1864,  and  asking  that  ihc 
receiver  might  be  required  to  report  how  much  of 
the  purchase  money  he  had  received,  and  what  be 
had  done  with  it;  and  if  it  had  not  been  paid,  for 
a  resale  of  the  land.  The  case  was  referred  to  the 
commissioner,  and  J  appeared  before  him,  claim' 
ing  that  said  debts  were  his,  and  contesting  tkc 
claim  of  T.     S   did  not  claim  them — Hcld: 

1.  Recelirers — Wlio  May  ReQuire  a  Re- 
port.— That  it  was  competent  for  T,  though  not 
a  party  to  the  suit,  but  who  had  acquired  sxih^e- 
quently  the  liens  of  one  who  was  a  party,  bj 
petition  or  motion  to  require  a  report  from  :hc 
receiver  showing  the  amount  of  the  purcaase 
money  in  his  hands,  and  to  have  it  applied  to  the 

.  satisfaction  of  the  liens  according  to  their  priori- 
ties, and  to  direct  a  resale  of  the  land  for  the 
balance  of  the  purchase  money  due,  pursuant  to 
the   decree   of   sale. 

2.  Same — Sarm« — Procedure. — It  was  not  nec- 
essary that  he  should  have  proceeded  by  bill  for 
that    purpose,    or   to   have   made    the   purchaser  a 
party    defendant   to    his   petition,    or   to   have  re- 
quired him  to  answer. 

$70     *3.   Supplemental    Bills.— If    S    had    dis- 
puted  the    claim    of   T,    then    it   would  have 
been   proper  for  T  to  have  asserted  his  claim  by 
supplemental    bill,    or   by   an   original   bill  in  the 
nature    of    a   supplemental    bill. 

4.  Re«ale« — Notice  to  Purcltaser.* — Before 
there  could  be  a  decree  for  a  resale  of  the  prop- 
erty it  was  proper  and  necessary  that  the  par- 
chaser  should  have  notice  of  the  proceeding.  The 
approved  practice  has  been  to  proceed  by  the 
service  of  a  rule  upon  the  purchaser,  to  show 
cause  why  the  lands  should  not  be  resold. 

5.  Sanktt — Same. — Though  no  rule  was  served  on 
the  purchaser  in  this  case,  he  had  notice  of  the 
proceeding,  and  came  forward  to  show  cause  in 
his  own  chosen  way.  There  was  no  need,  there- 
fore,  for  a  rule. 

6.  Same — ^Ris'lata  of  Purclaajier. — The  par- 
chaser  might  have  moved  the  court  for  leave  to 
answer  the  petition  of  T;  or  he*  might  have  filed 
a  supplemental  bill,  or  an  original  bill  in  the 
nature  of  a  supplemental  bill,  and  put  the  mat- 
ters in   issue  on  which  he  relied. 

In  the  year  1860,  Reginald  Fairfax  filed 
his  bill  in  equity  in  the  circuit  court  of  .Al- 
exandria county,  to  subject  to  sale  for  the 
balance  of  the  purchase  money  a  tract  of 
land  which  he  had  sold  in  1852  to  Benjamin 
Thornton,  then  of  the  state  of  Virginia, 
but  at  the  time  of  filing  the  bill  living  in 
England.  The  whole  price  contracted  to 
be  paid  for  the  land  was  $43,315,  a  part  of 
which  was  paid  in  cash,  and  for  the  sum 


'Judicial  Sale* — Rule  aarainst  Purckaaer. 

—In  Robertson  v.  Smith,  94  Va.  254,  the  principal 
case  is  cited  for  the  proposition  that  where  a  par- 
chaser  or  bidder  at  a  judicial  sale  fails  to  complete 
his  purchase,  or  to  comply  with  the  terms  of  sale, 
he  may  be  proceeded  against  by  rule,  and  compelled 
to  do  so.  See  also,  Clarkson  v.  Read,  15  Gratt.  288; 
Jones  V.  Tatum,  19  Gratt.  720;  McClintic  v.  Wise,  25 
Gratt.  448;  Long  v.  Weller,  29  Gratt.  347;  Williams 
v.    Blakey,    76    Va.    254;    Hickson    v.    Rucker.   77  Va. 
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of  $36,315  he  gave  his  bonds  to  be  paid  in 
eight  annual  instalments,  all  secured  by  a 
deed  of  trust  on  the  land.  The  bill  stated 
that  Thornton  had  given  a  number  of  deeds 
of  trust  on  the  land,  among  them  two  to 
secure  debts  to  Sweeney,  Rittenhouse  &  Co., 
and  Sweeney,  Rittenhouse,  Fant  &  Co.,  of 
Washington,  and  one  to  secure  a  debt  due 
the  Bank  of  the  Old  Dominion;  and  that 
judgments  had  been  recovered  against  him 
to  a  large  amount.  He  made  the  trust  cred- 
itors above  named,  the  trustees,  as  well  as 
Benjamin  Thornton,  defendants;  and 

671  prayed  *that  an  account  of  the  debts 
and  their  priorities,  constituting  liens 

on  the  land,  might  be  taken,  that  the  land 
might  be  sold  under  the  direction  of  the 
court,  and  his  debt  paid. 

In  June,  1860,  the  court  made  a  decree  in 
the  cause,  directing  a  commissioner  to  take 
an  account  of  the  debts  constituting  liens 
upon  the  land  and  their  priorities;  and  in 
August  of  that  year,  Commissioner  Moore 
returned  his  report.  The  debts  were  divided 
into  twenty-four  classes,  and  amounted, 
principal  and  interest,  up  to  the  time  of  the 
report,  to  $124,770.21.  The  first  class  was 
two  of  the  bonds  due  to  Fairfax,  of  princi- 
pal $9,078.75,  and  interest  $1,867.19.  The 
second  class  was  one  other  bond  given  to 
Fairfax — of  principal  $4,5^9.37,  interest 
$933.59 — which,  having  been  assigned  to 
Sweeny,  Rittenhouse,  Fant  &  Co.,  was 
postponed  by  agreement  to  the  other  two 
bonds.  The  third  class  was  of  three  debts 
due  the  Bank  of  the  Old  Dominion,  the 
principal  of  which  amounted  to  $9,232.03, 
and  the  interest  to  $1,243.93.  The  thirteenth 
class  was  a  debt  due  to  Sweeny,  Ritten- 
house &  Co.  by  judgment — of  principal 
$20,000,  and  of  interest  $2,656.66.  The  debts 
named  in  the  second,  third  and  thirteenth 
classes  are  the  only  subject  of  controversy 
in  this  case. 

The  cause  came  on  to  be  heard  in  June, 
1866,  when  Fairfax  having  died,  the  cause 
was  revived  in  the  name  of  his  executor, 
an  exception  which  had  been  taken  to  the 
report  of  Commissioner  Moore  was  over- 
ruled, and  the  report  confirmed,  and  three 
commissioners  named  (one  of  them  William 
H.  Dulaney)  were  appointed  to  sell  the  land 
in  the  bill  and  proceedings  mentioned,  upon 
the  terms  of  one-tenth  of  the  purchase 
money  in  cash,  and  for  the  residue  three 
bonds,  payable,  with  interest  from  the  day 
of  sale,  in  one,  two  and  three  years, 

672  the  *title  to  be  retained  until  the  de- 
ferred instalments  were  fully  paid. 

At  the  November  term  of  the  court,  the 
report  of  the  commissioners  of  the  sale  of 
the  land  to  John  Thornton  for  $47,474.40, 
and  that  he  had  complied  with  the  terms 
of  the  sale,  was  confirmed,  and  the  pur- 
chaser was  directed  to  pay  over  to  the  re- 
ceiver of  the  court  the  amount  of  the  deferred 
payments  as  they  respectively  came  due, 
subject  to  the  order  of  the  court.  And  the 
commissioner  was  directed  to  make  a  further 
report  of  liens  upon  the  land. 

In^June,  1870,  Joseph  D.  Thorp,  of  Leeds, 
in   England,  filed  his  peition  in  the  cause. 


After  stating  the  proceedings  in  the  cause, 
he  said,  that  since  the  decree  of  November, 
1866,  no  order  had  been  made  in  the  premises 
and  no  report  made  by  the  receiver.  He 
referred  to  the  debts  stated  in  Nos.  2,  3  and 
13  of  the  commissioner's  report,  and  claimed 
that  he  was  the  owner  and  assignee  of  said 
debts  with  their  liens,  and  had  been  since 
the  22d  of  February,  1864;  that  they  had  not 
been  paid;  that  the  amount  of  the  purchase 
money  of  the  land,  viz:  $47,474.70,  if  applied 
to  the  payment  of  the  debts  in  the  order  of 
their  several  priorities  as  established,  as 
sufficient  to  pay,  besides  others  having 
priority,  the  liens  aforesaid  numbered  2  and 
3,  secured  by  deed  of  trust,  and  a  greater 
portion  of  the  judgment  lien  numbered  13. 

The  petitioner  further  shows  that  the 
bonds  for  the  purchase  money  had  long 
since  become  due;  that  the  receiver  ought  to 
have  in  his  hands,  if  the  said  bonds  be 
paid,  the  sum  of  $42,727.23,  besides  the  ac- 
crued interest  on  said  bonds,  or  a  part 
thereof  sufficient  to  pay  the  said  liens  num- 
bered 2  and  3,  as  well  as  a  part  of  said  lien 
numbered  13;  that  the  said  money  ought  to 
be  applied  to  the  discharge  of  said  liens  in 
the  order  of  their  several  priorities.  He 
is  informed  that  Orlando  W.  Hunt  was 
678  *and  is  the  receiver  of  the  court,  and 
as  such  is  entitled  to  the  moneys 
arising  from  said  bonds  as  they  fell  due; 
and  that  if  the  money  has  not  been  paid  to 
the  receiver  by  the  purchaser,  the  said  land 
ought  to  be  resold  for  the  benefit  of  the  pe- 
titioner and  other  claimants,  whose  claims 
have  not  been  paid.  He  therefore  prays 
that  Hunt,  the  receiver,  may  forthwith  re- 
port what  money  he  has  in  his  hands  aris- 
ing from  the  payment  of  said  bonds,  when 
the  same  was  paid,  and  whether  or  not  he 
has  invested  the  said  money,  and  if  invested, 
how,  and  what  profits  have  accrued  thereon. 
And  he  prays  that  what  moneys  the  receiver 
may  report  to  be  in  his  hands  may  be  applied 
to  the  discharge  of  the  liens  in  the  estab- 
lished order  of  priority;  that  if  the  said 
purchaser  has  not  paid  to  the  said  receiver 
the  said  deferred  payments  in  full,  the  land 
in  the  proceedings  meationed  may  be  sold. 
And  as  William  H.  Dulaney  and  B.  H. 
Shackleford,  two  of  the  former  commission- 
ers, were  dead,  that  other  commissioners 
might  be  appointed  to  make  the  sale. 

At  the  same  term  of  the  court  a  decree 
was  made  referring  the  cause  to  the  com- 
missioner for  an  account,  but  as  the  decree 
is  not  in  the  record  it  cannot  be  stated  more 
specifically.  The  commissioner  made  his 
report  in  May,  1872,  and  he  returned  with 
it  a  mass  of  evidence,  consisting  of  deposi- 
tions, interrogatories  answered,  and  docu- 
ments. From  these,  as  well  as  the  report, 
it  appeared  that  Joseph  Thornton  claimed 
to  be  the  owner  of  the  debts  named  in  Nos. 
2,  3  and  13  of  the  commissioner's  first  report; 
and  these  were  apparently  the  only  subjects 
of  contest  before  the  commissioner.  Both 
Thorp  and  Joseph  Thornton  examined  a 
number  of  witnesses,  and  Thornton  filed 
interrogatories  to  Thorp,  which  Thorp  an- 
swered.    From   this    evidence   it   appeared 
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that  these  claims  had  been  transferred,  with 
the  securities  attached  to  them,  to  Thornton; 
but  it  appeared  further  that  Joseph 
•74  *Thomton  had  drawn  two  bills  of  ex- 
change on  England:  one  for  £1,406.7.1 
sterling— $7,031.77;  and  the  other  for  £4,- 
519.9.6  sterling--$22,589.04;  and  that  he  had 
sent  to  his  brother,  Benjamin  Thornton, 
the  evidences  of  debt  with  the  liens  at- 
tached, with  authority  to  raise  the  money 
for  the  payment  of  the  bills  upon  the  secur- 
ity of  these  debts  and  liens,  and  that  Ben- 
jamin Thornton  had  'borrowed  the  money 
from  Thorp,  transferring  the  said  debts 
and  liens  to  him,  and  with  the  money  had 
pxiid  the  bills.  Two  objections  were  made 
to  this  arrangement  by  Joseph  Thornton. 
The  one,  that  Benjamin  Thornton  had 
agreed  that  any  surplus  over-paying  Thorp 
for  the  money  borrowed  should  be  held  as 
a  security  for  a  liability  of  Benjamin 
Thornton  to  Thorp  on  account  of  a  contract 
in  relation  to  some  timber  shipped  from 
America  to  France.  This,  Joseph  Thornton 
refused  to  ratify.  The  other  objection  was 
on  the  ground  of  usury.  It  appears  that 
Thorp  was  to  receive  a  large  compensation 
for  the  loan  of  the  money,  but  there  are  no 
usury  laws  in  England. 

The  commissioner  reported  in  favor  of  the 
claim  to  Thorp  to  the  said  debts,  and  that 
the  purchase  money  of  the  land  was  not 
sufficient  to  discharge  lien  No.  13  by  about 
$14,000. 

The  cause  was  transferred  to  the  circuit 
court  of  the  ci^y  of  Alexandria,  and  at  the 
November  term,  1872,  the  account  of  the 
commissioner  was  recommitted  to  Commis- 
sioner Moore  with  instructions  to  ascertain 
what  amount  Joseph  Thornton  had  paid  on 
his  purchase  of  the  land,  specifying  the 
manner  in  which  he  had  paid  the  same,  and 
what  amount  was  paid  in  satisfaction  of 
liens  to  which  the  purchase  money  was  ap- 
plicable, so  as  to  show  the  exact  balance 
due  on  said  purchase  and  unpaid,  including 
interest  as  of  the  1st  of  January,  1873;  and 
on  the  19th  of  April,  1873,  the  com- 
675  missioner  made  his  *report,  setting 
out  the  payments  made,  and  to  whom, 
and  showing  that  all  the  liens  prior  to  No. 
13,  except  No.  2  and  3,  had  been  discharged, 
and  that  there  was  still  purchase  money 
unpaid — of  principal,  $34,290.24,  and  inter- 
est to  the  1st  of  January,  1873,  $6,686.59 — 
$40,  976.83. 

The  commissioner  had  made  a  previous 
report  in  May,  1872,  in  which  he  stated  that 
Dulaney,  as  commissioner,  and  Joseph 
Thornton  and  wife  had  by  deed  dated  the 
17th  of  August,  1869,  conveyed  the  land  in 
the  bill  and  proceedings  mentioned  to  Wil- 
liam H.  Davis;  and  that  Davis,  in  Decem- 
ber, 1870,  had  conveyed  it  to  Charles  E. 
Rittenhcuse. 

The  cause  came  on  to  be  heard  on  the  22d 
of  November,  1873,  when  there  being  no 
exceptions  to  the  commissioner's  reports  of 
May  6th,  1872,  and  April  I9th,  1873,  they 
were  confirmed;  and  it  appearing  that 
Joseph  Thornton  was  indebted  to  Thorp  for 
moneys  lent  and  advanced,  in  the  sum  of 


$29,629.81,  principal  money,  with  interest 
on  $7,031.77,  part  thereof,  from  March  24th, 
1864,  and  upon  $22,589.04,  the  residue  thereof, 
from  the  22d  of  February,  1864,  and  that 
said  Thorp  was  the  holder  by  valid  assign- 
ment from  Joseph  Thornton,  of  the  several 
liens  upon  the  real  estate  in  the  bill  and 
proceedings  mentioned,  which  refer  to  the 
liens  numbered  2,  3  and  13,  and  that  they 
were  still  unpaid.  And  it  further  appearing 
that  Joseph  Thornton  was  still  indebted  on 
account  of  his  purchase  of  the  land  in  the 
sum  of  $34,290.24,  with  interest  from  the  1st 
of  October,  1869,  and  that  said  land  was 
responsible  for  the  payment  thereof,  it  was 
decreed  that  unless  the  said  unpaid  balance 
of  purchase  money  was  paid  within  sixty 
days  from  the  rising  of  the  court,  the  said 
land  should  be  sold  at  public  auction  by 
the  commissioners  named;  and  if  the  sale 
became  necessary,  that  the  commis- 

676  sioners  should,  out  of  *thc  purchase 
money,  pay  to  Thorp,  or  his  attorney, 

the  sum  of  $29,620.81,  with  interest;  and  the 
residue  of  the  money  hold  subject  to  the 
future  order  of  the  court.  And  commission- 
ers named  were  appointed  to  sell  the  land 
on  terms  stated  in  the  decree.  Joseph 
Thornton  thereupon  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

C.  W.  Wattles,  for  ihe  appellant. 

John  D.  McPherson,  G.  F.  Appleby  and 
F.  L.  Smith,  Jr.,  for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

Joseph  Dickinson  Thorp,  at  the  June 
term,  1870,  of  the  circuit  court  of  Fairfax 
county,  filed  his  petition  in  a  cause  depend- 
ing in  said  court,  wherein  Reginald  Fairfax 
was  plaintiff  and  Benjamin  Thornton  and 
others  were  defendants,  claiming  to  have 
acquired  certain  liens  upon  the  lands  of 
Benjamin  Thornton,  which  had  been  af- 
firmed by  a  decree  in  said  cause,  and  for 
the  satisfaction  of  which,  together  with 
other  liens  thereon,  the  said  lands  were  de- 
creed to  be  sold.  At  the  sale  Joseph  Thorn- 
ton became  the  purchaser  at  the  price  of 
$47,474.70,  and  complied  with  the  terms  of 
the  sale  by  making  the  cash  payment  and  * 
executing  bonds  for  the  deferred  pajrments. 
The  decree  for  the  sale  was  pronounced  at 
the  June  term,  1866,  and  the  sale  was  made 
on  the  17th  day  of  July  following,  which 
was  confirmed  by  a  subsequent  decree  of 
the  court,  and  the  purchaser  required  to  pay 
his  bonds  for  the  deferred  payments  as  they 
fell  due  to  the  receiver  of  the  court  The 
petitioner  asks  that  the  receiver  be  required 
to  report  what  amount  of  the  purchase 
money,  if  any,  had  been  paid  to  him, 

677  that  the  same  ♦be  applied  to  the  sat- 
isfaction   of    the   lien    which   he  had 

acquired  and  which  had  been  passed  upon 
by  the  court,  that  a  resale  of  the  lands  for 
so  much  of  the  purchase  money  as  remained 
unpaid  be  directed,  and  that  other  commis- 
sioners be  appointed  to  make  the  sale  in  the 
place  of  two  of  them,  wfHd^ad  died  since 
the  sale.  Digitized  by  VjOr 
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It  was  competent  for  the  petitioner,  though 
not  a  party  to  the  suit,  but  who  had  ac- 
quired, subsequent  to  the  bringing  of  the 
suit,  the  liens  of  those  who  were  parties,  to 
ask  the  court  by  petition,  or  by  motion  to 
require  a  report  from  the  receiver,  showing 
the  amount  of  the  purchase  money,  if  any, 
that  was  in  his  hands,  and  to  apply  it  in 
satisfaction  of  the  liens,  according  to  their 
priorities,  as  had  been  adjudicated,  and  to 
direct  a  resale  of  the  land  for  the  balance 
of  the  purchase  money  due  pursuant  to  the 
decree  of  sale.  It  was  only  asking  the  court 
to  execute  its  decree.  Nor  was  it  necessary 
that  he  should  have  proceeded  by  bill  for 
that  purpose,  or  to  have  made  the  purchaser 
a  party  defendant  to  his  petition,  or  to 
have  required  him  to  answer.  He  was  a 
quasi  party  to  the  suit,  and  subject  to  the 
jurisdiction  of  the  court,  (Clarkson  v. 
Read  &  als.,  15  Gratt.  288),  and  must  be 
held  to  have  known  the  terms  of  the  decree 
under  which  he  purchased,  which  required 
a  resale  of  the  land  if  the  purchase  money 
was  not  paid.  The  validity  and  priority  of 
the  liens  had  already  been  adjudicated,  and 
Thorp  only  asked  that  the  decree  should 
be  carried  into  execution,  and  set  out  in 
his  petition  only  what  was  necessary  to 
show  that  he  had  an  interest  which  entitled 
him  to  move  in  the  matter. 

It  was  of  no  interest  to  the  purchaser  as 
such,  whether  the  petitioner  or  the  parties 
litigant  were  entitled  to  the  liens,  and  there 
was  no  contest  between  them.  The  ques- 
tion whether  the  lands  should  be  resold  was 
unaffected  by  the  question,  if  there 
•78  had  been  such,  whether  *the  liens 
belonged  to  the  parties  litigant,  or  to 
Joseph  Thorp,  who  claimed  to  have  acquired 
them.  If  the  proceeding  of  Thorp  was  to 
assert  a  claim  against  parties  to  the  suit, 
whose  interests  he  claimed  to  have  acquired 
subsequent  to  the  institution  of  the  suit, 
and  which  claim  was  disputed  by  them, 
then  it  would  have  been  proper  for  him  to 
have  asserted  his  claim  by  supplemental 
bill,  or  by  an  original  bill  in  the  nature 
of  a  supplemental  bill.  But  they  did  not 
contest  his  right,  and  the  matters  relied  upon 
by  Joseph  Thornton  in  resisting  the  resale 
were  extraneous  to  the  issues  of  the  pending 
suit,  and  were  matters  which  it  devolved  on 
him  to  show. 

But  before  there  could  be  a  decree  of  re- 
sale it  was  proper  and  necessary  that  the 
purchaser  should  have  notice  of  the  pro- 
ceeding. The  practice  which  has  received 
the  sanction  of  this  court  is  to  proceed  by 
the  service  of  a  rule  on  the  purchaser  to 
show  cause  why  the  lands  should  not  be 
resold.  And  upon  the  filing  of  Thorp's 
petition  and  the  report  of  the  receiver, 
showing  that  the  purchase. money  had  not 
all  been  made,  the  court  might  have  di- 
rected the  rule.  That  does  not  appear  to 
have  been  done,  but  the  purchaser  had  notice 
of  the  proceeding,  and  came  forward  to 
show  cause  in  his  own  chosen  way.  There 
was  no  need,  therefore,  for  a  rule.  He  ap- 
peared by  counsel;  he  claimed  to  be  the 
holder   of   the   securities   himself,   and    the 


right  to  set  them  off  against  his  bonds  for 
the  balance  of  purchase  money,  and  con- 
tested the  petitioner's  right  to  them.  He 
took  depositions  and  cross-examined  the 
petitioner's  witnesses;  he  appeared  before 
the  master,  by  counsel,  and  excepted  to  his 
report;  he  appeared  in  court,  by  counsel,  in 
support  of  his  exception,  and  had  the 
report  recommitted.  In  a  word,  by  his 
counsel  in  court  and  out  of  court,  in  every 
way  he  thought  advisable,  he  asserted  his 
claim  and  resisted  Thorp's.     He  might 

679  have  moved  the  court  ♦for  leave  to 
answer  Thorp's  petition,  if  he  desired 

to  do  so;  or  he  might  have  filed  a  supple- 
mental bill,  or  an  original  bill  in  the  nature 
of  a  supplemental  bill,  and  put  the  matters 
in  issue  on  which  he  relied  and  which  rested 
with  him,  and  made  Thorp  and  Rittenhouse, 
Fant  &  Co.,  and  others  defendants,  and 
compelled  them  to  answer  on  oath,  and  in 
that  mode  contested  Thorp's  claim  and 
asserted  his  own,  if  he  wished  to  have  the 
benefit  of  his  own  answer  or  of  theirs.  But 
he  preferred  to  assert  his  claim  and  to  show 
cause  against  a  resale  in  a  different  mode. 
He  made  no  objection  to  the  mode  by  which 
the  court  proceeded,  but  acquiesced  in  it 
and  adopted  it  as  the  mode  of  asserting  his 
claim  and  resisting  a  resale,  and  he  is 
estopped  now  to  object  to  it 

It  appears  from  the  record  that  the  liens 
or  securities  in  question  did  belong  at  one 
time  to  Joseph  Thornton.  They  were  as- 
signed and  transferred  to  him  in  1861  by 
Sweeney,  Rittenhouse,  Fant  &  Co.,  who 
then  held  them.  In  the  fall  of  1862  he  be- 
came again  indebted  to  said  firm  on  account 
of  gold  transactions,  and  delivered  to  them 
the  aforesaid  securities  as  collateral  secur- 
ity for  any  balance  he  might  own  therein, 
which  they  held  until  the  5th  of.  December, 
1863,  and  then,  in  payment  of  the  balance 
he  was  owing  them,  he  drew  a  bill  of  ex- 
change, bearing  date  December  5th,  1863, 
at  sixty  days'  sight,  in  favor  of  said  firm, 
on  Benj.  Thorntcn,  Holt  Hall,  near  Market 
Harbors,  Leicestershire,  England,  for  £4„- 
519  9s.  6d.  (in  American  currency,  $33,544.44,) 
which  he  delivered  to  them  with  a  part  of 
the  above  securities  attached  as  collaterals; 
and  also  on  the  same  day  he  drew  another 
bill  at  ninety  days*  sight  on  the  said  Ben- 
jamin Thornton  in  favor  of  said  firm,  which 
he  delivered  to  them,  for  £1,406  7s.  Id. — 
being  $10,438.27  in  American  currency — 
for  the  debt  they  had  acquired  by  assign- 
ment from  the  Bank  of  the  Old  Do- 

680  minion,  which  was  secured  *by  a  deed 
of  trust  upon  the  lands  in   question, 

which  they  required  him  to  pay,  and  which 
they  attached  to  the  said  last  mentioned 
bill  with  the  deed  of  trust  securing  it. 
All  the  securities  claimed  by  Thorp  as 
liens  upon  the  land,  and  reported  as  such 
by  the  commissioners,' and  confirmed  by  the 
court,  were  attached  to  one  or  the  other  of 
said  bills  of  exchange.  Each  bill  and  the 
securities  attached  were  placed  in  an  envrl* 
ope  and  forwarded  by  Rittenhouse,  Fant  & 
Co.  to  Lockwood  &  Co.,  New  York.  These 
bills   were   each   of  them  accepted  by  the 
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drawee,  Benjamin  Thornton,  payable  at 
Messrs.  Barclays  &  Co.,  bankers,  London; 
were  endorsed  by  Rittenhouse,  Fant  &  Co: 
"Pay  to  Lockwood  &  Co.,  or  order,"  and 
were  endorsed  by  Lockwood  &  Co.:  "Pay 
to  Messrs.  Baring  Brothers  &  Co.,  or  order," 
and  were  endorsed  by  Baring  Brothers  & 
Co.:  "Received  payment,  London,"  of  date, 
the  one  22nd  February,  1864,  and  the  other 
24th  March,  1864. 

The  money  with  which  the  bills  were  paid 
was  advanced  by  the  said  Thorp,  at  the 
request  of  the  said  Joseph  Thornton  and 
Benjamin  Thornton;  and  the  bills,  together 
with  the  securities  attached  to  them  as  col- 
laterals, were  delivered  to  him  pursuant  to 
the  instructions  given  by  Joseph  Thornton 
to  his  brother  Benjamin,  for  securing  the 
repayment  to  him  of  the  said  sums  of  money 
which  he  had  advanced  in  payment  of  the 
said  bills,  with  interest.  These  collaterals 
constitute  the  liens  upon  the  lands  in  ques- 
tion, which  are  reported  by  the  commis- 
sioner as  valid  liens  upon  the  said  lands. 

The  court  is  of  opinion,  that  they  were 
acquired  by  said  Thorp  by  assignment  of 
Joseph  Thornton,  or  by  Rittenhouse  &  Co., 
with  the  assent  of  said  Joseph  Thornton, 
as  valid  securities  for  the  moneys  he  had 
iidvanced  for  the  said  Joseph  Thornton, 
and  by  his  request  in  payment  of  the  bills 
of  exchange  which  he  had  drawn  on 
681  his  *brother,  Benjamin  Thornton, 
and  which  he  had  accepted  for  the  ac- 
commodation of  the  drawer;  that  they  are 
valid  liens  upon  the  lands  in  question,  for 
the  satisfaction  of  which,  together  with 
other  liens,  they  were  decreed  to  be  sold, 
and  that  the  said  Joseph  Thornton  is  clearly 
not  entitled  to  set  them  off  against  his 
bonds  for  the  purchase  money;  but  that  the 
said  Thorp  is  entitled  to  be  substituted  to 
the  rights  and  remedies  of  the  original 
holders  of  said  securities  against  said  lands, 
or  the  proceeds  of  the  sale  thereof. 

The  court  is  of  opinion,  that  the  contract 
of  loan  was  an  English  contract.  It  was 
contracted  in  England,  with  :.  resident  of 
England  and  a  subject  of  the  Crown;  the 
money  was  advanced  in  England  and  was 
payable  there,  and  must  be  controlled  by 
the  laws  of  England;  and  usury  having 
been  abolished  in  England  by  17  and  18 
Victoria,  ch.  90,  the  contract  cannot  be 
held  to  be  usurious.  The  appellee  only  claims 
the  money  he  advanced,  with  six  per  cent, 
interest. 

The  court  is  further  of  opinion,  that  al- 
though the  stipulation  in  the  contract  that 
if  the  securities  should  overpay  the  money 
advanced  by  Thorp,  with  interest  thereon, 
the  said  Thorp  should  be  entitled  to  retain 
them  until  other  claims  he  held  against 
Benjamin  Thornton  were  satisfied,  was  bad; 
the  said  Benjamin  having  no  authority  from 
his  brother  Joseph  to  pledge  the  securities 
for  such  purpose;  that  the  deposit  was 
nevertheless  good  for  the  money  Thorp  ad- 
vanced at  the  request  of  said  Joseph  Thorn- 
ton to  pay  the  bills,  which  were  in  fact 
drawn  for  his  accommodation,  he  having 
no  funds  in  the  drawee's  hands.     And  for 


the  same  reason,  that  the  bills  were  for  his 
accommodation,  it  was  not  necessary  that 
they  should  have  been  protested  and  notice 
thereof  given  to  him  to  fix  his  liability. 
And  this  being  a  proceeding  to  enforce  the 
collateral  securities,  it  was  not  in- 
882  cumbent  on  the  ♦creditor  primarily  to 
pursue  his  remedy  at  law  on  the  bills, 
but  his  remedy  for  that  purpose  was  pecu- 
liarly in  a  court  of  equity,  which  only 
could  enforce  his  securities.  And  he  might 
have  pursued  his  remedy  in  both  forums  at 
the  same  time,  though  he  could  have  only 
one  satisfaction. 

The  court  is  also  of  opinion  that  Davis 
was  not  a  necessary  party.  He  was  a  pen- 
dente purchaser,  if  a  purchaser  at  all.  Com- 
missioner Dulaney,  who  united  in  the  deed 
to  him,  had  no  authority  to  convey  the  title; 
and  the  commissioners  are  expressly  re- 
quired by  the  decree  to  retain  the  title  until 
the  purchaser  shall  have  paid  all  the  pur- 
chase money,  a  large  amount  of  which  is 
still  due  and  unpaid.  He  is  charged  with 
knowledge  of  want  of  authority  in  the  com- 
missioner to  convey.  Hess  &  al.  v.  Rader 
&  wife,  26  Gratt.  746,  and  Erwin's  adm*r  v. 
Lloyd,  decided  at  this  term.  The  status  of 
Rittenhouse,  who  claims  to  have  been  as- 
signee of  Davis,  is  no  better.  He  is  a  party 
to  the  suit  and  member  of  the  firm  of  Rit- 
tenhouse, Fant  &  Co.,  and  charged  with 
notice  of  the  existence  and  binding  force  of 
the  said  liens  held  by  Thorp. 

The  court  perceives  no  error  in  the  decree 
of  the  circuit  court,  and  is  of  opinion  to 
affirm  the  same. 

Decree  affirmed. 


683      ^Commonwealth  by,   &c.  v.  Ford  ft 
als. 

January    Term,    1878,    Richmond. 

1.  Jndarment  in  Name  of  Commonfrealtli 
— Proceeding's. — ^A  judgment  in  the  name  of 
the  Commonwealth,  for  W,  treasurer  of  C  county, 
founded  on  a  notice  in  the  name  of  the  Conunoo- 
wealth  proceeding  by  W,  late  treasurer  of  C, 
against  F,  the  collector  of  township  M,  and  hb 
sureties,  upon  his  official  bond,  is  a  judgment  in 
favor   of   the   Commonwealth. 

2.  Same — Salt  npon. — On  such  a  judgment  the 
Commonwealth  at  the  relation  of  T,  auditor  of 
accounts,  may  maintain  a  suit  against  P  and  his 
sureties. 

S.  Same — Same. — The  judgment  having  been  re- 
covered in  C  county,  the  suit  may  be  brought  in 
that  county.  Except  in  cases  where  it  is  otherwise 
specially  provided,  the  Commonwealth  may  prose- 
cute her  suits  in  any  of  the  courts  in  which  other 
parties  may  prosecute  strits  of  like  character.  And 
this  case  is  not  embraced  in  the  statute.  Code  of 
1873,    ch.    166.   • 

4.  Homestead  Bxemption  —  Sureties. *~The 
3d   exception   in   the   proviso,   to   the   1st  section   of 


'Homestead  Bxemptioa — Blleet  as  to  tHe 
CommoBirealth. — In  Whiteacre  v.  Rector,  29 
Gratt,  741,  the  principal  case  is  cited  for  the  proposi- 
tion that  a  homestead  exemption  cannot  be  claimed 
against  a  fine  due  the  commonwealth,  imposed  for  a 
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article  XI  of  the  constitution  of  the  state,  in  rela- 
tion to  homestead  exemptions,  which  is  "For  lia- 
bilities incurred  by  any  public  officer,  or  officer  of 
a  court,  br  other  fiduciary,  or  any  attorney  at  law 
for  money  collected,"  embraces  the  liabilities  of  a 
collector  of  taxes  and  also  of  his  sureties  in  his 
official  bond.  And  therefore  the  said  sureties  are 
not  entitled  to  their  homestead  exemption  as  against 
the  Commonwealth  in  a  proceeding  against  them 
and  their  principal  to  recover  the  amount  of  taxes 
for  which  the  collector  had  failed  to  account. 
B»  SAme — Same.t — The  property  of  the  sureties 
being  covered  by  their  homestead  exemption  deeds, 
^c  Commonwealth  may  go  into  equity  to  enforce 
her   judgment  against   them. 

In  March,  1876,  the  Commonwealth,  suing 
at  the  relation  and  instance  of  Wil- 
684  liam  F.  Taylor,  auditor  of  public  ♦ac- 
counts, filed  her  bill  in  the  circuit 
court  of  Charlotte  county,  in  which  it  was 
stated  that  at  the  May  term,  1874,  of  said 
court  the  Commonwealth  suing  at  the  rela- 
tion of  William  Cardwell,  late  treasurer 
(since  dead),  recovered  a  judgment  on  the 
law  side  of  the  court  against  one  Peyton  R. 
Ford,  collector  of  Madison  township,  in 
Charlotte  county,  and  A.  B.  Paris,  A.  D. 
Ford,  J.  O.  Snell,  C.  M.  Pugh,  and  F.  G. 
North,  securities  on  his  official  bond,  for 
the  sum  of  $1,354.29,  with  interest  from  the 
2d  of  June,  1874,  and  $12.50  costs;  that  exe- 
cution was  sued  out  on  this  judgment,  and 
returned  no  eflFects;  that  four  of  the  defend- 
ants had  personal  estate  and  one  of  them 
real  estate;  and  that  Paris  had  left  the 
state,  leaving  all  his  property  encumbered 
by  prior  liens;  that  the  said  defendants, 
however,  claim  that  their  said  estates  are  not 
liable  for  the  said  debt,  judgment  and  exe- 
cution, because  of  section  1,  article  XI  of 
the  constitution  of  the  state,  giving  $2,000 
homestead  exemption  to  debtors,  and  they 
have  filed  their  deeds  claiming  the  benefit 
of  said  provision. 

The  plaintiff  claimed  that  the  said  judg- 
ment and  fi.  fa.  constitute  valid  liens  upon 
the  property  of  these  debtors,  and  making 
Peyton  R.  Ford  and  his  said  sureties  defend- 
ants, prayed  that  they  might  be  required  to 
discover  what  estate  they  have,  and  what 
they  had  at  the  date  of  the  execution  afore- 
said, both  real  and  personal,  and  that  the 
same  might  be  subjected  to  the  payment  of 
the  judgment  aforesaid,  &c. 

Peyton  R.  Ford  answered  the  bill.  He 
insisted  that  the  judgment  against  him  was 
for  Cardwell,  and  that  he  had  made  pay- 
ments to  Cardwell's  administrator  nearly 
equal  to  the  balance  due  upon  the  judgment 
at  Cardwell's  death.  He  insists  that  under 
the   statute  a   collector   of   revenue   is   not 


violation  of  the  criminal  laws.  See  2  Barton's  Ch. 
Pr.  (2d  Ed.)  966.  In  Burton  ▼.  Mill,  78  Va.  468,  it 
was  held  that  the  homestead  exemption  does  not  pro- 
tect against  a  demand  for  damages  for  breach  of 
promise  to  marry,  which  is  not  a  debt  contracted, 
but  a  quasi  tort.  Sec  also,  Gill  ▼.  State,  39  W.  Va. 
483,  20  S.  E.  Rep.  569. 

tEoforcement  of  Jads'inent  lilena  — 
B^iitly  JmrisdictioB.— See  Price  t.  Thrash,  30 
Gratt.    515,   and   note. 


authorized  to  settle  with  the  auditor;  that 
the  collector  is  required  to  settle  with 
686  the  ♦treasurer  of  the  county,  from 
whom  the  collector  receives  the  rev- 
enue, and  to  whom  he  gives  his  receipt;  and 
it  is  made  the  duty  of  the  treasurer  to  pro- 
ceed against  him  when  he  is  in  default,  to 
recover  by  execution  or  otherwise,  and  pay 
over  in  thirty  days  to  the  auditor.  And,  of 
course,  if  the  treasurer  dies  before  he  finally 
settles  with  the  auditor,  it  is  the  duty  of 
his  personal  representative  to  do  so;  and  of 
necessity  the  personal  representative  has  the 
right  to  make  the  collector  settle  with  him, 
since  his  decedent  is  charged  with  all  taxes 
placed  in  the  hands  of  collectors,  and  is 
required  to  account  for  the  same. 

The  sureties  demurred  to  the  bill  for 
want  of  equity.  They  also  answered,  rely- 
ing upon  the  payment  made  by  their  prin- 
cipal to  the  administrator  of  Cardwell,  and 
insisting  that  if  there  was  anything  due 
upon  the  judgment  it  was  due  to  Cardwell's 
administrator,  and  not  to  the  auditor  of 
public  accounts,  and  that  the  administrator 
alone  had  the  legal  power  to  enforce  the 
collection  of  the  same  by  law.  They  also 
claimed  their  homestead  exemption  in  the 
property  set  apart  by  them,  and  insisted 
that  as  sureties  of  the  collector  they  did  not 
come  within  any  of  the  exceptions  stated  in 
the  constitution. 

The  evidence  in  the  case  is  stated  by 
Judge  Burks  in  his  opinion. 

The  cause  came  on  to  be  heard  on  the  25th 
of  September,  1877,  when  the  court  made  a 
decree  by  which  the  demurrer  to  the  bill 
was  overruled;  but  it  was  held  that  the  con- 
stitutional provision  in  relation  to  home- 
stead exemptions  applied  to  the  state;  and 
that  the  third  exception  to  the  Xlth  article 
of  the  constitution  was  personal  to  the  de- 
faulting officers,  &c.,  and  does  not  apply  to 
their  sureties.  And  therefore  that  the  said 
sureties   were   entitled   to   their   homestead 

exemption  against  the  Commonwealth 
686      ♦of    Virginia.      And    thereupon    the 

Commonwealth  suing,  &c,,  applied  to 
this  court  for  an  appeal;  which  was  allowed. 

The  Attorney  General  and  W.  W.  Henry, 
for  the  appellant. 

Jones  &  Bouldin,  for  the  appellees. 

Burks,  J.  The  main  question  for  adjudi- 
cation in  this  case  is,  whether  the  sureties 
of  a  public  officer,  who  has  made  default  in 
accounting  for  taxes  of  the  state  placed  in 
his  hands  for  collection,  and  against  whom 
and  the  sureties  on  his  official  bond  a  judg- 
ment has  been  recovered  by  the  Common- 
wealth for  such  default,  are  entitled  as 
against  said  judgment  to  claim  the  exemp- 
tion allowed  by  article  XI  of  the  constitution 
and  the  act  of  the  general  assembly  giving 
effect  thereto.  The  act  adopts  the  language 
of  the  constitution,  and  need  not  be  further 
noticed.  It  may  be  found  in  chapter  183  of 
the  Code  of  1873. 

The  first  section  of  the  article  is  in  these 
words :  Digitized  by  VjOOQ  IC 
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"§  1.  Every  householder  or  head  of  a 
family  shall  be  entitled,  in  addition  to  the 
articles  now  exempt  from  levy  or  distress 
from  rent,  to  hold  exempt  from  levy,  seiz- 
ure, garnisheeing,  or  sale  under  any  execu- 
tion, order  or  other  process,  issued  on  any 
demand  for  any  debt  heretofore  or  hereafter 
contracted,  his  real  and  personal  estate,  or 
either,  including  money  and  debts  due  him, 
whether  heretofore  or  hereafter  acquired  or 
contracted,  to  the  value  not  exceeding  two 
thousand  dollars,  to  be  selected  by  him;  pro- 
vided that  such  exemption  shall  not  extend 
to  any  execution,  order,  or  other  process 
issued  on  any  demand  in  the  following 
cases : 
"1st.  For  the  purchase  price  of  said 
property,  or  any  part  thereof. 
687  ♦"2d.     For  services  rendered  by  a 

laboring  person  or  a  mechanic. 
"3d.    For  liabilities  incurred  by  any  public 
officer,  or  officer  of  a  court,  or  any  fiduciary, 
or  any  attorney  at  law,  for  money  collected. 
"4th.     For  a  lawful  claim  for  any  taxes, 
levies,  or  assessments  accruing  after  the  first 
day  of  June,  eighteen  hundred  and  sixty-six. 
"5th.     For  rent  hereafter  accruing. 
"6th.    For  the  legal  or  taxable  fees  of  any 
public  officer,  or  officers  of  a  court,  hereafter 
accruing." 

The  language  of  this  section  is  certainly 
very  broad  and  comprehensive,  and  the  con- 
stitut'on,  in  express  terms,  requires  that  all 
the  provisions  of  the  article  shall  be  con- 
strued liberally,  to  the  end  that  all  the  in- 
tents thereof  may  be  fully  and  perfectly  car- 
ried out.     (§  7.) 

One  of  the  intents,  manifested  ip  the 
plainest  terms,  was  to  apply  the  exemption 
right  to  debts  contracted  before  the  adoption 
of  the  constitution.  This  particular  intent 
was  defeated  because  the  clause  designed  to 
give  it  effect,  was  to  that  extent  in  viola- 
tion of  the  constitution  of  the  United 
States.  It  was  so  held  by  this  court  in  the 
"Homestead  Cases,"  22  Gratt.  266. 

Was  it  intended  to  embrace  the  state 
within  these  sweeping  provisions?  It  is  a 
general  rule  of  great  antiquity,  founiied  in 
the  highest  public  policy,  that  general  stat- 
utes do  not  bind  the  sovereign  unless  the 
intent  be  manifested  by  express  words  or 
by  necessary  implication;  and  while  it  is 
said  that  the  sovereign  is  impliedly  bound 
by  statutes  passed  for  the  public  gfood,  the 
preservation  of  public  rights  and  the  sup- 
pression of  public  wrongs,  the  relief  and 
maintenance  of  the  poor,  the  general  ad- 
vancement of  learning,  religion  and  justice, 
or  for  the  prevention  of  fraud,  yet  I  appre- 
hend that  where  such  statutes  are 
688  general,  the  implication,  ♦unless 
irresistable,  does  not  extend  to  divest 
the  sovereign  of  any  right,  privilege,  title 
or  interest.  Brown's  Legal  Maxims,  76,  77; 
United  States  v.  Herron,  20  Wall.  U.  S.  R. 
251,  263;  Saunders  v.  Commonwealth,  10 
Gratt.  494,  496;  Levasser  v.  Washburn,  11 
Gratt.  572,  577;  Commonwealth  v.  Cook,  8 
Bush.  Ky.  220. 

This  rule  of  construction  applies  as  well 
to  a  written  constitution,  framed  by  dele- 


gates of  the  people  in  convention,  as  to  an 
act  passed  by  an  ordinary  legislature;  and 
if  there  were  no  exceptions  engrafted  upon 
the  section  under  consideration,  standing 
alone,  under  the  rule,  notwithstanding  the 
broad  language  employed,  and  the  general 
intent  manifested  to  secure  a  benefit  to  the 
more  needy  portion  of  the  community',  the 
state  would  not  be  construed  to  be  within 
its  operation;  for  such  a  construction  would 
divest  important  public  rights  and  interests, 
and  the  state  is  not  embraced  either  by  ex- 
press words  or  by  necessary  implication. 
But  we  are  not  at  liberty  to  apply  the  nak 
to  the  purview  or  body  of  the  section  with- 
out regard  to  the  proviso  attached  to  it 
The  whole  section  must  be  construed 
together,  so  as  to  give  full  effect,  if  possi- 
ble, to  every  part  of  it. 

"The  proviso,"  says  Chief  Justice  Mar- 
shall, "is  generally  intended  to  restrain  the 
enacting  clause,  and  to  except  something 
which  would  otherwise  have  been  within  it, 
or  in  some  measure  to  modify  the  enacting 
clause."  Wayman  v.  Southard,  10  Wheat 
R.  1,  30. 

Substantially  the  same  definition  is  given 
by  Mr.  Justice  Baldwin  in  15  Peters  R. 
423.  "The  office  of  the  proviso,"  says  he, 
"generally  is  either  to  except  something 
from  the  enacting  clause,  to  restrain  its 
generality,  or  to  exclude  some  possible 
ground  of  misinterpretation  of  it,  as  extend- 
ing  to   cases   not   intended   to   be   brought 

within  its  purview." 
689  *The  proviso  to  section   1,  article 

XI,  contains  six  distinct  clauses,  each 
of  which  is  plainly  an  exception  to  or  lim- 
itation or  qualification  of  something  con- 
tained in  the  body  of  the  section.  The  pur- 
view or  enacting  part  confers  the  power  or 
grants  the  right  to  claim  exemption  frona 
levy,  &c.,  on  any  execution,  order,  or  other 
process,  issued  on  any  demand  for  any  debt 
(heretofore  or)  hereafter  contracted.  The 
proviso  declares  that  such  exemption  shall 
not  extend  to  any  demand  in  the  five  cases 
enumerated,  the  fourth  of  which  is  "for  a 
lawful  claim  for  any  taxes,  levies,  or  assess- 
ments accruing  after  the  first  day  of  June, 
eighteen  hundred  and  sixty-six."  This 
clause  (the  fourth)  excepts  from  the  opera- 
tion of  the  general  grant  a  lawful  claim  for 
any  taxes.  This  exception  by  its  very 
terms  necessarily  includes  the  Common- 
wealth, and  therefore  necessarily  implies 
that  under  the  words  "any  demand  for  any 
debt"  in  the  enacting  part  of  the  section, 
it  was  intended  to  embrace  the  Common- 
wealth as  well  as  her  citizens;  otherwise 
there  would  have  been  no  necessity  for  the 
exception  so  far  as  the  Commonwealth  is 
concerned. 

It  was  argued  with  much  force  by  the 
attorney-general  that  taxes  assessed  by  the 
commonwealth  for  the  support  of  govern- 
ment and  for  the  public  needs,  retained  the 
character  of  taxes  from  the  time  of  assess- 
ment until  paid  into  the  public  treasury; 
that  they  were  no  less  taxes  in  the  hands  of 
the  tax-collector  than  they  were  in  the  hands 
of  the  tax-payer,  and  that  the  judgment  in 
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this  case  against  the  collector  and  his  sure- 
ties was  a  claim  for  taxes  within  the  mean- 
ing of  the  4th  section.  I  am  not  prepared 
to  say  that  this  is  not  a  sound  argument. 
The  demand  of  the  state  was  for  the  amount 
due  for  taxes  placed  in  the  officer's  hands  | 
for  collection.  Such  was  the  tenor  of  the 
notice  on  which  the  motion  was  made, 
680  and  ♦such  the  character  of  the  judg- 
ment rendered.  Why,  then,  is  not  the 
judgment  "a  lawful  claim  for  taxes?" 

If,  however,  this  demand  of  the  state  is 
not  within  the  operation  of  the  4th  excep- 
tion (and  I  incline  to  think  it  is),  I  am  still 
of  opinion  that  it  is  within  the  third  ex- 
ception, which  excludes  the  right  to  claim 
the  exemption  as  against  any  demand  for 
liabilities  incurred  by  any  public  officer.  ! 
The  phrase  "liabilities  incurred  by  any  | 
public  officer,"  refers  to  the  demand  to 
which  the  exception  applies  rather  than  to 
the  delinquent.  The  demand  is  not  de- 
scribed as  a  demand  against  the  officer,  but 
it  is  "any  demand"  for  the  liabilities  in- 
curred, and  therefore  embraces  a  demand 
against  any  and  all  persons  who  share  the 
liabilities.  As  soon  as  there  is  a  breach  of 
the  condition  of  the  officer's  bond,  he  and 
jiis  sureties,  by  one  and  the  same  act, 
become  liable  to  the  party  injured.  The 
liability  incurred  by  the  officer  is  at  the 
same  time  incurred  by  the  surety.  The 
same  principle  applies  to  the  other  classes 
mentioned  in  the  exception. 

The  exclusion  established  by  this  clause 
and  all  the  other  clauses  of  the  proviso,  is 
not  intended  to  punish  the  parties  excluded, 
but  manifestly  to  secure  a  benefit  to  others. 
The  first  clause  is  intended  to  protect  the 
vendor  of  property  by  not  allowing  the  with- 
drawal of  such  property  from  liability  for 
"the  purchase  price;"  the  second,  to  favor 
the  laboring  person  or  mechanic;  the  third, 
to  preserve  the  rights  of  creditors  and  claim- 
ants against  officers  and  others  named;  the 
fourth,  to  ensure  to  the  state,  counties  and 
principalities  accountably  for  taxes,  liens 
and  assessments;  the  fifth,  to  protect  land- 
lords; and  the  sixth,  to  secure  to  officers 
their  fees;  and  it  is  to  be  kept  in  mind 
that  to  these  clauses  we  are  required  by 
the  seventh  section  of  the  article  to  give 
the  same  liberal  construction  that  we  give 

to  other  parts  of  the  article. 
691  *It    was    held    by    this    court    in 

Saunders  v.  Commonwealth,  supra, 
that  the  surety  of  a  public  officer  was  not 
barred  of  his  right  to  a  discharge  in  bank- 
ruptcy, under  the  bankrupt  act  of  1641,  by 
reason  of  the  defalcation  of  his  principal; 
that  the  exception  under  said  act  against  a 
defaulting  officer  was  personal,  and  was  in- 
tended to  withhold  from  him  a  benefit  given 
to  others,  because  he  was  a  defaulter,  and 
.that  the  policy  of  the  exception  did  not  ex- 
tend to  the  innocent  surety.  It  is  contended 
by  the  learned  counsel  of  the  appellees 
that  the  like  construction  should  be  given 
to  the  third  clause  of  the  proviso  under 
consideration.  We  find  no  fault  with  that 
decision,  but  we  think  it  does  not  apply  to 
this  case. 


The  clause  referred  to  (the  third),  as  be-  . 
fore  stated,  was  not,  in  our  judgment,  in- 
tended to  punish  the  defaulting  officer  or 
fiduciary,  as  in  the  case  of  the  bankrupt, 
but  rather  to  preserve  the  security  of  his 
creditors,  and  require  a  fulfilment  of  his 
obligations  to  them,  and  in  that  view  and 
to  that  end  should  receive  a  liberal  con- 
struction. Moreover,  a  very  slight  exam- 
ination of  that  portion  of  the  bankrupt  act, 
to  which  the  decision  refers,  will  show  that 
the  exception  as  to  the  defaulting  officer 
was  manifestly  intended  to  be  personal  as 
to  him. 

The  language  of  the  act,  describing  per- 
sons who  might  become  voluntary  bank- 
rupts, is  "all  persons  whatsoever  residing 
in  any  state,  district,  or  territory  of  the 
United  States,  owing  debts  which  shall  not 
have  been  created  in  consequence  of  a  de- 
falcation as  a  public  officer,"  &c.  Owen  on 
Bankruptcy,  Appendix,  p.  49. 

This  exception  could  not  be  extended  to 
the  surety  without  doing  violence  to  the 
language  employed.  The  person  excepted 
is  the  public  officer  owing  debts  created  by 
his  defalcation  as  such  officer. 

It  was  further  argued  by  the  learned  coim- 
sel  for  the  appellees  that  the  construc- 
682  tion  contended  for  by  him  has  *received 
legislative  sanction  in  the  act  approved 
February  2d,  1875,  (Acts  of  1874-75,  p.  53), 
requiring  a  waiver  of  the  benefit  of  home- 
stead exemption  in  the  bonds  of  officers  and 
fiduciaries.  It  is  a  sufficient  answer  to  say 
that  there  has  been  conflict  of  opinion  as  to 
the  proper  construction  to  be  given  to  the 
clause  of  the  constitution  under  considera- 
tion, and  it  was  therefore  doubtless  deemed 
wise  and  prudent  by  the  general  assembly, 
out  of  abundant  caution,  if  for  no  other 
reason,  that  the  waiver  should  be  provided 
for.  It  could  do  no  harm  at  least,  and,  in 
certain  contingencies,  might  prevent  much 
mischief. 

Our  reasoning  has  led  us  to  the  conclusion 
that  the  sureties  in  this  case  are  not  entitled 
to  their  homestead  exemption  against  the 
appellant's  judgment,  that  the  circuit  court 
of  Charlotte  county  erred  in  its  decree, 
holding  that  they  were  so  entitled,  and  that 
said  decree  should  therefore  be  reversed  and 
annulled. 

Reaching  this  conclusion,  the  cause  might 
be  remanded  without  saying  more,  but  for 
certain  objections  urged  by  the  counsel  for 
the  appellees  to  the  jurisdiction  of.  the 
court  to  proceed  with  the  cause. 

The  bill  in  this  case  was  filed  in  the  name 
of  the  Commonwealth,  at  the  relation  of 
Willianl  F.  Taylor,  auditor  of  public  ac- 
counts. The  appellees  demurred  to  the  bill, 
and  also  excepted  in  their  answer  to  the 
prosecution  of  the  suit  by  the  auditor  as 
without  authority.  If  the  judgment  sought 
to  be  enforced  by  the  bill  is  a  judgment  on 
behalf  of  the  Commonwealth,  there  can  be 
no  doubt  the  auditor  had  the  right  to  file 
such  a  bill  as  was  filed  to  enforce  payment 
chereof  to  the  Commonwealth.  Code  of 
j  1873,  ch.  40. 
I      If  I  did  not  misapprehend  the  argument 
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of  the  counsel  for  the  appellees,  they  claim 

that  the  judgment  was  not  a  judgment  on 

behalf    of   the   Commonwealth,   but   in 

683  fact  a  ♦judgment  on  behalf  of  Wil- 
liam Cardwell,  late  treasurer  of  Char- 
lotte county,  and  therefore  it  could  not  be 
enforced  by  the  auditor  as  a  judgment  of 
the  Commonwealth. 

The  judgment  was  recovered  on  motion  in 
the  circuit  court  of  Charlotte.  The  record 
shows  that  the  notice  of  the  motion  was 
given  in  the  name  of  the  "Commonwealth 
of  Virginia,  proceeding  by  William  Card- 
well,  late  treasurer  of  Charlotte."  This 
notice  and  motion  were  in  strict  conformity 
to  section  23,  chapter  46,  Code  of  1873, 
which,  as  far  as  necessary  to  be  quoted,  is 
in  these  words:  "If  said  taxes  and  levies 
are  not  paid  and  the  insolvent  lists  returned, 
certified  by  the  judge  of  the  county,  to  the 
treasurer,  by  the  first  day  of  March,  it  shall 
be  the  duty  of  the  treasurer  to  proceed 
against  the  collector  and  his  sureties  upon 
his  bond,  by  motion,  if  it  be  for  taxes,  in 
the  name  of  the  Commonwealth  of  Vir- 
ginia," &c.  The  section  further  provides 
that  the  motion  shall  be  heard  by  the  county 
or  circuit  court  of  the  county  upon  ten 
davs*  notice  in  writing,  &c. 

The  first  entry  of  the  motion  on  the  rec- 
ords of  the  circuit  court  gives  the  style 
of  the  case  thus:  "Commonwealth  for  Wil- 
liam Cardwell,  treasurer  of  Charlotte  county, 
against  P.  R.  Ford,  collector,"  &c.,  (nam- 
ing the  other  defendants).  The  style  of 
the  case  in  the  judgment  entered  is,  "Com- 
monwealth of  Virginia  for,  &c.,  against 
P.  R.  Ford,  collector,"  &c.,  (naming  the 
defendants  as  before).  Then  follows  the 
judgment  in  these  words:  "This  day  came 
again  the  parties  by  their  attorneys,  and 
the  defendants  say  they  will  not  further  de- 
fend this  motion;  therefore  it  is  considered 
by  the  court  that  the  plaintiff  recover 
against  the  said  defendants  the  sum  of 
Sl,354.29,  without  damages,  with  interest 
from  2d  day  of  June,  1874,  till  paid,  and 
the  costs." 

684  *This  is  a  judgment  on  behalf  of 
the   plaintiff;    the    Commonwealth    is 

the  plaintiff,  and  the  judgment  was  rendered 
by  a  court  having  jurisdiction. 

It  is  further  objected  that  if  the  judgment 
is  a  judgment  on  behalf  of  the  Common- 
wealth, the  circuit  court  of  Charlotte  had  no 
jurisdiction  of  the  bill  to  enforce  it.  This 
position  is  not  tenable.  Except  in  cases 
where  it  is  otherwise  specially  provided, 
the  Commonwealth  may  prosecute  her  suits 
in  any  of  the  courts  in  which  other  parties 
may  prosecute  suits  of  like  character.  If 
the  judgment  in  this  case  were  a  judgment 
on  behalf  of  William  Cardwell,  as  contended, 
his  personal  representative  could  have  filed 
a  bill  to  enforce  it  in  the  circuit  court  of 
Charlotte.  The  judgment  being  on  behalf 
of  the  Commonwealth,  the  suit  to  enforce 
it  was  properly  brought  in  the  same  court. 
(3ode  of  1873,  ch.  166.  The  restriction  im- 
posed by  the  fourth  clause  of  the  1st  section 
of  this  chapter  applies  only  to  actions  at 
law  or  suits  in  equity  instituted  on  behalf 


of  the  Commonwealth  in  the  name  of  the 
attorney-general,  or  when  it  may  be  nec- 
essary or  proper  to  make  certain  public 
ofiicers  or  public  corporations  defendants 
This  will  be  rendered  apparent  by  refer- 
ence to  the  act  approved  March  22,  1873. 
(Acts  of  1872-73,  ch.  215,  p.  195,  Code  of 
1873,  ch.  166,)  and  comparing  the  4th  clause 
of  section  1,  as  therein  contained,  with  the 
corresponding  clause  and  section  of  the 
Code  of  1860.  It  will  be  seen  that  the  words 
"or  otherwise"  are  omitted  in  the  said  act 
of  March  22,  1873.  The  restriction  in  the 
14th  clause,  section  1,  chapter  166,  Code  of 
1873,  does  not  apply  to  a  suit  in  equity,  such 
as  this  is,  in  the  name  of  the  Common- 
wealth, at  the  relation  of  the  auditor  of 
public  accounts. 

It  is  further  and  finally  objected,  that  the 
demurrer  to  the  bill  should  have  been 
sustained  and  the  bill  dismissed, 
680  '''on  the  ground  that  the  appellant's 
remedy  was  at  law  and  not  in  equity. 
Under  chapter  40,  Code  of  1873,  the  Com- 
monwealth could  doubtless  have  proceeded, 
as  therein  prescribed,  by  execution  to 
seize  and  sell  the  property,  real  and  per- 
sonal, of  the  defendants  in  the  judgment; 
but,  under  the  circumstances  of  this  case, 
we  do  not  regard  this  a  plain,  complete  and 
adequate  remedy.  2  Rob.  Prac.  (old  ed.) 
1;  1  Story's  Eq.  Juris.  §  33.  All  of  the 
property  was  encumbered  with  homestead 
deeds,  the  claims  under  which  involved  ques- 
tions of  law  which  were  new,  and  about 
which  there  was  conflict  of  opinion  in  the 
circuit  courts.  To  sell  the  property  with- 
out first  settling  these  questions  and  re- 
moving the  obstructions  to  a  fair  sale, 
would  have  been  prejudicial  to  the  Common- 
wealth. It  is  very  probable,  indeed,  that  the 
property  would  have  been  sacrificed,  and 
thus  the  debt  of  the  Commonwealth  might 
not  have  been  paid. 

The  failure  of  the  officer  to  comply  with 
the  22d  section  of  chapter  40,  Code  of  1873, 
did  not  affect  the  right  of  the  Common- 
wealth to  pursue  her  remedy  in  a  court  of 
equity.  Moreover,  the  right  to  sell  the  real 
estate  of  the  defendants  under  execution  did 
not  deprive  her  of  the  right,  if  she  elected 
to  exercise  it,  to  resort  to  a  court  of  equity 
to  subject  such  real  estate  to  the  lien  of  her 
judgment.     Code  of  1873,  ch.  182,  §  9. 

It  would  be  premature  for  this  court,  at 
this  stage  of  the  case,  to  pass  upon  the 
claim  of  the  appellees  to  credit  on  the 
judgment  for  payments  alleged  to  have 
been  made. 

The  decree  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  with  in- 
structions to  order  proper  inquiries  and  ac- 
counts, and  for  further  proceedings,  in 
order  to  final  decree. 

The  other  judges  concurred  in  the  opinion 
of  Burks,  J, 
686  *The  decree  was  as  follows: 

This  day  came  again  the  parties  by 
their,  counsel,  and  the  court  having  matured 
considered  the  transcript  of  the  record  of  the 
decree  aforesaid  and  the  argtunents  of  coun- 
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sel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the 
appellees,  respectively,  are  not  entitled 
under  the  constitution  and  laws  of  this 
state  to  hold  any  of  their  property  or  estate, 
real  or  personal,  exempt  from  liability  for 
the  payment  of  the  judgment  on  behalf  of 
the  Commonwealth  in  the  bill  in  this  cause 
mentioned,  and  that  the  several  homestead 
deeds  of  the  appellees,  respectively,  set  out 
in  the  record  of  this  cause,  are  void  as  to 
said  judgment,  and  that  the  said  decree  is 
wholly  erroneous.  It  is  therefore  decreed 
and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellees  pay  to 
the  appellant  the  costs  of  the  appellant  ex- 
pended in  the  prosecution  of  the  appeal 
aforesaid  here;  and  this  court,  in  the  present 
condition  of  the  proofs  in  the  cause,  not 
undertaking  to  decide  and  not  deciding 
what  credits,  if  any,  the  appellees  are  en- 
titled to  for  payments  alleged  to  have  been 
made  on  said  judgment,  this  cause  is 
remanded  to  the  said  circuit  court  of  Char- 
lotte county,  with  instructions  to  order 
proper  inquiries  to  be  made  and  accounts  to 
be  taken  touching  said  alleged  payments, 
and  for  further  proceedings  to  be  had,  in 
order  to  final  decree  in  conformity  with  the 
opinion  and  principles  herein  expressed  and 
declared;  which  is  ordered  to  be  certified  to 
the  said  circuit  court  of  Charlotte  county. 
Decree  reversed. 


687      ^Bowers'  Adm'r  v.  Bowers  &  als. 

January    Term,    1878,    Richmond. 

Absent.    Moncure,    P. 

Commliisioners  in  Cbaneery.* — An  attorney 
employed  in  a  cause  is  not  a  competent  commis- 
sioner to  take  an   account  ordered  in   the   cause. 

This  was  a  suit  in  equity  in  the  county 
court  of  Mecklenburg,  brought  by  the 
devisees  and  legatees  of  Sanford  Bowers, 
deceased,  against  Paschal  H.  Bowers,  admin- 


istrator de  bonis  non  of  Sanford  Bowers, 
and  executor  of  James  Bowers,  deceased, 
and  others,  devisees  of  said  James  Bowers, 
to  have  a  settlement  of  the  account  of  ad- 
ministration, and  a  division  of  several 
tracts  of  land  which  plaintiffs  claimed  were 
owned  in  common  by  Sanford  and  James 
Bowers.  A  decree  for  an  account  was  made 
in  the  case,  and  the  commissioner  was  di- 
rected to  take  an  account  of  the  personal 
estate  of  Sanford  Bowers,  which  went  into 
the  possession  of  James  Bowers,  including 
the  crops  and  produce  on  hand  at  the  death 
of  Sanford  Bowers,  and  which  was  sold  by 
James  Bowers,  and  an  account  of  the  said 
personal  estate  w^hich  was  not  consumable 
by  its  use,  and  the  value  thereof,  &c.,  and 
also  an  account  of  the  property,  real  and 
personal,  owned  jointly  by  James  Bowers 
and  Sanford  Bowers  at  the  death  of  Sanford 
Bowers. 
Under  this  decree  Commissioner  W.  Bas- 

kerville  settled  the  account  of  P.  H. 
698       Bowers,  executor  of  James  *Bowers. 

This  account  was  returned  to  the 
court,  and  after  the  correction  of  a  small 
item   was   confirmed. 

In  the  further  progress  of  the  cause  the 
defendants  objected  to  W.  Baskerville  as 
commissioner  to  take  the  further  accounts 
in  the  cause;  but  the  county  court  overruled 
the  objection.  And  when  the  report  was 
returned  and  the  cause  was  removed  to  the 
circuit  court,  the  exception  to  the  commis- 
sioner was  again  made,  but  was  again  over- 
ruled, and  a  decree  made  holding  that  the 
lands,  as  claimed  by  the  plaintiffs,  were 
owned  jointly  by  Sanford  and  James  Bow- 
ers. From  this  decree  the  administrator  de 
bonis  non  of  James  Bowers  applied  to  this 
court    for    an    appeal.      The    only    question 


Interested  Party  Aetinar  Jadictally— Va- 
lidity.—In  Dillard  v.  Krisc,  86  Va.  410,  it  was  held, 
citing  that  principal  case,  that  a  commissioner,  who 
is  a  creditor  and  a  party  to  a  suit  to  subject  a  debtor's 
land  to  pay  his  true  debts,  is  incompetent  to  take  an 
account  ordered  therein,  and  in  Davis  v.  Beazley,  75 
Va.  491,  it  was  held,  that  a  grantee  in  a  deed  as  a 
beneficiary  under  it,  is  not  allowed,  as  an  officer,  to 
take  an  acknowledgment  of  the  deed  by  the  grantor 
with  a  view  to  its  registration,  and  the  clerk  of  the 
county  court  cannot  take  his  own  acknowledgment  of 
a  deed  executed  by  him  so  as  to  render  it  valid 
against  a  subsequent  purchaser  for  value  from  him. 
But  in  Smith  v.  Mayo,  83  Va.  910,  it  was  held,  that 
in  entering  a  confession  of  judgment,  under  Code 
1873,  ch.  167,  sec.  42,  the  clerk  acts  purely  as  a 
ministerial  officer,  and  he  may  enter  his  own  con- 
fession of  judgment  in  favor  of  nis  own  creditor  and 
it   will   be  valid. 

*Coinini«sionerii  In  Clianeery — Report — 
Evidence. — In  Saunders  v.  Prunty,  89  Va.  923, 
the  principal  case  is  cited  for  the  proposition  tlliat  it 
is    not   the    duty   of    the    commissioner    to    return    the 
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evidence   upon    which    his    report   is   based   in    the   ab- 
sence of  any  direction  so  to  do.     See  also,  Bowden  v. 
Parrish,  86  Va.  69;  Robinson  ▼.  Allen,  85  Va.  731. 
CommlHflioner'a   Reports — Weiffl&t   Given. 

—In  Stuart,  Palmer  &  Co.  v.  Hendricks,  80  Va.  601, 
the  following  quotation  from  the  principal  case  is 
approved,  "When  a  question  of  fact  is  referred  to  a 
commissioner,  depending  upon  the  testimony  of  wit- 
nesses conflicting  in  their  statements  and  differing  in 
their  recollection,  the  court  must,  of  necessity,  adopt 
his  report,  unless  in  a  case  of  palpable  error  or  mis- 
take." Many  subsequent  cases  approve  this  rule. 
Porter  v.  Young,  85  Va.  54;  Magarity  v.  Shipman, 
82  Va.  784;  Robinson  v.  Allen,  85  Va.  727;  Jones  v. 
Degge,  84  Va.  690;  Stimpson  v.  Bishop,  82  Va.  190; 
Moore  v.  Butler,  90  Va.  685;  Magarity  v.  Succop,  90 
Va.  563.  In  Armentrout  v.  Shafer,  89  Va.  569,  it 
was  held,  that  neither  the  principal  case  nor  any  of 
the  subsequent  cases  were  authority  for  the  con- 
clusiveness of  the  commissioner's  report  in  a  case 
where  a  decedent's  estate  having  been  referred  to  a 
commissioner  for  settlement,  the  commissioner  rejects 
a  claim  on  which  a  judgment  had  been  obtained 
against  the  estate^  there  being  no  evidence  that  such 
claim  has  ever  been  paid.  See  especially,  Shipman 
V.  Fletcher,  91  Va.  473,  where  the  whole  question  of 
the  weight  to  be  given  commissioner's  report  is  dis- 
cussed, and  where  the  principal  case  is  reviewed  at 
length.  See  ?ho.  Clinch  River  Mineral  Co.  v.  Harri- 
son, 91  Va.  132.  r^r\nin]f> 
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considered  by  this  court  was  as  to  the  com- 
petency of  Mr.  Baskerville  to  take  the  ac- 
counts, and  on  this  question  the  fact.**  are 
stated  by  Judge  Staples  in  his  opinion. 

Jones  &  Bouldin,  for  the  appellant. 

William  J.  Robertson  and  William  P. 
Burwell,  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  county  court  of  Mecklenburg,  by  its 
decree  of  the  July  term,  1870,  directed 
among  others,  **an  account  to  be  taken  by 
one  of  its  commissioners"  of  the  real  and 
personal  estate  owned  jointly  by  James 
Bowers  and  Sanford  Bowers,  at  the  death 
of  Sanford  Bowers.  At  the  date  of  that 
decree,  Mr.  William  Baskerville,  Jr.,  was 
one  of  the  commissioners  of  the  court,  and 
as  such  settled  one  of  the  accounts  specified 
in  the  decree.  With  respect  to  the  matter 
of  that  account,  it  is  proper  to  say  there 
was  no  serious  contention  between  the 
parties.  But  when  he  came  to  take  the 
999  account  of  the  joint  estate  "^of  Sanford 
and  James  Bowers,  which  was  the 
real  subject  of  controversy,  the  defendant 
objected  to  Mr.  Baskerville's  acting  as  com- 
missioner, upon  the  ground  that  "he  had 
been  the  active  counsel  of  complainants  in 
the  suit;  the  bill,  the  amended  bill  and  an- 
swer of  one  of  the  defendants  in  sympathy 
with  the  complainants,  being  wholly  in  his 
hand-writing,  and  he  being  marked  as  coun- 
sel in  said  bill,  and  there  being  two  other 
commissioners  in  chancery  of  the  court, 
who  were  then  acting  as  such."  In  support 
of  this  objection,  the  defendants  filed  the 
affidavits  of  their  counsel,  Messrs.  Finch 
and  Cogbill,  in  which  it  was  stated  that 
both  of  these  gentlemen  had  had  frequent 
conversations  with  Mr.  Baskerville  in  regard 
to  the  final  issue  of  the  cause,  and  in  nearly 
every  one  of  them  he  had  expressed  himself 
as  "confident  of  success;  that  he  had  taken 
more  interest  in  this  suit  than  in  any  other 
case  that  ever  came  into  his  office  since  his 
connection  with  it;"  and  that  these  obser- 
vations were  not  made  jocularly,  but  seri- 
ously and  gravely,  as  men  talk  who  mean 
what  they  say. 

On  the  other  hand,  Mr.  Baskerville's 
affidavit  was  taken,  in  which  he  states  that 
he  was  only  a  nominal  partner  in  the  late 
law  firm  of  Chambers,  Goode  &  Baskerville, 
receiving  for  his  services  a  fixed  salary, 
in  no  way  dependent  upon  the  income  of  the 
firm;  that  he  wrote  the  bill,  amended  bill 
and  answer  under  the  dictation  of  the  senior 
member  of  the  firm;  that  his  agency  in  the 
suit  was  limited  to  getting  up  the  names  of 
the  parties,  and  the  visiting  one  of  the 
witnesses,  C.  D.  Gregory,  with  a  view  6f 
reporting  his  testimony  to  his  senior  part- 
ners, and  to  looking  up  the  records.  He 
further  states  that  the  remarks  made  by  him 
to  the  opposing  counsel  were  of  a  playful 
character,  without  any  intelligent  knowl- 
edge of  the  facts  or  the  law  points  involved, 
and   that   he   had   no    fixed    opinion    as    to 


700  the  ultimate  result  '^of  the  trial,  so  as 
in  any  way  to  bias  him  in  dischanpo; 

his    duty    faithfully    and    impartially   as  t 
commissioner. 

The  statement  of  Colonel  Goode,  another 
member  of  the  same  firm,  is  substantially 
the  same  as  that  of  Mr.  Baskerville,  and 
need  not  be  repeated  here. 

Upon  these  exceptions  and  affidavits  the 
whole  matter  was  referred  to  the  county 
court;  and  that  court  being  of  opinion  there 
was  no  good  reason  why  said  commissioner 
should  not  take  said  accounts,  overniled  said 
exceptions.  And  thereupon  Mr.  Baskerville 
proceeded  to  take  the  account  and  the  depo- 
sition of  witnesses,  and  having  completed 
the  same,  returned  them  to  court.  The  de- 
fendants then  renewed  their  exception  to 
the  commissioner,  and  they  filed  other  ex- 
ceptions going  to  the  merits  of  the  account, 
not  necessary  now  to  be  mentioned- 

The  cause  having  been  removed  to  the 
circuit  court  of  Mecklenburg,  and  coming 
on  to  be  heard  at  the  May  term,  1874,  that 
court  overruled  all  the  exceptions,  confirmed 
the  report,  and  entered  a  decree  in  favor  of 
the  complainants.  From  that  decree  the 
defendants  appealed  to  this  court  In  their 
petition  for  an  appeal,  and  in  their  argu- 
ment here,  they  have  reiterated  their  ex- 
ceptions to  the  commissioner.  This  court 
must,  therefore,  meet  and  decide  the  ques- 
tion at  the  threshold. 

That  the  office  of  commissioner  in  chan- 
cery is  one  of  the  most  important  known  in 
the  administration  of  justice  will  be  uni- 
versally conceded.  His  duties  are  of  a 
grave  and  responsible  nature;  he  is  the  as- 
sistant to  the  chancellor.  There  is  no  ques- 
tion of  law  or  equity,  or  of  disputed  fact, 
which  he  may  not  have  to  decide,  or  re- 
specting which  he  may  not  be  called  upon 
to  report  his  opinion  to  the  court.  Accord- 
ing to  the  practice  of  many  courts  he  never 
reports  the  evidence,  but  only  his  conclu- 
sion.     Adam's    Equity,    385,    note;   2 

701  Barb.    Ch.    Prac,   549.      He    *is   con- 
fronted  with  the   witnesses;   he  sees 

their  deportment,  their  manner  of  testify- 
ing, their  capacity  for  recalling  and  accu- 
rately detailing  past  occurrences,  whereas 
the  court,  which  only  sees  the  testimony  on 
paper,  is  denied  the  opportunity  of  applying 
these  obvious  tests  of  accuracy  and  fidelity. 
When,  therefore,  a  question  of  fact  is  re- 
ferred to  a  commissioner,  depending  upon 
the  testimony  of  witnesses  conflicting  in 
th«ir  statements  and  differing  in  their  rec- 
ollection, the  court  must,  of  necessity, 
adopt  his  report,  unless  in  a  case  of  palpable 
error  or  mistake.  Izard  v.  Bodine,  1  Stock. 
Ch.  R.  310,  662. 

Every  lawyer  familiar  with  the  chancery 
practice  perfectly  understands  how  moch 
depends  upon  the  manner  in  which  the 
depositions  are  taken.  Not  unfrequently 
the  change  of  a  phrase,  or  even  a  word, 
gives  an  effect  to  the  answer  of  the  witness 
never  contemplated  by  him.  Therefore  it 
is    that   depositions    have   been    suppressed 


when  the  answers  .^r^  w^tten  by  the  attor- 
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ney  of  the  party  offering  the  deposition.    2 
Tucker's  Com. 

In  the  nature  of  things  the  commissioner 
must  often  examine  the  witnesses  in  the 
absence  of  counsel,  and  it  is  easy  to  see 
how  frequent  are  the  opportunities  afforded 
him  of  perverting  the  meaning  of  the  wit- 
ness, if  so  inclined;  and  whether  he  is  so 
inclined  or  not,  the  danger  of  his  doing  it, 
if  he  is  interested.  In  the  manner  of  tak- 
ing the  accounts,  in  the  minute  and  com- 
plicated calculations  to  be  made,  and  in  the 
conclusions  arrived  at,  a  commissioner  may 
easily  perpetrate  the  grossest  injustice  with- 
out detection,  unless?  by  counsel  and  courts 
thoroughly  conversant  with  such  subjects. 
These  considerations  and  numerous  others 
which  might  be  mentioned,  show  how  es- 
sential it  is  that  the  commissioner  should 
not  only  be  absolutely  impartial,  but  even 
free  from  the  suspicion  of  partiality.  That 
the  attorney  of  one  of  the  parties  to  a 
708  suit  cannot  be  a  competent  ♦commis- 
sioner in  that  suit,  would  seem  to  be 
too  clear  for  argument.     However  elevated 


does  not  depend  upon  his  having  fixed  opin- 
ions, or  upon  the  payment  of  contingent 
fees.  It  is  his  office,  his  duties,  his  obliga- 
tion and  relation  to  his  client  that  disqualify 
him  from  acting  in  any  judicial  capacity 
whatever  in  the  cause  in  which  that  client 
is  concerned.  No  other  rule  would  protect 
the  officer  from  the  influence  of  temptation, 
irresistible  to  many  men,  and  dangerous  to 
all;  and  no  other  rule  will  shield  the  ad- 
ministration of  justice  from  suspicion  of 
infirmity,  derogatory  to  the  courts  and 
demoralizing  to  the  community.  For  these 
reasons,  and  not  because  we  have  any  sus- 
picion that  the  commissioner  was  guilty  of 
any  partiality  in  taking  the  account,  we 
are  of  opinion  that  both  the  county  and  cir- 
cuit courts  erred  in  not  sustaining  the  de- 
fendant's exception  to  Mr.  Baskerville  as  a 
competent  commissioner  in  this  case;  and 
that  neither  the  account  nor  the  depositions 
taken  by  him  can  be  considered  by  the  court 
in  determining  this  case. 

The  counsel  for  the  complainants  seem  to 
think,  however,  that  after  discarding  both 


the  counsel  may  be,  his  feelings,  and  even  depositions  and  account,  there  is  still  enough 

his  judgment,  will  be  insensibly  influenced  j^  ^^^   record   to  sustain  the   decree.     We 

by  his  position,  his  association  and  conver-  cannot  concur  in  this  view.     It  would,  per- 

sation  with  his  client,  his  witnesses  and  his  ^^^^^  ^^  premature  to  express  any  opinion 


friends.  No  one  expects  the  counsel  to  be 
disinterested.  It  is  not  desirable  he  should 
be  so.  His  allegiance  and  his  duty  are  to 
his  client.  He  must  give  to  the  latter  the 
best  of  his  ability  and  his  service.  And 
therefore  it  is,  in  all  the  cases  involving 
this  question,  it  has  ever  been  held  that  an 
attorney  is  incompetent  to  act  as  judge, 
juror,  commissioner  in  chancery,  or  in  any 
judicial  capacity  whatever,  in  a  cause  in 
which  he  is  the  counsel  of  one  of  the  parties. 
In  Ex  parte  Collins,  2  Va.  Cases,  222,  the 
general  court  was  of  opinion  that  the  duties 
of  clerk  of  a  superior  court  and  of  counsel  and 
attorney  in  the  same  court  are  incompat- 
ible with  each  other,  and  that  they  interfere 
so  much,  one  with  the  other,  that  there  is 
danger  lest  they  might  not  both  be  executed 
with  impartiality  and  honestly.  The  cases 
of  Brown  v.  Byrne,  Walker's  Ch.  R.  Mich. 
453;  Stebbins  v.  Brown,  65  Barb.  R.  272; 
White  V.  HaflFater,  27  Illi.  R.  349;  Wilkinson 
V.  Vorce,  41  Barb.  R.  373;  Spinks  v.  Davis, 
32  Miss.  R.  152;  Commonwealth  v.  Gibbs, 
4  Gray  R.  146;  Anonymous,  Tay  &  Cowp;, 
page  5,  are  directly  in  point. 

Is  there  anything  in  the  present  case 
which  takes  it  out  of  the  operation  of  these 
rules?  We  have  affidavits  on  one  side  and 
affidavits  on  the  other.  How  are  we  to  de- 
cide between  them?  Which  is  to  be  accepted 
as  correct?  This  very  contention  demon- 
strates the  wisdom  of  the  rule  which  excludes 
counsel  from  acting  in  such  cases. 

No  person  acquainted  with  Mr.  Baskerville 
will  hesitate  to  accord  to  him  a  character 
above  reproach  or  suspicion.  And  there 
708  is  no  reason  to  doubt  that  he  ♦acted 
in  what  he  believed  to  be  the  con- 
scientious and  honest  discharge  of  his  duty. 
But  we  cannot  act  upon  any  consideration 
of  that  sort.  We  must  apply  to  him  the 
same  rules  applied  to  all  others.  The  in- 
competency of  an  attorney  in  such  cases 


upon  the  merits.  It  is  certain  that  the 
exhibits  filed  are  not  sufficient  without  the 
evidence  of  the  witnesses  to  establish  the 
purchase  with  joint  funds,  as  alleged  in 
the  bill.  We  are  therefore  of  opinion,  that 
the  decree  of  the  circuit  court  must  be  re- 
versed; all  the  depositions  and  the  account 
taken  by  Mr.  Baskerville  suppressed,  and 
the  case  remanded  to  the  circuit  court  for 
further  proceedings  under  the  decree  of 
July,  1872. 

704  ♦The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons 
stated  in  writing  and  filed  with  the  record, 
that  the  circuit  court  erred  in  overruling 
the  appellants*  first  exception  to  Commis- 
sioner Baskerville's  report,  that  exception 
being  based  upon  the  ground  that  the  said 
commissioner  'Tiad  been  the  active  counsel 
of  the  complainants  in  the  suit;  the  bill,, 
amended  bill  and  answer  of  P.  H.  Bowers 
being  wholly  in  the  handwriting  of  said 
commissioner,  and  he  being  marked  as 
counsel  on  said  bill,  &c.;  and  there  being 
two  other  commissioners  in  chancery  of  the 
county  court  who  were,  and  still  are,  acting 
as  such."  The  court  therefore,  without 
passing  upon  the  merits  of  the  case,  doth 
adjudge,  order  and  decree,  that  the  decree 
of  the  circuit  court  be  reversed  and  annulled, 
and  that  the  appellees  pay,  &c. 

And  this  court,  proceeding  to  render  such 
decree  as  the  circuit  court  ought  to  have 
rendered,  doth  adjudge,  order  and  decree,, 
that  said  report  of  Commissioner  Basker- 
ville be  set  aside,  and  all  the  depositions 
taken  by  him  be  suppressed,  and  the  case 
be  recommitted  to  one  of  the  commissioners 
of  said  circuit  court,  to  take,  state  and  settle 
the  accounts  in  conformity  with  the  decree 
of  the  July  term,  1871,  of  the  county  court 
of  Mecklenburg.  And  the  cause  is  re- 
579  .    , 


29  GRATT. 


Virginia  Reports,  Annotated. 


705,  701,707 


manded  to  the  said  circuit  court  to  be  fur- 
ther proceeded  with  in  accordance  with  the 
views  herein  expressed. 
Decree  reversed. 


706 


*Hogan  V.   Guigon,  Judge. 
Moll  V.  Same. 

January    Term,    1878,    Richmond. 

1.  Statnteii— Repeal.*— f    106   of   ch.   206  of  the 

Acts  of  1874-75,  is  not  repealed  by  the  acts  of 
March  30,  1877,  in  relation  to  the  sale  of  wine,  &c., 
and  therefore  the  judge  of  the  hustings  court  of  the 
.  city  of  Richmond  has  authority  to  revoke  a  license 
given  for  keeping  a  bar  for  the  sale  of  wine,  &c, 

2.  Same — Repeal  by  Implication. — A  statute 
will  not  be  repealed  by  implication,  unless  the  lat- 
ter statute  is  so  inconsistent  with  the  first  that  they 
cannot  stand  together,  or  the  latter  statute  em- 
braces the  whole  subject  matter  of  the  first.  See 
opinion   of  Bukks,   J. 

8.  IVrlt  of  Prohibition.! — For  the  doctrine  in 
relation  to  the  writ  of  prohibition  and  its  use,  see 
the  opinion  of  Bukks,  J.,  and  cases  cited  in  note. 


he    acted;    but   it    is    unnecessary    to  sUlc 
them. 

706  ♦John  B.  Young,  for  the  petitioners. 

The  Attorney  General,  for  the  judge. 

Burks,  J.,  delivered  the  opinion  of  the 
court. 

The  petitioners  in  these  case$  arc  bar-room 
liquor  dealers  within  the  corporate  limits  of 
the  city  of  Richmond,  duly  licensed  as  such 
by  the  hustings  court  of  said  city,  according 
to  the  provisions  of  the  act  of  the  general 
assembly,  entitled  "an  act  imposing  a  tax 
and  prescribing  the  mode  of  colleciing  the 
same  on  the  privilege  of  selling  wine,  ardent 
spirits  or  malt  liquors  within  the  limits  of 
the  commonwealth  for  the  support  of  gov- 
ernment, and  to  pay  the  interest  on  the 
public  debt,"  approved  March  30,  1877. 
(See  Acts  of  1876-77,  ch.  253,  p.  245,  et  seq.) 

The  respondent,  the  Honorable  A.  B. 
Guigon,  the  judge  of  the  said  hustings 
court,  upon  rules  made  against  the  peti- 
tioners, duly  executed  more  than  ten  days 
before   the   return   day,  was   proceeding  to 


revoke  their  licenses  when  they  applied  to 
These  cases  were  heard  together  and  in-    this  court  for  writs  of  prohibition  to  restrain 


volve  the  same  question.  Mortimer  Hogan 
had  a  license  as  a  bar-room  liquor  dealer  at 
his  house  No.  3210  Lester  street,  in  the 
city  of  Richmond,  and  Moll  had  a  similar 
license  to  keep  such  a  bar  at  his  house,  near 
the  second  market-house.  Their  returns 
under  the  Moffet  register  law  was  such  as 


him.  The  question  is,  whether  this  pro- 
ceeding of  the  judge  is  in  excess  of  his  juris- 
diction. This  is  the  extent  of  our  inquiry. 
We  dismiss  at  the  threshold  all  considera- 
tion of  the  sufficiency  or  insufficiency  of  the 
alleged  cause  of  revocation.  If  he  has  juris- 
diction  of   the   proceeding   which   he   insti- 


that  the  judge  of  the  hustings  court  of  the  tuted,  however  erroneous  or  mistaken  his 
city  directed  them  to  be  summoned  to  show  ;  judgment  may  be,  the  remedy  by  prohibition 
cause  why  their  licenses  should  not  be  re-  \  does  not  lie.     The  writ  of  prohibition  can 


yoked  and  annulled.  These  parties  there- 
upon applied  to  this  court  for  a  writ  of  pro- 
hibition, to  prohibit  the  judge  from  further 
proceeding  in  the  premises  to  revoke  their 
licenses.  The  judge  filed  his  answers  to 
the  rule  which  had  been  made  upon 'him 
in  the  cases,  stating  the  grounds  on  which 


*Statiiteii — Repeal  l>y  Inipltcatlon. — In  Ryan 
Y.  Com.,  80  Va.  385,  the  principal  case  is  cited  for 
the  proposition  that  unless  a  statute  by  its  language, 
expressly  or  by  necessary  implication,  demands  such 
construction,  it  will  not  be  construed  as  repealing  a 
previous  statute.  Sec  also,  Haynes  v.  Com.,  31 
Gratt.  96,  and  note;  Davies  &  Co.  v.  Creighton,  33 
Gratt.  696,  and  note;  Fulkerson  v.  Bristol,  95  Va. 
5.  In  Justice  v.  Com.,  81  Va.  209,  it  was  held,  that 
though  repeal  by  implication  is  not  favored,  yet 
when  two  acts  on  the  same  subject  are  irreconcilable, 
the  latter  act  prevails. 

tWrlt  of  Prohlbttlon.— In  Shell,  Judge,  v. 
Cousins,  77  Va.  328,  the  principal  case  was  cited  for 
the  proposition  that  a  writ  of  prohibition  lies  only  in 
the  case  of  transcending  jurisdiction,  and  the  su- 
preme court  will  ever  discourage  the  employment  of 
the  writ  as  a  process  to  correct  the  errors  of  inferior 
tribunals,  and  thus  usurp  the  function  of  a  writ  of 
error.  See  also,  Nelms  v.  Vaughan,  84  Va.  698; 
Grigg  V.  Dalsheimer,  88  Va.  510;  Burroughs  v.  Tay- 
lor, 90  Va.  56;  Moss  v.  Barham,  94  Va.  14;  EHyson, 
ex  parte,  20  Gratt.  10;  Supervisors  of  Bedford  v. 
Wingficld,  27  Gratt.  334;  Barton's  Ch.  Pr.  (2d  Ed.) 
1229;    Haldeman   v.    Davis,   28   W.    Va.    327. 
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never  be  made  to  do  the  office  of  a  writ  of 
error.  It  is  a  preventive,  not  a  corrective 
remedy.  It  is  intended  to  confine  inferior 
courts  within  the  just  limits  of  their  juris- 
diction, not  to  correct  errors  in  proceedings 

of  which  they  have  no  cognizance. 
707  ♦In    Ellyson    &   als.,    ex    parte,   20 

Gratt.  10,  23,  the  question  was, 
whether  a  county  or  corporation  court  had 
jurisdiction  and  authority  to  decide,  in  the 
case  of  a  contested  election,  that  there  had 
been  no  valid  election,  and  thereby  to  create 
a  vacancy  to  be  filled  in  the  manner  pro- 
vided by  law.  Judge  Joynes,  delivering 
the  opinion  of  the  court,  said:  "If  a  county 
or  corporation  court  has  such  jurisdiction 
in  any  case  of  a  contested  election,  the 
petitioners  have  no  right  to  a  writ  of  pro- 
hibition. We  cannot  inquire  whether  the 
corporation  court  of  Richmond  had  or  had 
not  such  jurisdiction  in  a  particular  case. 
That  would  be  to  convert  a  writ  of  prohibi- 
tion, which  proceeds  on  excess  of  jurisdic- 
tion, into  a  writ  of  error,  which  proceeds 
upon  an  error  in  the  exercise  of  jurisdic- 
tion." 

So,  in  the  cases  before  us,  we  arc  not 
called  upon  to  decide  whether  the  proceed- 
ing of  the  respondent,  on  the  evidence 
before  him,  would  be  a  proper  exercise  of 
the  power  with  which  he  is  invested,  but 
whether  he  has  any  such  power  at  all.  If 
he  has  the  power,  we  img^it  be  of  opinion 
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that  the  proposed  exercise  of  it  by  him 
would  be  error,  but  we  could  not  correct  the 
error  by    writ  of  prohibition. 

It  is  very  certain  that  the  power  is  not 
conferred  by  the  act  under  which  the  licenses 
were  granted.  If  it  exists  at  all,  it  is  by 
virtue  of  some  other  statute. 

Section  106,  chapter  206,  of  the  acts  of 
1874-75,  is  in  these  words:  "Upon  the  mo- 
tion of  the  attorney  for  the  commonwealth 
for  the  county,  city  or  town,  or  of  any  other 
person,  after  ten  days'  notice  to  any  person 
or  firm  licensed  to  sell  liquors  or  any  other 
thing,  the  granting  of  whose  license  was 
based  upon  the  certificate  of  a  court,  the 
court  which  granted  the  certificate  may 
revoke  the  license." 

If  this  section  is  still  in  force,  it  cannot 
be  doubted  that  the  hustings  court  of 
the  city  of  Richmond  is  invested 
708  ♦with  the  jurisdiction  claimed  for  it 
in  these  cases.  The  terms  are  ample 
for  the  purpose.  In  these  cases,  the  licenses 
were  based  on  the  certificate  of  the  hustings 
court  made  as  required  by  the  second  sec- 
tion of  the  act  aforesaid  of  March  30th, 
1877,  and  the  proceeding  to  revoke  is  by  the 
court  which  granted  the  licenses,  and  after 
ten  days'  notice  duly  given. 

As  early  as  the  year  1831,  the  general  as- 
sembly initiated  the  rule,  which  became  the 
settled  policy  of  the  state,  of  requiring  all 
persons  obtaining  license  to  retail  ardent 
spirits,  to  get  from  the  court  granting  the 
license  a  certificate  as  to  character,  and 
also  as  to  convenience  of  the  place  of  sale, 
and  giving  to  the  courts  the  power  to  revoke 
the  license.  Numerous  acts  of  this  descrip- 
tion have  been  passed  from  time  to  time. 
In  some  of  the  earlier,  the  power  of  revoca- 
tion was  limited  by  the  terms,  "upon  good 
cause  shown."  In  others,  the  court  was 
empowered  to  revoke  "if  it  saw  cause  to  do 
so";  and  finally  all  words  of  limitation 
were  dropped,  and  the  power  was  committed 
to  the  discretion  of  the  court  in  the  terms 
of  the  section  aforesaid  of  the  act  approved 
March  16,  1875,  (Acts  1874-75,  p.  244),  which 
corresponds  with  like  sections  in  the  Acts  of 
1870-71,  1871-72.*  It  is  believed  there  has 
been  no  time  since  the  year  1831  when  the 
county  or  corporation  courts,  or  both,  were 
not  clothed  with  this  power,  and  we  think 
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It  certainly  has  not  been  expressly  repealed. 
If  repealed  at  all  it  has  been  by  implication. 

Has  it  been  so  repealed? 
709  *It   is   difficult   to  conceive   of   any 

good  reason  why  the  settled  policy  of 
the  state  on  this  subject  should  have  been 
changed  at  all,  and  it  is  most  remarkable, 
if    such   a   radical   change   has   been    made. 


•Se€  Acts  1830-31,  ch.  59,  §  1.  p.  130;  Acts  J  83 1-32, 
ch.  24,  I  1,  p.  24;  Acts  1839-40.  ch.  1,  §  5,  p.  6;  Code 
of  1849,  ch.  38,  If  14,  19;  Acts  1859-69,  ch.  2,  ff  32. 
37;  Code  of  1860,  ch.  38,  ff  i2,  37;  Acts  1870-71,  ch. 
72.  I  166,  p.  118;  Acts  1871-72,  ch.  159,  f  164,  p.  201; 
Code  of  1873,  ch.  34,  f  21,  p.  325;  Acts  1874,  ch.  240, 
I  105,  p.  313;  Acts  1874-75,  ch.  206,  ff  89,  106,  p.  215. 


that  the  evidence  of  it  rests  on  no  surer 
foundation  than  that  of  presumption. 

The  repeal  of  a  statute  by  implication  is 
not  favored  by  the  courts,  for  ordinarily 
where  a  repeal  is  intended  by  the  legislature 
it  is  declared  in  express  terms.  The  pre- 
sumption is  always  against  the  intention  to 
repeal  where  express  terms  are  not  used. 
Hence  the  rule,  as  laid  down  by  Chief  Jus- 
tice Marshall,  that  a  repeal  by  implication 
ought  not  to  be  presumed  unless  from  the 
repugnance  of  the  provisions  the  inference 
be  necessary  and  unavoidable,  (Harford  v. 
United  States,  8  Cranch,  109);  and  the  like 
rule  by  Judge  Story,  who,  in  considering 
whether  a  later  statute  repeals  a  former 
oive,  says  that  the  inquiry  is,  whether  it 
(the  former  statute)  is  repealed  by  necessary 
implication.  We  say  by  necessary  implica- 
tion, for  it  is  not  sufficient  to  establish  that 
subsequent  laws  cover  some  or  even  all  of 
the  cases  provided  for  by  it;  for  they  may 
be  merely  affirmative,  or  cumulative,  or 
auxiliary.  But  there  must  be  a  positive 
repugnancy  between  the  provisions  of  the 
new  laws  and  those  of  the  old;  and  even 
then  the  old  law  is  repealed  by  implication 
only  pro  tanto  to  the  extent  of  the  repug- 
nancy. Wood  V.  United  States,  16  Peters, 
342,  363. 

To  justify  the  presumption  of  intention  to 
repeal  one  statute  by  another,  the  two  stat- 
utes must  be  irreconcilable.  McCool  v. 
Smith,  1  Black.  U.  S.  R.  459,  470,  and  cases 
there  cited;  Sedgwick  on  Stat,  and  Con. 
Law,  98,  and  notes;  Pott.  Dwarr.  on  Stat, 
and  Con.  154,  and  notes. 

There  is  no  incompatibility  between  the 
section  referred  to  and  the  act  of  March  30, 
1877.  Full  effect  may  be  given  to  each 
without  diminishing  the  force  of 
710  either.  ♦The  two  may  well  stand  to- 
gether, and  if  they  may,  they  must 
so  stand.  Indeed,  there  is  nothing  to  war- 
rant the  conclusion  that  any  repeal  of  this 
section  was  intended.  It  is  not  to  be  sup- 
posed that  so  important  a  provision  of  the 
law,  in  force  in  some  form  or  other  for  more 
than  forty  years,  would  be  repealed  in  any 
other  way  than  by  the  most  direct  terms. 

The  general  clause  concluding  the  act  of 
March  30th,  1877,  that  "all  acts  and  parts 
of  acts  inconsistent  with  this  act  are  hereby 

which 
matter  of 
parts  of  other  acts,  and  the 
intention  is  not  to  repeal  the  latter  wholly, 
but  only  so  far  as  they  are  inconsistent  with 
the  last  act.  It  indicates  a  partial  repeal 
only  and  an  intention  to  preserve  portions 
of  former  acts  relative  to  the  same  subject 
matter.  Such  a  clause,  says  Mr.  Justice 
Strong,  is  an  express  limitation  of  the  ex- 
tent to  which  it  was  intended  former  acts 
should  cease  to  be  operative:  namely,  only 
so  far  as  they  are  inconsistent  with  the 
new  act.  It  is  quite  inadmissible  to  engraft 
upon  this  express  declaration  of  legislative 
intent  an  implication  of  more  extensive 
repeal.  Henderson's  Tobacco,  ii  Wall.  U. 
S.    R.    652,   656.      See,   to   the    same    effect. 
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Elrod  V.  Gillilard,  Howell  &  Co.,  27  Ga.  R. 
467,  468,  469;  Lewis,  governor,  v.  Stout  & 
others,  22  Wis.  R.  234,  236;  English  v. 
Oliver,  collector,  28  Ark.  R.  317,  326. 

There  may  be  acts  plainly  intended  to 
embrace  and  include  the  whole  legislation 
on  the  subjects  to  which  they  refer,  and  to 
be  substituted  wholly  for  former  acts  on  the 
same  subjects.  In  such  cases,  the  provisions 
of  the  former  laws  on  the  same  subject,  al- 
though not  expresslv  embraced  in  the  sub- 
sequent acts,  are  repealed  by  implication. 
Such  were  the  cases  of  Fox's  adrh'rs  v. 
Commonwealth,    16    Gratt.    l;    and    United 

States  V.  Tynen,  11  Wall.  U.  S.  R.  88. 
711  ♦The  cases  before  us,  however,  do  not 

fall  wjthin  the  rule  of  these  decisions. 
The  object  of  the  act  of  March  30,  1877, 
as  Its  title  indicates,  was  not  only  to  impose 
a  tax  on  the  privilege  of  selling  wine, 
ardent  spirits  or  malt  liquors,  but  also  to 
prescribe  the  mode  of  collecting  the  tax. 
Besides  a  specific  tax,  the  act  imposes  a 
further  tax  on  sales,  an  account  of  which 
!?w^P*  ^^  means  of  what  is  called  the 
^loftett    register,"    an    agency    or    instru- 
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tenth  section,  on  conviction  for  a  second 
violation  of  the  provisions  of  the  fifth 
section,  IS  the  mandate  of  the  Jaw,  while 
the  exercise  of  the  power  of  revocaUon  in 
other  cases  is  an  additional  safe-guard  left  lo 
the  sound  discretion  of  the  court. 

Substantially  the  same  certificate  as  to 
character  and  convenience  of  place  is  re- 
quired  by.  the  first  section  of  the  act  as  under 
lormer  acts,  and  the  report  required  tc  be 
made  by  the  commissioner  of  the  revenue 
to  the  court  under  section  eight,  rather 
favors  the  idea  that  it  was  intended  to  aid 
the  court  m  the  proper  exercise  of  the  power 
of  revoking  the  license.  For  we  do  not 
concur  in  the  view  presented  by  the  learned 
counsel  for  the  petitioners,  that  the  report 
IS  intended  merely  as  a  basis  for  present- 
ments and  indictments  by  the  grand  jury. 
The  report  is  not  required  to  be  sent  to  the 
grand  jury,  but  whatever  the  report  may 
be,  or  whether  any  be  made  or  not.  it  i«5 
made  the  duty  not  only  of  the  county  and 
corporation  courts,  but  also  of  the  circuit 
court  to  give  the  act  in  charge  to  the  grand 
jury  at  every  regular  grand  jury  term  of 


£  '■     - -^ "f       -"    «©v..vj     wi     iiisLiu-    'r--:    — /    -N.6M.ci*    eiauu   jury    lerm  ox 

mehtality  never  before  employed  in  the  col-  their  respective  courts,  and  also  to  send  bc- 
lection  of  the  revenue  in  this  state.  The  I  ^^^e  the  jury  the  commissioner  of  the  rcv- 
provisions  of  the  act  are  mostly  new,  and  ^""e  and  the  treasurer  of  the  county  or 
relate  chiefly  to  the  establishment  and  reg-    corporation. 

Illation  of  this  new  agency,  and  were  never  ,  Upon  the  whole  matter,  we  are  of  opinion 
intended  to  supersede  existing  laws  except  i  ^^^t  the  respondent,  as  judge  of  the  bus 
so  far  as   fsiirfi    lau/c  «irA  nlii'nUr  ;*«»r%««<.:o4.^..i.  i  tincrc  ronrf   r\(  <-Via   /^ifor   ^e   r>:^i j    •.  :_ 


SO  far  as  such  laws  are  plainly  inconsistent 
with  the  provisions  of  the  new  act.  The 
act  of  March  16,  1875,  of  which  section  106, 
alleged  to  be  repealed  by  the  act  of  March 
30,  1877,  forms  a  part,  is  a  general  law 
"prescribing  general  provisions  in  relation 
to  commissioners  of  the  revenue,  and  the 
assessment  of  taxes  on  persons,  property, 
income,  licenses,  &c."  (See  the  title  to  the 
act.)  This  act  has  never  been  repealed,  but 
continues  for  the  most  part  in  force.  This  is 
recognized  by  subsequent  amendments  of 
several  sections  after  the  passage  of  the  act 
of  March  30,  1877.  See  the  amendments  in 
acts  of  1876-77,  pp.  300,  301,  302. 

The  appeal  allowed  by  the  second  section 
of  the  last  named  act,  the  forfeiture  of 
license  imposed  by  the  tenth  section,  and 
the  provisions  of  the  seventeenth  section, 
requiring  the  act  to  be  given  in  charge  to 
the  grand  jury,  and  the  commissioner  of 
the  revenue  and  the  treasurer  of  the  county 
or  corporation  to  be  sent  before  the  grand 
jury,  are  perfectly  consistent  with  the 
supervision  given  by  the  I06th  section  of 
the  former  act,  and  with  the  continued 
exercise  of  the  power  thereby  conferred. 
The  appeal  allowed  is  confined  to  the  county 
courts.  No  appeal  is  allowed  from 
712  the  action  of  the  corporation  *courts. 
Whether,  if  on  appeal  from  the  county 
court  to  the  circuit  court,  the  judgment  of 
the  county  court  be  reversed  and  a  license 
granted  by  the  circuit  court,  the  proceeding 
to  revoke  such  license  should  be  in  the 
latter  court,  is  a  question  which  dres  not 
arise  in  the  cases  before  us,  and  therefore 
need  not  be  decided. 
The  absolute   forfeiture   imposed  by  the 


tings  court  of  the  city  of  Richmond,  is  in- 
vested by  law  with  the  jurisdiction  claimed 
by  him  in  his  answers  to  the  rules  in  these 
cases,  that  he  has   not  exceeded  his 
718      jurisdiction  in  the  proceedings  ♦com- 
plained of  in  the  petitions,  and  that 
the   rules   awarded   against   him   should  be 
discharged  at  the  costs  of  the  petitioner* 
respectively.* 
The  judgment  was  as  follows: 
This  day  came  again  the  parties  by  their 
counsel,  and  the  court  having  maturely  con- 
sidered    the     petition     fil^d     by    the     said 
Mortimer    Hogan    and    the    affidavits    there- 
with,   the    rule    awarded    on    said    petition 
against  the  said  A.  B.  Guigon,  the  answer 
of   said    Guigon   to   said   rule,   the   exhibits 
with    said    petition    and    answer,    and    the 
arguments    of    counsel,    is    of   opinion,    for 
reasons  stated  in  writing  and  filed  with  the 
record,  that  the  said  A.  B.  Guigon,  as  judge 
of  the  hustings  court  of  the  city  of  Rich- 
mond, is  invested  by  law  with  jurisdiction 
to  revoke  the  license  of  the  said  Mortimer 
Hogan    in    said    petition    mentioned;    that 
the  said  A.  B.  Guigon,  as  judge  of  the  said 
hustings  court,  has  not  exceeded  his  juris- 


•NoTE   BY  THE  JuDCB.— The  following  list  of 

in  prohibition,  decided  by  the  general  court  and  tke 
court  of  appeals,  is  given  for  convenience  of  reference: 

Miller  v.  Marshall.  1  Va.  Cas.  158;  Hutson  w. 
Lowry,  2  Va.  Cas.  42;  Jackson  v.  Maxwell,  5  Rand. 
636;  Mayo  v.  James,  12  Gratt.  17;  Warwick  &  Bmrks- 
dale  V.  Mayo,  IS  Gratt.  528;  West  v.  Ferguson  & 
others,  16  Gratt.  270;  Ellyson  &  others,  ex  parte,  20 
Gratt.  10;  Supervisors  v.  Gorrell,  20  Gratt  484: 
French  v.  Noell,  22  Gratt  454;  Burch  v.  Hardwicke. 
23  Gratt  51;  Supervisors  v.  fP^njo^eld^  Judge,  27 
Gratt    329.  Digitized  by  ' 
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diction  in  the  proceedings  complained  of  in 
said  petition,  and  that  the  rule  aforesaid 
awarded  against  him  should  be  discharged. 
It  is  therefore  considered  and  ordered,  that 
the  said  rule  be  discharged,  and  that  the 
petitioner,  the  said  Mortimer  Hogan,  pay 
to  the  respondent,  the  said  A.  B.  Guigon, 
his  costs  by  him  about  his  defence  in  this 
behalf  expended. 

Writ  of  prohibition  denied. 


714  *Whiteacre,  Sheriff,  v.  Rector  8t  Wife. 

[26    Am.    Rep.    420.] 

January    Term,    1878,    Richmond. 

Homestead  Exemptton. — A  homestead  exemp- 
tion cannot  be  claimed  against  a  fine  due  the  com- 
monwealth, imposed  for  a  violation  of  the  criminal 
laws. 

The  case  is  fully  stated  by  Judge  Chris- 
tian in  his  opinion. 

The  Attorney  General,  for  the  appellant. 

There  was  no  counsel  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  single  question  we  have  to  determine 
in  this  case  is,  whether  the  homestead  ex- 
emption can  be  claimed  against  a  fine  due 
to  the  commonwealth,  imposed  for  a  viola- 
tion of  its  criminal  laws. 

The  record  shows  that  Lewis  Rector  was 
tried  and  convicted  upon  two  indictments  in 
the  county  court  of  Fauquier  for  misde- 
meanor. In  the  one  case  he  was  sentenced 
to  thirty  days'  imprisonment  in  the  county 
jail,  and  to  pay  a  fine  of  one  hundreci  and 
twenty-five  dollars;  in  the  other,  to  fifteen 
days'  imprisonment  and  to  a  fine  of  fifteen 
dollars. 

Executions  for  these  fines  were  placed  in 
the  hands  of  the  sheriff  of  Fauquier,  and 
by  him  levied  upon  certain  personal  property 
of  Rector.  And  thereupon  a  bill  of  injunc- 
tion was  filed  by  Rector  and  wife  on 

715  behalf  of  ♦themselves  and  their  chil- 
dren, in  which  they  claimed  that  the 

property  levied  on  had  been  set  apart  by  said 
Rector  as  his  homestead,  and  prayed  for  an 
injunction  to  prevent  the  sale  of  said  prop- 
erty. The  injuction  was  awarded,  and  upon 
the  hearing  was  perpetuated  by  the  circuit 
court  of  Fauquier  county.  From  this  de- 
cree perpetuating  the  injunction,  the  sheriff, 
on  behalf  of  the  commonwealth,  applied  for 
and  obtained  an  appeal  from  one  of  the 
judges  of  this  court. 

Upon  the  record  thus  presented  we  have 
to  determine  the  question,  whether  the 
homestead  declared  and  claimed  by  Rector 
can  be  claimed  against  the  commonwealth 
for  fines  imposed  for  a  violation  of  its  penal 
laws. 

This  question  depends  solely  upon  the 
construction  to  be  given  to  the  1st  section  of 


See   Com.  ▼.   Ford,   29  Gratt.   683,   and  note. 


article  XI  of  the  constitution  of  this  state, 
which  is  in  these  words: 

"§  1.  Every  householder,  or  head  of  a 
1  family,  shall  be  entitled,  in  addition  to  the 
articles  now  exempt  from  levy  or  distress 
for  rent,  to  hold  exempt  from  levy,  seizure, 
garnisheeing,  or  sale  under  any  execution, 
order  or  other  process,  issued  on  any  demand 
for  any  debt  heretofore  or  hereafter  con- 
tracted, his  real  and  personal  property,  or 
either,  including  monev  or  debts  due  him, 
whether  heretofore  or  hereafter  acquired  or 
contracted,  to  the  value  of  not  exceeding 
two  thousand  dollars,  to  be  selected  by 
him,"  &c. 

Now,  it  will  be  observed  that  the  exemp- 
tion under  this  section  is  from  sale  under 
execution  or  other  process  'issued  on  any 
demand  for  any  debt  contracted."  A  fine 
imposed  by  statute  for  the  violation  of  a 
law  cannot,  in  any  just  sense,  be  designated 
as  a  debt  contracted.  The  ordinary  mean- 
ing of  the  word  "debt"  is  a  sum  of  money 
due  to  another  by  contract;  and  a  "debt 
contracted"  necessarily  means  that  a  debtor 
has  come  under  a  voluntary  obligation 
716  to  a  creditor.  The  relation  of  *debtor 
and  creditor  applies,  as  of  course, 
that  the  one  has  given  credit  to  the  other 
in  a  contract.  It  would  be  a  solecism  and 
absurd  to  say  that  a  fine  imposed  as  a  pun- 
ishment for  a  penal  offence  was  a  debt  con- 
tracted. Contracted  how?  Contracted  with 
whom?  "A  debt  contracted"  implies  the 
voluntary  action  of  debtor  and  creditor 
founded  on  a  valuable  consideration.  This 
cannot  be  predicated  upon  a  fine  imposed 
bv  way  of  punishment.  The  very  essence 
of  a  contract  is  taken  away  when  the  amount 
is  assessed  as  a  penalty  for  violated  law 
claimed  by  the  state  as  a  punishment  for 
crime. 

But  the  state,  I  conceive,  is  not  within 
the  purview  of  the  constitutional  provisions 
concerning  homestead  exemptions,  as  ex- 
pressed in  the  1st  section,  article  XI,  be- 
cause not  named  therein;  and  but  for  the  ex- 
ceptions contained  in  the  proviso  to  said 
section,  the  commonwealth  cduld  not  be 
construed  to  come  within  its  operation.  It 
is  old  and  familiar  law,  and  is  applicable 
to  the  state  as  well  as  the  crown,  a  common 
law-,  that  where  a  statute  is  general,  and 
any  prerogative,  right,  title  or  interest  is 
diverted  or  taken  from  the  king,  in  such 
case,  the  kin^  shall  not  be  bound  unless  the 
statute  is  made  by  express  words  or  nec- 
essary implication  to  extend  to  him.  Bac. 
Abridg.  Prerogative  E,  p.  92.  This  prin- 
ciple of  the  common  law,  as  applied  to  the 
state,  has  been  recently  reccnizerl  by  this 
court  in  the  case  of  Ford  v.  The  Common- 
wealth, decided  at  the  present  term,  where 
it  was  held  that  the  homestead  exemption 
cannot  be  set  up  by  the  sureties  of  a  public 
officer  to  defeat  a  claim  of  the  commonwealth 
for  taxes  collected  and  not  accounted  for. 
I  refer  to  the  elaborate  opinion  of  my 
'  brother  Burks,  and  the  cases  referred  to  by 
!  him  as  authority  in  this  case,  to  show  that 
the  homestead  exemptio^  c^Q^be  claimed 
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against  a  demand  of  the  commonwealth  for 

taxes.     Especially,   I   think,  can   this 

717      not  be  done  where  ♦such  demand  is  in 

the  nature  of  a  penalty  for  a  violation 

of  law. 

Surely  it  would  be  contrary  to  the  theory 
and  design  of  the  homestead  laws,  which 
are  said  to  be  founded  upon  considerations 
of  sound  public  policy  and  for  the  public 
welfare,  if  they  were  so  construed  as  to  in- 
terfere with  the  administration  of  public 
justice,  and  take  away  the  potent  means  of 
punishing  crime.  The  public  welfare  is 
best  promoted  by  the  enforcement  of  the 
laws,  and  one  of  the  most  potent  means 
of  their  enforcement  is  by  fines  imposed  for 
their  violation.  It  never  could  have  been 
within  the  purview  of  the  constitution,  in 
enacting  a  homestead  law,  to  deprive  the 
state  of  the  means  of  punishing  offenders 
against  its  laws,  by  permitting  such 
offenders  to  claim  exemption  against  punish- 
ment for  a  violation  of  the  penal  laws  of 
the  commonwealth. 

This  is  a  case  of  first  impression  in  this 
court.  I  have  carefully  examined  the  de- 
cisions   of    other    states    where    homestead 


pended  in  the  prosecution  of  his  appeal 
here,  together  with  his  costs  by  him  ex- 
pended in  the  said  circuit  court. 

And  this  court,  now  proceeding  to  enter 
such  decree  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  decreed  and  ordered 
that  the  said  injunction  awarded  on  the  — 

day  of ,  18 — ,  be  dissolved,  and  the  bill 

of  the  appellees  be  dismissed.  All  of  which 
is  ordered  to  be  certified  to  said  circuit 
court. 

Decree  reversed. 


719 


*Reed  St  als.  v.  Union  Bank  of  Win- 
chester St  als. 

January    Term,    1878,    Richmond. 

Homestead  Exemption — "Waiver.* — The  act. 
Code  of  1873,  ch.  183,  |  3,  which  authorizes  thewaiTcr 
of  the  homestead  exemption,  is  not  in  conflict  with 
the  Xlth  article  of  the  constitution  of  the  sute; 
and  if  a  party,  executing  his  bond  or  note,  waives 
his  homestead  exemption  as  to  the  bond  or  note, 
neither  he  nor  his  wife  can  set  up  said  homestead 
exemption  as  against  the   said   bond   or  note. 


,  .,    .  .    .  ....         This  was  a  suit  in  equity  in  the  corpora- 

laws  prevail,  but  can  find  no  case  m  which  ^jo^  ^ourt  of  Winchester,  brought  in  No- 
the  precise  question  before  us  has  been  !  vember,  1876,  by  the  Union  Bank  of  Win- 
determined.      But   I    find   that   it   has   uni-    Chester,  suing  for  itself  and  such  other  lien 


formly  been  held  in  all  the  states  where  the 
provision  in  their  constitutions  and  laws  is 
similar  to  this,  exempting  property  from 
sale  under  execution,  &c.,  "for  any  debt  con- 
tracted," that  the  exemption  does  not  apply 
to  judgments  and  executions  for  torts,  that 
the  exemption  applies  only  to  executions  in 
cases  ex  contractu,  and  not  to  cases  ex  delicto. 
The  best  reasoned  cases  are  those  of  New 
York  and  Pennsylvania.  See  Shonton  v. 
Kilmer,  8  How.  N.  Y.  Pr.  R.  527;  Lathrop 
V.  Singer,  39  Barb.  R.  396;  Lane  v.  Baber, 
2  Grant's-  Cases,  424.  See  also  Davis  v. 
Henson,  29  Ga.  R.  345. 

It  was  held  in  all  of  these  cases  that  the 
homestead  exemptions  could  not  be  claimed 
against  executions  in  actions  for  torts. 
718  *Now,    if    according    to    these    au- 

thorities the  homestead  exemption 
cannot  be  claimed  as  against  executions  on 
judgments  for  torts,  a  fortiori  it  cannot  be 
claimed  as  against  a  fine  imposed  for  a 
penal  offence. 

I  am,  therefore,  of  opinion  to  reverse  the 
decree  of  the  circuit  court  of  Fauquier,  per- 
petuating the  injunction  of  sale;  apd  am  of 
opinion  that  the  property  levied  on  by  the 
sheriff  is  liable  to  be  sold  under  the  execu- 
tion for  fines  imposed  by  the  commonwealth, 
although  claimed  under  the  exemption  of 
homestead  declared  and  put  on  record  by 
the  appellee  Rector. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  decree  of  the  circuit  court  of  Fauquier, 
perpetuating  the  injunction  in  this  cause,  is 
erroneous.  It  is  therefore  decreed  and  or- 
dered that  the  said  decree  be  reversed  and 
annulled,  and  that  the  appellant  recover 
against  the  appellees  his  costs  by  him  ex- 


creditors  of  M.  Tilden  Reed  as  will  come  in, 
&c.  The  bill  set  out  three  judgments  re- 
covered by  the  plaintiffs  against  Reed;  that 
an  execution  on  one  of  them  had  been  re- 
turned "no  effects;"  that  Reed  had  no  per- 
sonal property,  but  that  he  owned  a  house 
and  a  lot  in  the  city  of  Winchester.  Sev- 
eral persons  having  liens  on  the  property 
are  made  defendants,  and  the  prayer  of  the 
bill  IS  for  an  account  of  the  liens  and  their 
priorities,  and   for  a   sale   of   the   property. 

Reed  answered  the  bill,  but  the  only  mat- 
ter necessary  to  be  stated  is,  that  he  claimed 
his  homestead  exemption  in  the  house  and 
lot,  and  he  exhibited  with  his  answer  his 
deed  for  declaration  of  homestead,  dated  in 
November,  1876,  and  recorded  on  the  29th 
of  the  same  month.  And  on  the  19th  of 
February,  1877,  Mrs.  Susan  A.  Reed  filed 
her  petition  in  the  cause,  setting  up  the  same 
claim  of  homestead.  It  appears,  how- 
720  ever,  that  in  the  notes  on  which  *the 
plaintiff's  judgments  were  founded 
the  drawer  and  the  endorser  each  waived 
the  benefit  of  his  homestead  exemption. 

The  cause  came  on  to  be  heard  on  the  18th 
of  April,  1877,  when  the  court  held  that 
Reed  had  waived  his  homestead  exemption; 
and  a  commissioner  having  taken  ah  ac- 
count of  the  liens  and  their  priorities,  and 
it  appearing  that  the  rents  of  the  property 

*Homeiitead      Exemption "Waiver.— The 

rule  laid  down  in  the  principal  case,  in  regard  to  the 
constitutionality  of  the  statute  authorizing  the  waiver 
of  the  homestead  exemption,  and  the  effect  of  a 
waiver,  is  approved  in  Linkenhoker  v.  Detrick,  81  Va. 
44;  Scott  V.  Cheatham.  78  Va.  87;  Huffman  v.  Lef- 
fell,  32  Gratt.  41;  White  v.  Owen,  30  Gratt.  43; 
Speidel  v.  Schlosser,  13  W.  \a^693;  Moran  v.  Clark. 
30  W.  Va.  365,  4  S.  ^.  Rep.( 
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would  not  pay  the  debts  in  five  years,  it  was 
decreed  that  unless  Reed  should  pay  the 
debts  reported  by  the  commissioner  within 
sixty  days,  commissioners  named  should 
proceed  to  sell  the  house  and  lot  upon  terms 
stated  in  the  decree;  and  M.  T.  Reed  and 
Mrs.  Reed  thereupon  applied  to  this  court 
for  an  appeal;  which  was  allowed. 

The  only  question  in  this  court  related  to 
the  homestead  exemption,  and  as  to  that 
the  facts  are  stated  by  Judge  Christian  in 
his  opinion. 

A.  B.  McGruder  and  O.  R.  Pendleton,  for 
the  appellants. 

Williams  &  Williams  and  Barton  &  Boyd, 
for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the 
court. 

The  appellant,  M.  T.  Reed,  was  the  maker 
of  a  number  of  negotiable  notes,  part  of 
which  were  discounted  by  the  Union  Bank 
of  Winchester,  and  others  by  the  Shenan- 
doah National  Bank  of  Winchester.  Each 
of  these  notes  contains  the  following  stipu- 
lations: "And  we,  the  drawer  and  endorser, 
each  hereby  waive  the  benefit  of  our  home- 
stead exemption  as  to  this  debt." 

Upon  these  notes  judgments  were  obtained, 
and  a  bill  was  filed  by  the  judgment 
721  creditors  to  subject  the  real  *estate  of 
said  Reed  to  the  payment  of  these 
judgments.  In  this  suit  Mrs.  Susan  A.  Reed, 
wife  of  the  defendant,  M.  T.  Reed,  filed 
her  petition,  in  which  she  claims  that  the 
real  estate  which  the  judgment  creditors  are 
seeking  to  subject  to  the  payment  of  their 
debts  had  been  set  apart  and  declared  as 
his  homestead;  and  she  exhibits  with  her 
petition  his  declaration  of  homestead,  em- 
bracing the  same  real  estate,  and  which  was 
put  on  record  on  the  29th  day  of  November, 
1876.  The  corporation  court  of  Winchester 
held  that  this  declaration  of  homestead,  ex- 
ecuted afterwards,  could  not  prevail  against 
judgments  upon  notes,  in  each  of  which 
respectively  the  benefit  of  the  homestead 
exemption  had  been  waived;  and  accordingly 
decreed  a  sale  of  the  land  thus  set  apart  as 
a  homestead  to  satisfy  the  judgments  recov- 
ered on  said  notes.  From  this  decree  an 
appeal  was  allowed  by  one  of  the  judges  of 
this  court. 

The  single  question  we  have  to  determine 
is,  whether  a  householder  or  head  of  a  family 
has  a  right,  under  the  homestead  exemption 
laws  declared  by  the  constitution  and  stat- 
ute, to  waive  the  benefit  of  such  exemption 
for  a  valuable  consideration.  This  right  is 
expressly  given  by  statute,  and  if  this  stat- 
ute is  not  in  contravention  of  any  provision 
of  the  constitution,  the  right  clearly  exists. 
The  3d  section  of  chapter  183  of  Code  of 
1873,  provides  that  in  all  cases  where  a 
debtor  or  contractor  shall  declare  in  the 
body  of  the  bond,  note,  or  other  evidence 
of  the  debt  or  contract  that  he  waives,  as 
to  such  debt  or  contract,  the  exemption 
from  liability  of  the  property  which  he  may 
be  entitled  to  hold  exempt  u^der  the  pro- 


visions of  this  act,  the  said  property, 
whether  previously  set  apart  or  not,  shall 
then  be  liable  to  be  subjected  for  such  debt 
or  contract,  under  legal  progress,  in  like 
manner  and  to  the  same  extent  as  other 
estate  of  said  debtor  and  contractor. 
♦  ♦  *  The  following  or  equivalent 
722  *words  shall  be  sufficient  to  operate  as 
a  waiver  provided  for  in  the  previous 
section:  "I  (or  we)  hereby  waive  the  bene- 
fit of  my  (or  our)  homestead  exemption  as  to 
this  debt,  (obligation  or  contract  as  the  case 
may  be)." 

If  this  provision  of  the  statute  is  consti- 
tutional, the  waiver  can  be  enforced.  In- 
deed in  this  case  the  validity  of  the  waiver 
under  the  statute  is  conceded.  It  is  disputed 
upon  the  sole  ground  that  the  statute  is  in 
contravention  of  the  constitution  of  the 
state. 

Upon  the  most  familiar  principles,  re- 
peatedly declared  by  the  decisions  of  the 
supreme  court  of  the  United  States,  and  by 
the  supreme  courts  of  all  the  states,  and  by 
none  more  emphatically  than  by  this  court, 
every  statute  is  presumed  to  be  constitu- 
tional. It  cannot  be  declared  by  .the  courts 
to  be  otherwise,  unless  it  is  made  clearly  so 
to  appear.  The  whole  law-making  power 
of  the  state  is  vested  in  the  legislature, 
which  is  omnipotent  unless  restricted  by 
the  express  or  implied  provisions  of  the 
stpte  or  national  constitution.  Potter's 
Dwarris  on  Statutes,  62. 

As  it  was  well  expressed  by  Judge  Denio, 
in    People    v.    Draper,    15    N.    Y.    532,    543, 

I  "plenary  power  in  the  legislature  is  the 
rule.  A  prohibition  to  exercise  a  particular 
power  is  the  exception.  In  inquiring, 
therefore,  whether  a  given  statute  is  con- 
stitutional, it  is  for  those  who  question- its 
validity  to  show  that  it  is  forbidden." 

Those  who  maintain  the  unconstitu- 
tionality of  the  statute  under  consideration, 
appeal  to  the  provisions  of  sections  1st, 
3d.  5th  and  7th  of  article  XI  of  the  con- 
stitution, as  forbidding  the  right  of  waiver. 
Let  us  carefully  note  these  provisions  and 
determine  their  true  interpretation.  By 
section  first  it  is  provided  that  every  house- 
holder or  head  of  a  family  shall  be  entitled 
to  hold,  exempt  from  levy,  &c.,  property 
to  the  value  of  not  exceeding  $2,000, 
to  be  selected  by  him;  bv  section 
723  ♦third  it  is  further  provided,  that 
nothing  in  the  article  should  be  con- 
strued to  interfere  with  the  sale  of  property, 
or  any  portion  thereof,  by  virtue  of  any 
mortgage,   deed    of   trust,   pledge   or   other 

I  security  thereon;  and  by  section  fifth,  that 
the  general  assembly  should,  at  its  first 
session  under  the  constitution,  prescribe  in 
what  manner  and  on  what  conditions  the 
said  householder  or  head  of  a  family  should 
thereafter    set    apart    and    hold    for   himself 

.  and  family  a  homestead  ovt  of  the  pj-opcrty 
thereby  exempted:  and  might,  in  its  dis- 
cretion, determine  in  what  manner  anH  on 
what  conditions  he  might  thereafter  hold 
for  the  benefit  of  himself  and  family  such 

I  personal    property   as   he   might   have,   and 

;  coming  within  the  exemption  thereby  made; 
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but  that  said  section  should  not  be  construed 
as  authorizing  the  general  assembly  to 
defeat  or  impair  the  benefits  intended  to  be 
secured  by  this  article.  By  section  seventh, 
it  was  provided  that  the  provisions  of  the 
article  should  be  construed  liberally,  to  the 
end  that  all  the  intents  thereof  might  be 
fully  and  properly  carried  out. 


appellants,  that  the  homestead  exemption 
was  declared  by  the  constitution  in  favor 

of  the  family,  and  that  it  would  de- 
796      feat   the  very  object  *and  intent  of 

the  homestead  exemption  if  the  head 
of  the  family  was  allowed  to  waive  the 
benefit  of  exemption,  or  otherwise  dispose 
of   property   in    which    his   family    had    the 


These  constitute  all  the  provisions  of  the  '  "8^^  of  homestead.  The  plain  answer  to 
constitution  having  reference  to  the  ques-  *^*s  suggestion  is,  that  the  constitution 
tion  under  consideration.  It  is  plain  that  ^^^s  not  declare^  as  many  of  the  constica- 
there  is  in  none  of  these  provisions,  nor  .  tions  of  other  states  do,  that  the  "horae- 
in  all  combined,  any  express  prohibition  of  i  stead  shall  be  exempt,"  or  that  it  shall  be 
a  waiver  of  the  homestead  exemption  by  |  ^^r  the  sole  use  of  the  family.  If  it  had 
a  householder  or  head  of  a  family,  or  any  j  been  the  intention  of  the  framers  of  the 
interdiction  of  the  powers  of  the  legislature  |  constitution,  or  of  the  legislature  in  carry- 
to  provide  for  such  waiver,  or  the  mode  in  \^e  out  its  provisions,  to  have  so  declared, 
which  it  may  be  exercised.  There  being  |t  would  have  been  easy  to  have  so  declared 
no  express   prohibition  the   question   is,  is    ^"    unmistakable   terms.      It    must    be   pre 


there  any  restriction,  by  necessary  implica- 
tion, upon  the  power  of  the  legislature  to 
pass  the  act  in  question?  I  think  not.  I 
think  the  constitution  grants  the  exemption 


sumed  that  both  the  framers  of  the  consti- 
tution and  the  legislature  were  familiar  with 
the  provisions  of  the  constitutions,  the  stat- 
ute law  and  decisions  of  the  courts  under 


as  a  privilege  to  the  householder  or  head  ,  them  in  the  other  states  of  the  Union,  and. 


of  a  family.  It  declares  that  "he  shall  be 
entitled  to  hold"  property  to  be  selected  by 
him.  "He  shall  be  entitled  to  hold"  plainly 
means  that  he  may  if  he  chooses 
724  ♦have  the  right  to  hold  such  prop- 
erty as  he  may  choose  to  select  and 
set  apart  as  his  homestead,  not  exceeding 
in  value  $2,000;  and  when  he  so  chooses 
to  exercise  such  right  to  hold  it,  and 
chooses  so  to  select  it  and  set  it  apart,  that 


if  they  had  so  intended,  would  have  adopted 
the  language  of  those  constitutions,  under 
which  it  had  been  held  there  could  be  no 
waiver  of  the  homestead  exemption.  I  have 
examined  many  of  them,  and  find  that  in 
Illinois,  New  York,  Vermont,  Minnesota, 
Michigan,  North  Carolina,  California,  Ar- 
kansas and  Georgia,  their  constitutions  or 
statute  laws  provide  either  that  the  home- 
stead   "shall    be    exempt,"    or    that    there 


property  over  which  such  right  is  so  exer-  i  "shall  be  no  waiver,"  or  that  the  home- 
cised,  and  which  is  so  set  apart,  shall  stead  shall  be  "for  the  sole  use  of  the  fam- 
be  exempt  from  execution,  sale,  &c.  And  ily."  The  authorities  cited  by  the  learned 
this  right  may  be  exercised  at  any  time  be-  '  counsel  for  the.  appellant  can  furnish  us 
fore  sale.  But  if  he  never  does  exercise  but  little  aid  in  the  construction  of  our  con- 
this  right,  such  property  is  liable  to  sale  stitution,  because  they  are  decisions  under 
for  a  satisfaction  of  his  debts.  It  will  be  '  constitutions  totally  different  from  ours, 
observed  that  no  specific  property  is  set  and  having  provisions  similar  to  those 
apart   by   the   constitution   as   exempt,   but  I  above  indicated. 

it  is  only  such  as  he  may  select  and  set  |  It  is  a  significant  fact  that  with  these 
apart  If  he  fails  to  do  this,  he  fails  to  ]  provisions  of  the  constitutions  and  statutes 
avail  himself  of  the  right  he  was  "entitled  of  other  states  before  them,  the  framers  of 
to  hold"  in  such  property;  and  his  right  of  ,  the  constitution,  and  the  legislature  carry- 
exemption,  if  not  exercised  before  sale,  is  ing  out  its  provisions,  rejected  all  these 
gone.     The   privilege  given  by  the  consti- J  terms    and    adopted    the    language,  "shall 


tution  is  a  personal  privilege  to  be  exercised 
by  him,  or  not,  as  he  may  choose.  The 
constitution  does  not  declare,  as  does  the 
poor  debtors'  laws,  that  certain  property 
"shall  be  exempt"  from  levy,  &c.;  but  that 
the  householder  or  head  of  a  family  shall  be 
entitled  to  hold  property  to  be  selected  by 
him  to  the  value  of  $2,000.  In  the  former 
case  the  law  executes  itself.  It  is  a  part 
of  the  public  policy  of  the  government  to 
exempt  that  particular  property  absolutely 
from  forced  sale,  and  its  provisions  cannot 
be  waived.  But  there  is  no  such  constitu- 
tional declaration  that  property  to  the 
amount  of  $2,000  "shall  be  exempt."  On 
the  contrary,  the  very  language  used  plainly 
shows  that  it  may  be  exempt  only  when  the 


be  entitled  to  hold"  property  set  apart 
726  ♦and  "selected  by  himself,"  and 
"hold  the  same  for  the  benefit  of  him- 
self and  family." 

It  is  plain  that,  by  such  language,  espe- 
cially in  the  light  of  that  used  by  the  con- 
stitutions of  other  states,  and  the  decisions 
under  them,  it  never  was  intended  to  de- 
clare that  a  man's  dominion  over  his  own 
property  should  be  taken  away  without  his 
consent. 

Nor  do  I  see  the  force  of  the  argument  so 
earnestly  insisted  upon,  that  the  benefits 
intended  to  be  secured  to  the  family  by  the 
homestead  exemption  would  be  taken  away 
if  the  head  of  the  family  were  permitted  to 


privilege  .iven  to  the  householder  or  head  |  -j;  tt  tToSliP ruTfZ  thV  'S^ 
of  a  family  has  been  exercised,  and  the  I  ^,f  h'imself  and  family;"  but  if  it  were  to 
property  selected  and  set  apart  by  h.m.  .  ^^  held  for  the  benefit  of  the  family  alone^ 
But  the  view  is  very  earnestly  pressed  in  '  i  think  the  power  to  waive  the  benefit  of 
the  argument  of  the  able  counsel  for  the  .  the  homestead  would  be  a  positive  advan- 
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tagc   in   most   cases   to   the    family.     Gen-  I      Anderson,  J.     This  is  a  bill  in  chancery, 
erally  what  is  of  benefit  to  the  head  of  a  |  in  the  name  of  Lucy  E.  Hawley,  who  sues 


family  is  of  benefit  to  the  family.  The 
dominion  of  a  man  over  his  own  property  is 
one  of  the  most  sacred  rights,  one  in 
which  his  family  as  well  as  himself  are 
deeply  interested;  and  one  with  which,  as 
was  said  by  Judge   Staples   in    Hartorff  v, 


by  her  husband  and  next  friend,  Charles 
M.   Hawley,   against   Eliza   W.   Flint, 

729  ♦Travis  J.  Twyman  and  others,  to 
enjoin  the  execution  of  a  judgment  in 

ejectment,  which  was  rendered  in  favor  of 

the    said    Twyman,    trustee    for    said    Eliza 


Welford,  judge,  27  Gratt.  361,  the  legislative  !  Flint,  for  a  tract  of  land  in  the  county  of 
power  cannot  interfere.  The  jus  dis-  ,  Culpeper,  to  which  the  plaintiff  claims  she 
ponendi  is  one  of  the  most  valuable  inci-  is  equitably  entitled;  and  for  a  conveyance 
dents  of  property.  Without  it  property  is  of  of  the  legal  title  by  the  said  Twyman, 
little  or  no  value.  The  value  which  this  trustee  of  the  said  Eliza  W.  Flint,  in 
right  gives  to  property  is  a  benefit  to  the  |  whom  it  vests,  to  her  trustee,  whom  she 
family  as  well  as  to  the  head  of  the  family.  ;  wishes  the  court  to  appoint  for  her  in  the 
In  the  impoverished  condition  of  this  state,  place  of  Fayette  Mauzy,  now  deceased,  in 
the  great  majority  of  householders  and  trust  for  the"  sole  and  separate  use  of  her 
heads  of  families  do  not  own  over  $2,000  the  said  plaintiff  and  her  heirs,  free  from 
worth  of  property.  If  this  could  not  be  ■  the  claim  and  control  of  her  husband,  &c.  In 
the  basis  of  credit — ^if  the  head  of  the  fam- 1  support  of  her  equity,  she  exhibits  an  in- 
ily  is  prevented,  by  the  fact  that  he  cannot  strument  purporting  to  be  a  deed  from 
waive  his  homestead,  from  obtaining  credit, '  Thomas  O.  Flint  and  Eliza  W.  Flint,  his 
his  family  must  of  course  suffer  by  it.  So  wife,  conveying  the  said  tract  of  land  to 
far  from  being  a  benefit  to  his  family,  said  Fayette  Mauzy  in  trust  for  the  purposes 
it    would    seem    to    me    a    positive    disad-    declared  in  said  deed.     Said  deed  purports 

vantage  to  allow  him  to  hold  $2,000  to  have  been  signed  and  sealed  by  said 
727      *worth    of   property   upon    which    he  ;  Thomas  O.  Flint  and  Eliza  W.   Flint,  and 

could  never  raise  a  dollar  for  the  sup-  appears  to  have  been  acknowledged  by  the 
port  of  his  family  or  the  education  of  his    former,  but  not  by  the  latter.     In  fact,  the 


children.  The  true  interests  and  the  real 
benefit  to  the  family  is,  I  think,  to  utilize 
the  property  exempted  and  make  it  the  basis 
of  credit. 

I  see  nothing  either  in  the  letter  or  spirit 
of  the  constitution  which  forbids  a  waiver 
of  the  homestead  exemption,  jand  am  there- 
fore for  affirming  the  decree  of  the  corpora- 
tion court  of  the  city  of  Winchester. 

Decree  affirmed. 


728 


♦Hawley  v.  Twyman,  Trustee,  &  als. 

January    Term,    1878,    Richmond. 
1.  l^lfe's  Bqaltable  Separate  Bimtmie — Con- 
verance. — F  and  his  wife   E  join  in  a  deed  con-  I  real    estate,    this   power    of   disposition,    if    it 
veying  land  held  by  a  trustee  for  the  separate  use    be   Unrestrained,   may   be   exercised    in    the 
of  E  to  H;    F  acknowledges  the  deed,  but  though    same  way  by  deed,  will,  or  otherwise,  as  if 


bill  states  that  it  was  not  acknowledged  by 
the  said  Eliza  in  the  manner  provided  for 
the  privy  acknowledgment  of  a  married 
woman. 

The  defendant,  Travis  J.  Twyman,  trus- 
tee for  Eliza  W.  Flint,  demurred  generally 
to  the  bill,  and  also  answered. 

The  court  is  of  opinion  that,  upon  the  au- 
thority of  McChesney  &  als.  v.  Brown's 
heirs,  25  Gratt.  393,  the  bill  does  not  upon 
its  face  make  a  case  in  which  the  plaintiff 
would  be  entitled  to  any  relief.  In  that 
case,  Judge  Moncure,  speaking  for  the 
whole  court,  says:  "In  regard  to  personal 
estate,  and  the  rents  and  profits  of*  separate 


E  signs  it,  she  docs  not  acknowledge  it.  H  has  no 
equitable  title  to  the  land  which  can  be  enforced 
against   E. 


the  owner  were  a  feme  sole.    But  in  rej^ard 
to  the  corpus  of  separate  real  estate,  it  can 
be  disposed  of  only  in  such  mode,  if 


with  A  to  sell  the  land  to  hira;  but  E  does  not  join 
in  this  contract,  and  there  is  no  special  provision  in 
the  deed  of  trust  for  E  authorizing  her  to  contract 
or  convey.     She  is  not  bound  by  the  contract. 


2.    Same—Same.— T,  the  trustee  of  E,  by  F  contracts    730      any,  as  may  be  prescribed   by  the  ♦in- 
strument    creating     the     estate;     or, 
unless    prohibited    by    such    instrument,    in 
the  mode  prescribed  by  law  for  the  aliena- 
tion   of    real    estate    by    married    women." 
mi--  •*.   •  •*      •     *v,^     .v^«u    There  is  no  allegation  in  the  bill  that  any 

^'l".rr.,fn/nJr  'IrSl  in    Mav      87^  ,  '"°d«  ''^  prescribed  by  which  the  separate 
court   of   Culpeper    ''■^""Khtm   May    1874     ^^^^^^  ^^  g,;^^  ^   p,.^^  v 

^^  I'^irLf  rhJllY'M^Hawlev^o  enioln  ''^  **«  P'*'"*'*^'  ^X  the  instrument  creating 
next  friend    Charles  M.  Hawley,  to  enjoin  i  ^^j^  ^  ^.  ^^    ^^    disposed  of;  and  it  ap- 

a  judgment   m   ejectment   which   had   been  ;       ^^^^  «^^  ^         ^  J    P 

recovered  ^«'''"'\^^f'l\l}^-,^l'^}Y  W  I  <»««1  °^  conveyance  upon  which  she  rests 
Travis    J.    Twyman     trustee    of    Eliza    W     ^^^    ^,^5^    ^^^    ^^^    acknowledged    by   the 

T'Ik  Vir^'^A  ^LlnSr^A^nA  the  *^'<»  ^liza  W.  Flint,  who  at  the  time  of  the 
to  the  bill,  and  also  answered;  and  the  ^^^^^tion  of  said  deed  was  a  married  woman, 
court,  upon  their  motion,  dissolved  the  n- 1  j  ^  ^^^^  prescribed,  upon  privy  examil 
junction.     And   thereupon    Haw  ey  ^ppl>ed  j^      ^^^  demurrer  to  the  bill   was  well 

to  this  court  for  an  fPP^^^^^.^ich  was  al-  .^^^  ^„^  ^^^  ^^  ^^^^  ^^^„  sustained  by 
lowed.  The  case  is  stated  by  Judge  Ander-  ^j,^  ^^^^^^  ^^^  ^^^  plaintifFs  bill  dismissed, 
son  in  his  opinion.  |  ^^i^^^  j^e  could  have  amended  the  same  by 

J.  W.  Green,  for  the  appellant.  j  leave  of  the  court,  upon  matters  introduced 

Field  &  Gray,  for  the  appellees.  !  into  the  cause  by  Twyman  in  his  answer, 
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so  as  to  have,  made  out  a  case  upon  the  new 
matter,  which  would  have  entitled  her  to 
the  relief  she  sought. 

The  new  matter  brought  into  the  cause 
by  Twyman,  in  his  answer,  purported  to  be 
a  contract  between  Twyman,  trustee  for  E. 
W.  Flint,  by  Thomas  O.  Flint  and  C.  M. 
Hawley,  for  the  sale  and  purchase  of  the 
land  in  question.  In  the  case  above  cited, 
It  was  further  held  by  this  court  that  a  feme 
covert  has  no  power  to  convey  real  estate 
m  which  she  has  a  separate  estate,  *iior  to 
contract  in  regard  to  it,"  except  in  strict 
pursuance  of  the  powers  conferred  by  the 
deed  which  vests  in  her  the  separate  estate, 
or  by  the  powers  conferred  by  law  in  regard 
to  the  conveyance  of  real  estate  by  a  feme 

covert,  and  therefore  that  all  her  acts,  and  ,  . ,  ^  ,-,  „  vt  -i    -     ..     - 

all  mstruments  signed  by  her  in  reference  ^°"'  widow  of  Hall  Neilson,  deceased,  and 
to  a  transfer  of  her  property,  not  in  the  !  ^^^  children,  against  Samuel  M.  Bowman 
mode  prescribed  by  the  ihstrumetrt  under  ^"^  others,  to  set  aside  two  contracts 
which  she  holds  the  estate,  or  in  the  mode  ^^*^^   ^^^   plaintiffs   had   made    with 

prescribed  by  law  for  the  transfer  of  married    '^      *said  Bowman.     The  first  was  made 


3.  Same— Valid  and  Void.— Thouffb  die  Mc«id 
contract  is  illegal  and  void,  the  first  is  Taltd.  and 
the  agency  will  be  adjusted  according  to  ha  terms. 

4.  IVItness^a — Com^eteacy — ObJ«ctloaa  la 
Appellate  Court.* — ^Where  a  party  to  a  cause  is 
examined  in  his  own  behalf,  and  cross-examined  at 
length  by  the  other  party  without  objection  to  his 
competency,  the  objection  cannot  be  made  in  the 
appellate  court. 

5.  Same — Objecttoaa— Waiver. — But  where  aa 
objection  to  the  competency  of  a  party  as  a  witness 
is  written  at  the  commencement  of  the  deposition, 
the  objection  is  not  waived  by  the  cross-examination. 

This  was  a  suit  in  equity  brought  in  1873, 
in  the  circuit  court  of  Warwick  county,  and 
afterwards  transferred  to  the  circuit  court 
of  Elizabeth  City  county  by  Mary  A.  Neil- 


women's  estates,  are  utterly  null  and 


in  November,  1865,  whereby  they  em- 


7S1      void.   And  again,  if  she  has  no  *power    PJ^^^^f  }^^  ^^^    n°l!l[.*"-^"  ^^i  *^*!!^  ^^1"^^  ^a 

to  convey  the  property  otherwise  than 
as  aforesaid,  she  has  "no  power  to  mature 
a  contract  for  such  a  conveyance  which  a 
court  of  equity  could  enforce."  Upon  this 
authority,  it  could  not  have  availed  the 
plaintiff  to  have  amended  her  bill,  to  set  up 
the    contract    exhibited    by    the    defendant 


attend  to  and  sell  their  real  estate  in  and 
near  Richmond  upon  terms  stated  in  the 
contract.  This  contract  was  under  the 
hands  and  seals  of  the  parties.  The  second 
does  not  appear  to  have  been  reduced  to 
writing;  but  it  was  made  in  1869,  and  was 
intended  for  the  benefit  of  Bowman.     The 


with  his  answer,  and  to'  have  prayed  a  grounds  on  which  they  based  their  claim 
specific  performance  of  the  same  by  Eliza  *°  ^^^  ^^^^«  ^"^  contracts  and  hold  Bowman 
Flint,  who  was  a  married  woman  at  the  '  ^^  account  was  fraud  in  making  the  con- 
time  said  contract  was  made.  It  being  void  i  ^?cts  and  his  transactions  under  them. 
as  to  her  during  the  coverture,  because  it    ^^^  ^^^^^  ^"^  proceedings  m  the  cause  arc 


was  not  acknowledged  by  her  in  the  mode 
prescribed  by  law,  it  could  not  be  binding 
on  her  after  the  relation  of  coverture  had 
ceased  by  the  death  of  her  husband.  The 
court  is  of  opinion,  therefore,  that  there 
was  no  error  in  the  decree  of  the  circuit 
court  dissolving  the  injunction.  Decree 
affirmed  with  costs. 

The  other  judges  concurred  in  the  opinion 
of  Anderson,  J. 

Decree  affirmed. 


73d      '^'Neilson  8t  als.  v.  Bowman  8t  als. 

January    Term,    1878,    Richmond. 

1.  Contractu — Validity. — A  contract  of  agency 
made  between  parties  all  of  whom  arc  sui  juris  ca- 
pable of  contracting,  where  there  is  no  fiduciary 
relation  between  the  parties,  and  no  fraud  or  mis- 
take, however  speculative  or  even  unequal  it  may 
be,    is   legal   and  valid. 

2.  Same — Agency — FIdaclary  Relations. — 
But  after  the  agency  has  commenced  and  a  fiduciary 
relation  has  been  established,  a  modification  of  the 
contract  at  the  instance  of  the  agent  and  for  his 
benefit,  unless  attended  by  the  utmost  good  faith 
upon  his  part,  will  be  invalid;  and  any  misrepre- 
sentation by  the  agent  as  to  the  subject  of  the 
agency,  to  induce  the  principals  to  modify  the  con- 
tract in  his  favor,  or  any  undertaking  by  the  agent 
with  a  person  with  whom  he  is  dealing  in  respect  to 
the  subject  of  the  agency  to  get  from  him  the  most 
favorable  terms  for  his  principals,  is  bad  faith. 


stated  in  the  opinion  of  the  court  delivered 
by  Moncure,  P. 

The  cause  came  on  to  be  heard  on  the  24th 
of  October,  1874,  when  the  court  held  that 
the  charge  of  fraud  was  not  sustained,  and 
dismissed  the  bill  with  costs.  And  the 
plaintiffs  obtained  an  appeal  to  this  court. 

Baker  &  Walke  and  Jones  &  Bouldin,  for 
the  appellants. 

Ould  &  Carrington,  for  the  appellees. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  the  agreement 
of  November,  1865,  filed  with  the  original 
bill  in  this  case  as  exhibit  **A,"  was  a 
legal  and  valid  agreement  when  entered  into 
by  the  parties  thereto. 

Hall  Neilson,  formerly  a  resident  and 
merchant  of  the  city  of  Richmond,  removed 
to  the  city  of  Washington  in  the  year  1852, 
and  continued  to  reside  there  until  his  deith. 
in  the  year  1860.  He  left  a  widow,  Mary 
Archer,  a  daughter  by  a  former  marriage, 
Edmonia,  and  three  children  by  his  last 
marriage,     Mary    Tuly,    Thomas     H.,    and 


•Wltnemi— Competency — Time    to    Object. 

— In  Warwick  v.  Warwick.  31  Gratt.  70,  the  principal 
case  is  cited  as  authority  for  the  proposition 
that  because  the  competency  of  a  witness  is  not  ex- 
cepted to  until  four  questions  had  been  propounded  to 
him  in  his  examination  in  chief,  the  rig^J 
such  exceptions  was  not  waived.    JV 


the   rightTto 

lOogle 
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Fanny  Neilson.     After  his  death  his 

734  family,  consisting  *of  his  widow  and 
his  children  by   her,  removed  to  the 

city  of  Philadelphia.  Hall  Neilson  was 
supposed  to  be  entitled  at  his  death  to  cer- 
tain real  estate  in  and  near  Richmond,  and 
after  the  late  war  between  the  United  States 
and  the  Confederate  States,  to-wit:  in  1865, 
his  widow  determined  to  go  to  Richmond 
and  inquire  into  and  attend  to  the  matter. 
Her  son,  Thomas  H.  Neilson,  it  seems,  was 
then  living  in  Albany,  where  he  was  study- 
ing law,  so  that  she  could  not  get  him  to  go 
with  her,  if  he  was  old  enough  for  the 
purpose.  He  was  ov«r  twenty-one  years  of 
age.  She  therefore  made  an  arrangement 
with  the  appellee,  General  Samuel  M.  Bow- 
man, then,  and  probably  still,  a  resident  of 
the  state  of  New  York,  who  had  been  a 
friend  of  her  husband,  and  was  still  a 
friend  of  his  family,  to  go  with  her  and  aid 
her  in  obtaining  the  information  she  desired 
in  regard  to  the  said  estate  in  and  near 
Richmond.  They  accordingly  went  to  Rich- 
mond and  made  inquiry  and  obtained  infor- 
mation as  aforesaid.  After  their  return  to 
their  homes,  the  agreement  aforesaid  was 
entered  into  between  the  said  widow  and 
the  said  children  by  her  of  the  first  part, 
and  the  said  Bowman'  of  the  second  part. 
It  recites  that,  "whereas  said  parties  of  the 
first  part  have  purchased  of  Edmonia  Neil- 
son all  her  right,  &c.,  both  as  creditor  and 
heir  at  law,  in  the  estate  of  the  said  Hall 
Neilson,  deceased,  and  are  now  desirous  of 
closing  out  the  business  of  the  estate  as 
soon  as  possible;  and  whereas  so  much  of 
said  estate  as  lies  in  Ae  state  of  Virginia 
is  situated,  &c.,  in  the  city  of  Richmond  and 
the  county  adjacent,  and  consists  of  city 
lots,  lands,  water  privileges,  &c.,  all  of 
doubtful  and  uncertain  value,  and  more  or 
less  beclouded  by  adverse  claims,  tax  titles, 
&c.;  and  whereas  said  party  of  the  second 
part  is  willing  to  undertake  the  sole  man- 
agement and  control  of  said  portion  of 
said    estate."      The    said    agreement 

735  *then    proceeds    thus:     "Now,    it    is 
agreed    as    follows,    to-wit:    that    the 

said  party  of  the  second  part  will,  and 
hereby  so  agrees,  undertake  the  manage- 
ment and  control  of  all  the  property  and 
interests  of  every  kind  and  description  in 
the  state  of  Virginia  belonging  to  the  said 
estate  of  the  said  Hall  Neilson,  deceased; 
that  he  will  advance  and  pay  all  taxes  now 
due  and  unpaid  on  the  same;  that  he  will, 
as  soon  as  possible,  get  said  property  in 
condition  for  sale  and  cause  it  to  be  sold, 
and  keep  an  accurate  account  of  the  proceeds 
thereof  and  pay  over  the  same  as  follows: 

"First.  Five  thousand  dollars  to  Edmonia 
Neilson,  so  as  to  take  up  and  cancel  the  ob- 
ligations of  the  said  parties  of  the  first  part, 
given  by  them  for  her  interest  as  heir  in 
the  estate  aforesaid. 

"Second.  Five  thousand  dollars  each  to 
Mary  Tuly  Neilson  Jackson,  Thomas  Hall 
Neilson  and  Fanny  Neilson,  respectively,  or 
in  that  proportion,  if  the  proceeds  shall 
amount  to  less  than  the  sum  of  $15,000, 
after  paying  the  above  named  sum  to  said 


Edmonia  Neilson.  And  it  is  further  agreed 
by  and  between  all  the  parties  hereto  that 
said  party  of  the  second  part  shall  have  for 
his  personal  services  in  the  premises,  and 
for  advances  made  and  to  be  made  for  the 
benefit  of  such  estate,  all  the  benefits,  pro- 
ceeds and  residue  of  such  estate,  after  pay- 
ing the  sums  aforesaid;  but  he  is  not  to  be 
held  liable  to  pay  said  sums  faster  than  he 
can  realize  from  sales  of  the  property  afore- 
said. 

"It  is  contemplated  by  all  the  parties 
hereto  that  said  party  of  the  second  part 
will  give  the  business  his  personal  and 
prompt  attention;  that  he  will  cause  suits 
to  be  instituted  in  partition  for  the  purpose 
of  closing  up  the  estate,  and  in  case  of  sales 
by  order  or  decree  of  court,  that  he  will  bid 
in  the  property  and  hold  it  in  his  own 
name,  if  he  shall  deem  it  for  the  best 
736  interests  of  the  *party  of  the  first  part 
to  do  so,  and  that  in  all  such  proceed- 
ings he  is  to  have  the  friendly  co-operation 
and  aid  of  the  said  parties  of  the  first  part. 
And  Augustus  Tackson  having  intermarried 
with  the  said  Mary  Tuly  Neilson,  and  con- 
curring in  this  agreement,  joins  in  its  ex- 
ecution." 

The  said  agreement  was  then  signed  and 
sealed  by  all  the  parties  thereto,  including 
the  said  Augustus  Jackson. 

The  agreement  was  speculative  in  its  na- 
ture, and  upon  a  subject  about  which  none 
of  the  parties  (all  of  whom  were  non-resi- 
dents of  the  State)  had  much,  if  any,  infor- 
I  mation.     It  was  supposed  to  embrace  some 
I  valuable  land,  which  turned  out  afterwards 
I  not  to  be  a  part  of  it.     The  party  of  the 
second   part.   General   Bowman,  appears   to 
have  been  a  good  lawyer  and  well  informed 
man  of  business.     The  parties   of  the   first 
part,  the  widow  and  heirs  of  Hall  Neilson, 
were   all   ladies  except  one,  who   was  in  a 
distant   state   pursuing  his   legal   education. 
These  ladies  had  the  utmost  confidence  in 
General    Bowman;   did,   without   hesitation, 
whatever  he  required  them  to  do  in  regard 
'  to  the  subject  of  the  agreement,  and  seemed 
I  to  be  ready  to  do  whatever  else  he  might 
!  have  required  in  that  regard.    The  result  of 
j  the    agreement    might    have    inured    very 
greatly  to  the  advantage  of  General  Bovy- 
man,  and  to  the  corresponding  disadvantage 
of  Hall  Neilson's  heirs,  while  it  could  not 
have  occasioned  any  material  loss  to  him. 
On  the  other  hand,  the  three  heirs  of  Hall 
Neilson,  who  were  children  of  his  widow, 
could,  by  possibility  derive  from  the  subject 
no  more  than  five  thousand  dollars  each  at 
some  future  day,  and  would  derive  not  so 
much,  if  the  proceeds  of  the  subject  out  of 
which  the  payments  to  them  was  to  be  made 
should  turn  out  to  be  insufficient  to  pay  the 
full  amounts.    Still  the  parties  to  the  agree- 
I  ment   were   all   sui   juris   and   legally 

I  737      competent  to  contract  with  each  *other. 
1  There   was   no   fiduciary  relation   be- 

tween them  when  they  entered  into  the  said 
I  agreement;  and  it  was  not  obtained  by  any 
fraud  on  the  part  of  General  Bowman,  nor 
'  made  under  any  mistake  on  the  part  of  the 
widow  and  heirs  of  Hall  Neilson,  the  parties 
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of  the  first  part.  The  agreement,  therefore, 
however  speculative,  or  even  unequal  it  may 
have  been,  was  legal  and  valid  when  entered 
into  by  the  parties  the*reto. 

But  the  court  is  further  of  opinion,  that 


738,  7S8,  740 


and  judgment  of  the  agent;  and  the  habitual 
confidence  reposed  in  the  latter  makes  all 
his  acts  and  statements  possess  a  command- 
mg  mfluence  over  the  former.  Indeed,  in 
such  cases  the  agent  too  often  so  entirely 


the  subsequent  agreement  between  the  same  "  misleads  the  judgment  of  his  principal  that, 
parties,  entered  into  in  December,  1869,  or  ,'  while  he  is  seeking  his  own  peculiar  advan-* 
January,   1870,  to  change  the  said  original 
agreement,  so  as  to  increase  the  compensa- 
tion to  which  the  said  Bowman  was  to  be 


entitled  under  the  same  for  his  attention  to 
the  business  therein  mentioned,  and  to 
diminish  the  amounts  thereby  stipulated  to 
be  paid  to  Mary  Tuly  Neilson  Jackson, 
Thomas  H.  Neilson,  and  Fanny  Neilson, 
respectively,  out  of  the  proceeds  of  the  sale 
of  the  estate  therein  mentioned,  was  an 
illegal  and  invalid  agreement. 

Although  no  fiduciary  relation  existed 
between  the  said  Bowman  and  the  said  par- 
ties of  the  first  part  of  the  said  original 
agreement,  or  any  of  them,  at  the  time 
it  was  entered  into;  yet  such  a  relation  was 
thereby  created  and  thereafter  existed,  and 
continued  to  exist  when  the  said  subsequent 
agreement  was  entered  into  between  the 
said  parties  to  the  same. 

The  fiduciary  relation  so  created  and  ex- 
isting was  that  of  principal  and  agent,  and 
trustee  and  cestui  que  trust.  That  such  a 
relation  was  so  created  and  so  existed  be- 
tween the  said  parties,  is  plainly  apparent 
on  the  face  of  the  said  original  agreement, 
the  terms  of  which  have  already  been  set 
out  in  this  opinion,  and  need  not  be  here 
again  repeated.  In  1868,  at  the  request  of 
the  agent,  two  deeds  were  executed  by  his 
principal,  conveying  to  him  the  prop- 
erty which  was  the  subject  of  the 
788  *agency,  to  enable  the  agent  to  dis- 
pose of  it  more  readily  and  conven- 
iently. There  was  no  declaration  of  trust 
on  the  face  of  either  of  these  deeds;  but  the 
trusts  on  which  thfcy  were  made  were  well  I 
understood  and  agreed  between  the  parties, 
and  the  relation  of  trustee  and  cestui  que 
trust  clearly  existed  between  them  under  the 
said  deeds. 
The  duties  of  an  agent  or  trustee  arising 


tage,  he  seems  but  consulting  the  advantage 
and  interests  of  his  principal."  After 
making  a  quotation  from  Cicero,  the  author 
thus  further  proceeds:  "It  is  theref'orc  for 
the  common   security   of  all   mankind  that 

gifts  procured  by  agents,  and  pur- 
739      chases    mad*;    bv    them    ♦from   their 

principals,  should  be  scrutinized  with 
a  close  and  vigilant  suspicion.  And,  indeed, 
considering  the  abuses  which  may  attend 
any  dealings  of  this  sort  between  principals 
and  agents,  a  doubt  has  been  expressed 
whether  it  would  not  have  been  wiser  for 
the  law  in  all  cases  to  have  prohibited  them, 
since  there  must  always  be  a  conflict  be- 
tween duty  and  interest  on  such  occasions. 
Be  this  as  it  may,  it  is  very  certain  that 
agents  are  not  permitted  to  become  secret 
vendors  or  purchasers  of  property  which 
they  are  authorized  to  buy  or  sell  for  their 
principal;  or,  by  abusing  their  confidence, 
to  acquire  unreasonable  gifts  or  advantages; 
or,  indeed,  to  deal  validity  with  their  prin- 
cipals in  any  case,  except  where  there  is 
the  most  entire  good  faith,  and  a  full  dis- 
closure of  all  facts  and  circumstances,  and 
an  absence  of  all  undue  influence,  advan- 
tage, or  imposition." 

And  in  section  321,  the  same  author  pro- 
ceeds thus:  "In  the  next  place  with  regard 
to  the  relation  of  Vustee  and  cestui  que 
trust.  In  this  class  of  cases,  the  same  prin- 
ciples govern,  as  in  cases  of  guardian  and 
ward,  with  at  least  as  much  enlarged  liber- 
ality of  application,  and  upon  grounds  quite 
as  comprehensive.  Indeed,  the  cases  arc 
usually  treated  as  if  they  were  identical. 
A  trustee  is  never  permitted  to  partake  of 
the  bounty  of  the  party  for  whom  he  acts, 
except  under  circumstances  which  would 
make  the  same  valid,  if  it  were  a  case  of 
guardianship.     A    trustee    cannot   purchase 


ine  auues  or  an  ageni  or  irusiee  arising    "r   t,-     ^.e*.,;    ««^   «■ -.«.    -    i  j       i-i 

from  such  a  relation,  and  the  onus  which  I  "L!"'^  «r.T..*'".t  '{'^'''.JJ'^T.  l^^lJll!! 
rests  upon  him  to  show  that  he  is  entitled 
to  the  benefit  of  any  agreement  made  by 
him  with  his  principal  or  cestui  que  trust. 


are  strongly  set  forth  in  the  elementary 
books  and  adjudged  cases  on  the  subject. 
Some  of  these  will  now  be  noiced. 

In  1  Story's  Equity  Jurisprudence,  §§ 
307-323  inclusive,  edition  of  1866,  by  Red- 
field,  the  subject  of  constructive  fraud 
arising  from  some  confidential  or  fiduciary 
relation  between  parties,  is  fully  considered, 
and  a  great  many  cases  are  referred  to  in 
the  notes  to  those  sections.  After  treating 
of  various  instances  of  such  a  relation,  thg 
learned  author  of  that  work,  in  section  315, 
proceeds  thus:  "In  the  next  pjace,  the  rela- 
tion of  principal  and  agent.  This  is  affected 
by  the  same  considerations  as  the  preceding, 
founded  upon  the  same  enlightened  policy. 
In  all  cases  of  this  sort,  the  principal  con- 
tracts for  the  aid  and  benefit  of  the   skill 


language  of  an  eminent  judge,  a  trustee 
may  purchase  of  his  cestui  que  trust,  pro- 
vided there  is  a  distinct  and  clear  contract, 
ascertained  to  be  such,  after  a  jealous  and 
scrupulous  examination  of  all  the  circum- 
stances, and  it  is  clear  that  the  cestui  que 
trust  intended  that  the  trustee  should  buy, 
and  there  is  no  fraud,  no  concealment,  and 
no    advantage    taken    by    the    trustee    of 

information  acquired  by  him  as 
740    *trustee.     But   it  is  difficult  to  make 

out  such  a  case  where  the  exception 
is  taken,  especially  when  there  is  any  inad- 
equacy of  price,  or  any  inequality  in  the 
bargain.  And,  therefor,  if  a  trustee,  though 
strictly  honest,  should  buy  for  himself  an 
estate  of  his  cestui  que  trust,  and  then 
should  sell  it  for  more,  according  to  the 
rules  of  a  court  of  equity,  ^rom  general  pol- 
icy and  not  from  any  peculiar  imputation 
of  fraud,  he  would  be  held  still  to  remain  a 
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trustee  to  all  intents  and  purposes,  and  not 
to  be  permitted  to  sell  to  or  for  himself.*' 

In  the  cases  of  Fox  v.  Machreth  and  Pitt 
V.  Machreth,  and  the  copious  notes  to  those 
cases  reported  in  Leading  Cases  of  Equity, 
vol.  1,  part  1,  edition  of  1876,  pp.  (toi^) 
188-264,  marginal  115-177,  will  be  found 
a  statement  of  all  the  principles  of  law  and 
equity  arising  from  the  fiduciary  relations 
before  referred  to;  and  it  is  unnecessary, 
and  would  be  very  tedious,  to  attempt  to 
repeat  them  in  detail  in  this  opinion. 

There  is,  no  doubt,  much  conflict  in  the 
vast  multitude  of  cases  on  the  subject,  and 
it  is  impossible  to  reconcile  them  all.  But 
without  making  the  vain  attempt  to  do  so, 
it  is  sufficient  to  say  we  are  of  opinion  that, 
according  to  the  well  settled  principles  of 
law  and  equity  on  the  subject,  the  subse- 
quent agreement  before  referred  to,  made 
to  modify  and  change  the  original  agree- 
ment aforesaid,  was  illegal  and  invalid. 

There  are  two  grounds,  if  no  other,  upon 
each  of  which  we  think  the  subsequent 
agreement  was  illegal  and  invalid. 

First.  The  agent.  Bowman,  failed  to  in- 
form his  principals  of  all  the  facts  within 
his  knowledge,  material  to  enable  them  to 
determine  discreetly  whether  they  would 
agree  to  the  proposed  modification  and 
change  of  the  original  agreement.  It  was 
certainly  the  duty  of  the  agent  to  give  such 
information  to  his  principals.  It  is 
741  ♦certain  that  he  did  not  do  so;  and  it 
is  very  certain  that  if  he  had  done 
so,  they  would  not  have  agreed  to  the  pro- 
posed modification  and  change.  The  in- 
evitable result  of  all  this  is,  that  the  new 
or  subsequent  agreement  was  illegal  and 
invalid. 

Mrs.  Neilson,  in  her  deposition,  says  that 
the  reasons  urged  by  General  Bowman  for 
the  purpose  of  inducing  a  modification  of 
the  contract  of  1865  were,  that  some  of  the 
property  represented  by  Mr.  Ladd  (^o  whom 
nc  had  been  referred  by  her  for  information 
on  the  subject)  to  belong  to  the  Neilson 
estate,  did  not  belong  to  it;  that  the  prop- 
erty had  not  turned  out  as  valuable  as  he 
supposed  it  would,  and  that  he  would  lose 
money  and  be  subjected  to  loss  unless  that 
contract  was  modified. 

It  is  not  pretended  that  any  fraud  or  mis- 
representation was  practiced  on  General 
Bowman  by  the  other  parties  to  the  origi- 
nal contract,  or  any  of  them,  to  induce  him 
to  enter  into  it.  They  knew  little  or  noth- 
ing about  the  property  when  that  contract 
was  made.  General  Bowman  had  examined 
it  and  made  inquiries  about  it.  The  con- 
tract was  proposed  and  drawn  by  himself, 
and  accepted  by.  the  other  parties.  It  was 
a  contract  of  speculation  in  its  nature, 
whereby  he  might,  according  to  the  result, 
make  little  or  nothing,  or  a  great  deal; 
while  the  other  parties  could  not  realize 
more  than  a  certain  sum,  and  might  not 
realize  so  much,  or  even  anything.  Had 
the  result  been  favorable  to  the  agent  be- 
yond, his  highest  expectations,  he  would 
have  been  entitled  to  the  full  benefit  of  it, 
and  the  other  parties  could  not,  and  doubt- 


741,  742,  74S 

less  would  not,  have  complained.  Suppos- 
>ng  the  result  to  have  been  different,  and 
that  the  property  had  yielded  enough  to  pay 
the  utmost  amount  to  which  the  other  par- 
tics  could  have  been  entitled  under  the  con- 
tract, but  not  a  cent  of  surplus  for  General 
Bowman,  he  would  have  had  no  just  or 
legal  cause  of  complaint.  The  fact 
742  ♦that  some  lots  which  were  supposed 
to  constitute  a  part  of  the  property 
when  the  contract  was  made,  were 
not  in  fact  a  part  of  it,  and  that  thus  the  ad- 
vantage of  the  said  contract  to  him  was  not 
so  great  as  it  would  otherwise  have  been, 
can  make  no  difference.  His  appeal  to  the 
other  parties  for  a  change  of  the  contract 
was,  therefore,  addressed  solely  to  their 
generosity.  They  were  grateful  to  him  for 
his  kindness  to  them,  and  generously  agreed 
to  make  the  proposed  change,  in  order  that 
he  might  be  saved  from  an  apprehended 
loss. 

Under  such  circumstances,  uberrima  fides 
ought  to  have  been  practiced  by  the  agent. 
He  should  have  made  the  fairest  and  fullest 
disclosure  to  his  principals,  to  put  them  in 
possession  of  all  the  knowledge  necessary 
to  enable  them  to  understand  his  situation 
in  the  matter.  Especially  he  ought  to  have 
laid  before  them  the  contract  whicfr  he  had 
already  made  for  the  sale  of  the  entire  sub- 
ject of  his  agency  to  E.  S.  Hamlin.  Had 
he  done  so,  it  would  at  once  have  appeared 
to  them  what  he  would  make  by  his  agency, 
supposing  the  contract  with  Hamlin  to  be 
faithfully  performed.  Instead  of  doing  so, 
he  gave  them  little  or  no  information  on 
the  subject.  The  counsel  for  the  principals 
contend  that  according  to  the  evidence  in 
the  record,  the  amount  of  the  purchase 
money  of  the  property  sold  by  the  agent. 
Bowman,  to  Hamlin,  was  $39,000,  subject 
to  little,  if  any,  deduction,  while  the. coun- 
sel for  the  agent  contends  that  the  amount 
would  be  much  less.  If  it  be  anything  like 
that  amount,  or  even  $20,000  or  $25,000,  it 
would  afford  a  large  amount  of  compensa- 
tion and  profit  to  the  agent  under  his  origi- 
nal agreement;  and  certain  it  is,  that  infor- 
mation of  that  fact  would  have  prevented 
the  principals  from  agreeing  to  any  modifi- 
cation or  change  of  that  agreement. 
748  ♦One  of  the  items  in  the  account  in 

which  the  consideration  of  the  sale  by 
Bowman  to  Hamlin  is  estimated  at  $39,000, 
as  aforesaid,  is  the  sum  of  $15,000  for  two 
tracts  of  land  in  Warwick  county,  near  New- 
port News,  conveyed  by  Hamlin  to  Mrs.  E. 
A.  Be  A'man,  wife  of  General  Bowman,  by 
deed  dated  November  10th,  1869.  In  that 
deed  the  consideration  expressed  is  that 
sum,  which  shows  that  it  was  the  estimated 
value  of  the  land  in  the  transaction  between 
Bowman  and  Hamlin  in  regard  to  the  sale 
by  the  former  to  the  latter  of  the  Neilson 
property.  It  is  true  that  Mrs.  Neilson  tes- 
tifies that  Bowman,  in  a  conversation  with 
her,  said  he  would  have  to  lake  for  his  ad- 
vances a  little  farm  in  Virginia,  worth  some' 
four  or  five  thousand  dollars,  which  was,  no 
doubt,  the  land  near  Newport  News,  before 
referred  to.    It  is  also  true  that  William  F. 
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Giddings,  a  lawyer  residing  at  Newport 
News  and  a  witness  for  the  plaintilTs,  testi- 
fies that  he  would  have  considered  six  thou- 
sand dollars  as  the  fair  value  of  the  land  at 
the  time  of  its  conveyance  by  Hamlin  to 
Mrs.  Bowman,  and  mere  than  it  would  then 
have  sold  for  in  cash;  and  other  witnesses 
testify  that  its  value  was  even  less.  On 
the  other  hand,  it  is  true  that  in  January, 
1873,  Bowman  sold  and  conveyed  the  same 
land,  including  fifty  acres,  and  it  seems 
another  small  parcel  of  land,  to  Alexander 
B.  Green,  for  $17,500.  And  it  is  also  true 
that  Bowman  (who  lived  on  the  land  near 
Newport  News  called  the  Fitchett  farm, 
conveyed  to  him  or  rather  to  his  wife  by 
Hamlin,  as  aforesaid,  from  about  the  time 
of  such  conveyance  until  about  the  time  of 
the  said  sale  to  Green)  stated  in  the  pres- 
ence of  the  witness,  Giddings,  in  the  fall  of 
1871,  that  he  made  clear  by  the  transaction 
with  Hamlin  the  Fitchett  farm  and  tjjn 
thousand  dollars  besides. 

It  was  a  breach  of  trust  in  Bowman  to 
have  the  Fitchett  farm  conveyed  to  his 
744*  wife  by  Hamlin,  and  it  ♦remained  a 
part  of  the  trust  subject  after  such 
conveyance,  and  until  it  was  sold  to  Green. 
So  that  the  purchase  money  to  be  paid  by 
Green  constituted  a  part  of  the  Neilson 
trust  fund  for  the  purposes  of  the  trust. 
According  to  the  terms  of  the  original 
agreement  the  agent,  Bowman,  was  entitled 
to  nothing  out  of  the  proceeds  of  the  sale 
of  the  subject  of  the  agency  (except,  per- 
haps, the  necessary  expenses  of  the  agency) 
until  the  heirs  of  Hall  Neilson  should  have 
received  the  amounts  stipulated  to  be  paid 
to  them  respectively  out  of  the  said  pro- 
ceeds of  sale. 

Secondly.  By  the  said  original  agreement 
the  agent,  Bowman  expressly  stipulated  that 
he  would,  "as  soon  as  possible,  get  said  prop- 
erty in  condition  for  sale,  and  cause  it  to  be 
sold,  and  keep  an  accurate  account  of  the 
proceeds  thereof,  and  pay  over  the  same  as 
follows:"  and  then  follows  the  directions 
for  the  payments  agreed  to  be  made,  first, 
to  Edmonia  Neilson,  and  secondly,  to  the 
children  of  Mrs.  Neilson,  respectively,  as 
aforesaid,  and  an  agreement  by  and  between 
all  the  parties  that  the  said  Bowman  shall 
have  for  his  personal  services  in  the  prem- 
ises, and  for  advances  made  and  to  be  made 
for  the  benefit  of  such  estate,  all  the  residue 
thereof,  after  paying  the  sums  aforesaid,  &c. 

By  agreement  made  the  14th  day  of  No- 
vember, 1869,  between  said  Bowman  and 
Hamlin  (marked  "Exhibit  D,"  and  filed 
with  the  bill),  said  Bowman  sold  to  said 
Hamlin  all  his  interest  in  the  property 
known  as  the  Spring  Hill  property,  lying, 
&c.,  which  said  Bowman  purchased  at  com- 
missioner's sale,  March,  1868,  the  interest  of 
said  Bowman  being  two-thirds  thereof;  also 
the  property  lying  in  James  river  known 
as  the  "Neilson  property,"  &c. ;  and  the  said 
Bowman  agreed  to  convey  said  property, 
by  good  warranty  deed,  on  the 
745  *said  Hamlin  performing  or  being 
ready  to  perform  his  agreements 
thereinafter  mentioned. 


The  said  Hamlin,  on  his  part,  agreed, 
within  ten  days  from  date,  to  convey  to  said 
Bowman  and  his  heirs,  by  good  warranty 
deed,  a  farm  then  owned  by  him  on  James 
river,  in  the  county  of  Warwick,  knowD  as 
the  Fitchett  farm,  and  containing,  &c,  250 
acres  of  land;  also  that  he  would  procure  to 
be  conveyed  by  like  deed  to  said  Bowman, 
as  soon  as  title  could  be  obtained  by  order 
of  court,  &c.,  a  strip  of  land  supposed  to 
be  fifty-five  acres,  running  through  the 
said  Fitchett  farm. 

On  the  delivery  of  the  said  deed  for  the 
Fitchett  place  by  said  Hamlin,  said  Bow- 
man was  to  deliver  the  deed  for  the  lands 
therein  agreed  to  be  conveyed  to  said  Ham- 
lin; and  said  Hamlin  was  to  execute  a  note 
and  mortgage  on  the  Neilson  property  for 
$12,000,  bearing  interest  at  six  per  cent, 
at  such  long  time  as  said  Bowman  could 
negotiate  for  w^ith  Neilson's  heirs;  also 
note  and  mortgage  on  the  Spring  Hill  pTO^ 
erty  for  $11,000,  and  interest  at  six  per 
cent.,  and  payable  $8,000  in  annual  pay- 
ments of  $2,000  each,  with  interest,  and 
the  balance  in  five  years  from  date;  also 
said  Hamlin  agreed  to  pay  said  Bowman 
on  demand  in  personal  property  which  he 
owned  at  Newport  News,  $1,000. 

The  said  agreement  was  made  before 
there  was  any  change  or  modification  of 
the  original  agreement  aforesaid;  though, 
no  doubt,  after  said  Bowman  had  formed  an 
intention  to  apply  for  such  change,  and  the 
stipulation  therein  contained,  that  said 
Bowman  would  negotiate  with  Neilson's 
heirs  for  such  long  credit  as  he  could  ob- 
tain from  them  for  the  $12,000  of  the  pur- 
chase money  of  the  property  sold  to  Hamlin, 
which  he  expected  and  intended  to  be  paid 
to  the  said  heirs,  or  rather  three  of  them,  was 
certainly  a  stipulation  to  violate  his  duty 
as  agent;  which  duty  required  him  to 
746  do  the  best  he  could  *for  his  princi- 
pals. They  were,  as  he  well  knew,  in 
need  of  the  money  which  they  were  entitled 
to  receive  under  the  agreement  as  soon  as 
it  could  be  made  by  their  agent,  who  ex- 
pressly promised  in  the  said  original  agree- 
ment "  that  he  would,  as  soon  as  possible, 
get  said  property  in  condition  for  sale,  and 
cause  it  to  be  sold,  and  keep  an  accurate 
account  of  the  proceeds  thereof,  and  pay 
over  the  same"  to  the  heirs  of  Neilson,  to 
the  extent  of  the  amounts  agreed  to  be  paid 
to  them  respectively,  before  anything  could 
be  retained  by  him  on  account  of  his  com- 
pensation as  agent  or  anything  else.  And 
yet  he  promises,  in  his  agreement  with  Ham- 
lin, to  endeavor  to  obtain  from  the  heirs  of 
Neilson  their  consent  to  give  to  Hamlin  a 
long  credit  on  a  note  and  mortgage  on  the 
Neilson  property  for  $12,000,  bearing  in- 
terest at  six  per  cent,  which  he  agreed  to 
accept  from  Hamlin  in  part  of  the  purchase 
money  of  said  property,  and  which  he  ex- 
pected and  intended  to  assign  to  the  said 
heirs  (except  Edmonia  Neilson),  in  payment 
of  that  would  be  due  to  them  out  of  the 
said  purchase  money.  Instead  of  that,  his 
plain  duty  as  agent  of  the  said  heirs  was 
to  obtain  for  them  as  soon  as  possible  the 
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portion  of  the  said  money  to  which  they 
would  become  entitled.  Birt  he  preferred 
to  consult  his  own  interest  and  the  interest 
of  Hamlin  to  that  of  his  principals  in  this 
matter.  And  in  doing  so,  he  violated  a 
plain  rule  of  law  and  equity  which  applies 
to  persons  standing  in  the  fiduciary  rela- 
tions to  each  other  which  existed  between 
him  and  his  principals  as  aforesaid. 

Other  reasons  might  be  assigned,  but 
surely  enough  has  already  been  said  to  show 
that  the  subsequent  agreement  was  illegal 
and  invalid. 

The  court  is  further  of  opinion,  that  the 

said     subsequent    agreement    being    illegal 

and    invalid,    the    said    original    agreement 

remains  in  full  force  and  effect  as  if 

747  *the  subsequent  agreement  had  never 
been  entered  into.  The  latter  agree- 
ment is  altogether  illegal  and  invalid,  and 
therefore  cannot  have  the  effect  of  invali- 
dating the  former  agreement. 

The  court  is  therefore  of  opinion,  that  the 
riphts  of  the  parties  to  this  suit  must  be 
adjusted  and  adniinistered  according  to  the 
said  original  agreement,  unaffected  by  the 
said  subsequent  agreement  or  anything 
done  under  it,  except  as  hereinafter  men- 
tioned. Accordin'^  to  the  said  original 
agreement,  the  said  agent.  Bowman,  be- 
came indebted  to  each  of  his  said  principals, 
Mary  Tuly  Neilson  Jackson,  Thomas  Hall 
Neilson,  and  Fanny  Neilson,  in  the  prin- 
cipal sum  of  five  thousand  dollars,  which 
should  bear  interest  from  the  10th  day  of 
November,  1869,  until  paid,  that  being  the 
day  from  which  Hamlin  was  to  pay  interest 
on  the  bonds  given  by  him  to  said  Bowman 
for  the  balance  of  the  purchase  money  of 
the  property  sold  by  the  latter  to  the  former 
as  aforesaid,  after  deducting  fifteen  thou- 
sand dollars,  the  price  of  the  land  near  New- 
port News  conveyed  by  Hamlin  to  Mrs. 
Bowman,  by  deed  dated  on  the  said  10th 
day  of  November,  1869,  and  one  thousand 
dollars,  the  price  of  the  personal  property 
on  said  land  received  by  said  Bowman  from 
said  Hamlin  as  aforesaid.  The  said  three 
sums  of  five  thousand  dollars,  amounting 
together  to  the  sum  of  fifteen  thousand  dol- 
lars, are  subject  to  no  abatement  on  account 
of  any  inadequacy  of  the  proceeds  of  sale 
of  the  property  in  the  state  of  Virginia,  be- 
longing to  the  estate  of  said  Hall  Neilson 
and  sold  by  said  Bowman;  as  the  said  pro- 
ceeds, after  paying  five  thousand  dollars  to 
Edmonia  Neilson,  as  provided  for  in  the 
said  original  agreement,  greatly  exceed  the 
said  sum  of  fifteen  thousand  dollars. 

But  the  said  sum  of  fifteen  thousand  dol- 
lars is  subject  to  a  credit  for  the  sum  of 
twelve  thousand  dollars,  amount  of  the 
notes  of  the  said  Hamlin,  dated  No- 

748  vember   lOth,  *1869,   and   bearing  in- 
terest at  six  per  centum,  secured  by 

deed  of  trust  on  the  Spring  Hill  property, 
which  notes  were  endorsed  by  the  said  Bow- 
man to  Mary  Tuly  Neilson  Jackson,  Thomas 
H.  Neilson,  and  Fanny  Neilson  Wells,  and 
to  the  benefit  of  which  said  notes  and  of 
t>e  liability  of  the  endorser  thereon,  and 
of  the  deed  of  trust  executed  for  their  se- 
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curity,  the  said  Mary  Tuly  Neilson  Jackson, 
Thomas  Hall  Neilson,  and  Fanny  Neilson 
(now  Fanny  Neilson  Wells,  are  entitled  on 
account  and  in  part  of  the  said  three  sums 
of  five  thousand  dollars  due  to  them,  respec- 
tively, under  the  said  original  agreement, 
making  together  the  principal  sum  of  fifteen 
thousand  dollars,  with  interest  from  the  10th 
day  of  November,  1869,  as  aforesaid.  After 
applying  the  said  credit,  the  balance  of  the 
principal  remaining  due  of  the  said  sum  of 
fifteen  thousand  dollars  is  three  thousand 
!  dollars,  which  should  bear  interest  from  the 
'  said  lOth  day  of  November,  1869. 

The  said  Bowman,  or  the  trust  fund  with 
which  he  is  chargeable,  or  which  came  to 
his  hands  as  agent  as  aforesaid,  is  further 
indebted  to  the  same  parties  in  the  sum  of 
twelve  hundred  and  fifty  dollars,  with  in- 
terest thereon  from  the  30th  day  of  Novem- 
I  ber,  1871,  till  payment,  that  being  the  sum 
I  paid,  on  or  about  that  day,  to  Major  Page, 
I  attorney  of  the  said  Bowman,  out  of  in- 
terest then  due  on  the  said  notes  of  Hamlin, 
endorsed  by  Bowman,  to  the  said  parties, 
and  being  cne-half  of  the  principal  of  the 
last  moiety  of  the  sum  of  five  thousand  dol- 
lars payable  to  Edmonia  Neilson  under  the 
original  agreement  aforesaid,  out  of  the 
estate  of  Hall  Neilson  in  the  hands  of  said 
Bowman  as  aforesaid. 

There  is,  therefore,  now  due  to  the  said 
parties,  over  and  above  what  is  due  to  them 
on  the  said  notes  of  said  Hamlin  for  twelve 
thousand  dollars,  secured  by  deed  of  trust 
and  endorsed  to  them  by  said  Bow- 
749  man  as  aforesaid,  ♦the  sum  of  four 
thousand  two  hundred  and  fifty  dollars, 
with  interest  on  three  thousand  dollars, 
part  thereof,  from  the  10th  day  of  Novem- 
ber, 1869,  till  payment,  and  on  twelve  hun- 
dred and  fifty  dollars,  the  residue  thereof, 
from  the  30th  day  of  November,  1871,  till 
payment;  for  which  the  said  Bowman  is 
personally  liable,  he  having  actually  re- 
ceived more  money  arising  from  the  trust 
estate  created  by  the  said  original  agree- 
ment and  applicable  under  the  same  to  the 
payment  of  said  principal  and  interest  so 
due,  than  is  sufficient  for  that  purpose,  and 
for  which  the  trust  estate  created  by  the 
original  agreement  is  liable;  and  especially 
the  two  notes  of  said  Hamlin  to  said  Bow- 
man, one  for  $2,000  due  January  1st,  1874, 
with  interest,  and  the  other  for  $3,000,  due 
January  1st,  1875,  with  interest,  enjoined 
by  an  order  made  in  this  cause  by  the  judge 
of  the  circuit  court  of  Warwick  county  on 
the  25th  day  of  February,  1873;  and  also  the 
bonds  of  the  defendant,  A.  B.  Green,  to 
said  Bowman,  given  for  the  purchase  of 
certain  lands  in  Warwick  county,  enjoined 
by  another  order  made  in  this  cause  by  the 
judge  of  the  circuit  court  of  Elizabeth  City 
county  (to  which  the  cause  had  been  re- 
moved), on  the  21st  day  of  June,  1873. 
The  said  two  injunctions  ought  to  remain 
in  force  to  secure  the  payment  and  until 
full  payment  of  the  said  sum  of  four  thou- 
sand two  hundred  and  fifty  dollars,  with  in- 
terest as  aforesaid,  still  due  to  the  said 
Mary   Tuly    Neilson   Jackson,    Thomas    H. 
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Neilson  and  Fanny  Neilson  Wells,  as  afore- 
said. 

The  court  is  therefore  of  opinion  that  the 
decree  appealed  from  in  this  case  is  erro- 
neous, and  ought  to  be  reversed  with  costs, 
and  the  cause  remanded  to  the  court  below 
to  be  further  proceeded  in  to  a  final  decree, 
in  conformity  with  the  foregoing  opinion. 

In  the  foregoing  opinion  we  have  not 
noticed  an  objection,  taken  for  the  first 
time  in  the  appellate  court  in  the 
V60  'Sprinted  argument  of  the  learned  coun- 
sel for  the  appellees,  that  the  appel- 
lants, Mary  A.  Neilson  and  Thomas  H. 
Neilson  were  incompetent  witnesses,  and 
that  their  depositions  ought  to  be  disre- 
garded by  the  appellate  court,  even  though 
no  such  objection  was  taken  in  the  court 
below;  and  the  case  of  Statham  &  als.  v. 
Ferguson's  adm'r  &  als.,  25  Gratt.  28,  was 
cited  in  support  of  that  view.  Hord's 
adm'r  v.  Colbert  &  als.,  decided  by  this 
court  in  January,  1877,  28  Gratt.  49,  is  a 
complete  answer  to  that  objection.  It  was 
there  held  that  the  plaintiff  having  cross- 
examined  C.  on  all  the  issues  in  the  cause, 
that  was  a  waiver  of  the  objection  to  his 
competency,  and  it  cannot  afterwards  be 
made,  even  in  the  court  below.  In  this 
case  the  appellee  Bowman,  who,  by  his 
counsel,  now  for  the  first  time,  in  the  ap- 
pellate court,  objects  to  the  competency  of 
the  witnesses,  Mary  A.  and  Thomas  H. 
Neilson,  made  no  such  objection  at  any 
time  in  the  court  below,  but  on  the  contrary 
he  gave  to  each  of  them  a  long  and  close 
cross-examination.  He  thereby  waived  his 
right  to  object  to  the  competency  of  the 
said  witnesses,  according  to  the  decision 
of  this  court  last  referred  to. 

In  the  case  in  25  Gratt.  28,  supra,  when  the 
plaintiff  was  introduced  as  a  witness  in 
the  case  in  the  court  below,  and  before 
her  examination  was  commenced,  an  ex- 
ception was  taken  and  written  at  the  head 
of  the  deposition  in  these  words:  "Defend- 
ants, by  counsel,  except  to  the  taking  of  the 
deposition  of  Mrs.  Mary  Ann  Ferguson,  the 
plaintiff  in  this  cause,  and  to  the  reading 
of  the  same,  on  the  ground  that  she  is  in- 
competent to  testify  on  her  own  behalf, 
being  a  party  to  the  contract,  the  validity 
of  which  is  in  controversy  in  this  suit." 
It  does  not  appear  from  the  report  of  the 
case  whether  she  was  cross-examined  by  the 
defendants  or  not.  But  even  if  she  was, 
any  inference  from  that  fact  of  an  intention 
to  waive  objection  to  her  competency  as  a 
witness  was  conclusively  repelled  by 
751  *the  express  exception  to  such  com- 
petency written  at  the  head  of  her 
deposition  as  aforesaid. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  agreement  dated  the  —  day  of  November, 
1865,  between  the  widow  and  heirs-at-law 
of  Hall  Neilson,  deceased,  viz:  Mary  A. 
Neilson,  Mary  Tuly  Neilson  Jackson, 
Thomas  Hall  Neilson  and  Fannie  Neilson, 
parties   of   the    first   part,    and   Samuel    M. 


Bowman,  of  New  York,  party  of  the  second 
part,  executed  also  by  Augustus  Jackson, 
husband  of  the  said  Mary  Tuly  Neilson 
Jackson,  and  filed  with  the  ori^nal  bill  in 
this  case  as  exhibit  "A,"  was  a  legal  and 
valid  agreement  when  entered  into  by  the 
parties  thereto. 

But  the  court  is  further  of  opinion,  that 
the  subsequent  agreement  between  the 
same  parties,  entered  into  in  December, 
1869,  or  January,  1870,  to  change  the  said 
original  agreement,  so  as  to  increase  the 
compensation  to  which  the  said  Bowman 
was  to  be  entitled  under  the  same  for  his 
attention  to  the  business  therein  mentioned, 
and  to  diminish  the  amounts  thereby  stip- 
ulated to  be  paid  to  said  Mary  Tuly  Neilson 
Jackson,  Thomas  H.  Neilson  and  Fanny 
Neilson  respectively,  out  of  the  proceeds  of 
the  sale  of  the  estate  therein  mentioned, 
was  an  illegal  and  invalid  agreement 

And  the  court  is  further  of  opinion,  that 
the  said  subsequent  agreement  being  illegal 
and  invalid,  the  said  original  agreement 
remains  in  full  force  and  effect  as  if  the 
subsequent  agreement  had  never  been  en- 
tered into.  The  latter  agreement  is  aho- 
gether  illegal  and  invalid,  and  therefore 
cannot  have  the  effect  of  invalidating  the 

former  agreement. 
758  *The  court  is  therefore  of  opinion, 

that  the  rights  of  the  said  parties 
must  be  adjusted  and  administered  accord- 
ing to  the  said  original  iagreement,  un- 
affected by  the  said  subsequent  agreement, 
or  anything  done  under  it,  except  as  here- 
inafter mentioned. 

According  to  the  said  original  agreement, 
the  said  Bowman  became  indebted  to  each 
of  his  said  principals,  Mary  Tuly  Neilson 
Jackson,  Thomas  Hall  Neilson,  and  Fanny 
Neilson,  in  the  principal  sum  of  five  thou- 
sand dollars,  which  should  bear  interest  from 
the  10th  day  of  November,  1869,  until  paid, 
that  being  the  day  from  which  E.  S.  Hamlin 
was  to  pay  interest  on  the  bonds  given  by 
him  to  said  Bowman  for  the  balance  of  the 
purchase  money  of  the  property  sold  by  the 
latter  to  the  former  as  mentioned  in  the 
record,  after  deducting  fifteen  thousand 
dollars,  the  price  of  the  land  near  Newport 
News  conveyed  by  said  Hamlin  to  Mrs. 
Bowman  by  deed  dated  the  said  10th  day  of 
November,  1869,  and  one  thousand  dollars, 
the  price  of  the  personal  property  on  said 
land  received  by  said  Bowman  from  said 
Har-''n.  The  said  three  sums  of  five 
thoi';  nd  dollars,  amounting  together  to 
the  sum  of  fifteen  thousand  dollars,  and 
subject  to  no  abatement  on  account  of  anj 
inadequacy  of  the  proceeds  of  sale  of  the 
property  in  the  state  of  Virginia,  belonging 
to  the  e.«tate  of  said  Hall  Neilson  and  sold 
by  said  Bowman,  as  the  said  proceeds,  aftrr 
paying  five  thousand  dollars  to  Edmonia 
Neilson,  as  provided  for  in  the  said  original 
agreement,  greatlv  exceed  the  said  sum  of 
fifteen  thousand  dollars. 

But  the  said  sum  of  fifteen  thousand  dol- 
lars is  subject  to  a  credit  for  the  sum  of 
twelve  thousand  dollars,  amount  of  the 
notes  of  said  Hamlin,  dated  November  10th, 
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1869,  and  bearing  interest  at  six  per  judge  of  the  circuit  court  of  Elizabeth  City 
centum,  secured  by  deed  of  trust  on  the  county  (to  which  the  cause  had  been 
Spring  Hill  property,  which  notes  were  en-  j  removed),  on  the  21st  day  of  June,   1873; 

dorsed  by  the  said  Bowman  to  said  which  said  two  injunctions  ought  to  continue 
758      *Mary  Tuly  Neilson  Jackson,  Thomas  i  and  remain  in  full  force,  to  secure  the  pay- 

H.  Neilson,  and  Fanny  Neilson,  then  •  ment,  and  until  payment,  of  the  said  sum 
the  wife  of  C.  J.  S.  Wells,  and  to  the  ben- 1  of  four  thousand  two  hundred  and  fifty 
efit  of  which  said  notes  and  of  the  liability  [  dollars  with  interest  as  aforesaid,  still  due 
of  the  endorser  thereon,  and  of  the  deed  of  |  to  the  said  Mary  Tuly  Neilson  Jackson,, 
trust  executed  for  their  security,  the  said  Thomas  H.  Neilson  and  Fanny  Neilson 
endorsees  are  entitled,  on  account  and   in    Wells,  as  aforesaid. 

part  of  the  said  three  sums  of  five  thousand  |  The  court  is  therefore  of  opinion,  that 
dollars  due  to  them,  respectively,  under ,  the  decree  appealed  from  in  this  case  is 
the  said  original  agreement,  making  to- ■  erroneous;  and  it  is  decreed  and  ordered 
gether  the  principal  sum  of  fifteen  thousand  that  the  same  be  reversed  and  annulled, 
dollars  with  interest  from  the  lOth  day  of  ^  and  that  the  appellee,  Samuel  M.  Bowman, 
November,  1869,  as  aforesaid.  After  apply-  pay  to  the  appellants  their  costs  by  them 
ing  the  said  credit,  the  balance  of  the  prm-  expended  in  the  prosecution  of  their  appeal 
cipal    remaining    due    of    the    said    sum    of  .  aforesaid  here;  and  that  for  the  payment  of 


fifteen  thousand  dollars  is  three  thousand 
dollars,  which  should  bear  interest  from  the 
said  lOth  day  of  November,  1869. 

The  said  Bowman  and  the  trust  fund  with 
which  he  is  chargeable,  or  which  came  to 
his  hands  as  agent  as  aforesaid,  are  further 
indebted  to  the  same  parties  in  the  sum  of 
twelve  hundred  and  fifty  dollars,  with  in- 
terest thereon  from  the  30th  day  of  Novem- 
ber, 1871,  till  payment,  that  being  the  sum 
paid,  on  or  about  that  day,  to  Major  Page, 
attorney  of  the  said  Bowman,  out  of  the 


the  said  costs,  as  well  as  of  the  costs  by 
the    said    appellants    expended,    and    which 

may  by  them  be  hereafter  expended, 
755      in  the  prosecution  of  this  suit  ♦in  the 

court  below,  the  said  residue  of  the 
said  trust  estate  shall  also  be  liable. 

And  it  is  further  decreed  and  ordered, 
that  the  cause  be  remanded  to  the  said  cir- 
cuit court  of  Elizabeth  City  county  for 
further  proceedings  to  be  had  therein  to  a 
final  decree,  in   conformity  with   the   fore- 


interest    then   due   on   the    said   notes    of   f °'"!  °PJ"  2V7^  I'f  ".:T''L*i'' '.^°ll'L'^ 


Hamlin,  endorsed  by  Bowman,  to  the  said 
parties,  and  being  one-half  of  fhe  principal 
of  the  last  moiety  of  the  sum  of  five  thou- 
sand dollars  payable  to  Edmonia  Neilson, 
tinder  the  original  agreement  aforesaid,  out 
of  the  estate  of  Hall  Neilson  in  the  hands 
of  said  Bowman  as  aforesaid. 

There  is,  therefore,  now  due  to  the  said 
parties,  over  and  above  what  is  due  to  them 
on  the  said  notes  of  said  Hamlin  for  twelve 
thousand  dollars  secured  by  deed  of  trust  and 
endorsed  to  them  by  said  Bowman  as  afore- 
said, four  thousand  two  hundred  and  fifty 
dollars,  with  interest  on  three  thousand 
dollars,  part  thereof,  from  the  10th  day  of 
November,  1869,  till  payment,  and  on  twelve 
hundred  and  fifty  dollars,  the  residue 
754  thereof  *from  the  30th  day  of  Novem- 
ber, 1871,  till  payment;  for  which  the 
said  Bowman  is  personally  liable,  he  having 
actually  received  more  money  arising  from 
the  trust  estate  created  by  the  said  original 
agreement,  and  applicable  under  said  agree- 
ment to  the  payment  of  said  principal  and 
interest  so  due,  thjtn  is  sufficient  for  that 
purpose,  and  for  which  the  residue  of  the 
said  trust  estate,  the  proceeds  of  which 
have  not  yet  been  actually  received  by  him, 
is  also  liable;  and  especially  the  two  notes 
of  said  Hamlin  to  said  Bowman,  one  for 
$2,000,  due  January  1st,  1874,  with  interest, 
and  the  other  for  $3,000,  due  January  1st, 
1875,  with  interest,  enjoined  by  an  order 
made  in  this  cause  by  the  judge  of  the  cir- 
cuit court  of  Warwick  county  on  the  25th 
day  of  February,  1873;  and  also  the  bonds 
of  the  defendant,  A.  B.  Green,  to  said  Bow- 
man, given  for  the  purchase  of  certain 
lands  in  Warwick  county,  enjoined  by 
another   order  made  in   this   cause  by  the 


to  be  certified  to  the   clerk  of  the  circuit 
court  of  Elizabeth  City  county. 

Decree  reversed. 


756 


♦Rowe  V.  Bentley  &  als. 

January    Term,    1878,    Richmond 


In  1851  R  was  appointed  trustee  in  a  deed  for  B,  m 
married  woman,  and  her  children,  she  taking  for 
her  life,  and  they  in  remainder.  In  1855  R  was 
removed  and  T  appointed  in  his  place.  Of  the  trust 
property  there  was  $400  which  R  had  lent  to  a  firm 
of  which  his  brother  W  was  a  member,  and  R  di- 
rected W  to  settle  for  it  with  T.  W  transferred  to 
T  the  bond  of  H,  and  received  from  T  a  receipt  for 
the  $400.  In  a  few  months  after,  H  died,  and  T 
sued  his  administrator  and  recovered  a  judgment, 
but  the  execution  upon  it  was  returned  "no  effects.** 
In  1871,  B,  still  under  coverture,  by  her  next 
friend,  and  her  children,  sued  R  and  T  for  a  set- 
tlement  of  their   accounts  as  trustees— Hxi.o : 

1.  Tmstees — Breach  of  Trust. — Both  R  and 
T  were  guilty  of  a  breach  of  trust  in  the  transfer 
and  receipt  of  the  bond  of  H,  and  arc  liable  for 
the  amount  to  the  cestui  que  trust. 

2.  Same — Same — Statute  of  Limitations.* 
— The  statute  of  limitations  is  not  a  bar  to  the 
claim  as  to  either  of  the  trustees. 


'Statute     of    Limitations — ^In     Equity. — In 

McCarty  v.  Ball,  82  Va.  872,  the  principal  case  is 
cited  for  the  rule  that  courts  of  equity  follow  the  law 
as  respects  the  statute  of  limitations.  If  a  legal  claim, 
based  at  law,  is  asserted  in  equity,  it  is  equally  barred 
there.  See  also,  Ayre  v.  Burke,  82  Va.  341 ;  Switzer 
V.   Noffsinger,  82  Va.   523;    Hutcheson  v.   Grubbs,  80 


Va.  257;    Cottrell   v.  Watkins,  8r^a^810;^TC9les  v. 
Ballard,   78   Va.    149.      gitized  by  VjOOglL 
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8.     9aBie--S«Bi«~-lApse    of    Time.*— Under 

the    circumstances — the   coTerture   of   B,   the   life 

tenant,  the  suspension  of  legal  proceedings  during 

the  war  in  that  county,  the  subsequent  stay  laws, 

and  the  ignorance  of  the  facts  by  the  cestui  que 

trust — ^thc   lapse   of  time   is  not  a   bar  to   the   re- 
covery of  the  claim. 
4.    Decree. — A  decree  against  R  for  the  amount, 

leaving    him    to    assert    any    claim    he    may    have 

against  T,   is   not   erroneous. 


This  was  a  suit  in  equity  in  the  circuit 
court  of  Gloucester  county,  brought  in  1871 
by  Mary  E.  Bentley,  a  married  woman,  by 
her  next  friend  and  her  children,  against 
Thomas  B.  Rowe,  Thomas  S.  Taliaferro  and 
another,  for  a  settlement  of  the  accounts 

'757  of  said  Rowe  and  Taliaferro  ♦as  trus- 
tees of  the  plaintiffs,  and  for  general 
relief.  The  only  question  in  the  case  was 
whether  Rowe,  who  had  been  removed  as 

■  trustee  in  1855,  when  Taliaferro  was  substi- 
tuted in  his  place,  had  paid  over  to  Taliaferro 
the  sum  of  $400,  which  was  in  his  hands  as 
trustee.  Rowe  showed  a  receipt  of  Talia- 
ferro's, in  which  he  says:  "Received  this 
7th  of  May,  1855,  of  Thomas  B.  Rowe, 
trustee  and  guardian  for  "Mary  E.  Bentley 
and  children,  four  hundred  dollars  in  full, 
for  money  in  his  hands  held  as  trustee." 
There  was  no  doubt  that  Rowe  did  not  pay 


757,  758,  789 

ceived  by  Taliaferro  was  conflicting,  &nd 
this  court  does  not  undertake  to  dccMk 
which  of  them  was  correct. 

The  cause  came  on  to  be  heard  at  the 
July  term,  1874,  when  the  court  held  that 
Rowe  was  responsible  for  the  $400,  and 
made  a  decree  against  him  for  $814,  with 
interest  on  $400,  part  thereof,  from  the  1st 
of  April,  1872,  in  accordance  with  the  report 
of  a  commissioner  which  had  been  made  in 
the  cause.  And  thereupon  Rowe  applied  to 
this  court  for  an  appeal;  which  was  allowed. 
The  case  is  stated  by  Judge  Burks  in  his 
opinion. 

M.  B.  Seawell  and  John  S.  Wise,  for  the 
appellant. 


L.  R.  Page,  for  the  appellees. 


758 


♦Burks,  J.,  delivered  the  opinion  of 
the  court. 

Many  years  ago  James  H.  Bently,  by  deed, 
settled  certain  property  to  the  separate  use 
of  his  wife,  Mary  E.,  for  her  life,  with  re- 
mainder to  her  children,  and  in  the  year 
1851  the  appellant,  Thomas  B.  Rowe,  was 
appointed  by  the  circuit  court  of  Gloucester 
county  trustee  under  the  deed,  and  amongst 
the  trust  property  came  to  his  hands  were 
four  hundred  dollars  in  money.  He  acted 
as   trustee    until   some   time   in   the   month 


the  $400   in  money  to  Taliaferro,  but  that    ""l   ^'T  Vi.^    u  *  T  a'     i      a 

Taliaferro    received    a    bond    or    note    of  I  °^   February,   1855,  when  he  was  displaced 
Thomas  Hall  for  the  amount.     Hall  died  a  '  ^^  2:^,^^°^  court,  and  the  appellee,  Thomas 


few  months  afterwards;  and  in  October, 
1856,  Taliaferro  recovered  a  judgment  upon 
the  bond  for  the  amount  against  Rowe  as 
the  administrator  of  Hall  upon  which  an 
execution  was  issued,  which  was  returned 
*'no    effects."      The    only   witnesses    in   the 


S.  Taliaferro,  substituted  as  trustee.  No 
portion  of  this  money,  nor  of  the  interest 
which  has  accrued  thereon  since  the  first 
day  of  January,  1855,  has  ever  been  paid 
to  the  cestuis  que  trust  by  either  of  the 
trustees,  and  this  suit,  commenced  in  Feb- 


case   were    Thomas    B.    Rowe,   his    brother    ^"^'"y*  1^^^'  against  the  trustees  to  enforce 


William    H.    Rowe    and    Taliaferro,    whose 
evidence  as  to  the  circumstances  and  con- 


payment,   resulted  in   a  decree  against  the 
appellant  for  the  principal   sum  and  inter- 


dition  on  which  the  bond  ofH^alfVas^Ve-    f^^*     ^*  ^^  ^^'^  ^^""^^^  ^^  '^^'''^  ^^^  ^PP*"^" 

lant  complains. 

It  was  his  duty,  and  a  plain  one,  as  soon 

as  the  new  trustee  was  appointed,  to  account 

with   him  and   make   payment  of  the  trust 

money   in    his   hands.     He    insists   that  he 


*  Laches Knowledflre      of      Rlflrhts. — The 

principal  case  has  been  frequently  cited  for  the  prop- 
osition that  laches  cannot  be  imputed  to  a  person  who 
is  ignorant   of  his  rights.     Jameson   v.   Rixey,  94  Va.  ^ 

346;  Craufurd  v.  Smith,  93  Va.  629;  Moorman  v.  Ar- 1  made'  such  payment,  and  that  the  decree 
thur,  90  Va.  475;  Cottrell  v.  Watkins,  89  Va.  810; 
Tunstall  v.  Withers,  86  Va.  900;  Sedgwick  v.  Taylor, 
84  Va.  825;  Terry  v.  Fontaine,  83  Va.  454;  Green  v. 
Thompson,  84  Va.  411;  Massic  v.  Heiskcll,  80  Va. 
804;  Lamar  v.  Hale,  79  Va.  165;  Harshberger  v.  Al- 
ger. 31  Gratt.  52;  Barton's  Ch.  Pr.  (2d.  Ed.)  98,  100, 
101,  121;  Jones  v.  Lemon,  26  W.  Va.  635;  Van 
Winkle  v.  Blackford,  33  W.  Va.  573,  11  S.  E.  Rep.  26. 
Sane — ^Hrhen  Not  Impated. — In  Morrison  v. 
Householder,  79  Va.  627,  the  rule  is  laid  down,  citing 
the  principal  case,  that  while  it  is  true  that  equity  will 
not  lend  its  aid  to  enforce  state  demands,  when,  by 
reason  of  the  death  of  parties,  or  loss  of  papers  or 
from  other  circumstances  there  can  no  longer  be  a 
safe  determination  of  the  controversy,  yet  where  the 
demands  sought  to  be  enforced  were  definitely  ascer- 
tained in  the  lifetime  of  the  sureties  in  a  suit  to 
which  they  were  parties,  and  the  delay  which  has 
occurred  in  proceeding  against  them  is  reasonably  ac- 
counted for  by  the  infancy  of  the  wards,  the  war,  and 
other  circumstances,  laches  will  not  be  imputed  to 
them.  See  also,  Lamar  v.  Hale,  79  Va.  164;  Brown 
V.   Lambert,   33  Gratt.   256. 


against  him  was  therefore  erroneous.  \Vc 
do  not  propose  to  go  into  the  evidence,  con- 
flicting as  it  is,  which,  it  is  claimed,  estab- 
lishes the  payment  to  his  successor  in  the 
trust.  It  is  sufficient  to  say  that  in  our 
opinion,  it  falls  far  short  of  relieving  him 
of  the  liability  to  the  cestuis  que  trust  for 
which  he  has  been  called  to  account  in  this 
suit.  Instead  of  paying  the  money  as  he 
should  have  done,  he  left  it  with  his 
brother,  who  was  a  member  of  a  firm  to 
whom  the  money  had  been  lent,  in  viola- 
tion of  the  trust,  without  security  of  any 
sort,  to  arrange  and  settle  the  matter  with 

the  trustee  to  whom  payment  was 
759      to  be  made.    ♦The  arrangement  made 

was  to  turn  over  to  the  trustee  the 
unsecured  bond  of  a  third  party  of  doubt- 
ful solvency,  which  was  never  collected, 
and  thus  the  trust  fund  was  first  illegally 
put  to  hazard  and  finally  lost.  This  was  a 
palpable  breach  of  trust  in  which  both  of 
the     trustees     actively     participated, 
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thereby  incurred  a  joint  and  several  liability 
to  the  cestuis  que  trust.  Barksdale  &  als. 
V.  Finney  &  als.,  14  Gratt.  338. 

William  H.  Rowe  was  the  agent  of  the 
appellant  in  making  this  arrangement.  It 
was  through  him  that  the  appellant  pro- 
cured from  Taliaferro  the  receipt  upon 
which  he  so  much  relies.  He  cannot  be  al- 
lowed to  claim  a  benefit,  and  at  the  same 
time  repudiate  the  agency  through  which  it 
was  derived. 

The  receipt  of  Taliaferro,  although  in  its 
terms  an  absolute  acknowledgment  of  the 
payment  of  four  hundred  dollars  in  full  for 
money  in  the  hands  of  the  appellant  as 
trustee,  is  merely  prima  facie  evidence  of 
the  fact,  and  not  conclusive;  and,  there- 
fore, the  fact  which  it  recites  may  be  not 
only  explained  or  varied,  but  contradicted 
by  oral  testimony.  This  is  well  settled 
law.  1  Greenleaf  on  Ev.  §  305;  The  Dele- 
ware,  14  Wall.  579,  601. 

But  it  is  further  insisted  by  the  learned 
counsel  for  the  appellant,  that  if  the  evi- 
dence does  not  establish  the  payment,  the 
appellant  is  protected  by  ■  laches,  lapse  of 
time,  and  the  statute  of  limitations  relied 
on  in  his  answer  to  the  bill. 

The  general  rule  undoubtedly  is,  that  in 
the  application  of  statutes  of  limitation 
equity  follows  the  law,  and  wherever  a  de- 
mand would  be  barred  at  law  an  equitable 
demand  of  the  like  character  will  be  barred 
in  equity.  The  bar  is  applied  by  analogy, 
or,  according  to  some  authorities,  by  obe- 
dience to  the  statutory  enactment;  or,  in 
other  words,  after  a  bar  has  been 
760  fixed  by  statute  to  *the  legal  remedy, 
the  remedy  in  a  court  of  equity  has, 
in  analogous  cases,  been  confined  to  the 
same  period.  Choldmondely  v.  Clinton,  2 
Jap.  &  Walk.  Ch.  R.  i ;  Kane  v.  Bloodgood, 
7  John.  Ch.  R.  90;  1  Call,  419,  428. 

In  cases,  however,  of  direct  or  express 
trusts,  such  as  are  known  and  cognizable 
only  in  courts  of  equity,  while  they  are  sub- 
sisting, as  between  trustee  and  cestui  que 
trust,  the  statute  of  limitations  has  no  ap- 
plication, and  no  length  of  time  is  a  bar. 
2  Perry  on  Trusts,  §  863.  It  has  been  held, 
however,  that  if  a  trustee  repudiates  the 
trust  by  clear  and  unequivocal  acts  or 
words,  and  claims  thenceforth  to  hold  the 
estate  as  his  own,  not  subject  to  any  trust, 
and  such  repudiation  and  claim  are  brought 
to  the  notice  or  knowledge  of  the  cestui  que 
trust  in  such  manner  that  he  is  called  upon 
to  assert  his  equitable  rights,  the  statute 
will  begin  to  run  from  the  time  that  such 
knowledge  is  brought  home  to  the  cestui 
que  trust,  but  the  adverse  holding  must  be 
clear  and  brought  home  to  the  cestui  que 
trust  beyond  question  or  doubt;  and  it  is 
said  that  the  rule  applies,  when  the  relation 
of  trustee  and  cestui  que  trust  is  absolutely 
ended,  whether  by  breach  of  trust  or  other- 
wise. 2  Perry  on  Trusts,  §  864;  Hill  on 
Trustees  (side  p.),  264  et  seq.  and  notes. 

In  the  cases  of  fraud  the  authorities  are 
conflicting,  as  to  whether  at  law  the  stat- 
ute begins  to  run  from  the  commission  of 


the  fraud,  or  from  its  discovery.  Angell  on 
Lim.  §  183  to  §  189;  Collis  v.  Waddy.  2 
Munf.  511;  Rice  v.  White,  4  Leigh,  474;  1. 
Rob.  Prac.  (old  ed.)  pp.  82,  87,  110. 

In  equity,  however,  it  would  seem  to  be 
well  settled  that  the  statute  begins  to  run 
only  from  the  discovery  of  the  fraud. 
Shields,  adm'r,  &c.,  of  Waller  &  others  v. 
Anderson,  adm'r  of  Byrd,  &c.,  3  Leigh  729; 
2  Rob.  Prac.  (old  ed.)  251,  252. 

761  ♦The    question    often    arises,    says 
Judge    Story,   in   cases   of   fraud   and 

mistake  and  acknowledgments  of  debts,  and 
of  trusts  and  charges  on  lands  for  pay- 
ment of  debts,  under  what  circumstances 
and  at  what  time  the  bar  of  the  statute  of 
limitations  begins  to  run.  In  general,  it 
may  be  said  that  the  rule  of  courts  of  equity 
is,  that  the  case  of  action  or  suit  arises 
when  and  as  soon  as  the  party  has  a  right 
to  apply  to  a  court  of  equity  for  relief.  In 
cases  of  fraud  or  mistake  it  will  begin  to 
run  from  the  time  of  the  discovery  of  such 
fraud  or  mistake,  and  not  before.  2  Story's 
Eq.  §  I52ld. 

In  the  leading  case  of  Kane  v.  Bloodgood, 
7  Johns.  Ch.  R.  90,  122,  Chancellor  Kent 
says,  that  fraud  as  well  as  trust  is  not 
within  the  statute,  and  it  is  well  settled 
that  the  statute  does  not  run  until  the  dis- 
covery of  the  fraud,  for  the  title  to  avoid  it 
does  not  arise  until  then,  and  pending  the 
concealment  of  it,  the  statute  ought  not,  in 
conscience,  to  run. 

Such  is,  without  controversy,  the  settled 
doctrine  of  courts  of  equity.  Angell  on 
Lim.  §  183  and  cases  cited. in  notes,  §  30;  2 
Perry  on  Trusts,  §  861. 

In  the  light  of  these  authorities  the  act 
of  limitations  cannot  avail  the  appellant  as 
a  defence  against  the  claim. of  the  cestui 
que  trust  in  this  case.  He  cannot  rest  alone 
on  his  adverse  claim  set  up,  as  he  alleges, 
on  the  termination  of  his  trust  and  the 
appointment  of  a  new  trustee.  He  had  to 
account  with  this  trustee  and  to  turn  over 
to  him  the  trust  funds  in  his  possession* 
In  the  manner  of  doing  this  he  co-operated 
with  the  trustee  in  a  breach  of  trust  by 
which  the  trust  subject  was  imperiled  and 
ultimately  lost  to  the  cestui  que  trust,  to 
whom  the  two  thus  became  jointly  and  sev- 
erally liable  for  the  loss.  To  incur  this  lia- 
bility it  is  not  necessary  that  they  should 
have  been  guilty  of  a  moral  fraud.  It  is 
sufficient  that  they  committed  a  breach  of 
trust  to  the  injury  of  the  cestui  que 

762  ♦trust,  and  which  was  followed  by  the 
same   consequences  that  would   have 

resulted  from  evil  intent.  There  is  noth- 
ing in  this  record  to  show  that  the  cestui 
que  trust  ever  had  any  notice  or  knowledge 
of  this  breach  of  trust  until  they  filed  their 
bill,  and  if  they  had  acquired  such  knowl- 
edge sooner  their  rights  should  not  have 
been  affected  by  it,  for  Mrs.  Bently,  who  is 
entitled  to  the  trust  property  during  her 
life,  is  and  has  been  from  the  creation  of 
the  trust  a  married  woman,  and  her  chil- 
dren are  entitled  in  remainder,  so  that 
whether  there   was   knowledge  or  not  the 
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statnte  would  not  run  as  against  the  cestui 
que  trust  on  the  claim  asserted  in  the  bill. 
2  Perry  on  Trusts,  §  860. 

From  what  has  been  said,  it  will  be  seen 
that  this  case  :n  its  circumstances  is  not 
analogous  to  the  two  cases  so  much  relied 
on  in  the  argument  of  the  learned  counsel 
for  the  appellant,  to-wit:  Sheppards  v. 
Turpin,  3  Gratt.  357;  Livesay  v.  Helms,  14 
Gratt.  441.  The  former  was  a  case  of  con- 
structive trust,  while  this  is  a  case  of  ex- 
press trust.  In  Livesay  v.  Helms,  Judge 
Samuels,  in  his  opinions,  concurred  in  by 
two  of  the  other  judges,  states  expressly  that 
no  fraud,  collusion,  or  other  thing  was 
shown  to  deprive  the  plea  of  the  act  of  lim- 
itations of  any  part  of  its  efficacy.  If  such 
proof  had  been  made,  the  decision  must 
have  been  different.  If  collusion  between 
the  administrator  de  bonis  non  and  the  ad- 
verse claimant,  or  the  co-operation  of  the 
two  in  a  breach  of  trust  to  the  injury  of  the 
distributees  of  the  decedent  had  been 
shown,  the  distributees  would  have  been  en- 
titled  to  relief  in  a  suit  against  the  two, 
and  the  statute  would  have  been  no  bar  to 
such  relief,  at  least  in  the  absence  of  knowl- 
edge on  the  part  of  the  distributees  of  the 
fraud  or  breach  of  trust  five  years  before 
the  suit  was  commenced. 

As  to  the  laches  relied  on  by  way  of  de- 
fence, it  is  certainly  true  that  it  is 
an  established  rule  with  courts  of 
76S  *equity,  independent  of  any  statute 
limiting  the  time  in  which  suits  can 
be  brought,  that  they  will  not  entertain 
stale  demands.  Hume  v.  BeaFs  ex'or,  17 
Wall.  U.  S.  R.  336,  348. 

This  rule  is  adopted,  because  after  great 
lapse  of  time,  from  the  death  of  parties  and 
loss  of  papers',  there  is  danger  of  doing  in- 
justice, and  there  can  no  longer  be  a  safe 
determination  of  the  controversy.  Bar- 
gamin  &  als.  v.  Clarke  &  als.,  20  Gratt.  544, 
553;  2  Story's  Eq.  §  1520  and  note;  1  Perry 
on  Trusts,  §§  228,  229.  Whether,  however, 
the  lapse  of  time  is  sufficient  to  bar  a  re- 
covery must,  of  necessity,  depend  upon  the 
particular  circumstances  of  each  case.  Har- 
wood  V.  R.  Road  Co.,  17  Wall.  U.  S.  R.  78. 
Some  of  the  cases  decided  by  this  jcourt, 
in  which  the  rule  was  applied,  are  cited  by 
Judge  Joynes  in  Bargamin  &  als.  v.  Clarke 
&  als.  supra. 

The  delay  in  this  case  is  sufficiently  ac- 
counted for  by  the  occurrence  of  the  war 
and  the  obstructions  occasioned  thereby,  the 
partial  suspension  of  legal  remedies  by 
statute  for  eight  years,  the  disabilities  under 
which  the  claimants  labored  and  the  lack 
of  knowledge  of  their  rights.  Acquiescence 
cannot  be  imputed  in  the  absence  of  all 
knowledge  of  the  facts  of  which  it  is  pred- 
icated. There  were  no  complicated  accounts 
to  settle,  and  the  parties  to  the  single 
transaction,  the  subject  of  investigation, 
are  all  alive  and  testified  in  the  case. 

It  is  assigned  as  error  that  the  appellant 
is  held  primarily  bound.  We  think  there 
is  no  error  in  this.  As  between  him  and 
the  cestuis  que  trust,  he  has  never  accounted 
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for  the  trust  funds  in  his  hands.  If.  under 
the  circumstances,  he  has  any  remedy  (and 
we  express  no  opinion  as  to  whether  he  has 
S*"  S?V.  ?8^^^nst  his  co-defendants,  Thomas 
b.  Taliaferro  and  William  H.  Rowe.  or 
either  of  them,  he  will  be  at  liberty 
764  to  pursue  *it.  The  decree  appealed 
from  settles  nothing  as  between  the 
defendants,  and  as  the  cause  will  be  re- 
manded, their  equities,  inter  se.  may,  on 
proper  pleadings,  be  inquired  into  and  ad- 
justed by  the  circuit  court  upon  the  proofs 
now  in  the  cause,  and  such  further  proofs 
as  may  be  adduced  by  them  respectively 
The  objection  for  the  want  of  necessary 
parties  was  waived  at  the  bar  by  the  apoel- 
lant's  counsel. 

The  court  is  of  opinion  that  there  is  no 
error  m  the  decree  of  the  circuit  court,  and 
that  the  same  should  be  affirmed. 

Decree  affirmed. 


765  ♦Tyler,  Scrg't  &c.  v.  Taylor,  Audi- 
tor  &c. 

January    Term,    1878,    Richmond. 

Absent,    MoNCumt,    P. 

Pines— MandaaKa«.-~Fine8  collected  by  the  shenff 
of  a  county,  or  by  the  sergeant  of  a  city  or  town, 
arc  to  be  paid  by  him  to  the  treasurer  of  his  county, 
city  or  town,  and  not  to  the  auditor  of  accounts  of 
the  state;  and  therefore  a  mandamus  will  not  lie 
at  the  suit  of  a  sheriff  or  sergeant,  to  compel  the 
auditor  to  receive  coupons  which  have  been  paid  to 
him  in  a  discharge  of  a  fine. 

This  was  an  application  to  the  supreme 
court  of  appeals,  by  James  M.  Tyler,  ser- 
geant of  the  city  of  Richmond,  for  a  writ  of 
mandamus  to  compel  William  F.  Taylor, 
auditor  of  accounts  of  the  state,  to  recehre 
coupons  from  bonds  funded  under  the  act  of 
March  30th,  1871,  which  the  said  sergeant 
had  received  in  payment  of  a  fine  which  had 
been  imposed  upon  one  David  C.  Mayo,  by 
the  hustings  court  of  the  city  of  Richmond. 
The  only  question  considered  is,  whether 
the  auditor  of  accounts  was  the  proper  per- 
son to  receive  the  fines. 

W.  L.  Royal,  for  the  petitioner. 

The  Attorney  General,  for  the  auditor. 

Christian,    J.,    delivered    the    opinion    of 
the  court. 
The  court  is  of  opinion,  that  the  impor- 
tant and  interesting  question  so  ear- 
766      nestly  and  ably  argued  by  the  ♦coun- 
sel for  the  petitioner  and  the  attor- 
ney-general, to-wit:  whether  under  the  act 
of  the  general  assembly  known  as  the  "fund- 
ing act"  a  party  who  has  incurred  a  penalty 
by  way  of  fine  for  a  violation  of  the  crimi- 
nal laws  of  the  state,  can  discharge  such  lia- 
bility by  paying  such  fine  in  "coupons,"  does 
not  arise  in  the  case  before  us. 

This  court  is  always  willing  and  ready  to 
decide  to  the  best  of  its  ability  all  questions, 
however  important  or  difficult,  or  however 


See  Clarke  v.  Tyler,   30   Gratt.   134,  and  noU,  and 
Milliner  v.   Harrison,    32   Gratt.    422,   and  n«r#. 
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they  may  affect  public  or  private  interests, 
which  are  properly  brought  before  it,  no 
matter  how  great  or  far-reaching  may  be 
the  responsibilities  it  must  assume  in  such 
decision.  But  the  court  is  not  willing,  nor 
is  it  any  part  of  its  judicial  functions,  to 
decide  questions  outside  of  the  case  before 
it,  and  thus  constitute  itself  a  moot  court 
tr  determine  abstract  questions. 

The  petition  in  this  case  calls  upon  the 
court  to  exercise  its  extraordinary  jurisdic- 
tion, by  way  of  mandamus,  to  compel  the 
auditor  of  public  accounts  to  receive  from 
the  sergeant  of  the  city  of  Richmond  a 
certain  amount  which  one  Mayo  paid  over 
to  said  sergeant  in  "coupons"  for  a  fine 
imposed  upon  said  Mayo  for  a  criminal 
offence. 

Now,  the  first  question  which  meets  us 
upon  the  very  threshold  of  our  investigation 
is  necessarily  this:  Does  the  law  make  it 
the  duty  of  the  auditor  of  public  accounts 
to  receive  from  the  sergeant  of  the  city  of 
Richmond  all  fines  collected  by  him?  If  it 
clearly  does,  then  this  court  may  compel 
him  to  perform  that  duty  by  its  mandamus. 
If  not,  the  writ  will  be  withheld. 

Now,  there  are  certain  well-defined  legal 
principles  which  govern  all  cases  of  man- 
damus, and  upon  which  the  case  as  made 
by  the  record  must  be  decided.  These 
may  be  succinctly  stated  as  follows: 

1.  The  writ  of  mandamus,  known  in 
England  as  a  high  prerogative  writ,  is  justly 
regarded    in    this    country    as    one    of    the 

highest  writs  known  to  our  system  of 
767      jurisprudence;    ♦and    it    only    issues 

when  there  is  a  clear  and  specific  le- 
gal right  to  be  enforced,  or  a  duty  which 
ought  to  be  and  can  be  performed,  and 
where  there  is  no  other  specific  and  ade- 
quate legal  remedy.  The  right  which  it  is 
sought  to  protect  must  therefore  be  clearly 
established,  and  the  writ  is  never  granted  in 
doubtful  cases. 

2.  An  important  feature  of  the  writ  of 
mandamus,  and  one  which  distinguishes  it 
from  other  remedial  writs  is,  that  it  is  used 
merely  to  compel  action  and  order  the  per- 
formance of  a  pre-existing  duty.  In  no 
case  does  it  have  the  effect  of  creating  any 
new  authority  or  of  conferring  power  which 
did  not  previously  exist;  its  proper  function 
being  to  set  in  motion  and  compel  action 
with  reference  to  previously  existing  and 
clearly  defined  duties.  It  is  therefore  in 
no  sense  a  creative  remedy,  and  is  only 
used  to  compel  persons  to  act  where  it  is 
their  plain  duty  to  act  without  its  agency. 

3.  It  may  be  stated  generally  that  where 
the  law  enjoins  upon  a  public  officer  the 
performance  of  a  specific  act  or  duty,  obedi- 
ence to  the  law  may,  in  the  absence  of  other 
adequate  remedy,  be  enforced  by  mandamus. 
It  will  not,  however,  lie  to  compel  an  officer 
to  perform  an  act  which,  without  the  man- 
date of  the  court,  would  be  unlawful  for 
him  to  perform.  And  to  warrant  the  court 
in  granting  the  writ  against  a  public  officer, 
guch  a  state  of  facts  must  be  presented  as 
to  show  that  the  relator  has  a  clear  right  to 
the    performance    of   the    thing   demanded. 


and  that  a  corresponding  duty  rests  upon 
the  officer  to  perform  that  particular  thmg. 
See  High's  Legal  Remedies,  sections  7,  9, , 
32,  and  cases  there  cited. 

Upon    these   well   settled   principles   this 
court  can  only  issue  its  writ  of  manadmus 
to  a  public  officer  to  compel  him  to  perform 
a  duty   which   the  law  unquestionably   im- 
poses on  such  officer.    And  the  very 

768  first  and  conclusive  ♦inquiry  we  must 
make  is  this:  Is  the  auditor  of  public 

accounts  the  officer  whose  duty  it  is  to 
receive  fines  collected  by  the  sergeant  of 
the  city  of  Richmond?  or,  in  other  words, 
to  whom,  under  the  statute  laws  of  this 
state,  must  the  sergeant  of  the  city  of  Rich- 
mond pay  over  the  fines  collected  by  him 
— to  the  auditor  of  public  accounts,  or  to 
the  city  treasurer?  This  is  the  question 
first  to  be  solved,  and  this  question  must  be 
determined  without  reference  to  the  inter- 
esting question  so  earnestly  and  elabo- 
rately argued  at  the  bar,  as  to  whether  a 
fine  imposed  for  a  violation  of  law  can  be 
discharged  in  "coupons."  For  if  it  be  made 
to  appear  that  the  city  treasurer,  and  not 
the  auditor  of  public  accounts,  is  the  offi- 
cer designated  by  law  to  receive  fines  col- 
lected by  the  city  sergeant,  then  it  is  plain 
that  this  court  cannot  issue  its  writ  ef 
mandamus  to  compel  the  auditor  of  public 
accounts  to  perform  a  duty  which  belongs 
to  another  officer  and  not  to  him.  After  a 
careful  examination  of  the  statutes  on  this 
subject,  we  are  constrained  to  hold  that  the 
city  treasurer,  and  not  the  auditor  of  public 
accounts,  is  the  proper  officer  to  whom  all 
fines  collected  by  the  sergeant  of  the  city  of 
Richmond  should  be  paid.  We  deem  it  only 
necessary  to  refer  to  those  statutes  fixing 
the  duties  of  county  and  city  treasurers,  and 
those  fixing  the  duties  and  liabilities  of 
city  sergeants  generally,  including  those  of 
the  city  sergeant  of  Richmond.  In  section 
26,  chapter  46,  Code  of  1873,  is  the  following 
provision:  "The  county  treasurer  shall  re- 
ceive from  the  sheriff  of  his  county  all  fines 
collected  by  him  and  account  for  the  same 
in  his  annual  settlement  with  the  auditor  of 
public  accounts." 

On  the  29th  of  March,  1875,  an  act  was 
passed  and  approved,  entitled  ''an  act  pre- 
scribing the  duties,  powers,  liabilities,  and 
compensation   ^f  certain  county  offi- 

769  cers,  *providing  for  the  collection  of 
taxes,  and  for  the  repeal  of  chapters 

37  and  46  of  the  Code  of  1873." 

In  this  act  repealing  chapter  46,  Code  of 
1873,  the  above  provision,  requiring  the 
county  treasurer  to  receive  from  the  sheriff 
all  fines  collected  by  him,  was  retained  and 
re-enacted.  See  Sess.  Acts  1874-75,  ch.  269, 
§  19,  p.  346. 

In  ch.  54,  §  13,  Code  1873,  p.  524,  is  found 
the  following  provision  respecting  city  and 
town  treasurers:  "As  to  the  collection  and 
payment  of  the  state  revenue  in  such  city 
or  town,  their  duties,  liabiiities,  and  com- 
pensation shall  be  the  same  as  are  t  may 
hereafter  be  defined  by  law  for  county  treas- 
urers except  so  far  as  may  be  inconsistent 
with  this  act."     Now,  these  sections  place 
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the  city  treasurers  on  the  same  footing  with 
respect  to  their  duties  and  liabilities  as  the 
county  treasurers.  One  of  these  duties  is 
to  receive  and  collect  all  fines. 

Let  us  now  inquire  what  duties  are  im- 
posed on  the  sergeants  of  the  cities  in  respect 
to  fines  collected  by  them.  The  general  pro- 
vision above  quoted  requires  the  sheriffs 
of  the  counties  to  pay  over  to  the  county 
treasurers  all  fines  collected  by  them.  And 
the  7th  section  of  chapter  49,  Code  of  1873, 
fixing  the  duties,  liabilities,  &c.,  of  ser- 
geants, provides  that  "they  shall  account 
for  and  pay  over  to  the  city  treasurer  all 
taxes  or  other  moneys  received  by  them 
proper,  to  be  paid  to  said  treasurer  in  the 
same  manner  as  is  or  may  hereafter  be  re- 
quired of  the  collector  of  townships  to  ac- 
count for  and  pay  over  to  the  county  treas- 
urer." And  the  same  section  further  pro- 
vides that  "the  sergeant  shall,  within  the 
jurisdiction  of  his  corporation,  exercise  the 
same  powers,  perfortn  the  same  duties,  and 
be  subject  to  penalties  touching  all  process 
issued   by   the    court   of    such    corporation, 

or    by    the    clerk    of    such    court,    or 
770      otherwise   lawfully   ♦directed   to  him, 

that  the  sheriff  of  a  county  exercises, 
performs,  and  is  subject  to  in  his  county/* 
This  is  the  general  law  with  respect  to 
sergeants  of  all  the  cities  and  towns.  In 
the  city  of  Richmond  the  sheriff,  and  not 
the  sergeant,  was  charged  with  the  collec- 
tion of  state  taxes  up  to  March  22d,  1871. 
Acts  1870-71,  p.  253.  But  as  to  the  duties 
and  liabilities  of  the  sergeant  of  the  city  of 
Richmond,  both  the  general  law  found  in 
the  Code  and  the  chapter  of  the  city  of  Rich- 
mond has  the  following  provision:  "The 
said  sergeant  shall  attend  the  terms  of  the 
court  of  hustings  and  act  as  the  officer 
thereof.  He  shall  in  all  respects  (except 
as  to  the  collection  of  taxes)  have  the  same 
powers  and  authority,  and  shall  perform  the 
same  duties,  and  be  subject  to  the  same  lia- 
bilities and  penalties,  and  be  proceeded 
against  in  the  same  manner  as  sheriffs." 

Now,  it  is  plain  that  by  these  enactments 
the  duties  and  liabilities  of  city  and  town 
treasurers,  being  the  same  as  county  treas- 
urers, and  the  duties  and  liabilities  of  city 
snd  town  sergeants  (with  the  single  excep- 
tion of  the  collection  of  taxes  in  the  city  of 
Richmond)  being  the  same  as  those  of 
sheriffs,  it  was  the  duty  of  the  city  ser- 
geant to  pay,  and  the  city  treasurer  to  re- 
ceive all  fines  collected  by  the  former.  It 
follows,  therefore,  that  this  court  cannot 
issue  a  mandamus  against  the  auditor  of 
public  accounts  to  compel  him  to  discharge 
a  duty  which  the  law  does  not  impose  upon 
him,  but  upon  another  officer,  to-wit:  the 
city  treasurer. 

Without,  therefore,  intimating  any  opin- 
ion at  this  time  (because  the  question  does 
not  arise  in  this  case),  whether  a  party  may 
discharge  a  fine  by  the  payment  of  "cou- 
pons," we  must  discharge  the  rule  against 
the  auditor  of  public  accounts,  because  he 
is  not  the  public  officer  upon  whom  the  law 
'•^noses  the  duty  of  receiving  fines  due  the 
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commonwealth  from   the  city  seiKost 
771      See    Parker,    ♦register,    v.    Andersen, 

2  Pet.  &  Heath.  38.     It  is  proper  to 
remark,  however,  in  justice  to  the  learned 
counsel  for  the  sergeant  of  the  city  of  Ricb- 
mond,  that  there  was  such  an  apparent  con- 
fusion and  conflict  in  the  various  statutes 
as   found   in  the   Code  of  1873  as  required 
judicial  construction.     It   grew   out  of  the 
.fact  that  there   were   certain   provisions  of 
the  Code  of  1860  incorporated  in  the  Code 
of   1873,   which   were   enacted   before  there' 
were  such  officers  as  city  and  county  treas- 
urers known  to  our  laws  and  constituticn. 
These    provisions    fequired    the    clerks   of 
courts  to  report  a  list  to  the  auditor  of  pub- 
lic accounts  of  all  fines  collected,  those  by 
the  clerk  paid  into    court,  and  those  for  which 
execution  had  issued,  and  which  contained 
the  following  provisions,   found   in   section 
20,  chapter  43,  Code  of  1860,  and  same  in 
section  20,  chapter  41,  Code  of  1873:  "Upon 
the  receipt  of  the  list  aforesaid  (that  is,  the 
list  of  fines  returned  by  the  clerk),  the  au- 
ditor  of  public   accounts   shall   charge  the 
fines  therein  mentioned  as  follows:  He  shaU 
debit   the   clerk   with   all   which   shall   have 
been   paid   into    court,   and   shall   debit   the 
sheriff  or   other   officer   with   all   which   he 
has  received,  and  also  with  the  amount  of 
any  for  which  an  execution  shall  have  been 
returnable,  &c." 

From  this  and  other  provisions  following 
in  that  chapter,  it  might  well  be  doubted, 
in  the  absence  of  a  critical  examinaion  of 
the  other  acts  heretofore  referred  to,  whether 
the  sheriff  is  not  to  account  directly  to  the 
auditor.  But  it  is  plain,  upon  a  proper  con- 
struction of  the  acts  passed  since  the  adop- 
tion of  the  present  constitution,  when  the 
offices  of  county  and  city  treasurers  were 
created,  it  is  the  duty  of  the  sheriflFs  and 
sergeants  now  to  pay  fines,  not  to  the  audi- 
tor of  public  accounts,  but  to  the  county 
and  city  treasurers.  In  the  system  of  ac- 
counting  adopted   by   the   legislature  since 

the  creation  of  the  offices  of  treasurers 
772       (county  and  city),  it  is  manifest  ♦that 

it  was  intended,  and  would  be  most 
convenient,  to  have  the  accounting  done  be- 
tween the  auditor  and  the  treasurer,  instead 
of  between  the  auditor  and  both  sheriff 
or  sergeant  and  the  treasurer.  Nor  is  there 
any  such  conflict  between  the  provisions 
of  the  Code  of  1860,  above  referred  to, 
and  the  more  recent  enactments  respect- 
ing county  treasurers.  The  provision  is, 
that  the  auditor  shall  debit  the  sheriff,  or 
other  officer,  with  the  fine  received  by  him. 
The  auditor  has  now  but  to  debit  the  treas- 
urer of  the  county  or  city  with  the  fines 
received,  instead  of  the  sheriff  or  sergeant 
The  clerks  must  still  report  to  the  auditor 
the  list  of  fines;  and  he  must  debit  the 
clerk  with  such  as  he  has  received,  and  the 
treasurer  of  the  county,  city  or  town  with 
what  he  has  received,  instead  of  debiting 
the  sheriff  under  the  old  law.  These  acts 
may  therefore  both  well  stand  together, 
notwithstanding  an  apparent  conflict. 

The  learned  counsel  for  the  petitioner,  per- 
haps anticipating  this    judicial    construction. 


89  GRATT. 


Virginia  IUfokts^  Annotatkd. 


773,  774^  775 


has,  upon  the  eve  of  the  close  of  the  present 
term,  filed  in  this  cause  a  new  petition  ask- 
ing for  a  mandamus  to  compel  the  city 
treasurer  to  receive  the  coupons  which  he 
received  from  Mayo  in  payment  of  the 
fine  imposed  upon  him.  We  can  only  decide 
one  case  at  a  time.  At  the  next  term  of 
the  court  we  will  consider  the  case  as  it 
may  be  made  then  upon  the  record. 


amendment,  alteration  and  modification  by 
any  future  legislature,  except  so  much 
thereof  as  prescribes  the  rates  of  charges 
for  transportation,  and  provided  that  the 
rights  of  property  acquired  by  the  company 
under  the  act  shall  not  be  taken  away  or 
impaired.  Under  this  charter  the  Peters- 
burg Company  was  organized  and  con- 
j  structed  the  road. 


Whatever  questions  may  be  properly  raised  \  By  an  act  of  the  general  assembly,  passed 
in  the  new  case  will  be  deliberately  and  |  April  2,  1853,  (Session  Acts  of  1852-3,  p. 
carefully  considered  and  firmly  determined,  j  142) — it  would  seem  from  the  preamble,  by 

As  to  the  case  now  before  us,  we  are  con- '  the    request    of    the    two    companies — the 


strained   to   say  no  case  is   made   for  the 
issuance  of  a  mandamus  against  the  auditor 
of  public  accounts,  and  the  rule  against  the 
auditor  must  be  discharged. 
Mandamus  refused. 


778  *Cit7  of  Petersburg  v.  Petersburg 
R.  R.  Co.  &  als. 

January    Term,    1878.    Richmond. 

ESxemptlon      from      Taxation — ^Repeal. — The 

17th  section  of  the  charter  of  the  Petersburg  Rail- 
road Company,  which  exempted  the  property  of  the 
company  from  taxation,  has  been  repealed  by  the  act 
of  April  2,  1853,  which  united  it  with  the  Greenes- 
ville  and  Roanoke  railroad  company;  which  act 
was  accepted  by  the  company;  and  the  property  of 
the  said  company  is  now  subject  to  taxation. 

This  was  a  suit  in  equity  in  the  circuit 
court  of  the  city  of  Petersburg,  brought  in 
June,  1873,  by  the  Petersburg  Railroad 
Company,  and  Reuben  Ragland,  claiming 
to  be  a  large  stockholder  in  said  company, 
to  enjoin  the  City  of  Petersburg  from  col- 
lecting certain  taxes  for  the  years  1871  and 
1872,  assessed  on  the  property  of  the  railroad 
company  by  the  City  of  Petersburg. 

The  injunction  was  granted,  and  the  City 
of  Petersburg  having  demurred  to  and 
answered  the  bill,  the  cause  came  on  to  be 
heard  on  the  4th  of  June,  1874,  when  the 
court  perpetuated  the  injunction.  And 
the  City  of  Petersburg  applied  to  this  court 
for  an  appeal;  which  was  allowed.  The 
case  is  stated  in  the  opinion  of  Ander- 
son, J. 

Ould  &  Carrington,  for  the  appellant. 
W.  W.  Gordon,  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

By  the  act  of  incorporation  of  the  Peters- 
burg Railroad  Company,  passed  Feb- 
774      ruary    lOth,    1830,    (Session   Acts   *of 
1829-30,   §   17,  p.   65,^    "All   machines, 
wagons,  vehicles  and  carriages  purchased  as 


Greencsville  and  Roanoke  railroad  company 
became  merged  in  the  Petersburg  Railroad 
Company,  and  the  stockholders  in  the  former 
became  stockholders  in  the  latter,  and  all 
the  property,  real  and  personal,  owned  by 
the  former,  became  the  property  of  the 
latter,  and  the  capital  stock  of  the  latter 
was  increased  to  the  amount  of  the  capital 
stock  of  both  companies;  and  the  charter  of 
the  Petersburg  Railroad  Company,  as 
amended,  became  the  charter  of  the  united 
companies,  as  far  as  the  same  was  appli- 
cable. 

In  the  latter  clause  of  section  3,  it  is 
declared  that,  "In  no  event  shall  the  prop- 
erty of  either  of  said  companies  within  this 
commonwealth   be   exempt   from  taxation." 

This  act  was  accepted  by  both  companies, 
and  the  presidents  of  both,  in  pursu- 
775  ance  of  the  5th  section,  ♦jointly  certi- 
fied to  the  secretary  of  state,  "that 
the  said  companies  had  become  united  in 
pursuance  of  the  provisions  of  said  act  of 
assembly."  Thenceforward  they  were  con- 
solidated into  one  company,  and  its  organi- 
zation and  the  conduct  of  its  affairs  as  a 
consolidated  company,  were  thereafter  in 
accordance  with  the  provisions  of  the 
Petersburg  charter  as  amended  by  the  said 
act  of  assembly  of  2d  of  April,  1853. 

It  is  contended  by  the  appellant  that  the 
said  act  altered  and  amended  the  provision 
in  the  original  charter  of  the  Petersburg 
Company,  which  granted  it  an  exemption 
from  taxation,  by  declaring  that  "in  no 
event  shall  the  property  of  either  company 
within  this  commonwealth  be  exempt  from 
taxation."  If  that  be  so,  the  two  com- 
panies, in  accepting  the  amendatory  ac% 
accepted  it  with  this  provision,  and  are  not 
entitled  to  claim  the  exemption  from  taxa- 
tion under  the  17th  section  of  the  original 
charter  of  the  Petersburg  Railroad  Com- 
pany. 

But  it  is  contended  for  the  appellees  that 
the  clause  relied  on  by  the  appellant  is  a 
proviso  restrictive  only  of  what  is  enacted 
in  section  3,  and  does  not  take  away  their 


aforesaid  with   the  funds  of  the  company,  |  right  of  exemption  from  taxation  under  the 


and  all  their  works  constructed  under  the 
authority  of  this  act,  and  all  profits  which 
shall  accrue  from  the  same,  shall  be  vested 
in  the  respective  shareholders  of  the  com- 
pany forever,  in  proportion  to  their  respec- 
tive shares,  and  the  same  shall  be  deemed 
personal  estate,  and  shall  be  exempt  from 
any  public  charge  or  tax  whatsoever." 
And  by  section   32,   the   act  is   subject   to 
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original  charter  of  the  Petersburg  Company. 
That  enactment  is  as  follows:  "That  on  the 
expiration  of  the  charter  of  the  Petersburg 
Railroad  Company,  if  the  same  shall  not 
be  renewed,  the  stockholders  of  that  com- 
pany may  be  stockholders  in  so  much  of 
the  railroad  as  is  now  the  GreenesviUe  and 
Roanoke  railroad,  and  shall  thenceforth 
be  a  body  corporate,  under  ^he  charter 
gitized  by  VjOOy  I 
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of  the  Grccnesville  and  Roanoke  railroad 
company,  until  the  same  shall  expire  by  its 
prescribed  limitation  of  time;  and  during 
that  period,  shall  have,  use  and  possess  all 
the  powers,  privileges  and  franchises  which 
the  company  now  possess  and  enjoy."  And 
they  contend  that  the  clause  which  denies 
the  right  of  exemption  from  taxation, 

776  is   a   ♦proviso   only  to   said  enacting 
clause,  and  takes  away  the  right  of 

exemption  from  taxation  only  upon  the 
happening  of  that  contingency,  and  at  a 
remote  period,  if  it  ever  happens. 

The  court  is  of  opinion,  that  such  is  not  the 
fair  construction  of  the  statute.  The  clause 
in  question  cannot  be  regarded  as  a  proviso 
at  all.  There  are  two  provisos  which  are  re- 
strictive of  the  right  which  is  given  by  the 
preceding  clause  to  reorganize  the  company 
under  the  charter  of  the  Greenesville  and 
Roanoke  railroad  company,  upon  a  contin- 
gency which  may  never  happen.  The  first 
is,  that  if  during  the  union  the  charter  of  the 
Petersburg  Company  shall  be  abridged  or 
forfeited  the  privileges  conferred  "by  this 
section  shall  cease  and  not  be  used;"  and 
the  second  proviso  is,  that  the  body  corporate 
"authorized  by  this  section,  shall  be  subject 
to  all  the  rules,  regulations  and  restrictions 
prescribed  in  the  Code  of  Virginia  in  re- 
spect to  railroad  companies."  Both  pro- 
visos are  complete,  and  apply  to  this  section. 
Then  follows  the  declaration,  not  restricted 
to  the  contingent  event  to  which  the  fore- 
going provisos  apply,  but  which  is  in  these 
terms:  "and  in  no  event,  shall  the  property 
of  either  of  said  companies  within  this 
commonwealth  be  exempt  from  taxation." 
There  was  no  such  exemption  in  the  charter 
of  the  Greenesville  and  Roanoke  company, 
and  there  would  have  been  no  necessity  to 
insert  this  clause  in  order  to  subject  the 
property  of  the  consolidated  company, 
(which  would  embrace  after  the  acceptance 
of  this  act  the  property  of  both  companies), 
to  taxation,  but  for  the  seventeenth  section, 
before  cited,  in  the  charter  of  the  Peters- 
burg Company,  exempting  the  property  of 
that  company  from  taxation,  because  the 
right  to  tax  was  an  inherent  and  necessary 
prerogative  of  government,  unless  sur- 
rendered. The  first,  second  and  third 
sections,  all  relate  to  the  same  sub- 

777  ject,  the  union  ♦and  incorporation  of 
these  companies  into  one,  and  to  the 

corporate  name,  privileges,  property  and 
franchises  of  the  companies  thus  consol- 
idated, and  the  clause  denying  exemption 
from  taxation  was  unnecessary  to  make  the 
property  of  the  companies  liable  to  taxa- 
tion under  either  section,  but  for  the  said 
seventeenth  section  in  the  charter  of  the 
Petersburg  company.  The  only  object  and 
design  of  the  legislature,  therefore,  by  the 
declaration  in  question,  was  to  do  away 
with  that  section,  which  was  alike  appli- 
cable to  the  first  and  second  sections  of 
this  act,  and  to  the  third.  It  is  impossible 
to  conceive  that  it  was  the  design  of  the 
legislature  to  legislate  so  as  to  avoid  its 
future  operation  at  a  remote  period,'  upon 
an  event  which  was  altogether  contingent, 


and  to  allow  it  to  have  a  present  and  con- 
tinued operation,  and  if  the  contingency 
never  happened,  of  which  the  third  section  is 
predicated,  a  perpetual  operation  to  exempt 
the  property  of  these  companies  from  tax- 
ation. The  court  is  therefore  of  opinion, 
both  upon  a  view  of  the  grammatical  struc- 
ture of  the  third  section  and  of  the  clause  in 
question,  and  of  the  spirit  of  the  act,  the 
evident  design  and  purpose  of  the  legisla- 
ture in  making  this  declaration,  that  it 
applies  as  well  to  the  preceding  sections, 
and  is  not  merely  restrictive  of  the  enact- 
ing clause  of  the  third  section,  but  provides, 
not  in  the  contingent  event  indicated  in  the 
third  section,  but  in  no  event  the  union  of 
the  two  companies  as  authorized  by  the  first 
and  second  sections,  under  the  Petersburg 
Company's  charter,  or  its  organization 
under  the  Greenesville  and  Roanoke  charter 
as  contingently  authorized  by  the  third 
section,  at  a  remote  period,  "in  no  event, 
shall  the  property  of  either  of  said  com- 
panies, within  this  commonwealth,  be  ex- 
empt from  taxation." 

It  was  evidently  the  design  of  the  legis- 
lature   that    these    companies,    under    their 

new  organization,  should  not  be 
778      ♦exempt  from  taxation;  but  section  17 

of  the  charter  of  the  Petersburg  Com- 
pany had  allowed  such  exemption  to  that 
company,  and  as  the  Greenesville  and  Roa- 
noke company,  by  the  first  section,  had  been 
merged  in  the  Petersburg  Company,  and  the 
second  section  had  provided  that  the  charter 
of  that  company,  as  it  had  been  amended, 
should  regulate  and  control  the  consolidated 
company,  to  carry  out  the  design  of  the  legis- 
lature it  was  essential  that  the  declaration  in 
question  should  have  reference  to  the  first 
and  second  sections  as  well  as  to  the  third, 
and  it  is  applicable  to  the  status  of  the  com- 
panies under  the  two  first  sections  as  well 
as  to  what  it  might  be  contingently  under 
the  third  by  the  express  terms,  "and  in  no 
event,"  which  comprehends  both.  It  is 
virtually  a  repeal  of  section  17  of  the  charter 
of  the  Petersburg  company,  or  an  express 
assertion  on  part  of  the  state  that  the  said 
company's  property  should  not  thereafter  be 
exempt  from  taxation;  and  this,  with  the 
assent  of  the  company,  signified  by  the 
acceptance  of  the  act  and  reorganizing  and 
conducting  its  operations  under  it  Whether 
the  legislature  would  have  been  authorized, 
under  the  reservation  of  section  32  of  the 
charter  of  the  Petersburg  Company,  above 
recited,  to  have  made  en  mero  motu  this 
alteration  in  the  charter,  is  not  a  question  in 
this  case;  because  the  said  act  of  April  2d, 
1853,  was  passed  at  the  instance  and  request 
of  the  said  companies,  and  was  accepted  by 
them;  and  the  Petersburg  Company,  at 
least,  took  important  benefits  under  it,  such 
as  the  enlargement  of  its  charter  priv- 
ileges by  the  right  given  to  merge  the 
Greenesville  and  Roanoke  railroad  company 
in  itself,  and  to  acquire  all  its  corporate 
rights,  privileges,  franchises  and  property, 
and  to  add  to  the  amount  of  its  capital  stock. 
It  appears  also  that  the  company  afterwards 
acquiesced  in  the  prerogative  exercised  by 
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the  City  of  Petersburg  to  tax  its  prop- 
erty within  the  corporate  ♦limits  of 
the  city,  which  it  now  resists,  by  pay- 
ing taxes  to  the  city  for  a  series  of  years. 

The  court  being  of  opinion,  for  the  fore- 
going reasons,  that  there  is  nothing  in  the 
charter  of  the  Petersburg  company,  as  now 
organized,  which  entitles  it  to  exemption 
from  taxation,  and  that  the  City  of  Peters- 
burg has  the  right,  under  its  charter,  to 
levy  the  taxes  involved  in  this  suit,  deems 
it  unnecessary  to  consider  the  questions 
raised  upon  the  demurrer.  It  is  of  opinion, 
therefore,  that  the  decree  of  the  circuit  court 
of  the  city  of  Petersburg  be  reversed,  the 
injunction  dissolved,  and  that  the  bill  of 
plaintiffs  be  dismissed  with  costs. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  property  of  the  Petersburg  Railroad 
Company,  within  the  limits  of  the  city  of 
Petersburg,  is  subject  to  taxation  by  the 
said  city;  and  that  there  is  no  error  in  the 
decree  of  the  circuit  court  of  Petersburg, 
perpetuating  the  injunction  which  restrained 
the  said  city  from  levying  and  collecting 
the  taxes  on  the  property  of  the  said  Peters- 
burg Railroad  Company  for  the  years  1871 
and  1872.  It  is  therefore  ordered,  that  the 
said  decree  be  reversed  and  annulled,  and 
that  the  appellees  pay  to  the  appellants  its 
costs  in  the  prosecution  of  its  appeal  here. 
And  this  court,  proceeding  to  pronounce 
such  decree  as  ought  to  have  been  rendered 
by  the  court  below,  doth  adjudge,  order  and 
decree  that  the  injunction  which  was 
awarded  the  plaintiffs  below  and  the  same 
is  hereby  dissolved,  and  that  the  bill  of  the 
said  plaintiffs  be  dismissed  with  costs. 

Decree  reversed. 


780      ♦Taylor  &  als.  v.  The  Commonwealth, 

January    Term,    1878,    Richmond. 
1.    Indictment— Injunction— Continuance.— 

The  defendants  in  an  indictment  for  a  nuisance 
by  obstructing  a  street,  were  the  joint  owners  of  a 
house  and  a  lot  of  two  acres,  fronting  264  feet  on 
Porter  street,  in  Manchester.  The  house  was  an- 
cient, and  had  been  held  by  the  defendants  and 
those  under  whom  they  claimed  for  more  than  sixty 
years,  according  to  its  present  enclosures.  The  city 
council  of  Manchester  holding  that  the  said  enclos- 
ures were  in  Porter  street,  directed  that  they 
should  be  removed,  and  the  defendants  obtained  an 
injunction  to  prevent  it;  and  this  suit  was  pend- 
ing in  the  same  court.  When  the  indictment  was 
called  for  trial,  the  defendants  moved  that  the 
case  should  be  continued  until  the  injunction  suit 
was  decided — Held:  The  indictment  was  the  ap- 
propriate remedy  in  such  a  case;  and  the  con- 
tinuance was  properly  refused. 
a.     Evidence— AdmlMlon— Printed  Reports. 

The  report  of  a  case  in  a  printed  volume  of  re- 

porU  "of  decisions  of  the  court  of  appeals  of  Vir- 
ginia, the  original  record  of  the  case  having  b«en 
destroyed,  held  admissible  in  evidence  to  show  that 
such  a  map  as  that  mentioned  in  the  report,  as 
Watkins*    map,    actually    existed    and    was    in    the 
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papers  in  said  cause;  and  thereby  to  lay  a  founda- 
tion for  the  introduction,  as  further  evidence  in  the 
cause,  of  a  map  purporting  to  be  and  certified  as 
a  map  of  Manchester  by  the  clerk  of  the  superior 
court   of   chancery   of  the   Richmond   district. 

8.  Snme — ^Snmc — Mnps. — Copies  of  two  maps 
attached  to  two  deeds  for  lots  in  Manchester, 
recorded  in  the  clerk's  office  of  Chesterfield  county, 
one  deed  dated  August  10th,  1816,  and  the  other 
January  3d.  1847,  held  to  be  admissible  for  the  pur- 
pose of  ascertaining  the  scale  and  verifying  the 
map  of  Manchester  certified  by  the  clerk  of  the 
superior  court  of  chancery  for  the  Richmond  dis- 
trict, which  had  been  previously  admitted  as  evi- 
dence;    but    for   this   purpose    only. 

781  *4-  Same — Snmo— Proceedlnars  of  City 
Council. — S.  Taylor,  under  whom  the  de- 
fendants claimed  the  house  and  lot,  was  a  member 
of  the  council  of  Manchester  in  1855 — Hsx.s: 
That  certain  proceedings  of  the  countil  at  that  time 
when  he  was  present,  in  regard  to  what  is  called 
the  Percival  survey  of  said  town,  were  admissible 
evidence  for  the  purpose  of  showing  said  S.  Tay- 
lor's  connection   with    said   survey. 

5.  Streets— Dcdicntlon  to  Public.*- William 
Byrd  having  laid  off  the  land  comprised  within  cer- 
tain limits  of  the  town  of  Manchester,  into  lots 
and  streets,  and  made  a  map  of  the  town  so  laid 
off,  showing  the  lots  and  streets,  and  having  sold 
lots  with  reference  to  said  maps,  all  the  streets  ■ 
designated  on  said  map  were  thereby  irrevocably 
dedicated  to  the  public;  and  the  public  have  a 
right  to  have  the  streets,  as  designated  on  that 
map,  throughout  their  entire  length  and  width, 
thrown  open  forever,  and  kept  free  from  any  and 
all  encroachments  or  obstructions. 

6.  Same — Sane — Acceptance  by  Public. — 
The  act  of  the  house  of  burgesses,  passed  Novem- 
ber, 1769,  establishing  the  town  of  Manchester  as 
laid  off  into  lots  and  streets,  was  an  acceptance 
on  the  part  of  the  colony  of  Virginia  of  the  streets 
thus   dedicated   to  the   public. 

T.  Same  —  Same  —  Same  —  Obstructons  — 
I«enirtli  of  Occnpancy.t — The  streets  of  the 
city  of  Manchester  having  been  dedicated  to  the 
public  by  William  Byrd,  when  he  laid  off  the  town, 
and  this  dedication  having  been  accepted  by  the  aot 
of  the  house  of  burgesses  in  November,  1769,  the 
streets  are  public  highways;  and  any  occupation 
of  a  street,  or  a  part  of  a  street,  by  the  owner  of 
an  adjoining  lot,  however  lorg  continued,  cannot 
give  such  occupant  a  right  to  hold  it,  or  bar  the 
right  of  the  public  to  the  use  of  the  street  to  its 
full    width   and    extent. 

This  was  an  indictment  in  the  hustings 
court  of  the  city  of  Manchester,  against 
William  G.  Taylor  and  nine  others,  for  a 
nuisance    in    obstructing    Porter    street    in 


*Same — Dedication  of  Streets. — As  to  whait 
constitutes  a  valid  dedication  of  a  street  to  the  public, 
see  Talbott  v.  Railroad  Co.,  31   Gratt.  685,  and  note. 

tSIanlclpal  Corporations — Statute  of 
Limitations. — See  Yates  v.  Town  of  Warrenton, 
84  Va.  337,  and  Buntin  v.  Danville,  93  Va.  200, 
where  the  principal  case  is  cited  for  the  rule  that 
lapse  of  time  in  the  case  of  an  obstruction  in  a  public 
street  does  not  bar  the  right  of  the  proper  authorities 
\t)  have  it  removed.  See  al?o,  Norfolk  £ity  v. 
Chamberiainc,  29  Gratt.   534,  and  note.    )Ql6 
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the  city  of  Manchester.  There  was  an  issue 
on  the  plea  of  "not  guilty;"  and  on  the 
trial  of  the  case  the  jury  found  a  verdict 
against  the  defendants,  and  assessed  the 
damages  against  each  of  them  at  one  dol- 
lar; and  tile  court  rendered  a  judgment  in 
accordance  with  the  verdict,  and  for  an 
abatement  of  the  nuisance.  The  defend- 
ants thereupon  applied  to  one  of  the  judges 
of  its  court  for  a  writ  of  error;  which 

782  was  awarded.    The  *case  and  all  the 
questions  made  in  it  are  fully  stated 

in  the  opinion  of  Moncure,  P. 

W.  W.  Gordon,  for  the  appellant. 

Attorney-General  R.  T.  Daniel  and  Logan 
&  Bransford,  for  the  Commonwealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of  the 
hustings  court  of  the  city  of  Manchester, 
rendered  on  the  20th  day  of  October,  1876, con- 
victing the  plaintiffs  in  error  on  an  indict- 
ment found  against  them  in  the  said  court, 
charging  them  with  a  nuisance  in  erecting 
and  continuing  an  obstruction  of  an  ancient 
and  common  highway  and  public  street  in 
the  said  city  of  Manchester.  There  was  a 
plea  of  not  guilty  in  the  case,  on  which 
issue  was  joined,  which  was  tried  by  a  jury. 
A  verdict  of  guilty  was  found  against  the 
accused,  and  a  fine  of  one  dollar  each  was 
assessed  against  them.  Judgment  was 
rendered  accordingly,  and  for  the  abate- 
ment of  the  nuisance.  To  this  judgment 
the  plaintiffs  in  error  applied  to  a  judge 
of  this  court  for  a  writ  of  error,  which  was 
accordingly  awarded.  Sundry  errors  in  the 
said  judgment  are  assigned  in  the  petition 
for  the  said  writ,  founded  on  sundry  bills 
of  exeception,  which  were  taken  by  the  said 
plaintiffs  in  error  in  the  course  of  the  pro- 
ceedings in  the  said  case,  which  bills  of  ex- 
ception and  assignment  of  error  thereon 
we  will  notice  in  their  order: 

1.  The  first  bill  of  exceptions  stated,  that 
upon  the  calling  of  the  cause  the  defend- 
ants moved  for  a  continuance  of  the  same 
upon  the  ground  that  an  injunction  was 
awarded  on  the  25th  day  of  July,  1876,  to 
restrain  the  city  of  Manchester  from  re- 
moving or  in  any  manner  interfering 

783  ♦with  the  property  which  is  charged 
in  the  indictment  as  being  an  ob- 
struction to  the  public  highway;  and  in 
support  of  said  motion  the  defendants 
offered  in  evidence  the  record  in  the  said 
injunction  suit  now  pending  in  the  hustings 
court  of  said  city,  which  record  is  set  out 
in  the  said  bill  of  exceptions.  In  the  in- 
junction bill  the  complainants  claim  to  be 
the  joint  owners  in  fee  of  a  house  and  lot 
in  the  town  of  Manchester,  fronting  on 
Porter  street  264  feet,  which  lot  embraces 
nearly  two  acres  of  land.  The  house 
situated  on  said  lot  is  an  old  family  home- 
stead, which  was  the  birthplace  and  resi- 
dence, during  his  life,  of  Samuel  Taylor, 
through  whom  the  complainants  claim  title. 
They  say  that  they  and  those  through  whom 
they  claim  have  been  in  the  actual  posses- 
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sion  of  the  said  property,  certainly,  for 
about  seventy  years— probably  not  less 
than  a  century;  that  the  common  council 
of  the  town,  acting  through  A.  L.  Johnston, 
Its  city  engineer,  and  other  agents,  are  now 
threatening  to  enter  upon  the  aforesaid 
premises,  take  possession  and  destroy  the 
front  yard  and  a  part  of  the  garden,  and 
pull  down  the  front  enclosure  and  part  of 
the  dwelling-house,  or  at  least  the  greater 
part  of  the  front  portico,  under  the  pretence 
of  widening  or  opening  Porter  street  in  the 
said  town,  and  that  in  carrying  this  pur- 
pose into  effect  the  value  of  the  homestead 
will  be  materially  lessened,  if  not  absolutely 
destroyed,  and  irreparable  damage  done  to 
the  freehold.  They  therefore  pray  for  an 
injunction,  which  was  awarded  as  aforesaid 
Which  motion  for  a  continuance  the  coun 
overruled,  and  the  defendants  excepted  to 
the  action  of  the  court  in  that  respect 
That  such  was  the  action  of  the  court  is 
the  first  assignment  of  error  in  this  case. 

We  are  of  opinion  that  the  court  did  not 
err  in  overruling  the  said  motion  for  a 
continuance.  A  street  of  a  city  is  a  public 
highway,  the  obstruction  of  which  is 
784  an  *indictable  offence.  On  the  trial 
of  an  indictment  for  such  an  offence, 
the  questions,  whether  the  locus  in  quo  be 
a  public  highway,  and  whether  the  same 
be  obstructed  by  the  accused  in  the  manner 
charged  in  the  indictment,  are  questions 
of  law  and  fact  which  properly  arises  for 
decision.  And  such  trial  cannot  of  right 
be  delayed  by  reason  of  the  pendency  of  a 
civil  suit,  such  as  is  the  chancery  suit  in 
the  first  bill  of  exceptions  mentioned. 
There  might  be  peculiar  circumstances 
sufficient  to  induce  and  warrant  the  court, 
in  which  a  prosecution  for  such  an  offence 
is  pending,  to  delay  the  trial  of  the  pros- 
ecution for  a  reasonable  time  on  account  of 
the  pendency  of  a  civil  suit  involving  the 
same  questions  involved  in  the  criminal 
prosecution;  but  it  does  not  appear  that 
such  circumstances  existed  in  tnis  case; 
and  if  any  case  this  court  would  reverse 
the  judgment  of  an  inferior  court  for  refus- 
ing a  continuance  in  such  a  case,  certainly 
the  reasons  for  doing  so  ought  to  be  very 
strong.  Indictment  is  the  appropriate  rem- 
edy for  a  nuisance  in  a  public  highway, 
and  generally,  if  nbt  always,  the  questions 
involved  in  a  charge  of  such  an  offence  can 
be  decided  in  that  way,  at  least,  as  well 
as,  if  not  better,  than  in  any  other.  In  a 
suit  inter  partes,  such  as  is  the  injunction 
suit  aforesaid,  the  decision  might  be  upon 
grounds  which  ought  not  to  affect  the 
public  at  large  in  their  right  to  the  use  of 
the  highway. 

2.  The  second  bill  of  excepttions  states 
"that  upon  the  trial  of  the  cause,  The 
Commonwealth  offered  to  introduce  in  evi- 
dence the  report  of  the  case  of  Mayo  v, 
Murchie,  as  contained  in  the  third  volume 
of  Munford's  Virginia  Reports  from  page  358 
to  417,  (it  having  been  admitted  by  the  de- 
fendant's counsel  that  the  original  record 
above  referred  to  was  destroyed  by  fire  at 
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the  close  of  the  late  war),  the  counsel  for 
The  Commonwealth   stating  that  the   pur- 
pose    of    introducing    this     evidence 

785  *was  to  show  that  such  a  map  as  that 
mentioned  in  the  case  above  referred 

to  as  Watkins'  map,  actually  existed,  and 
was  in  the  papers  of  the  above  cause;  and 
thereby  to  lay  a  foundation  for  the  intro- 
duction, as  further  evidence  in  this  cause, 
a  map  of  Manchester,  by  the  clerk  of  the 
superior  court  of  chancery  for  the  Rich- 
mond district.  Wherefore  the  defendants 
moved  the  court  to  exclude  from  the  jury  the 
report  so  offered  in  evidence;  which  motion 
of  the  defendants  the  court  overruled,  upon 
the  ground  that  it  was  a  public  record; 
and  the  defendants  excepted  to  the  action 
of  the  court  in  that  respect.  Such  action  of 
the  court  is  the  second  assignment  of  error 
in  this  case. 

We  are  of  opinion  that  the  court  did  not 
err  in  overruling  the  defendant's  motion  to 
exclude  from  the  jury  the  said  report.  By 
an  act  of  the  legislature  of  Virginia,  passed 
in  November,  1769,  it  was  recited  that  it 
had  been  represented  to  the  then  present 
general  assembly,  that  the  honorable  Wil- 
liam Byrd  had  lately  laid  out  a  parcel  of 
his  lands  at  Rocky  Ridge,  at  the  falls  of 
James  river,  in  the  county  of  Chesterfield, 
in  lots  and  streets  for  a  town,  and  had 
made  sale  of  most  of  the  said  lots  of  divers 
persons,  some  of  whom  had  since  settled 
and  built  thereon,  and  that  it  would  .tend  to 
the  more  speedy  improvement  and  settling 
the  same,  if  the  freeholders  and  inhabitants 
thereof  should  be  entitled  to  the  Hke  priv- 
ileges enjoyed  by  the  freeholders  and  inhab- 
itants of  the  other  towns  in  the  said  colony; 
and  it  was  enacted  that  the  said  parcel  of 
land  should  be,  and  the  same  was  by  the 
said  act  constituted,  appointed,  erected  and 
established  a  town  in  the  manner  it  was 
already  laid  out  in  lots  and  streets,  agree- 
able to  a  plan  and  survey  thereof  made  by 
Benjamin  Watkins,  surveyor  of  the  county 
of  Chesterfield,  containing  the  number 

786  of  312  lots,  as  by  ♦the  said  plan   and 
survey,    relation    being    thereto    had, 

might  fully  and  at  large  appear,  and  should 
be  called  and  known  by  the  name  of  Man- 
chester; and  that  the  freeholders  of  the  said 
town  should  forever  thereafter  enjoy  the 
same  rights  and  privileges  which  the  free- 
holders of  other  towns  erected  by  acts  of 
assembly  in  said  colony  had  and  enjoyed. 
And  nine  persons  named  in  the  said  act  were 
thereby  appointed  trustees  of  the  said  town, 
with  the  powers  and  for  the  purposes  therein 
mentioned.    8  Hen.  St.  at  Large,  p.  421. 

The  original  Watkins'  map  referred  to  in 
the  said  act,  having  been  lost  or  destroyed, 
according  to  an  admission  which  seems  to 
have  been  made  in  this  cause,  The  Com- 
monwealth sought  to  introduce,  as  secondary 
evidence  in  the  cause,  a  map  purporting  to 
be,  anti  certified  as  a  map  of  the  town  of 
Manchester  by  the  clerk  of  the  superior  court 
of  chancery  for  the  Richmond  district,  and 
to  lay  a  foundation  for  the  introduction  of 
said  evidence,  offered  to  introduce  in   evi- 


dence the  report  of  the  case  of  Mayo  v. 
Murchie.as  aforesaid,  stating  that  the  pur- 
pose of  introducing  this  evidence  was  to 
show  that  such  a  map  as  that  mentioned  iti 
the  report  of  the  case  above  referred  to  as 
Watkins'  map,  actually  existed,  and  was  ia 
the  papers  of  the  said  "case,  (it  having  been 
admitted  by  the  defendant's  counsel  that 
the  original  record  in  that  case  was  de- 
stroyed by  fire  at  the  close  of  the  late  war). 
That  case  of  Mayo  v.  Murchie  is  a  very 
important  and  elaborate  case,  which  appears 
from  the  report  to  have  been  a  decision  of 
this  court  at  the  October  term  thereof  in 
1811 ;  but  it  must  have  been  decided  at  a  later 
day,  as  it  appears  to  have  been  argued  in  De- 
cember, 1812,  and  again  in  December,  1813. 
It  was  an  appeal  from  a  decree  of  Chancellor 
Taylor,  made  in  May,  1807,  in  a  suit  brought 
in  the  superior  court  of  chancery  for  the' 
Richmond  district,  by  John  Murchie, 

787  surviving    trustee    ♦of    the    town    of 
Manchester,  against  John  Mayo  and 

others.  The  complainant  charged  in  his 
bill  in  said  suit,  ''that  in  the  year  17 — , 
Colonel  William  Byrd  proposed  to  found  the 
said  town  of  Manchester  by  way  of  lottery; 
and  agents  were  appointed  by  him  and  his 
trustees  for  superintending  the  laying  off 
and  bounding  of  the  same;  that  the  said 
agents  proceeded  to  execute  the  business 
confided  to  them;  and  in  making  out  the 
boundaries  of  the  town,  they  expressly 
declared  and  set  apart  the  slip  of  land  which 
lies  between  James  river  and  the  lots  of  said 
town,  near  what  is  now  called  Mayo's 
bridge,  as  part  of  the  said  town,  to  be 
annexed  thereto,  and  held  by  the  inhabitants 
thereof  as  a  common  forever;  and  the  same 
hath  been  so  held  and  enjoyed  by  the  in- 
habitants of  the  said  town  ever  since,"  &c., 
&c.;  "that  all  these  facts  were  well  known 

to  Mayo,  who  nevertheless,  for  a  trifling 

consideration,  purchased  the  said  Byrd's 
right  to  the  said  slip  of  land,  and  obtained 
a  deed  therefor  (although  the  same  was  then 
in  the  possession  of  the  said  town),  from 
him  and  two  of  his  trustees,  without  any 
warranty,"  &c. ;  and  that  John  Mayo,  devisee 

of  the  said  Mayo,  "had  commenced  an 

action  of  ejectment  against  the  complainant 
as  trustee  of  the  said  town,  in  the  Rich- 
mond district  court,  and  threatened  to  turn 
him  and  the  said  inhabitants  out  of  posses- 
sion, notwithstanding  their  equitable  title 
aforesaid."  The  prayer  of  the  bill,  there- 
fore, was  that  John  Mayo  be  enjoined  from 
all  further  proceedings  in  his  said  action; 
that  a  conveyance  of  the  legal  title  to  said 
slip  be  made  to  the  complainant  as  trustee 
for  the  said  town;  that  he  and  the  inhab- 
itants of  said  town  be  quieted  in  the  pos- 
session thereof,  and  for  general  relief. 

John   Mayo   filed  his  answer  to  the  said 

bill;   sundry  depositions  were  taken  in  the 

suit,    and    a    decree    was    rendered    by    the 

chancellor    in    conformity    with    the 

788  prayer  of  ♦the  bill.     That  decree  was 
substantially    affirmed   by   this    court, 

after  the  case  had  been  twice  argued  in  it  by 
the  ablest  counsel  on  both  si^es.     The  three 
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judges  of  the  court,  Coalter,  Roane  and 
Fleming,  pronounced  their  opinions  seria- 
tim. It  woi^d  appear  from  the  opinion  of 
Jvdge  Roane,  that  Watkins'  survey  was  not 
Itself  in  the  record,  as  he  says  in  brackets: 
"[for  the  survey  itself  is  not  before  us.]" 
But  the  contrary  would  rather  appear  from 
the  opinion  of  Judge  Fleming,  who  seems 
to  have  devoted  special  attention  to  the 
merits  of  the  case  and  the  evidence  therein. 
"This  being  a  cause  of  much  expectation 
and  great  interest  to  the  contending  par- 
tics,"  he  says  at  the  commencement  of  his 
opinion,  "and  having  been  argued  with 
great  ability  on  both  sides,  the  court  be- 
stowed on  it  peculiar  attention  and  deliber- 
ation; though  much  of  what  I  had  to  remark 
on  the  subject,  especially  respecting  the 
capacity  of  the  appellee  to  sue,  and  the  want 
of  parties  (the  only  points  on  which  I  ever 
doubted),  has  been  anticipated  and  ably 
discussed  by  my  brother  Roane.  I  shall 
therefore  confine  myself  principally  to  the 
merits  of  the  cause,  and  there  being  a 
division  of  the  court,  shall,  as  the  ground 
of  my  own  opinion,  take  the  liberty  of 
briefly  slating  the  origin,  foundation  and 
establishment  of  the  town  of  Manchester." 
And  this  he  proceeds  quite  fully  to  do. 
After  referring  to  the  act  of  1769,  establish- 
ing the  town  of  Manchester,  and  reciting  a 
portion  thereof,  including  that  which  relates 
to  the  plan  and  survey  of  said  town,  made 
by  Benjamin  Watkins,  surveyor  of  Chester- 
field county,  he  uses  this  language:  "When 
we  cast  our  eyes  on  the  plan  and  survey  of 
the  town  referred  to  in  the  act  of  assembly, 
it  appears  to  extend  upwards  of  half  a  mile 
parallel  with  the  river,  between  which  and 
the  canal  mentioned  in  the  proceedings^  lies 
the  narrow  slip  of  land  now  the  -subject  of 

controversy,"  &c. 
789  ♦The  original   plan   and   survey   of 

Watkins  having  been  destroyed  or  lost,' 
and  also  the  original  record  in  the  suit  from 
the  decree  in  which  the  appeal  in  Mayo  v. 
Murchie  was  taken,  we  think  the  report  of 
that  case,  as  contained  in  the  third  volume 
of  Munford's  Va.  Reports,  from  page  358  to 
417,  was  admissible,  as  secondary  evidence, 
for  the  purpose  for  which  it  was  offered.  1 
Greenleaf  on  Evidence,  §  509,  and  cases 
cited  in  note  5;  Id.  §  84,  and  note  2  and 
books  and  cases  therein  cited.  That  report 
strongly  tends  to  show  that  such  a  map  as 
that  mentioned  therein,  to-wit:  Watkins' 
map,  actually  existed,  and  was  in  the  papers 
of  the  cause;  or  if  it  did  not  exist,  and 
had  been  lost  or  destroyed  when  the  suit 
was  brought,  then  that  a  copy  of  said  plan 
and  survey,  or  proof  of  their  contents,  was 
in  the  said  papers. 

3.  The  third  bill  of  exceptions  states: 
"That  upon  the  trial  of  the  cause  The  Com- 
monwealth offered  as  evidence  copies  of  two 
maps,  one  accompanying  and  being  a  part 
of  a  deed  from  Tasleton  Sanders  to  William 
McKensie,  dated  lOth  day  of  August,  1816, 
recorded  in  Chesterfield  county  court  clerk's 
office,  in  D.  B.  21,  page  141,  and  the  other 
attached  to  a  deed  from  Myers,  &c.,  to  White- 
head and  als.,  dated  January  3rd,  1847,  re- 


corded in  Chesterfield  County  court  clerk's 
office,  D.  B.  37,  page  101,  which  two  maps 
are  in  the  following  words  and  figures,  to- 
wit:"  (then  follows  the  maps,  surveyor's 
and  clerk's  certiiicates)  "for  the  purpose  of 
ascertaining  the  scale  and  verifying  the 
map  heretofore  offered  in  evidence  as  a  plat 
of  the  town  of  Manchester,  which  said  last 
mentioned  map  is  signed  by  the  clerk  of  the 
superior  court  of  chancery  for  the  Richmond 
district,  and  is  the  one  referred  to  and  em- 
braced in  the  defendants'  second  bill  of  ex- 
ceptions. The  defendants,  by  their  counsel, 
objected  to  the  introduction  of  the  maps  as 
evidence,  upon  the  ground  that  neither 
the    aforesaid    deeds    nor    the    maps 

790  *which  accompany  the  same,  or  a  part 
thereof,  is  competent  evidence  in  this 

cause.  Whereupon  the  court  overruled  said 
objection  and  allowed  said  maps  to  be 
offered  as  evidence  for  the  purpose  afore- 
said, but  for  no  other."  The  defendants 
excepted  to  the  action  of  the  court  in  that 
respect;  which  action  of  the  court  is  the 
third  assignment  of  error  in  this  case. 

We  are  of  opinion  that  the  court  did  not 
err  in  allowing  "said  maps  to  be  offered  as 
evidence  for  the  purpose  aforesaid,  but  for 
no  other." 

Watkins*  map,  referred  to  in  the  said  act 
of  1769,  more  than  a  hundred  years  before 
the  trial  of  this  cause,  had,  long  before  such 
trial,  been  lost  or  destroyed,  and  a  map, 
purporting  to  be  a  map  of  the  town  of  Man- 
chester, and  certified  as  such  by  the  clerk 
of  the  superior  court  of  chancery  for  the 
Richmond  district,  was  sought  to  be  intro- 
duced by  the  Commonwealth  as  secondary 
evidence  of  the  contents  of  said  Watkins' 
map.  Upon  the  question  whether  the  former 
is  in  fact  a  copy  of  the  latter  map,  the 
copies  of  the  two  maps  set  forth  in  the  third 
bill  of  exceptions  were  admissible  evidence 
for  the  purpose  therein  mentioned.  They 
were  made,  many  years  before  the  triad  of 
the  cause,  of  portions  of  the  said  town  of 
Manchester,  and  were  annexed  and  recorded 
with  deeds  whereby  such  portions  or  parts 
thereof  were  conveyed  by  the  owners  to 
purchasers  from  them  respectively.  1  Green- 
leaf  on  Evidence,  §§  139,  145,  and  cases 
cited  in  the  notes  to  those  sections,  espe- 
cially Penny  Pot  Landing,  &c.,  v.  City  of 
Philadelphia,  16  Penn.  St.  R.  79. 

4.  The  fourth  bill  of  exceptions  states 
that  at  the  trial  of  the  cause,  the  Common- 
wealth having  first  proven  by  a  witness,  C. 
C.  McRae,  that  Dr.  Samuel  Taylor,  who  is 
referred  to  in  the  extracts  thereinafter  men- 
tioned, was  the  owner,  at  the  time  of  the 
proceedings  therein  mentioned,  of  the  lots 
of  land  Nos.  163  and  177  in  the  plan 

791  *of  Manchester,  fronting  on  the  north 
line  of  Porter  street,  between  Ninth 

and  Tenth  streets,  offered  in  evidence  an 
extract  from  the  minutes  of  the  beard  of 
trustees  of  the  town  of  Manchester,  and 
certain  other  proceedings  of  the  said  board, 
of  which  the  said  Taylor  was  a  memeber,  in 
regard  to  what  is  called  the  Percival  sur- 
vey of  the  said  town,  which  was  then,  to- 
wit:  in  December,  1855,  in  progress  (which 
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said  extract  and  other  proceedings  are  set 
out  in  the  said  bill),  for  the  purpose  of 
showing  Dr.  Samuel  Taylor's  connection 
with  the  said  Percival  survey  (the  defend- 
ants claiming  to  have  derived  the  property, 
which  is  charged  in  this  case  to  be  an  ob- 
struction of  the  public  highway  and  a  nui- 
sance, from  and  under  the  said  Dr.  Taylor). 
And  the  defendants  moved  the  court  to  ex- 
clude from  the  jury  said  extract  and  other 
proceedings,  but  the  court  decided  to  admit 
the  same,  and  the  defendants  excepted  to 
such  action  of  the  court;  which  action  of 
the  court  is  the  fourth  assignment  of  error 
in  this  case. 

We  arc  of  opinion  that  the  court  did  not 
err  in  admitting  the  said  extract  and  other 
proceedings  as  evidence  in  the  case.  The 
admissions  of  Dr.  Taylor,  as  trustee  in  re- 
gard to  his  own  individual  interest,  would 
bind  himself  individually,  and  would  bind 
all  who  might  afterwards  claim  as  volunteers 
under  him,  the  property  in  regard  to  which 
the  admission  may  have  been  made.  What 
ought  to  be  the  effect  of  such  evidence,  was 
a  question  which  the  court  did  not  decide, 
and  was  not  called  on  to  decide.  The  only 
decision  was  that  it  was  admissible  evi- 
dence; and  we  think  it  was. 

5.  No  error  is  assigned  on  the  matter  of 
the  fifth  bill  of  exceptions,  and  we  think 
that  none  could  have  been  well  assigned 
thereon.     No  further  notice  need  therefore 

be  taken  thereof. 
792  *6.     The    sixth    bill    of    exceptions 

states  that  upon  the  trial  of  this  cause, 
evidence  was  introduced  tending  to  prove 
that  the  property  charged  in  the  indictment 
as  constituting  an  obstruction,  is  comprised 
within  Porter  street  in  the  town  of  Man- 
chester; evidence  was  further  introduced, 
tending  to  prove  a  dedication  to  and  accept- 
ance of  Porter  street  by  the  house  of  bur- 
gesses, and  by  the  city  of  Manchester;  evi- 
dence was  further  introduced,  tending  to 
show  that  the  defendants,  and  those  under 
whom  they  claim,  have  been  in  the  actual 
possession  of,  and  had  under  inclosure  the 
property  aforesaid,  charged  as  constituting 
an  obstruction,  claiming  it  as  their  own  for 
a  period  of  fifty  or  sixty  years;  whereupon 
the  defendants*  counsel  asked  the  court  to 
give  the  following  instructions  to  the  jury, 
to-wit : 

1st.  The  corporation  of  Manchester,  in  its 
private  character  as  owner  and  occupier  of 
lands  and  appurtenances,  is  regarded  in  the 
same  light  as  an  individual  owner  and  oc- 
cupier, and  must  be  dealt  with  accordingly. 

2d.  In  order  to  find  the  defendants  guilty, 
the  jury  must  be  satisfied  from  the  evidence 
that  there  was  a  dedication  to  and  accept- 
ance by  the  city  of  Manchester  of  the  street 
known  as  Porter  street,  and  that  the  prop- 
erty owned  by  the  defendants  and  claimed 
to  be  an  obstruction,  is  part  of  that  street 
as  so  dedicated  and  acceoted;  and  even 
though  there  was  such  dedication  and  ac- 
ceptance, if  the  jury  believe  from  the  evi- 
dence that  the  defendants  and  those  through 
whom  they  claim,  have  had  in  their  actual 
possession    and    inclosure,    claiming    it    as 


their  own,  the  property  referred  to  in  the 
indictment  as  constituting  an  obstruction 
for  a  period  of  forty  or  fifty  years  last  past, 
then  they  must  find  a  verdict  of  not  guilty. 
But  the  court  gave  the  jury  the  first  of  said 
instructions,  and  refused  to  give  the  sec- 
ond. 
798  ♦The  Commonwealth  then  asked  the 

court  to  give  the  following  instructions 
to  the  jury: 

1.  That  if  they  believe  from  the  evidence 
that  William  Byrd  laid  off  the  land  com- 
prised within  th^  limits  of  the  town  of 
Manchester  into  lots  and  streets,  and  made 
a  map  of  the  town  so  laid  off,  showing  the 
lots  and  streets,  and  that  lots  were  sold  by 
him  with  reference  to  such  map,  all  the 
streets  designated  on  said  map  were  thereby 
immediately  and  irrevocably  dedicated  to 
the  public,  and  the  public  have  a  right  to 
have  the  streets,  as  designated  on  said  map, 
throughout  their  entire  length  and  width, 
thrown  open  forever  and  kept  free  from  any 
and  all  encroachments  or  obstructions. 

2.  That  any  substantial  encroachments 
upon,  or  obstruction  of,  a  public  highway 
or  street,  is  a  public  nuisance  which  no 
length  of  time  will  legalize  or  render  law- 
ful, and  the  fact  that  such  encroachments 
or  obstructions  have  been  maintained  and 
continued  for  a  long  time,  it  matters  not 
how  long,  does  not  operate  as  a  bar  to  the 
right  of  the  public  to  have  the  nuisance 
abated  or  the  encroachments  and  obstruc- 
tions removed,  nor  to  give  the  accused  the 
right  to  continue  or  keep  such  obstructions 
and  encroachments  in  the  highway  or  street. 
And  if  the  jury  believe  from  the  evidence 
that  Porter  street  was  originally  laid  out 
and  dedicated  to  the  public  by  William  Byrd 
as  it  now  runs,  and  within  its  present 
boundary  lines,  as  shown  by  the  map  made 
in  this  case  by  A.  L.  Johnson,  under  the 
order  of  this  court,  and  that  the  same  has 
been  obstructed  by  the  defendants  as  charged 
in  the  indictment,  then  they  must  find  the 
defendants  guilty. 

3.  That  the  act  of  the  house  of  burgesses, 
passed  November,  1769,  establishing  the 
town  of  Manchester  as  laid  off  into  lots  and 

streets,  was  an  acceptance  on  the 
794  *part  of  the  then  colony  of  Virginia 
of  the  streets  thus  dedicated  to  the 
public. 

Which  said  instructions  asked  for  by  the 
Commonwealth  were  given. 

To  which  opinion  of  the  court  refusing  to 
prive  the  second  instruction  asked  for  by  the 
defendants,  and  giving  the  three  instruc- 
tions asked  for  by  the  Commonwealth,  the 
defendants  excepted;  and  that  exception  is 
the  subject  of  the  fifth  and  last  assignment 
of  error. 

We  do  not  think  there  is  any  error  in  the 
judgment  of  the  court  in  regard  to  the  in- 
structions asked  for  on  either  side.  The 
first  instruction  asked  for  by  the  defendants 
was  given,  and  properly  so;  but  of  course 
they  do  not  complain  of  that  action  of  t^e 
court.  The  second  was  properly  refused. 
A  valid  dedication  of  a  street  to  the  public 
use,    perfected    by    acceptance,   as    the    in- 
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stniction  supposes,  makes  it  a  highway, 
an  unlawful  obstruction  of  which  is  not 
legalized  by  lapse  of  time.  Nullum  tempus 
occurrit  regi,  applies  in  this  state  to  the 
Commonwealth,  as  it  does  in  England  to 
the  king.  The  three  instructions  asked  for 
by  the  Commonwealth  were  properly  given 
by  the  court.  There  can  be  no  doubt 
or  difficulty  in  this  case,  as  to  the  facts, 
that  a  valid  dedication  was  made  by  Col- 
onel William  Byrd  of  streets  in  the  town 
of  Manchester  to  the  public  use,  and  that 
the  dedication  was  accepted  by  the  public 
and  thus  made  perfect.  It  was  accepted  by 
the  highest  representative  authority  in  the 
land — ^the  legislature.  Nor  can  there  be  any 
doubt  or  difficulty  in  the  case  as  to  the 
question  of  law  in  regard  to  the  effect  of 
the  lapse  of  time  and -adverse  possession 
upon  the  public  right.  The  only  room  for 
question,  if  any,  is  in  regard  to  whether 
the  locus  in  quo  is  a  part  of  one  of  the 
dedicated  streets;  which  was  a  question  for 
the  jury.  There  have  been  several  recent 
decisions  of  this  court  upon  the  sub- 
795  ject  of  dedication,  *and  also  upon  the 
subject  of  a  street  in  a  city  being  a 
public  highway,  and  of  the  effect  of  an  un- 
lawful obstruction  thereof.  On  the  former 
subject,  is  the  case  of  Harris  v.  The  Com- 
monwealth, 20  Gratt.  833,  in  which  Judge 
Staples  delivered  the  opinion  of  the  court; 
and  on  the  latter  is  the  case  of  The  City 
of  Norfolk  V.  Chamberlain,  in  which  Judge 
Christian  delivered  the  opinion  of  the  court, 
which  is  not  yet  reported,  having  been  de- 
cided only  a  few  days  ago.  See  supra,  534. 
See  also  2  Smith's  Leading  Cases,  p.  142, 
marg.  200,  Dovaston  v.  Payne,  and  notes, 
English  and  American;  Angel  on  Hi^^- 
ways;  City  of  Cincinnati  v.  The  Lessee  of 
White,  6  Peters'  R.  431;  Commonwealth  v. 
McDonald,  16  Serg.  &  R.  390;  Penny  Pot 
Landing  v.  City  of  Philadelphia,  16  Penn. 
St.  R.  79;  Mayo  v.  Murchie,  supra;  Ralston, 
&c.,  V.  Miller,  &c.,  3  Rand  44;  Kelly's 
Case,  8  Gratt.  632. 

Upon  the  whole,  .we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  same  ought  to  be 
affirmed. 

Judgment  affirmed. 


796      *Jobnson  v.  The  Commonwealth. 

January    Term,    1878,    Richmond. 
Criminal    Law  —  Bargrlary  —  EJvidence.* — A 

case  in  which  upon  a  prosecution  for  burglary,  held 
the  evidence  does  not  identify  the  prisoner  as  the 
person    who   had   committed  the  burglary. 


'Criminal  Law  —  Circnmstantial  Et^I- 
dence. — The  principal  case  is  cited  by  many  sub- 
sequent cases  for  the  rule  that  where  the  accused  is 
sought  to  be  convicted  on  circumstantial  evidence,  the 
evidence  should  be  acted  on  with  the  utmost  caution. 
See  Finchim  v.  Com.,  83  Va.  690;  Anderson  v.  Com., 
83  Va.  326;  Savage  v.  Com.,  84  Va.  626;  Prather  v. 
Com.,  85  Va.  126;  Brown  v.  Com.,  87  Va.  220; 
Brown  v.  Com..  89  Va.  379;  Cluverius  v.  Com.,  81 
Va.  787;  Leath  v.  Com.,  32  Gratt.  873;  State  v. 
Ragland,    31    W.    Va.    509,    7    S.    E.    Kep.    424. 


On  the  5th  of  November,  1877,  tbc  fifrand 
jury  of  the  hustings  court  of  the  city  of 
Richmond  found  the  following  indictment 
against  George  Johnson: 

The  grand  jurors  of  the  Commonwealth, 
for  the  body  of  the  city  of  Richmond,  on 
their  oaths,  present  that  George  Johnson, 
on  the  30th  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  seventy-seven, 
at  the  said  city,  and  within  the  jurisdiction 
of  the  said  hustings  court  of  the  city  of 
Richmond,  in  the  night  of  that  day,  felo- 
niously and  burglariously  did  break  and 
enter  into  the  dwelling-house  of  Stephen 
Hunter  and  E.  S.  Pendleton,  situated  in  the 
said  city,  with  intent  the  goods  and  chattels 
of  one  J.  B.  Crenshaw,  in  the  said  dwell- 
ing-house, then  and  there  being,  then 
and  there  feloniously  and  burglariously 
to  steal,  take  and  carry  away,  and  one 
note  of  the  United  States  currency,  for 
the  payment  of  twenty  dollars,  and  of 
the  value  of  twenty  dollars,  and  divers  other 
notes  of  the  United  States  currency,  the 
number  and  denomination  of  which  are  to 
the  grand  jurors  aforesaid  unknown,  for  the 
payment  of  divers  sums  of  money,  in  the 
whole  amounting  to  the  sum  of  forty  dol- 
lars, the  property  and  notes  of  the  said  J. 
B.  Crenshaw,  in  the  said  dwelling- 
797  house  in  the  city  aforesaid,  *then  and 
there  being  found,  the  said  sum  of 
twenty  dollars,  and  the  said  sum  of  forty 
dollars  secured  and  payable  by  and  upon  the 
said  notes,  being  then  and  there  due  and 
unsatisfied  to  the  said  J.  B.  Crenshaw,  then 
and  there  feloniously  and  burglariously  did 
steal,  take,  and  carry  away,  against  the 
peace  and  dignity  of  the  Commonwealth  of 
Virginia. 

The  prisoner  was  put  upon  his  trial  at  the 
same  term  of  the  court,  but  the  jury  failed 
to  agree,  and  was  discharged  by  the  court. 
He  was  again  tried  at  the  same  term  of  the 
court,  and  was  found  guilty  by  the  jury,  and 
his  term  of  imprisonment  in  the  penitentiary 
was  fixed  at  five  years;  and  the  court  sen- 
tenced him  accordingly. 

On  the  trial,  the  prisoner  took  five  bills 
of  exception  to  rulings  of  the  court.  The 
first,  second,  third  and  fourth  were  to  the 
refusal  of  the  court  to  exclude  certain  evi- 
dence offered  by  The  Commonwealth,  and 
the  fifth  was  to  the  refusal  of  the  court  to 
grant  him  a  new  trial  on  the  ground  that 
the  verdict  was  contrary  to  the  law  and  the 
evidence.  And  he  applied  to  this  court  for 
a  writ  of  error;  which  was  awarded. 

In  the  fifth  bill  of  exceptions,  all  the  evi- 
dence is  certified  by  the  judge,  and  is  set 
out  in  the  opinion  of  Judge  Moncure.  The 
other  exceptions  need  not  be  stated. 

S.  M.  Page,  for  the  prisoner. 
The  Attorney  General,  for  the  Common- 
wealth. 

Moncure,  P.  This  is  a  writ  of  error  to  a 
judgment  of  the  hustings  court  of  the  city 
of  Richmond,  rendered  on  the  23d  day  of 
November,  1877,  convicting  the  plaintiff  in 
error,    George    Johnson,    of    burglary,  and 
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sentencing  him  therefor  to  confinement  in 

the  penitentiary  for  the  term  of  five  years, 

the  period  by  the  jurors  in  their  ver- 

798  diet    *ascertained.     There    were   two 
trials  in  the  case,  both  of  them  on  the 

g^eneral  issue  joined  on  the  plea  of  not 
guilty.  The  first  trial  commenced  on  the 
10th  day  of  November,  1877,  when  the  jury 
having  heard  the  evidence  and  not  agreeing 
upon  a  verdict,  were  committed  to  the  cus- 
tody of  the  sergeant  of  the  city  on  the  usual 
charge  and  oath  in  such  cases.  On  the  12th 
day  of  the  same  month  the  accused  was 
again  led  to  the  bar  in  the  custody  of  the 
sergeant,  and  the  jury  were  also  brought 
into  court  in  the  custody  of  the  said  ser- 
geant, and  still  failing  to  agree  upon  a  ver- 
dict, for  reasons  appearing  to  the  court  the 
said  jury  was  discharged.  Afterwards,  and 
at  the  same  hustings  court,  continued  by 
adjournment  and  held  on  the  16th  day  of 
the  same  month,  the  case  was  again  tried, 
when  the  jury  found  the  accused  guilty, 
and  ascertained  the  term  of  his  confinement 
in  the  penitentiary  at  five  years.  He  there- 
upon moved  the  court  to  set  aside  the  ver- 
dict and  grant  him  a  new  trial,  which 
motion  the  court  overruled.  On  the  23d  day 
of  the  same  month  he  was  sentenced  accord- 
ing to  the  verdict  of  the  jury.  During  the 
progress  of  the  trial  he  excepted  to  five 
decisions  of  the  court  given  against  him, 
and  tendered  to  the'  court  his  five  several 
bills  of  exceptions,  which  were  received, 
signed  and  sealed  by  the  court,  and  ordered 
to  be  made  parts  of  the  record.  The  accused 
applied  to  this  court  for  a  writ  of  error  to 
the  judgment,  which  was  accordinly 
awarded. 

The  petition  for  a  writ  of  error  assigns 
various  errors  in  the  said  judgment,  the 
first  of  which  is,  in  the  action  of  the  court 
in  discharging  the  first  jury,  there  being 
*'no  manifest  necessity"  for  such  discharge. 
I  see  no  error  in  the  action  of  the  court  in 
that  respect,  but  there  is  no  necessity  for 
deciding  the  question  in  this  case,  and  it  is 
not  intended  to  be  decided;  it  being  suffi- 
cient to  say  in  regard  to  this  assign- 

799  ment  of  error  that  no  objection  *was 
taken  in  the  court  below  to  the  action 

of  the  court  in  this  respect. 

The  other  errors  assigned  in  the  petition 
arc  founded  on  the  five  bills  of  exceptions 
which  were  made  parts  of  the  record,  and 
which  I  will  now  proceed  to  consider,  but 
as  they  all  depend  on  the  fifth  bill,  which 
is  made  a  part  of  each  of  the  other  four, 
and  in  which  all  the  evidence  introduced  on 
the  trial  is  set  out,  I  will  consider  the  ques- 
tion arising  on  that  bill  in  the  first  place. 
My  opinion  upon  that  may  render  it  neces- 
sary to  take  little  or  no  notice  of  the  other 
bills. 

The  fifth  bill  of  exceptions  is  to  the  ac- 
tion of  the  court  in  overruling  the  motion 
of  the  accused  to  set  aside  the  verdict,  be- 
cause the  same  is  contrary  to  law  and  the 
evidence;  and  on  the  motion  of  the  accused 
the  court  certified  the  evidence  taken  in  the 
case,  which  is  as  follows:  I 
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Fifth  Bill  of  Exceptions. 

"Be  it  remembered  that  on  the  trial  of 
this  case,  after  the  evidence  for  the  Com- 
monwealth had  been  heard,  and  argument 
by  counsel,  the  jury  retired  to  make  up 
their  verdict,  and  after  some  time  returned 
into  court  and  returned  their  verdict,  which 
is  in  the  figures  and  words  following, 
to-wit:  'We,  the  jury,  find  the  prisoner 
guilty,  and  ascertain  the  term  of  his  con- 
finement in  the  penitentiary  at  five  years.' 
And  thereupon  the  prisoner,  by  his  counsel, 
moved  the  court  to  set  aside  said  verdict, 
because  the  same  is  contrary  to  law  and  the 
evidence.  But  the  court  overruled  the  said 
motion,  and  the  prisoner  excepted  to  the 
ruling  and  judgment  of  the  court,  and 
moved  the  court  to  certify  the  evidence 
taken  in  his  case,  and  sign  and  seal  and 
make  this,  his  bill  of  exception,  a  part  of 
the  record,  which  is  accordingly  done." 

And  the  court  certifies  the  evidence  as  fol- 
lows: Julian   B.  Crenshaw,  a  witness 

800  for  the  Commonwealth,  was  ♦sworn, 
and  testified  that  he  boarded  at  the 

St.  Clair  hotel  on  corner  of  Grace  and  Ninth 
streets,  Richmond,  Va.  About  5  o'clock  A. 
M.,  day  breaking  about  twenty  minutes 
after,  on  the  30th  day  of  October,  1877,  my 
room  was  entered;  my  room  is  in  the  new 
building  of  the  St.  Clair  hotel,  of  the  city 
of  Richmond,  of  which  Stephen  Hunter  and 
E.  S.  Pendleton  are  proprietors.  There 
are  eight  or  nine  rooms  on  the  hall  of  that 
floor,  I  think,  the  rooms  being  on  each  side 
of  the  hall;  my  room  is  on  the  western  side 
of  the  hall,  and  not  quite  midway;  it  is  No. 
14,  and  the  window  looks  out  on  the  yard 
of  the  hotel;  when  I  went  to  bed  my  door 
was  shut  with  the  ordinary  latch,  but  not 
locked,  and  could  have  been  opened  from 
the  outside  by  simply  turning  the  knob; 
when  I  first  awoke  about  5  A.  M.,  I  heard 
my  door  creak;  I  listened  and  heard  dis- 
tinctly steps  on  the  threshold;  then  heard 
it  pass  along  the  hall  four  or  five  steps;  the 
person  appeared  then  to  stop;  then  heard  a 
sound  as  of  some  one  touching  the  wall  or  a 
door;  I  then  got  up  and  struck  a  light,  and 
found  my  door  slightly  ajar,  four  or  five 
inches,  and  no  one  but  me  in  my  room; 
went  to  the  door  and  looked  out  into  the 
hall;  it  was  perfectly  dark,  and  I  could  not 
see  any  one  in  it;  I  looked  to  see  if  any- 
thing was  gone  from  my  room;  I  had  that 
night  about  fifty  dollars  in  the  left  pocket 
of  my  pants;  I  found  it  was  gone;  I  then 
dressed,  went  down  stairs,  and  told  the  night 
clerk  of  my  loss  and  gave  him  my  suspi- 
cions; after  consultation  with  him,  he 
thought  it  advisable  to  go  to  room  No.  11 
for  trace  of  my  money  or  the  person  who 
too  it;  No.  11  is  on  the  same  floor,  the 
door  about  fifteen  feet  from  mine,  on  the 
opposite  side  of  the  hall  or  passage,  and 
the  window  opens  out  on  Ninth  street;  my 
room  is  between  rooms  No.  12  and  No.  16; 
No.  13  is  opposite  my  room  and  No.  11 
opposite  No.  12;  the  night  clerk,  Mr. 

801  John    *L.    Weatherford,    sent    for    a 
policeman,  and   when/ 
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went  up  to  room  No.  ll;  Mr.  Weatherford 
led  the  way,  and  we  knocked,  and  receiv- 
ing no  answer,  knocked  again;  when  Carter 
opened  the  door,  Weatherford  asked  who 
occupies  this  room?  Carter  answered  he 
did  with  his  friend;  Weatherford  asked 
what  friend,  or  some  such  question,  and 
Carter  answered  "Davis;*'  we  had  then 
got  on  the  threshold;  Mr.  Weatherford 
was  in  the  room;  Weatherford  asked  Carter 
who  registered  the  names;  Carter  said  he 
did,  and  being  reminded  he  had  not  regis- 
tered any  such  name  as  Davis,  he  corrected 
himself  and  said,  "Oh,  his  name  in  John- 
son, George  Johnson;"  the  names  regis- 
tered on  the  book  were  "C.  h.  Carter"  and 
"George  Johnson;"  not  much  talking  was 
done  on  either  side  after  we  got  in  the 
room;  I  don't  think  there  was  any  light 
when  we  knocked  at  the  door;  there  was 
one  very  soon  after  we  got  in;  either 
Weatherford  or  John  T.  Hall,  the  police 
officer,  said:  "Your  neighbor  across  the 
way  has  been  robbed  of  some  money,  and 
they  were  looking  for  it;  these  men  did 
not  appear  to  express  any  surprise;  John- 
son said  it  was  rather  a  cool  reception;  the 
policeman  told  them  both  to  get  ready  and 
came  along  with  him;  the  police  and 
Weatherford  made  a  partial  search  of  the 
room,  also  of  some  bags  •r  valises — I  think 
one  valise  and  one  bag;  I  saw  several 
things  they  found,  among  others  a  file. 
(A  file  was  here  shown  to  witness  and  identi- 
fied.) I  think  it  was  found  in  Johnson's 
valise;  I  know  Weatherford  or  Hall  asked 
him  about  it;  they  were  looking  over  his 
valise,  and  they  held  it  up  and  said,  "Hullo! 
what's  this?"  He  replied,  "It  belongs  to 
a  friend  of  mine."  He  was  asked  what 
friend,  and  answered,  "No  matter;  if  you 
can  make  any  use  of  it,  do  so."  I  also 
saw  a  collar  with  a  name  on  it,  which  I 
spelt   as    best    I    could,    "Canne;"   Johnson 

took  it  up,  but  I  don't  know  whether 
808      it  was  his  or  not;  ♦there  were  seme 

papers  found  upon  them  with  other 
names  still;  there  was  a  railroad  pass  with 
the  name  of  L.  Lewis;  it  was  on  buff  paper, 
not  like  ordinary  railroad  tickets,  but  like 
a  railroad  pass. 

When  I  awoke  I  heard  the  door  creak  and 
four  or  SL\t  steps;  could  not  tell  and  would 
not  say  in  which  direction  they  were  going; 
my  belief  at  the  time  was  they  were  going 
in  a  room.  I  heard  some  other  little  noise, 
but  cannot  say  what  it  was;  the  sound  created 
the  impression  on  my  mind  that  some  one 
had  touched  a  door,  or  was  at  a  door;  the 
steps  were  distinct.  I  lost  about  fifty  dol- 
lars; It  might  have  been  forty-nine  dollars 
or  fifty-one  dollars;  I  had  not  had  it  out  of 
my  pocket  for  a  day  or  so,  but  felt  it  in  my 
pocket  that  night  before  I  went  to  bed;  put 
my  hand  in  my  pocket,  and  know  it  was 
there  when  I  went  to  bed.  I  am  very  posi- 
tive, I  did  not  lose  it  in  my  room;  I  put 
my  pants  on  a  ch.'ir,  but  am  sure  it  did  not 
drop  out;  my  pants  were  in  three  feet  of 
the  gas,  and  I  dressed  there  to  go  to  the 
office.  I  passed  by  No.  11,  going  to  the 
steps  at  the  end  of  the  hall  on  my  way  to 


the  office,  No.  li  being  nearer  the  steps 
than  my  room.  Nos.  10,  ll,  12,  and  9  arc 
all  nearer  the  steps  than  my  room.  When 
you  get  to  the  end  of  the  hall  you  turn  to 
the  right  in  a  kind  of  elbow  of  the  passage, 
then  pass  on  a  few  steps  to  the  stairway  to 
the  story  above;  the  steps  from  the  story 
above  land  in  this  elbow  at  the  end  of  the 
passage.  A  person  coming  down  those  steps 
lands  right  at  No.  9;  the  steps  going  down 
stairs  go  from  that  elbow;  there  is  no  exit 
from  the  passage  at  the  other  end  of  it. 
Carter  and  Johnson  both  manifested  some 
curiosity  as  to  whether  I  saw  the  party  who 
entered  my  room;  Johnson  asked  me  if  I  saw 
the  party.  I  replied  I  did  not.  One  said  they 
had  known  each  other  sixteen  years  ago  in 
New  Orleans,  but  had  not  met  since  until 
a    day    or    two    ago    in    Washington 

803  *city,  and  came  down  here  together; 
they  were  then  in  the  prisoners*  box 

at  police  court;  Johnson  was  walking  about 
in  the  prisoners'  box,  and  I  think  could 
have  heard  the  conversation,  but  I  do  not 
know  whether  he  did  or  not;  it  was  loud 
enough  for  Johnson  to  have  heard  it,  but  I 
cannot  say  whether  he  heard  it  or  not. 

On  cross-examination  he  testified  as  fol- 
lows: 

I  found  my  coat,  pants  and  vest  on  the 
chair  as  nearly  as  possible  as  I  left  them 
when  I  went  to  bed;  I  had  felt  the  money  in 
my  pocket  that  night  when  I  went  to  bed,  but 
had  not  had  it  out  of  my  pocket  for  several 
days;  I  had  in  my  pocket  a  twenty  dollar 
bill,  two  tens,  a  five  and  one  or  two  twos 
and  ones;  there  are  two  servants  that  attend 
my  room,  one  a  male  servant,  the  other  a 
female  servant  named  Matilda,  I  don't  know 
her  other  name;  they  have  a  pass-key  to  my 
room;  I  have  seen  them  with  a  bunch  of  keys 
going  round  the  room  doors;  the  thief  might 
have  disturbed  my  clothes  in  getting  the 
money  from  my  pocket,  but  if  he  did  he  had 
placed  them  back  as  he  found  them;  but 
steps  I  heard  did  not  appear  to  die  away, 
but  just  to  stop;  I  did  not  see  any  one  when 
I  looked  out  into  the  hall  from  my  room. 
There  was  no  twenty  dollar  bill  found  either 
upon  the  prisoners  or  about  their  baggage 
that  I  know  of,  but  there  was  not  a  thorough 
search  made,  they  only  searched  through 
their  pockets  and  pocket-bocks;  they  did 
not  search  the  room  they  were  in  so 
thoroughly  but  that  the  money  might  have 
been  in  the  room  and  still  not  have  been 
found;  there,  were  some  things  found  on 
them,  after  they  were  carried  to  the  station 
house,  that  we  did  not  find  on  them  in  the 
preliminary  search.  Before  I  saw  Weather- 
ford* I  had  no  impression  it  was  in  No.  ll 
any  more  than  any  other  room  on  that  floor. 
I  knew  it  was  not  in  the  room  immediately 
adjoining  mine  by  the  steps  I  heard.  My 
idea,  when  I  first  heard  the  door  creak 

804  and  *the  steps  on  the  floor,  was  that 
it  might  be  a  robber  going  into  another 

room  to  rob  somebody  else;  I  listened  a 
short  time  and  heard  no  sound  of  any  kind. 
The  bureau  drawers  in  the  room  were 
opened,  but  I  have  no  recollection  of  search 
inside  of  bureau.     They  shook  up  the  bed  a 
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little,  looked  under  the  pillows,  bolster  and  ' 
bed-clothes,  about  the  bureau,  mantel-piece 
and  washstand. 

John  L-  Weatherford,  another  witness  for 
the  Commonwealth,  after  being  sworn,  tes- 
tified: 

I  am  night  clerk  at  the  St.  Claire  hotel,  and 
was  on  duty  at  the  time  of  the  occurrence. 
I  have  a  list  of  the  occupants  of  the  rooms 
on  that  floor  that  night;  there  are  eight 
rooms  on  that  floor,  numbered  from  9  to  16.  ! 
In  No.  9,  were  W.  L.  C.  Walker,  of  Tappa- 
hannock,  J.  E.  Gaines,  of  Charlotte  county, 
and  J.  A.  Coleman,  of  Halifax;  in  No.  10, 
were  Hci:ry  Taylor,  of  Louisa,  M.  A.  Miller, 
of  Staunton;  in  No.  12,  Miss  Miller,  of  j 
Staunton;  in  No.  9,  h.  Lewis,  of  Clarke 
county;  in  No.  13,  the  Rev.  Preston  Nash,  | 
United  States  army ;  in  No.  15,  Dr.  George 
West  and  wife;  in  No.  14,  Mr.  J.  B.  Cren-  , 
shaw;  and  in  No.  11,  C.  L.  Carter  and  \ 
George  Johnson,  Atlanta,  Ga.  I  knew  all 
but  these  two ;  Crenshaw  came  to  me  about , 
twenty  to  twenty-five  minutes  after  5 
o'clock,  A.  M.;  about  5  o'clock,  I  went  up 
to  the  room  of  another  Mr.  Crenshaw,  No. 
17,  to  wake  him;  No.  17,  is  on  the  floor 
above  11  and  14,  and  immediately  over  No. 
9;  the  steps  from  that  floor  come  down  at 
the  end  of  the  passage,  on  the  floor  below, 
just  opposite  the  door  of  No.  9,  which  is 
next  to  No.  11;  a  few  minutes  before  5 
o'clock,  I  came  down  these  stairs,  having 
waked  Mr.  Crenshaw  up  stairs  before  I 
came  down;  as  I  came  down  I  examined 
the  hall;  as  I  reached  the  door  nearly 
opposite  No.  9,  I  heard  something  that 
caused  me  to  stop;  that  noise  con- 
tinued until  the  latch  fell;  I  knew 
805  ♦it  was  the  latch  of  No.  11;  when  I 
heard  the  latch,  I  passed  the  door  of 
No.  11  and  No.  14;  No.  14  door  was  closed, 
two  lights  were  burning  in  the  passage;  I 
expected  to  be  called,  but  hearing  nothing, 
I  turned  back  and  went  to  the  office;  I  was 
satisfied  the  noise  was  in  No.  li  before  I 
heard  the  latch  catch;  I  then  heard  the 
latch  catch,  and  am  positive  it  was  No.  11; 
the  first  sound  was  as  if  some  one  was 
pushing  the  door  gently  to,  and  then  the 
distinct   click  of  the   latch.     It  was   about 

5  o'clock  when  I  got  back  to  the  office,  and 
about  six  minutes  to  5  when  I  left  the  office 
to  go  up  to  No.  17  to  wake  the  other  Mr. 
Crenshaw  up.  In  twenty  to  twenty-five 
minutest  Mr.  Julian  B.  Crenshaw,  who 
was  robbed,  came  down  and  told  me  he  had 
been  robbed.  We  then  sent  for  MV.  John 
T.  Hall,  sergeant  of  the  city  police,  and  he 
went  oflf  and  got  a  warrant  and  returned 
with   officer  John  D.   Perrin,  and  at  about 

6  o'clock,  A.  M.,  we  all  went  up  to  No.  11, 
and  I  knocked  at  the  door.  There  was  no 
answer  to  the  first  knock,  and  I  knocked 
again;  then  one  of  these  men.  Carter, 
answered  and  opened  the  door.  I  stepped  in 
and  asked  Carter  who  occupied  the  room? 
He  said,  **I  do."  I  als'>  said,  who  is  your 
friend?  and  he  said,  Mr.  Davis.  I  asked 
him,  did  you  register  the  names?  and  he 
said,  "Oh,  yes,  that  is  George  Johnson."  I 
then  said  to  Kim,  your  friend  has  come  in 


rather  unexpected,  you  did  not  expect  him 
until  this  morning;  how  did  you  get  up  to 
your  room?  He  answered  me,  I  did  expect 
him  last  night,  and  I  did  not  tell  the  clerk  I 
did  not  expect  him  until  this  morning;  he 
came  last  night,  and  I  brought  him  up  to  the 
room.  George  Johnson  was  then  lying  in 
bed.  I  said  to  him.  Carter,  your  neighbor 
across  the  hall  here  has  been  a  little  unfor- 
tunate, and  lost  some  money,  and  we  have 
come  in  here  to  get  it.     (I  did  not  mention 

the  circumstances  of  having  heard  his 
806      door  shut.)     There  *was  but  one  bed 

in  the  room,  and  both  of  them  slept  in 
it.  He  said,  well,  it's  all  right,  sir,  you 
can  look,  we  know  nothing  about  it.  Some 
search  was  then  made  of  the  room.  A 
valise  was  handed  me,  and  in  it  I  found 
some  clothing,  some  writing  material,  and 
this  file.  This  is  a  common  file,  an  ordinary 
machinist's  file.  When  you  find  burglars 
with  one,  it  is  of  that  character.  I  did  not 
find  anything  else,  but  saw  a  counterfeit  five 
dollar  bill  one  of  the  officers  found.  I  also 
saw  one  hundred  and  eighty  or  one  hun- 
dred and  ninety  dollars  in  money,  and 
some  railroad  tickets  that  were  found. 
I  did  not  go  to  the  station-house  with 
them.  I  searched  a  valise  and  a  satchel; 
in  the  stachel  I  found  some  clothing 
and  a  pistol.  The  pistol  was  found  in  a 
small  satchel  claimed  by  Carter.  Johnson 
said,  yes,  it's  an  English  pistol — its  mine. 
Nippers  being  shown  the  witness,  he  said, 
I  first  saw  them  Tuesday  last,  the  13th  day 
of  November — that  is  a  burglar's  instru- 
ment, used  to  open  a  door  from  the  outside 
when  the  key  is  in  the  lock.  Two  keys 
were  here  shown  the  witness,  and  he  said, 
these  keys  are  burglar's  keys;  I  tried 
them  the  other  day,  and  opened  every  door 
in  the  City  Hall  but  two  or  three  with  them. 
A  knife,  the  blade  in  imitation  of  a  fine 
saw,  was  here  shown  witness;  he  said  it 
was  taken  from  Johnson's  clothes.  I  can 
file  an  iron  bar  with  this.  He  then  said,  I 
went  into  the  room  first;  both  were  awake 
and  both  undressed.  Carter  had  shirt  and 
drawers  of  red  flannel.  Johnson  stirred  in 
bed.  They  had  no  access  either  to  their 
clothes  or  baggage  after  we  entered  their 
room.  They  answered  my  second  knock. 
They  showed  no  agitation  or  excitement. 
Carter  claimed  the  satchel  and  Johnson  the 
valise.  I  saw  the  money  that  was  taken 
from  them,  and  saw  there  was  no  twenty 
dollar  bill  among  it.     Only  a  partial  search 

was  made  of  the  room.  I  took  off  the 
807      clothing  of  the  bed  and  *searched  the 

bed;  I  have  been  a  professional  de- 
tective; I  moved  the  bed  from  the  wall, 
seached  the  bureau,  took  out  the  two  bottom 
drawers,  searched  the  washstand,  took  the 
top  off  that;  I  stopped  searching  because  I 
thought  I  had  searched  enough;  I  looked 
around  under  the  edge  of  the  carpet  and  for 
holes  in  it;  there  was  no  other  piece  of  fur- 
niture or  anything  else  in  the  room  that  we 
could  have  searched;  I  do  not  know  how 
many  men  slept  on  that  floor  on  that  night; 
there  were  two  servants  on  that  floor.  Nelson 
Meadows  and  Matilda  Otey.     As  I  went  ui> 
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to  No.  17,  I  saw  Nelson  asleep  in  the  bath- 
room; Matilda  has  a  room  next  to  the  bath- 
room, but  I  do  not  know  whether  she  was 
in  her  room  on  that  night  or  not;  there 
was  a  boy  named  Richard,  floor  servant,  on 
the  floor  above;  any  servant  in  the  house 
could  have  gone  through  and  returned  from 
the  passage  as  I  did;  the  room  has  been 
occupied  since  the  arrest  of  the  prisoner; 
I  saw  an  excursion  ticket  from  Washington 
to  Richmond  and  return,  among  the  articles 
found  on  the  prisoner;  the  doors  to  the 
hotel  were  all  locJ<ed  except  the  door  to  the 
office  in  which  I  sat. 

John  T.  Hall,  police  officer,  another  wit- 
ness for  the  Commonwealth,  after  being 
sworn,  testified: 

On  the  30th  day  of  October  last,  about 
half-past  five  o'clock  A.  M.,  I  was  sent  to 
for  to  —  the  St.  Claire  hotel;  I  went  there 
and  was  informed  by  Mr.  Weatherford  that 
a  robbery  had  been  committed.  I  went  up 
to  the  room  of  these  two  men,  and  Weather- 
ford  knocked  two  or  three  times  on  the  door, 
when  Carter  opened  it,  Johnson  being  still 
in  bed;  I  told  him  to  get  up  and  dress  him- 
self; Weatherford  entered  the  room  first  and 
spoke  to  Carter;  asked  him  who  is  your 
friend  in  bed,  and  he  said  Davis;  he  then 
said,  oh,  Johnson!  I  searched  them  while 
they  were  dressing  by  searching  each  piece 
of  clothes  before  they  put  them  en;  I 
808  searched  their  *baggage,  but  did  not 
make  a  thorough  search  of  that  until 
we  got  to  the  station-house;  I  found  this 
file  in  Johnson's  valise,  and  found  in  John- 
son's pocket-book  one  hundred  and  eighty- 
four  dollars  in  money,  and  in  Carter's  pocket- 
book  ten  dollars,  five  of  which  was  a 
counterfeit  five  dollar  bill,  the  balance  in 
ones  and  a  two;  I  searched  the  bed,  the 
bureau,  and  in  fact  everything  in  the  room; 
I  found  nothing  in  the  bureau;  I  pulled  the 
drawers  of  the  bureau  out  so  as  to  see  in 
them  good,  but  found  nothing  in  them;  I 
did  not  see  the  nippers  now  shown  me  in 
the  bureau;  I  then  took  the  prisoners  to  the 
station-house,  then  searched  them  again, 
separated  them  and  questioned  them;  I 
asked  Johnson  how  long  he  had  known 
Carter,  and  he  told  me  he  never  saw  him 
until  the  day  before  he  met  him  in  Wash- 
ington. I  then  searched  their  baggage  care- 
fully and  found  two  skeleton  keys  in  the 
lining  of  the  hat,  a  black  slouch  hat  in  the 
valise;  the  keys  were  wrapped  up  in  a  piece 
of  brown  paper;  these  were  in  Johnson's 
valise;  also  found  a  piece  of  wax  and  two 
keys;  the  keys  are  called  skeleton  keys; 
I  also  found  two  small  wooden  keys;  they 
are  called  pattern  keys  from  which  keys 
are  moulded;  thev  were  in  Carter's  pocket- 
book;  I  saw  them  last  in  the  police  court,  but 
have  not  seen  them  since;  the  book  shown 
me  I  took  from  Carter,  and  it  has  "J.  D. 
Cannon's  book"  written  in  it;  this  book 
has  been  in  Carter's  possession  since  the 
hearing  at  the  police  court,  and  the  name 
does  not  look  as  plain  as  it  did  down  there; 
the  tickets  I  saw  were  in  this  book,  and  are 
in  the  words  and  figures  following,  to-wit: 

This  blank  is  to  be  filled  up  at  the  maihng 


office  and  given  to  the  person  who  presents 
the  letter  for  registration. 

809  ♦Receipt   for   a    Registered    Letter. 
No.  337.  ,  1877. 

Postoffice  D ,  received  of  H.   Burton, 

326  E.  14 ,.  a  letter  addressed  to  T. 

D.  Van  Horn,  New  Orleans,  La. 

T.  Miley.  Jr.,  P.  M. 
Endorsed  on  face:  Registered  October  10, 
1877,  branch  D,  New  York  postoffice. 

Return  Registered  Letter  Receipt. 
Note. — This  return  receipt,  after  being 
signed  by  the  party  to  whom  the  letter  or 
package  which  accompanies  it  is  delivered, 
must  be  immediately  enclosed  to  the  post- 
master at  the  office  where  it  originated. 

Should  the  registered  letter  not  be  deliv- 
ered, this  receipt  must  be  forwarded  with 
it  in  due  course,  to  the  dead-letter  office. 

No.   2220.  ,   1877 

6 
.  Mailed  at ,  by  Charles  T.  Burton,  139 

E.  19  ,  a  letter  addressed  to  Charles 

G.    Irish,    303    Washington    street, 

Buffalo,  N.  Y. 

Received  the  above  described  letter. 

Charles  G.  Irish. 
Sign  here, 

Stamp  here  the  office  and  date  of  deliveiy: 
Buffalo,     N.,     September     5,     1877,     regis- 
tered. 

810  ♦Endorsed  on  face:    Registered  Sep- 
tember 1,  1877,  branch  D,  New  York 

postoffice. 

There  was  one  pass  for  L.  Lewis  and 
another  for  Lewis  Lewis;  they  are  not  now 
in  the  book;  I  have  gotten  such  articles  as 
this  file,  nippers  and  skeleton  keys  from 
burglars. 

On  cross-examination  he  said:  I  did  not 
take  out  the  bureau  drawers,  and  set  them 
on  the  floor;  I  am  pretty  certain  they  were 
not  taken  out  by  any  one.  I  made  a  more 
careful  search  of  the  room  than  usual;  I 
wanted  to  find  that  money.  The  town  was 
flooded  with  thieves  and  burglars  during 
the  late  visit  of  the  President;  the  money 
I  found  on  Johnson  consisted  of  three  fifty 
dollar  bills,  three  tens  and  two  twos.  The 
first  thing  I  said  when  I  went  into  the 
room  was  to  tell  Johnson  to  get  up;  I  have 
no  recollection  of  telling  him  I  wanted  that 
fifty  dollars;  the  keys  might  have  worked 
themselves  inside  the  hat  where  I  found 
them. 

Dr.  E.  S.  Pendleton,  another  witness  for 
the  Commonwealth,  after  being  sworn,  tes- 
tified: 

I  am  one  of  the  proprietors  of  the  St.  Clair 
hotel.  Since  the  arrest  of  the  prisoners 
two  ladies,  one  Miss  Booten  and  the  other 
Miss  Stansbury,  tw^o  ladies  of  excellent 
standing,  have  been  the  only  occupants 
of  room  No.  11  until  the  day  before  yester- 
day; the  nippers  were  in  the  hands  of  the 
attorney  for  the  Commonwealth  before  that. 

On  cross-examination  he  said:  I  cannot 
say  no  one  else  has  been  in  the  room  since 
the  arrest  of  the  prisoners,  and  don*t  know 
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how  many  people  have  occupied  that  room 
since.  The  bureau  has  been  in  it  now  about 
eighteen  months;  don't  know  where  the 
bureau  came  from;  think  it  came  from 
Watson's  factory;  nearly  all  our  furniture 
came  from  there. 

811  *Matilda  Otey,  another  witness  for 
the  Commonwealth,  after  being  sworn, 

testified: 

I  am  a  waiter  at  the  St.  Claire  hotel, 
and  heard  of  the  robbery  next  day.  I  was 
asleep  in  my  room  at  the  time  it  occurred, 
and  had  not  been  upon  that  floor  since  about 
ten  o'clock  that  night.  I  found  this  instru- 
ment (the  nippers)  in  No.  11;  it  was  inside 
of  the  top  drawer  of  bureau.  I  found  it  one 
day  this  week  in  taking  out  the  drawers  of 
the  bureau  to  dust  in  behind  them;  as  the 
ladies  always  like  to  have  everything  clean 
about  the  bureau  I  always  take  the  drawers 
out  to  dust  them. 

J.  B.  Angle,  a  policeman,  and  witness 
for  the  Commonwealth,  after  being  sworn, 
testified: 

I  searched  the  valise  at  the  station-house. 

The  hat  (a  black  slouch  hat)  lay  in  the 
valise  on  one  side  of  it.  The  hat  was 
mashed  flat,  and  the  keys,  wrapped  in  brown 
paper,  were  inside  of  it.  The  valise  was 
pretty  full.  The  keys  lay  inside  the  hat, 
and  there  was  no  lining  inside  of  the  hat. 
Don't  think  the  keys  ■>  mid  have  worked 
themselves  in  the  hat,  but  they  might  have 
done  so.  The  valise  was  pretty  full,  but 
more  could  have  been  gotten  into  it. 

I  certify  that  the  foregoing  is  the  sub- 
stance of  the  evidence  introduced  for  the 
Commonwealth  in  this  case,  there  being  no 
evidence  for  the  defence. 

Witness  my  signature  and  seal. 

A.  B.  Guigon.    [Seal.] 

To  sustain  a  charge  of  a  criminal  offence 
there  must  be  proved,  first,  the  corpus 
delicti;  and,  secondly,  that  the  accused  com- 
mitted the  offence  charged  against  him.  In 
this  case  there  was  sufficient  proof  of  the 
corpus  delicti,  of  the  breaking  and  entering 
in  the  night  time,  by  some  person,  of 
the   dwelling-house   of   another,   with 

812  *intent   to  commit  a   felony   therein; 
in    other    words,  of    a    burglary,    as 

charged   in   the   indictment. 

But  was  there  sufficient  proof  that  the 
accused  committed  the  offence  to  warrant 
his  conviction  thereof  by  the  jury?  To 
warrant  such  conviction,  the  evidence 
should  be  such  as,  if  true,  to  exclude  all 
rational  doubt  of  the  guilt  of  the  accused. 

I  do  not  think  it  was  such  in  this  case. 
The  evidence  introduced,  and  not  th^  facts 
proved  on  the  trial,  is  certified  in  the  bill 
of  exceptions.  No  evidence  was  introduced 
in  behalf  of  the  accused;  and  in  considering 
this  question  we  must  regard  as  true  all  the 
evidence  of  the  witnesses  introduced  in  be- 
half  of  the   Commonwealth. 

So  regarding  the  evidence,  did  it  warrant 
the  verdict  of  the  jury?  Did  it  legally  show 
that  the  accused  committed  the  burglary 
charged  against  him?  Again  I  say,  I  think 
not     It  makes  out  no  more  than  ground  for 


suspicion  against  the  accused,  however 
strong  that  suspicion  may  be.  It  falls  short 
of  proof  of  his  guilt  beyond  all  rational 
ground  of  doubt  to  the  contrary.  The  evi- 
dence tending  to  connect  the  accused  with 
the  offence  charged,  if  there  can  be  said  to 
be  any  such  evidence,  is  inconclusive,  and 
is  consistent  with  an  hypothesis  which  as- 
sumes the  innocence  of  the  accused  of  the 
offence  charged  in  the  indictment  That 
burglars*  instruments  were  found  in  posses- 
sion of  the  accused,  if  such  was  the  fact, 
was  a  suspicious  circumstance,  and  tended 
strongly  to  show  that  the  accused  had  come 
to  Richmond  on  the  "occasion  of  the  crowd 
which  at  that  time  assembled  in  the  city, 
with  a  purpose  on  his  part  to  avail  himself 
of  any  opportunity  he  might  have  on  that 
occasion  to  commit  such  an  offence.  But 
surely  that  evidence  was  wholly  insufficient, 
in  itself,  to  connect  the  accused  with  the 
particular  offence  charged  against  him 
in    the    indictment.     And    there    was 

813  little  other  evidence  in  the  case  *to 
strengthen  and  support  that  evidence; 

certainly  not  enough,  in  my  opinion,  in 
connection  with  that  evidence,  to  establish 
his  guilt  of  the  offence  charged  beyond  a 
rational  doubt  to  the  contrary.  That  the 
accused,  at  the  time  of  the  commission  of 
the  offence,  occupied  a  room  in  the  same 
hotel  with  the  room  which  was  broken  and 
entered,  and  that  the  two  rooms  were  on  the 
same  passage,  though  on  opposite  sides, 
and  but  fifteen  feet  apart,  are  also  suspicious 
circumstances,  when  taken  in  connection 
with  the  tools  found  in  possession  of  the 
accused  as  aforesaid.  They  at  least  show 
that  the  accused  was  near  enough  to  commit 
the  offence.  The  same  may  be  said  of  the 
circumstance  that  when  Crenshaw,  whose 
room  was  opened  and  entered,  awoke,  "he 
heard  the  door  creek  and  four  or  five  steps; 
he  could  not  tell,  and  would  not  say,  in 
which  direction  they  were  going,  though 
his  belief  at  the  time  was,  they  were  going 
in  a  room;  he  heard  some  other  little  noise, 
but  could  not  say  what  it  was;  the  sound 
created  the  impression  on  his  mind  that 
some  one  had  touched  a  door,  or  was  at  a 
door;  the  steps  were  distinct."  And  the 
same  may  be  said  of  the  Circumstance 
stated  by  the  witness  Weatherford,  the 
night  clerk  at  the  St.  Claire  hotel:  "About 
5  o'clock  A.  M.,  which  was  but  a  few 
moments  before  the  alleged  burglary  was 
committed,  he  went  up  to  the  room  of  an- 
other Mr.  Crenshaw  (No.  17),  to  wake  him; 
No.  17  is  on  the  floor  above  11  (occupied  by 
the  accused),  and  14  (occupied  by  the  Cren- 
shaw whose  money  was  alleged  to  have  been 
stolen,  and  immediately  ever  No.  9);  the 
steps  from  that  floor  came  down  at  the  end 
of  the  passage,  on  the  floor  below,  just  op- 
posite the  door  of  No.  9,  which  is  next  to 
No.  11;  a  few  minutes  before  5  o'clock, 
witness  came  down  these  stairs,  having 
waked  Mr.  Crenshaw  up  stairs  before  he 
came  down;  as  witness  came  down  he 
examined    the    hall;    as    he    reached 

814  *the  floor,  nearly  opposite  no.  9,  he 
heard  something  that  caused  him  to 
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stop;  that  noise  continued  until  the  latch 
fell;  he  knew  it  was  the  latch  of  No.  11; 
when  he  heard  the  latch  he  passed  the  doors 
of  No.  11  and  No.  14;  No.  14  was  closed; 
two  lights  were  burning  in  the  passage; 
witness  expected  to  be  called,  but  hearing 
nothing,  turned  back  and  went  to  the  office; 
he  was  satisfied  the  noise  was  in  No.  11,  be- 
fore he  heard  the  latch  catch;  he  then  heard 
the  latch  catch,  and  was  positive  it  was  No. 
11;  the  first  sound  was  as  if  some  one  was 
pushing  the  door  gently  to,  and  then  the 
distinct  click  of  the  latch.  It  was  5  o'clock 
when  he  got  back,  and  about  six  minutes  to 
5  when  he  left  the  office  to  go  up  to  No.  17, 
to  wake  the  other  Mr.  Crenshaw  up.  In 
twenty  to  twenty-five  minutes,  Mr.  Julien 
B.  Crenshaw,  who  was  robbed,  came  down 
and  told  witness  he  had  been  robbed." 

These  circumstances,  taken  singly  or  all 
together,  while  they  create  a  suspicion  of 
guilt,  are  yet  inconclusive  and  wholly  in- 
sufficient to  prove  such  guilt.  They  are 
consistent  with  the  fact  of  guilt,  but  are 
also  consistent  with  the  fact  of  innocence. 
If  they  be  not  at  least  as  consistent  with 
the  fact  of  innocence  as  with  the  fact  of 
guilt,  they  certainly  do  not  amount  to  such 
degree  of  proof  as  to  connect  the  accused 
with  the  offence  and  to  warrant  his  con- 
viction thereof. 

But  the  other  evidence  in  the  case,  so  far 
from  strengthening  the  suspicion  of  guilt, 
rather  tends  to  weaken  if  not  disprove  it. 
There  were  two  obvious  modes  of  connecting 
the  accused  with  the  offence,  either  of  which 
would  have  been  probably  sufficient  for  the 
purpose  if  it  had  been  sustained  by  evidence. 
One  was,  by  identifying  the  accused  as  the 
person  who  entered  the  room  of  J.  B.  Cren- 
shaw; and  the  other  was,  by  identifying 
some  of  the  money  found  in  possession  of 
the  accused  as  the  money,  or  some  of  it, 
which  had  been  stolen  from  Cren- 
815  shaw.  *But  so  far  from  identifying 
the  accused  as  the  person  who  entered 
the  room  of  Crenshaw,  the  latter  did  not  see 
the  person  who  entered  his  room,  either 
while  such  person  was  in  the  room  or  before 
or  after  he  entered  it.  While  Crenshaw 
heard  distinptly  steps  on  the  threshold  and 
passing  along  the  hall,  he  did  not  see  the 
person  whose  steps  he  heard.  And  so  far 
from  identifying  some  of  the  money  found 
in  possession  of  the  accused  as  the  money, 
or  some  of  it,  which  had  been  stolen  from 
Crenshaw,  not  a  dollar  of  the  latter  was 
identified;  but  on  the  contrary,  it  was  proved 
that  a  twenty-dollar  bank  note  was  a  part 
of  the  money  taken  from  Crenshaw,  and  yet 
no  such  note  was  found  in  the  possession 
or  room  of  the  accused.  It  is  difficult  to 
believe  that  the  money  of  Crenshaw  could 
have  been  stolen  by  the  accused  without 
being  found  in  his  room  on  the  search  which 
was  made  therein  by  Crenshaw,  the  owner 
of  the  money,  Weatherford,  the  night  clerk 
at  the  St.  Claire  hotel,  and  Hall,  the  police 
officer,  almost  immediately  after  the  offence 
was  committed.  When  they  went  to  the 
room  of  the  accused  to  make  the  search  they 
found  the  door  closed,  and  the  accused  and 


his  companion,  Carter,  were  undressed  and 
in  bed.  They  denied  their  guilt,  manifested 
no  alarm,  and  invited  a  search  of  themselves 
and  their  room  and  of  everything  in  it;  which 
search  was  accordingly  made,  and  though 
$184  in  money  were  found  in  the  pocket- 
book  of  Johnson,  the  accused,  and  $10  in  the 
pocket-book  of  Carter,  five  of  which  was  a 
five  dollar  counterfeit  bill,  not  a  dollar  of 
either  parcel  was  identified  as  a  part  of  the 
money  which  had  been  stolen  from  Cren- 
shaw; and  the  twenty-dollar  note  which  was 
stolen  from  him  could  not  possibly  have 
been  a  part  of  the  money  found  as  aforesaid. 
It  was  argued  that  the  search  was  not  com- 
plete, and  some  of  the  evidence  tends  to 
show  that  such  was  the  case.  But  cer- 

816  tainly  the  three  *persons  who  made 
the   search  had  the  strongest  motives 

to  make  it  complete,  so  far  as  it  could  rea- 
sonably be  expected  to  lead  to  the  discovery 
of  the  money,  supposing  it  to  be  in  the 
possession  or  room  of  the  accused.  Each 
of  them  testified  as  to  the  manner  and  ex- 
tent of  the  search,  and  it  is  difficult  to  con- 
ceive how  it  could  have  been  more  com- 
plete than  it  was.  Reference  can  be  had  to 
their  testimony  to  see  how  complete  the 
search  was.  While  certain  tools,  which 
were  called  in  the  argument  burglars'  tools, 
were  found  in  the  possession  and  room  of 
the  accused  and  his  companion.  Carter,  in 
making  the  search,  not  one  of  them  could 
have  been  used  in  breaking  and  entering 
I  the  room  of  Crenshaw,  the  door  of  which 
was  not  even  locked,  and  was  opened  and 
I  entered  merely  by  turning  the  knob  on  the 
outside. 

I      Another  material  circumstance  of  the  case 
I  in  connection  with  the  one   last  stated,  is, 
I  that  when  the  alleged  offence  was  committed 
all  of  the  rooms  near  the  one  occupied  by 
Crenshaw,  and  no  doubt  most  of  those  in 
I  other  parts  of  the  hotel,  were  occupied  by 
•  guests,   and   there  were   two  servants,  one 
;  a  male  and  the  other  a  female,  who  attended 
to  his  room  and  had  a  pass  key  to  it,  and 
who  slept  on  the  same  floor  with  the  said 
room  on  the  night  on  which  it  was  broken 
and    entered.      Now,    without    meaning   to 
say,  what  certainly  does   not  appear,  that 
the  evidence  in  this  case  creates  the  slight- 
est suspicion  that  any  one  of  these  guests 
and  servants,  other  than  the  accused,  was 
guilty  of  the  offence  charged  against  him, 
certainly    the    circumstance    just    stated   is 
material  to  be   considered  in  deciding  the 
question  whether  the  conviction  of  the  ac- 
cused was  warranted  by  the  evidence  in  the 
case. 

I  will  now  notice  such  of  the  cases  referred 

to  in  the  argument  of  the  case  as  I  deem 

material  to  be  noticed,  from  which  it  will 

appear  that  the  evidence,  supposing  it 

817  *all  to  be  true,  was  wholly  insufficient 
to  warrant  the  conviction  of  the  ac- 
cused. 

In  Algheri  v.  The  State  of  Mississippi,  25 
Miss.  R.  584,  referred  to  by  the  counsel  of 
the  plaintiff  in  error,  it  was  held  by  the 
high  court  of  errors  and  appeals  of  that 
state:  1st.     That  in  the  application  of  cir- 
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cumstantial  evidence  to  the  determination 
of  a  case,  the  utmost  caution  and  vigilance 
should  be  used.  2d.  That  it  is  always  in- 
sufficient, where,  assuming  All  to  be  proved 
which  the  evidence  tends  to  prove,  some 
other  hypothesis  may  still  be  true;  for  it  is 
the  actual  exclusion  of  every  other  hypoth- 
esis which  invests  mere  circumstances  with 
the  force  of  truth;  and  3d.  That  where  the 
evidence  leaves  it  indifferent  which  of  sev- 
eral hypothesis  is  true,  or  establishes  only 
some  finite  probability  in  favor  of  one  hy- 
pothesis, such  evidence  cannot  amount  to 
proof,  however  great  the  probability  may 
be.  The  second  and  third  of  these  propo- 
sitions were  literally  taken  from  1  Stark. 
on  Ev.  572,  and  correctly  expound  the  law. 
I  will  cite  only  two  other  of  the  cases  re- 
ferred to  by  the  counsel  for  the  plaintiff  in 
error,  but  they  are  cases  of  the  highest  au- 
thority, being  the  unanimous  decisions  of 
our  late  general  court  when  it  was  our  court 
of  appeal  in  criminal  cases,  and  when  it  was 
composed  of  judges  of  the  greatest  abil- 
ity and  experience,  especially  in  regard  to 
the  criminal  law.  I  mean  Grayson's  case, 
6  Gratt.  712,  and  same  case,  9  Id.  613.  Gray- 
son was  twice  convicted  of  murder  and 
sentenced  to  be  hung  therefor.  Judge  Field, 
who  presided  at  each  trial,  refused  in  each 
case  to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  the  evi- 
dence. And  the  general  court,  in  each  case, 
reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial  to  be  had  therein. 
Judge  Scott,  who  delivered  the  opinion  cf 
the  court  in  the  former  case,  concluded  it 

by  saying:  "In  the  case  at  bar  my 
818      opinion  *is,  that  there  is  no  evidence 

which  connects  the  accused  with  the 
homicide  of  which  he  has  been  convicted; 
that  at  most  it  amounts  only  to  a  suspicion 
that  he  had  some  hand  in  it,  and  that  the 
evidence  is  plainly  insufficient  to  warrant 
the  verdict."  Judge  Leigh,  who  delivered 
the  opinion  of  the  court  in  the  latter  case 
said:  "The  court  is  fully  aware  of  the 
weight  which  ©ught  to  be  given  to  the  two 
concurring  verdicts  approved  by  the  judge 
who  presided  at  the  trials,  and  if,  in  our 
opinion,  the  evidence  made  even  a  probable 
case  of  guilt,  we  would  be  unwilling  to  dis- 
turb the  judgment.  But  at  the  last  term 
this  court  was  of  opinion,  unanimously, 
that  the  evidence  introduced  on  the  first 
trial  was  plainly  insufficient  to  connect  the 
accused  with  the  murder.  The  evidence  on 
the  second  trial  is  somewhat  different  from 
the  evidence  on  the  first  trial,  but  this  dif- 
ference is  favorable  to  the  accused,  and 
after  examining  the  testimony  anew,  vve 
are  again  unanimously  of  opinion  that  it  is 
wholly  insufficient  to  sustain  the  verdict 
snd  judgment." 

The  principle  of  these  two  cases  is  di- 
rectly applicable  to  this;  and  according  to 
the  principle  the  judgment  in  this  case  ought 
to  be  reversed  on  the  ground  that  the  evi- 
dence in  the  case  was  insufficient  to  sup- 
port the  verdict. 

I  do  not  think  there  is  anything  in  the 
cases  cited  by  the  attorney-general  in  con- 


j  fiicf  with  those  aUove  referred  to.  They 
apply  more  to  the  questions  arising  on  the 
other  bills  of  exceptions,  or  some  of  them, 
than  to  that  arising  on  the  5th,  now  under 
I  consideration.  They  are  the  cases,  1st,  of 
the  Commonwealth  v.  Williams,  2  Cush,  R. 
'  582;  2d.  The  People  v.  Larned,  3  Selden  R. 
445;  and  3d.  Foster  v.  The  People,  10  Su- 
preme Court  Reports,  N.  Y.  6.  In  the  first 
of  these  cases,  it  was  held  that  on  the  trial 
of  an  indictment  for  breaking  and  entering 
a  building  and  stealing  therefrom,  a  num- 
ber of  burglarious  tools  and  implements 
found  together  ia  the  possession  of 
818  ♦the  defendant  at  the  time  of  his  ar- 
rest, may  be  brought  into  court  and 
exhibited  to  the  jury,  although  some  of 
them  only,  and  not  the  residue,  are  adapted 
to  the  commission  of  the  particular  offence 
in  question.  In  the  second,  it  was  held  that 
tools  with  which  a  burglary  is  supposed  to 
have  been  committed,  may  be  exhibited  to 
the  jury  in  connection  with  evidence  tend- 
ing to  show  them  to  have  been  used  in  its 
commission  and  to  connect  them  with  the 
prisoner.  And  in  the  third  a  box  containing 
burglars'  tools,  found  in  the  office  of  the 
Adams  Express  Company  at  Boston,  shortly 
before  the  burglary,  was  produced  and  iden- 
tified at  the  trial.  It  was  proved  that  it  was 
made  for  the  prisoner;  that  it  was  taken  to 
his  residence  and  sent  away  by  an  express 
wagon;  that  it  was  marked  with  the  name 
of  Foster,  (his  name),  and  that  he,  with 
another  person,  was  at  the  express  office 
when  it  was  found.  It  was  held  that  the 
evidence  was  sufficient  to  connect  the  pris- 
oner with  the  box,  and  that  an  objection  to 
its  reception  in  evidence,  on  the  ground 
that  such  connection  was  not  sufficiently 
established,  was  not  sustainable.  In  all  these 
cases  the  tools  found  in  the  possession  of 
the  accused,  or  at  least  a  part  of  them,  were 
such  as  might  have  been  used,  and  no 
doubt  were  so,  in  the  commission  of  the 
offence  charged  against  him.  In  this  case, 
none  of  them  were,  or  could  have  been,  so 
used.  The  diversity  between  those  cases 
and  this,  is  therefore  most  obvious. 

Besides  the  two  cases  of  Grayson,  cited  by 
the  counsel  for  the  plaintiff  in  error  from 
the  decisions  of  the  highest  court  of  appeal 
in  criminal  cases  in  this  state,  there  are 
two  cases  recently  decided  by  this  court 
which  have  an  important  bearing  upon  this 
case.  In  each  of  them  the  opinion  of  the 
court  was  delivered  by  my  brother  Christian, 
and  the  court  was  unanimous.  In  one  of 
them.  Smith's  case,  21  Gratt,  809,  the 
880  question  was  to  the  ♦corpus  delicti, 
on  a  charge  of  murder  of  a  bastard 
child.  The  court  held  that  on  a  trial  for 
murder,  the  death  of  a  person  charged  to 
have  been  murdered  must  be  proved  by  the 
most  cogent  and  irresistible  evidence,  either 
by  witnesses  who  were  present  when  the 
murderous  act  was  dene,  or  by  proof  of  the 
body  having  been  seen  dead,  or  by  proof 
of  criminal  violence  adequate  to  produce 
death,  and  which  accounts  for  the  disap- 
pearance of  the  body.  Every  one  who  reads 
the  evidei-_e  in  the  case  must  be  morally 
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convinced  that  a  murder  had  been  com- 
mitted, and  that  the  accused  was  guilty  of 
the  offence,  but  there  was  not  sufficient 
evidence  of  the  corpus  delicti  for  his  con- 
viction, and  this  court,  therefore,  reversed 
the  judgment  against  him.  In  concluding 
his  opinion,  Judge  Christian  said,  that 
"tutius  semper  est  errare  in  acquietando, 
quan  in  puniendo,  &c.,  is  the  wi^e  and  hu- 
mane maxim  of  the  criminal  law."  The 
same  sentiment  has  often  been  expressed 
by  another  maxim  of  the  same  law,  that 
"it  is  better  that  ninety-nine  (that  is,  an 
indefinite  number  of)  guilty  persons  should 
escape  punishment*  than  that  one  inno- 
cent person  should  be  punished."  In  the 
other  of  the  two  cases  referred  to,  Pryor's 
case,  27  Gratt.  1009,  the  rules  in  relation  to 
new  trials,  stated  in  Grayson's  case,  6  Gratt. 
712,  and  Blosser  v.  Harshbarger,  21  Id. 
214,  were  approved  and  reaffirmed;  and  in 
that  case  (Pryor's)  the  evidence  being 
wholly  circumstantial,  it  was  held  in  the 
appellate  court  to  be  plainly  insufficient  to 
warrant  the  finding  of  the  prisoner  guiky 
of  the  offence  charged  in  the  indictment. 

I  am  therefore  of  opinion,  that  the  court 
of  hustings  erred  in  overruling  the  motion 
of  the  plaintiff  in  error  to  set  aside  the  ver- 
dict. 

In  regard  to  the  questions  presented  by 
the  1st,  2d,  3d  and  4th  bills  of  exceptions, 
very   little   need   be   said.     The   5th   bill   of 

exceptions  being  made  a  part  of  each 
821       of  the  *other  bills  of  exceptions,  and 

the  evidence  set  out  in  the  5th  bill  of 
exceptions  being  plainly  insufficient  to  con- 
vict the  accused  of  the  burglary  charged 
against  him  in  the  indictment,  the  evidence 
set  out  in  the  other  bills  of  exceptions  was 
at  least  inadmissible  in  connection  with  the 
other  evidence  set  out  in  the  5th  bill  of  ex- 
ceptions, and  the  hustings  court  therefore 
erred  in  overruling  the  motions  to  exclude 
the  evidence  mentioned  in  the  1st,  2d,  3d 
and  4th  bills  respectively,  made  after  all 
the  evidence  set  out  in  the  5th  bill  of  ex- 
ceptions had  been  introduced.  It  is  very 
common  and  sometimes  proper  to  admit 
evidence  when  first  offered  which  may  by 
evidence  subsequently  introduced  be*  ren- 
dered admissible,  and  afterwards  to  exclude 
it  when  not  made  admissible  by  evidence 
subsequently  introduced.  In  this  case  all 
the  evidence  set  out  in  the  5th  bill  of  ex- 
ceptions being  wholly  insufficient  to  con- 
nect the  accused  with  the  offence,  those 
parts  of  the  said  evidence  which  are  set  out 
in  the  other  bills  of  exceptions  thus  became 
inadmissible,  and  the  hustings  court  erred 
in  overruling  the  motions  of  the  plaintiff  in 
error  to  exclude  them. 

I  am  therefore  of  opinion,  that  the  judg- 
ment of  the  hustings  court  ought  to  be  re- 
versed, the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  to  the  said  hustings 
court  for  a  new  trial  to  be  had  therein,  in 
conformity  with  the  foregoing  opinion. 

Christian,  J.,  concurred  in  the  opinion  of 
Moncure,  P. 
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The  other  judges  concurred  in  the  opin- 
ion of  Moncure,  P.,  on  the  fifth  exception. 

There  was  a  diversity  of  opinion  on  the 
questions  involved  in  the  other  exceptions. 

The  judgment  was  as  follows: 

For  reasons  stated  in  writing  and 

822  filed  with  the  record,  *the  court  is  of 
opinion,   that   in   regard   to   the    first 

assignment  of  error  in  this  case,  to- wit: 
that  **the  said  hustings  court  erred  in  dis- 
charging the  jury  regularly  empanelled  and 
sworn  on  Saturday,  the  10th  day  of  Novem- 
ber, 1877,  to  try  the  issue  joined  between 
the  Commonwealth  and  the  petitioner,"  &c-, 
it  is  sufficient  to  say  that  no  objection  was 
taken  in  the  court  below  to  the  action  of 
the  court  in  this  respect;  and  no  further  no- 
tice will  be  taken  of  that  subject. 

But  the  court  is  further  of  opinion,  in 
regard  to  the  fifth  bill  of  exceptions,  which 
is  to  the  action  of  the  said  hustings  court 
in  overruling  the  motion  of  the  plaintiff  in 
error  to  set  aside  the  verdict  of  the  jury, 
"because  the  same  is  contrary  to  law  and 
the  evidence,"  that  the  evidence  set  out  in 
the  said  bill  of  exceptions,  which  was  all 
the  evidence  introduced  on  the  trial  of  the 
case,  was  wholly  insufficient,  even  conced- 
ing it  all  to  be  true,  to  connect  the  plaintiff 
in  error  with  the  offence  charged  against 
him  in  the  indictment  and  to  warrant  his 
conviction  thereof  by  the  jury;  and  that  the 
said  hustings  court,  therefore,  erred  in  over- 
ruling the  said  motion  to  set  aside  the 
said  verdict. 

In  regard  to  the  other  bills  of  exceptions, 
to-wit:  the  first,  second,  third  and  fourth, 
the  court  is  not  unanimous;  a  majority  of 
the  judges  being  of  opinion  that  the  said 
hustings  court  did  not  err  in  overruling  any 
of  the  motions  to  exclude  any  of  the  evidence 
mentioned  in  the  first  and  fourth  of  said 
bills;  but  did  err  in  overruling  the  motions 
to  exclude  the  evidence  mentioned  in  the 
second  and  third  of  said  bills.  In  regard  to 
the  second  bill  of  exceptions,  however,  the 
said  majority  consisted  of  but  three  judges, 
one  of  whom  is  of  opinion  that  the  said 
hustings  court  would  not  have  erred  in  ad- 
mitting as  evidence  the  conversation  therein 
mentioned  upon  condition  that  the  jury 
believed    that    the    said    conversation 

823  *was  heard  by  the  accused;  and  the 
said  judge  is  of  opinion  that  evidence 

of  the  said  conversation  ought  to  have  been 
admitted  upon  that  condition. 

Therefore  it  is  considered,  ordered  and 
adjudged  by  the  court,  that  for  the  errors 
aforesaid,  the  said  judgment  of  the  said 
hustings  court  be  reversed  and  annulled, 
the  said  verdict  of  the  jury  be  set  aside, 
and  a  new  trial  be  awarded  to  the  plaintiff 
in  error  for  the  said  offence;  and  the  cause 
is  remanded  to  the  satd  hustings  court  for 
a  new  trial  and  further  proceedings  to  be 
had  therein  in  conformity  with  the  fore- 
going opinion;  which  is  ordered  to  be  cer- 
tified to  the  said  hustings  court  of  the  city 
of  Richmond. 

Judgment  reversedgitized  by  VjOOQIC 
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824  *White  v.  The  Commonwealth. 

January    Term,    1878,    Richmond. 

Indietnaent — ^Bndoraement. — ^An  indictment  for 
a  felony  is  endorsed  ''A  true  gun,*'  which  is  signed 
by  the  foreman.  The  jury  present  the  paper  in 
court  as  an  indictment,  it  is  read  to  them  by  the 
clerk  as  their  indictment,  and  assented  to  by  them ; 
it  is  entered  on  the  record  as  an  indictment,  and 
the  prisoner  is  tried  upon  it  upon  the  plea  of  not 
guilty.  Upon  a  motion  to  arrest  the  judgment — 
Hei.d:  No  endorsement  is  necessary  on  the  indict- 
ment to  constitute  it  such;  and  the  mistaken  en- 
dorsement cannot  invalidate   it. 

The  case  is  stated  by  Judge  Moncure  in 
his  opinion. 

George  S.  Bernard,  for  the  prisoner. 

The  Attorney  General,  for  the  Common- 
wealth. 

Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  county  court  of  Dinwiddie  county,  con- 
victing the  plaintiff  in  error,  White,  of  fel- 
ony, and  sentencing  him  therefor  to  confine- 
ment in  the  penitentiary  for  the  term  of 
three  years.  The  indictment  on  which  he 
was  convicted,  charged  that  he,  "on  the 
15th  of  October,  1877,  in  the  said  county,  a 
certain  out-house,  commonly  called  a  barn, 
or  tobacco-house,  with  a  stable  attached, 
belonging  to  James  W.  Gunn,  which,  with 
the  property  then  therein  contained,  was 
of  the  value  of  $400,  feloniously  and 

825  *maliciously  did  burn,  against  the 
peace  and  dignity  of  the  Common- 
wealth of  Virginia."  When  the  grand  jury 
returned  into  court  with  the  indictment,  it 
had  on  it,  or  under  it,  these  words  in  writ- 
ing, subscribed  by  their  foreman:  "A  true 
gun."  A.  T.  Towree,  Foreman.  The  ac- 
cused being  arraigned,  plead  not  guilty  to 
the  indictment.  Whereupon,  a  jury  being 
sworn  to  try  the  case,  found  a  verdict 
therein  in  these  words:  "We,  the  jury,  find 
the  prisoner  guilty  of  the  charge  in  the 
within  indictment,  and  that  the  barn  and 
contents  are  worth  more  than  $100;  and  fix 
his  term  of  confinement  in  the  public  jail 
and  state  penitentiary  for  three  years,  and 
recommend  him  to  the  executive  for  mercy.'* 
The  accused,  by  counsel,  moved  the  court  in 
arrest  of  judgment;  which  motion  the  court, 
after  taking  time  to  consider,  overruled. 
And  judgment  was  thereupon  rendered  ac- 
cording to  the  verdict.  The  accused  applied 
to  the  judge  of  the  circuit  court  of  said 
county  for  a  writ  of  error  to  said  judgment; 
which  being  refused,  he  applied  to  this 
court  for  such  writ;  which  was  accordingly 
awarded. 

There  is  but  one  question  in  the  case, 
which  arises  on  a  bill  of  exceptions  taken 
therein.  It  is  stated  in  said  bill,  "that  after 
the  jury  rendered  their  verdict  in  this  case 
and  were  discharged,  the  prisoner,  by  his 
counsel,  moved  the  court  in  arrest  of 
judgment,  and  submitted  that  it  ought  not 


to  proceed  to  judgment  upon  the  verdict 
aforesaid,  for  the  reasons  following: 

"1st.  No  indictment  has  been  found 
against  the  prisoner  by  a  grand  jury,  in  a 
court  of  competent  jurisdiction.  The  origi- 
nal paper  treated  in  this  case  as  an  indict- 
ment against  the  prisoner  is  not  an  indict- 
ment so  found,  inasmuch  as  said  original 
paper  nowhere  bears  the  indispensable 
words,  *a  true  bill.' 

"2d.  The  prisoner  has,  in  no  way  what- 
ever, waived  the  privilege  given  him, 

826  to  require  that  he  shall  not  be  *put 
upon     trial     for     a     felony     charged 

against  him  until  an  indictment  shall  have 
been  first  found  against  him  by  a  grand 
jury  in  a  court  of  competent  jurisdiction. 

"3d.  Said  privilege,  requiring  to  be  first 
so  indicted  before  being  put  upon  trial  for 
a  felony,  is  a  right  given  to  the  prisoner  by 
the  constitution  of  the  state,  and  cannot  be 
waived." 

It  is  further  stated  in  said  bill  that  in 
support  of  the  said  plea  in  arrest  of  judg- 
ment, upon  grounds  aforesaid,  "the  pris- 
oner, by  his  counsel,  called  the  attention 
of  the  court  to,  and  asked  the  court  to  in- 
spect, said  original  paper,  treated  as  an 
indictment  in  this  cause,  and  its  endorse- 
ments," (which  paper  and  endorsements  are 
set  out  in  the  bill);  "and  the  court  further 
certifies  that  it  appears  in  this  cause  that  the 
record  shows  that  the  grand  jury  were  reg- 
ularly empanelled  and  sworn  and  charged, 
and  having  retired  to  their  room  and  spent 
some  time  therein,  came  into  the  court- 
room and  answered  to  their  names,  and 
were  then  asked  by  the  clerk  if  they  had 
agreed  upon  any  bills  of  indictment;  to 
which  they  replied  yes,  and  handed  to  the 
clerk  the  paper  treated  as  an  indictment  in 
this  cause;  and  the  clerk  with  the  said  paper 
before  him,  read  in  the  presence  of  the  grand 
jury — 'The  Commonwealth  vs.  Alex.  White 
alias  Elick  White:  Indictment,  a  true  bill;' 
and  then  entered  upon  the  record — to- wit: 
the  minute-bock — the  following  as  the  find- 
ing of  the  grand  jury,  to-wit:  'The  Com- 
monweath  v.  Alex.  White  alias  Elick  White: 
Indictment,  a  true  bill.'  And  thereupon 
the  prisoner  was  brought  into  court,  and 
arraigned  in  the  usual  form,  upon  the  said 
paper,  treated  as  an  indictment  in  this 
cause;  and  upon  his  arraignment,  pleaded 
'not  guilty.'  'The  trial  then  proceeded  regu- 
larly to  verdict.  And  thereupon,  the  court 
having  fully  considered  said  motion  in  ar- 
rest   of   judgment,   and    the    grounds 

827  therefor,    doth    overrule    the    *same; 
the   court  being  of  opinion   that   the 

said  original  paper,  treated  as  an  indictment 
in  tTiis  cause  and  endorsed  as  aforesaid,  is 
not,  in  any  wise,  defective  in  substance,  but 
only  in  form.  And  as  the  prisoner  made 
no  objection  thereto  till  after  the  verdict 
aforesaid  had  been  found  by  the  jury  and 
recorded  by  the  clerk,  but  had  pleaded  'not 
guilty,'  he,  the  prisoner,  must  be  treated 
and  considered  as  having  waived  all  objec- 
tions to  said  indictment  as  to  form.  To 
which  opinion  of  the  court,  overruling  said 
motion  in  arrest  of  judgment,  the  prisoner 
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by  counsel  excepted,  and  tendered  this  his 
bill  of  exceptions,  and  prays  that  the  same 
be  signed  and  sealed  by  the  court  and  made 
part  of  the  record  in  this  cause;  which  is 
accordingly  done." 

Thus  it  appe'ars  that  the  only  question 
presented  by  this  record,  for  the  <iecision 
of  this  court  is,  whether  the  original  paper, 
upon  which  as  an  indictment  the  plaintiff 
in  error  was  tried  for  and  convicted  of  fel- 
ony, was  found  by  the  grand  jury  to  be  a 
true  bill. 

There  can  be  no  doubt  but  that  the  grand 
jury,  or  rather  the  foreman,  in  endorsing 
the  bill  a  "true  gun,"  meant  a  "true  bill," 
being  probably  led  into  the  mistake  by  the 
fact  that  the  indictment  on  which  the  en- 
dorsement was  made,  charged  that  the  house 
burned  was  the  property  of  a  man  named 
Gunn,  who  was  thus,  no  doubt,  the  pros- 
ecutor. So  that  if  it  were  necessary  that  a 
bill,  in  order  to  be  made  a  good  indictment, 
should  have  on  it  an  endorsement  by  the 
grand  jury,  or  its  foreman,  that  it  is  a  true 
bill;  yet  as  the  word  "gun"  was  here  ob- 
viously used  for  the  word  "bill,"  as  it  was 
read  by  the  clerk  in  the  presence  of  the  jury 
and  acquiesced  in  by  them — as  it  was  so 
entered  of  record  by  the  court,  and  as  the 
accused  plead  not  guilty  to  the  indictment, 
and  made  no  objection  to  the  finding  of  the 
grand  jury  until  after  the  verdict  was  ren- 
dered against  him,  it  was  then  too 
828  late  to  *make  the  objection  if  it  ever 
would  have  been  a  valid  one.  Sparks 
v.  Commonwealth,  9  Penn.  State  R.  354, 
which  was  cited  in  the  argument  of  this 
case,  strongly,  if  not  conclusively,  sustains 
this  view.  It  was  held  in  that  case  not  to 
be  error  to  sentence  a  defendant  convicted 
on  an  indictment  found  "a  bill"  omitting 
the  word  "true."  Gibson,  C.  J.,  in  deliv- 
ering the  opinion  in  the  case  said:  "But 
to  endorse  it  *a  bill'  is  in  effect  to  endorse 
it  'a  true  bill,*  for  though  an  indictment  is 
strictly  called  a  bill  before  it  has  been  found, 
yet  it  is  in  common  parlance  often  called 
so  afterwards.  In  this  instance  the  omission 
of  the  word  'true'  may  have  been  deemed 
immaterial,  or  may  have  been  accidental; 
but  the  court  might  have  supplied  it  in 
either  case  as  'matter  of  form,  not  touching 
matter  of  substance.*  The  grand  jury  cer- 
tainly intended  to  do  something;  as  they 
did  not  intend  to  endorse  the  bill  'igno- 
ramus,' they  intended  to'  endorse  it  a  true 
bill.  The  omission  is  one  of  those  clerical 
sups  which,  it  is  well  settled  by  Hawk.  B. 
2,  ch.  25,  §  97,  and  Chitty's  Cr.  L.  297,  325, 
the  court  has  power  by  the  previous  assent 
of  the  grand  jury  to  amend." 

But  it  is  not  necessary  that  a  bill,  in  order 
to  be  made  a  good  indictment,  should  have 
on  it  an  endorsement  by  the  grand  jury,  or 
its  foreman,  that  it  is  a  true  bill.  It  is 
sufficient  that  the  bill  was  actually  found 
to  be  a  true  bill  by  the  grand  jury;  that 
such  finding  was  announced  in  court  by  the 
clerk  on  the  return,  and  with  the  acquies- 
cence, of  the  grand  jury,  and  entered  of 
record;  as  was  done  in  this  case.  Such 
was  the  unanimous   decision   of  this   court 


in  Price's  case,  21  Gratt.  pp.  846,  855,  862. 
The  subject  is  so  fully  considered  and  the 
authorities  so  fully  reviewed  in  that  case 
that  it  is  unnecessary  to  say  more  here,  as 
that  case  settles  the  law  upon  the  point.  It 
may  be  proper  to  say,  however,  that  there 
is  nothing  in  Bradshaw's  case,  16 
828  Gratt.  507,  (which  was  much  relied  *on 
by  the  counsel  for  the  plaintiff  in  error 
in  his  argument  of  this  case),  at  all  in  con- 
flict with  Price's  case,  in  which  it  was  not 
referred  to,  no  doubt  because  it  was  not 
considered  as  affecting  the  question  in- 
volved in  the  latter  case.  The  said  coun- 
sel's reliance  on  Bradshaw's  case  seems 
to  have  proceeded  from  his  supposing  by 
mistake  that  what  was  quoted  by  Judge 
Daniel  in  that  case  from  the  opinion  of 
Judge  Phelan,  in  Garaway  v.  'The  State,  23 
Alab.  R.  772,  was  a  part  of  Judge  Daniel's 
opinion. 

If  no  endorsement  on  the  indictment  of 
any  finding  by  the  jury  would  not  have 
made  the  judgment  erroneous  in  this  case, 
as  is  conclusively  shown  by  Price's  case, 
supra,  a  fortiori,  an  endorsement  which  is 
either  equivalent  to  an  endorsement  of  "a 
true  bill"  by  the  grand  jury,  or  else 
amounts  in  effect  to  no  endorsement  at  all 
(as  is  the  case  here),  cannot  make  the  judge- 
ment erroneous. 

The  court  is  therefore  of  opinion  that 
there  is  no  error  in  the  judgment,  and  that 
it  ought  to  be  affirmed. 

Judgment  affirmed. 


880         *Givens  v.  Commonwealth. 

January    Term,    1878,    Richmond. 

1.  Rape — Cantal  Knowledge  of  Fevaale 
Clitld.* — To  carnally  know  a  female  child  under 
twelve  years  of  age,  whether  with  or  without  her 
consent,   is   a   rape. 

2.  Same  —  Same — Attempt— Pantaliment. — 
To  attempt  to  carnally  know  a  female  child  under 
twelve  years  of  age,  whether  with  or  without  her 
consent,  is  an  offence  embraced  in  the  statute.  Code 
of  1873,  ch.  195,  {  10,  and  is  punishable  with  con- 
finement in  the  penitentiary  for  a  period  of  not  leas 
than  one  nor  more  than  eighteen  years. 

S.  Same — Same — Same — ^Deatli  Penalty^ — 
The  statute  provides  that  the  offence  charged  may 
be,  at  the  discretion  of  the  jury,  punished  with 
death,  or  confinement  in  the  penitentiary.  This  is 
a  death  penalty,  and  the  attempt  to  do  the  act  for- 
bid, is  embraced  in  the  statute.  Code  of  1873,  cfa. 
195,   i   10. 

4.  Same— Same— 'Verdict— Re^erssa. — ^In  a 
prosecution  for  carnally  knowing  a  female  chHd  un- 
der twelve  years  of  age,  the  jury  find  the 
prisoner  not  guilty  of  the  act,  but  guilty  of 
the  attempt  to  commit  it.  The  only  witness 
as  to  the  act,  was  the  child,  who  was  proved  by 
her  mother  to  be  between  ten  and  eleven  years  old. 
The  court  below  having  refused  to  set  aside  the 
verdict  and  grant  a  new  trial,  the  appellate  court 
will  not  reverse  the  judgment. 


*Rape — Indictment — Verdict  of  Attempt 
to  Commit. — The  principal  case  is  cited  in  Glover 
V.  Com.,  86  Va.  384,  for  the  proposition  that  upon  an 
Indictment  for  rape,  the  accused  can  be  convicted  of 
an  attempt  to  commit  rape.  See  also,  Mings  v.  Con., 
85    Va.   638. 
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This  was  an  indictment  by  the  grand  jury 
of  Nelson  county  court  against  Horace 
Givens,  for  carnally  knowing  a  female  child 
under  twelve  years  of  age.  The  prisoner 
was  tried  for  the  offence,  and  the  jury  found 
him  not  guilty  of  the  felony  charged  in  the 
indictment;  but  guilty  of  an  attempt  to 
commit  such  felony;  and  fixed  his  term  of 


age  of  twelve  years,  is  treated  as  of  the 
same  grade  and  of  equal  atrocity,  and  both 
are  alike  punishable  at  the  discretion  of  the 
jury  with  death,  or  by  confinement  in  the 
penitentiary.  And  both,  are  embraced  in 
Lord  Chief  Justice  Hale's  definition  of  rape. 
"Rape   (he  says)    is   the  carnal  knowledge 

^^  of  any  woman  above  the  age  of  ten  years 

confinement  in  the  penitentiary  at  five  years.  !  against    her    will,    and    of   a    woman    child 
And   there   was   a   judgment   according   to  ,  under  the  age  of  ten  years  with  or  against 
the  verdict.  ,  her   will."     l    Hale's    Pleas    of   the    Crown 

831  *The  prisoner  moved  the  court  for    (first   American   ed.),   p.   627.     Our   statute 

a  new  trial,  on  the  ground  that  the  makes  the  age  twelve  years,  which  is  the 
verdict  was  not  sustained  by  the  evidence.  |  age  of  consent  of  a  female.  And  Lord 
But  the  court  overruled  the  motion;  and  he  ,  Hale,  in  the  same  book,  in  commenting  upon 
excepted.  The  only  evidence  mentioned  in  the  statute  of  18  EHz.  ch.  7,  which  declares, 
the  bill  of  exception,  is  that  of  the  child,  i  "that  if  any  person  shall  unlawfully  and 
by  whom  the  fact  of  the  attempt  to  carnally  I  carnally  know  and  abuse  any  woman  child 
know  her  was  proved,  and  that  of  the  child's  \  under  the  age  of  ten  years,  it  shall  be  felony 
mother,  who  proved  that  the  child  was  in  j  without  the  benefit  of  clergy,"  says,  "if  she 
the  eleventh  year  of  her  age.  be  above  the  age  of  ten  years  and  under 

The  circuit  court  having  refused  to  grant  i  the  age  of  twelve  years,  it  is  rape:  1.  Be- 
the  prisoner  a  writ  of  error  to  the  judgment,  •  cause  the  age  of  consent  of  a  female  is  not 
he  applied  to  this  court  for  it;  and  it  was    ten,  but  twelve."     And  he  quotes  my  Lord 

Coke  as  saying  "that  these  words  within 
age  must  be  taken  for  her  age  of  consent, 
viz:  twelve   years,   for   that    is    her   age   of 


awarded. 

Thomas  P.  Fitzpatrick,  for  the  prisoner. 


The  Attorney  General,  for  the  Common- 
wealth. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

On   an    indictment    for   felony,    the   jury 


consent  to  marriage,  and  consequently  her 
consent  is  not  material  in  rape,  if  she  be 
under  twelve  years  old."  (Ibid.  p. 
833  630.)  *This  doctrine  has  been  contro- 
verted, and  opinions  and  decisions  may 
be  found  on  both  sides  of  the  question;  but 
if  the  legislature,  in  using  the  term  "rape" 


may  find  the  accused  not  guilty  of  the  in  the  section  which  prescribes  punishments 
felony  charged  in  the  indictment,  but  guilty  !  for  attempts  to  commit  offences^  had  ref- 
of  an  attempt  to  commit  such  felony.  (C^ode  |  erence  to  the  section  under  which  this  pros- 
of  1873,  ch.  202,  §  31.)  Such  is  the  find-  j  ecution  was  made,  recited  supra,  and  in- 
ing  of  the  jury  in  this  case,  and  they  fix  the  tended  to  embrace  the  crime  in  both  phases, 
prisoner's  term  of  confinement  in  the  pen-  as  it  is  described  in  that  section,  in  the 
itentiary  at  five  years;  which  is  the  judg- 
ment of  the  court. 

It  is  contended  for  the  prisoner  and  as- 
signed as  error  in  the  judgment^  that  the 
attempt  of  which  he  is  convicted,  is  not 
punishable  by  the  statute  with  confinement 
in  the  penitentiary,  but  by  confinement  in 


term  "rape,"  it  was  well  warranted  in  do- 
ing so  by  high  authority  upon  such  a  ques- 
tion. 

That  section  provides  (Code  of  1873,  ch. 
195,  §  10),  that  "if  the  offence  attempted  be 
punishable  with  death,  the  person  making 
such  attempt  shall  be  confined  in  the  pen- 


the  jail   not   less   than    six   nor   more   than  j  itentiary  not  less  than  one  nor  more  than 


twelve  months,  because  the  offence  which  he 
was  convicted  of  an  attempt  to  commit  is 
punishable  with  death,  or  confinement  in 
the  penitentiary. 

The  section  under  which  he  was  indicted, 
(Code  of  1873,  ch.  187,  §  18)  is  in  these 
words:    "If    any    person    carnally    know    a 

female  of  the  age  of  twelve  years  or 
832      *more,  against  her  will,  by  force,  or 

carnally  know  a  female  child  under 
that  age,  he  shall  be  at  the  discretion  of  the 
jury  punished  by  death,  or  confined  in  the 
penitentiary,  not  less  than  ten  nor  more  than 
twenty  years."  It  was  under  this  last  clause 
of  the  section  that  the  prisoner  was  indicted. 


five  years;  except  that  in  cases  of  attempt 
to  commit  rape,  the  term  of  confinement  in 
the  penitentiary  shall  net  be  less  than  one 
nor  more  than  eighteen  years."  This  ex- 
ception implies  that  the  offence  of  an  at- 
tempt to  commit  rape  was  embraced  in  the 
first  clause,  but  that  the  punishment  for 
the  attempt  to  commit  such  offence,  like 
the  attempts  to  commit  all  other  offences 
embraced  in  said  clause,  would  be  limited 
to  confinement  in  the  penitentiary  not  ex- 
ceeding five  years,  but  that  the  legislature, 
intending  that  an  attempt  to  commit  a 
crime  so  heinous  and  abominable,  should  be 
liable  to  a  severer  punishment,  authorized 


the  female  child  being  under  the  age  of  the  greater  punishment  thereof,  by  confine- 
twelve  years  and  over  ten.  It  is  doubtless  ment  in  the  penitentiary  for  eighteen  years, 
under  this  section  that  the  crime  of  rape  is  '  and  excepted  it  from  the  provision  whereby 
punishable,  although  the  term  "rape"  is  its  punishment,  like  all  attempts  to  com- 
not  to  be  found  in  it.  The  offence  in  case  mit  the  offences  indicated,  could  not  have 
the  female  was  twelve  years  old  and  oyer,  exceeded  confinement  in  the  penitentiary 
as  described  in  this  section,  unquestion-  i  for  a  term  of  five  years.  But  for  this  ex- 
ably  constitutes  the  crime  of  rape;  and  the  I  ception,  the  attempt  to  commit  the  offence 
offence  in   case   the  female   was   under  the  I  which    is   denominated   "rape"    would    have 
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been  punishable  by  confinement  in  the  pen- 
itentiary not  exceeding  five  years.  And 
that  the  legislature,  in  employing  the  term 

"rape"  as  descriptive  of  the  offence, 
834      had  reference  *to  section  18  of  chapter 

187,  above  recited,  and  meant  the 
offence  therein  described,  is  evident,  because 
it  is  the  only  section  in  the  statute  book 
which  denounces  a  penalty  against  the 
offence  of  rape;  and  it  treats  it  -as  of  the 
same  grade  of  atrocity,  and  subject  to  the 
same  punishment,  whether  the  female  was 
over  or  under  twelve  years  of  age,  requiring 
only  to  constitute  the  offence  that  it  should 
in  the  former  case  be  committed  against 
her  will  and  with  force;  whilst  in  the  latter 
it  is  made  not  material  to  the  offence, 
whether  it  was  committed  with  or  against 
her  will.  The  said  section  makes  it  one 
and  the  same  offence,  and  we  are  of  opinion 
it  was  so  regarded  by  the  legislature,  and 
that  they  intended  and  did  embrace  it  in 
the  said  lOth  section  of  chapter  195  in  the 
term  "rape." 

Again,  there  can  be  no  doubt  that  the 
legislature,  in  the  enactment  of  this  10th 
section,  regarded  the  offence  described  in 
the  said  18th  section  as  punishable  with 
death,  and  so  treated  it,  although  the  jury, 
by  the  terms  of  the  section,  have  a  discre- 
tion to  reduce  the  punishment  to  confine- 
ment in  the  penitentiary.  And  the  punish- 
ment of  the  offence  in  both  its  phases  being 
the  same,  and  it  being  an  offence  unques- 
tionably by  the  statute  punishable  with 
death  in  its  first  phase,  it  must  also  be  an 
offence  punishable  with  death  in  its  second 
phase. 

We  have  not  found  a  case  in  which  the 
exact  question  has  been  raised  and  decided, 
whether,  where  the  statute  declares  that  if 
the  offence  is  punishable  with  death,  the 
attempt  to  commit  it  shall  be  confinement 
in  the  penitentiary,  the  attempt  to  commit 
the  offence  shall  be  so  punishable,  when 
the  offence  itself  is  punishable  with  death, 
or  confinement  in  the  penitentiary  at  the 
discretion  of  the  jury.  But  the  principle, 
we  think,  is  settled  in  Price's  case,  21 
Gratt.  846.  That  was  a  prosecution  for 
horse-stealing,  and  the  question  was, 
835  whether  the  *circuit  court  or  the 
county  court  had  jurisdiction  of  the 
case.  By  the  act  of  assembly  the  circuit 
court  had  jurisdiction  if  the  offence  charged 
was  punishable  with  death.  The  offence 
charged  was  punishable  with  death  or  con- 
finement in  the  penitentiary  at  the  discre- 
tion of  the  jury.  The  court  held  (Judge 
Moncure  delivering  the  opinion),  that  the 
circuit  court  had  jurisdiction;  thus  holding 
that  the  offence  was  punishable  with  death, 
although  it  might  be  punished,  at  the  dis- 
cretion of  the  jury,  with  the  lighter  punish- 
ment of  confinement  in  the  penitentiary. 
Elviza's  case,  16  Gratt.  561,  is  an  authority 
in  support  of  the  same  principle.  Upon 
every  view  of  the  case,  we  are  of  opinion 
that  the  attempt  to  commit  the  offence  of 
which  the  prisoner  in  the  case  at  bar  was 
found  guilty,  is  punishable  by  confinement 
in  the  penitentiary. 

6; 


The  court  is  further  of  opinion,  that  the 
circuit  court  did  not  err  in  overruling  the 
prisoner's  motion  to  set  aside  the  verdict 
and  grant  him  a  new  trial.  The  only  tvi- 
dence  against  him  to  be  found  in  the  record 
is  the  testimony  of  the  prosecutrix,  a  girl 
who  was  over  ten,  but  not  eleven  years  old. 
She  was  a  competent  witness.  The  weight 
to  which  her  testimony  was  entitled  was 
a  question  for  the  jury.  In  cases  of  this 
kind  it  is  desirable  that  there  should  be  con- 
current circumstances  in  support  of  the 
testimony  of  a  witness  who  has  not  attained 
the  age  of  discretion.  But  the  current  of 
authority  is,  that  no  general  rule  can  be  laid 
down  on  the  subject;  and  that  as  the  pris- 
oner may  be  legally  convicted  on  such  evi- 
dence alone  and  unsupported,  the  degree  of 
corroboration  which  the  testimony  of  the 
witness  requires,  is  a  question  exclusively 
for  the  jury,  to  be  determined  from  all  the 
circumstances,  and  especially  from  the  man- 
ner in  which  the  child  has  given  her  testi- 
mony. "That  evidence  may  be  such  as  to 
leave  no  reasonable  doubt  of  the  pris- 
836  oner's  guilt,  although  it  *stands  un- 
supported by  other  witnesses."  Rus- 
sell on  Crimes  (8th  Amer.  ed.)  p.  695;  1 
Phil,  on  Ev.  7.  But  it  does  not  appear 
from  the  record  that  there  was  not  other 
evidence.  The  bill  of  exceptions  docs  not 
show  that  the  certificate  of  evidence  con- 
tains all  the  evidence  that  was  given  to  the 
jury.  The  court  is  of  opinion,  upon  the 
whole,  that  there  is  no  error  in  the  judgment 
of  the  court  below,  and  that  the  same  be 
affirmed. 
Judgment  affirmed. 


837      *Wooddy  v.  The  Commonwealth. 

January    Term,    1878,    Richmond. 

Ship-Broker^Acts  "Wlitcli  Do  Not  Conatt- 
tQte. — W,  agent  in  Fredericksburg  for  New  York 
owners  of  lumber,  proposes  to  P,  captain  of  a  vtsr 
sel  returning  north,  to  furnish  him  with  a  cargo  at 

.  $5.50  per  1,000  feet,  if  P  would  allow  W  two  and 
a  half  per  cent,  on  the  amount  P  received  as  freight 
on  the  lumber.  This  P  refused.  W  made  another 
proposition,  which  P  also  refused.  The  freight  wm 
then  fixed  at  $5.50  per  1,000  feet  of  said  lumber, 
and  the  vessel  loaded  the  same,  W  being  in  and 
about  the  vessel  working  and  superintending  the 
loading,  and  he  employed  two  men  to  assist  the 
crew,  and  he  paid  them.  These  acts  were  those  of 
a  stevedore.  After  the  work  was  done  W  received 
from  P  two  and  a  half  per  cent,  on  the  freight 
W  did  not  act  as  a  ship-broker. 

The  case  is  stated  by  Judge  Moncure,  in 
his  opinion. 


J.  B.  Sener,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
'  wealth. 

I      Moncure,  P.,  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  a  judgment  of 
the  corporation  court  of  Er^dericksburg,  in 
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a  case  of  misdemeanor.  The  plaintiff  in 
error,  James  P.  Wooddy,  was  indicted  for 
acting  as  a  ship-broker  without  a  license. 
The  indictment  found  against  him  contained 
two  counts.  In  the  first,  it  was  charged 
generally,  that  he  "did  unlawfully  act  as 
a  ship-broker  without  a  license  au- 
838  thorized  by  law."  ♦In  the  second,  it 
was  charged  specially,  that  he  "did 
unlawfully  act  as  a  ship-broker  without  a 
license  authorized  by  law,  by  engaging  in 
the  management  of  certain  business  matters 
occurring  between  the  owners  of  the 
schooner  Lizzie  Titus,  whose  names  are  to 
the  jurors  unknown,  acting  through  their 
agent,  William  E.  Phillips,  captain  of  said 
Schooner  Lizzie  Titus,  and  the  shippers  of 
freight  carried  on  said  schooner,  the  names 
of  said  shippers  being  also  to  the  jurors 
unknown."  The  defendant  pleaded  not 
guilty  to  the  indictment.  A  jury  was  sworn 
to  try  the  issue  joined  on  that  plea,  and 
having  heard  the  evidence,  found  a  verdict 
in  these  words:  "We,  the  jury,  find  the  de- 
fendant. Captain  J.  P.  Wooddy,  guilty  as 
charged  in  the  indictment,  and  assess  his 
fine  at  one  hundred  dollars.  R.  B.  Berry, 
foreman."  The  defendant  moved  the  court 
to  set  aside  the  verdict  of  the  jury  and  grant 
him  a  new  trial;  which  motion  the  court 
overruled.  And  judgment  was  thereupon 
rendered  according  to  the  verdict.  To  the 
action  of  the  court  in  overruling  the  said 
motion,  the  defendant  excepted,  ind  the 
facts  proved  on  the  trial  of  the  cause  were 
.  certified  in  the  bill  of  exceptions.\  The 
defendant  applied  to  this  court  for  a  writ 
of  error  to  the  said  judgment;  which  was 
accordingly  awarded. 

Several  errors  are  assigned  in  the  petition 
for  a  writ  of  error,  but  there  is  only  one 
question  in  the  case:  whether,  upon  the 
facts  proved  in  the  case,  the  plaintiff  in 
error  acted  as  a  ship-broker  in  the  trans- 
action certified  to  have  been  proved  on  the 
trial. 

The  law  under  which  the  indictment  was 
found  is  the  act  approved  March  27,  1876. 
Acts  of  assembly  1875-6,  p.  162.  By  section 
62  of  that  act,  page  189,  it  is,  among  other 
things,  enacted  that  "no  person  or  corpora- 
tion shall,  without  a  license  authorized  by 
law,  act  as  a  ship-broker,  stock-broker  or 
private  banker.  Any  person  engaged 
889  in  *the  management  of  business  mat- 
ters occurring  between  the  owners  of 
vessels  and  the  shippers  or  consignors  of 
the  freight  which  they  carry,  shall  be  deemed 
to  be  a  ship-broker,"  &c.  "Any  person  or 
corporation  violating  the  provisions  of  this 
section  shall  pay  a  fine  of  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand 
dollars  for  each  oflFence."  And  by  section  63 
of  the  same  act,  page  190,  it  is  enacted  that 
"the  specific  license  tax  on  a  ship-broker 
shall  be  twenty  dollars." 

A  definition  of  "ship-broker"  is  thus 
given  by  the  act.  And  "did  the  defendant 
act  as  such  ship-broker,  in  the  meaning  of 
the  said  definition,  in  the  transaction  re- 
ferred to,"  is  the  question  we  now  have  to 
solve. 


The  facts  certified  to  have  been  proved  at 
the  trial  are  as  follows:  "That  James  P. 
Wooddy,  the  accused,  had  not  a  ship-broker's 
license  as  required  by  the  state  of  Virginia, 
upon  the  29th  day  of  August,  1877,  nor  since 
that  date,  nor  for  twelve  months  before; 
that  on  the  21st  or  22d  of  August,  1877,  the 
accused,  being  the  agent  for  the  owners  of 
a  large  amount  of  lumber  in  the  town  of 
Fredericksburg,  and  the  owners  residing  in 
New  York  city,  offered  one  Captain  W.  E. 
Phillips,  the  captain  of  a  schooner  called 
the  Lizzie  Titus,  which  had  recently  before 
arrived  in  Fredericksburg  from  New  York, 
a  return  freight  or  load  of  lumber  at  $5  per 
1,000  feet  as  freight,  provided  Captain 
Phillips  would  allow  him  (Wooddy)  a  com- 
mission of  two  and  a  half  per  cent,  on  the 
amount  received  by  Captain  Phillips  as 
freight  on  said  lumber;  that  Captain  Phil- 
lips would  not  agree  to  this,  and  that  Cap- 
tain Wooddy  then  offered,  by  writing  to 
his  principals  in  New  York,  to  obtain  for 
Phillips,  as  freight,  $5.50  per  thousand  feet 
of  lumber  if  Captain  Phillips  would  allow 
him  (Wooddy)  a  commission  of  five  per 
cent,  on  the  amount  he  was  to  receive  from 
the  freight  on  said  lumber;  that  Cap- 
840  tain  Phillips  did  not  agree  to  ♦this; 
that  the  freight  for  said  lumber  was 
then  fixed  at  five  and  a  half  dollars  for  1,000 
feet  of  said  lumber;  all  the  attempts  at  bar- 
gaining occurred  in  presence  of  A.  Kish- 
paugh,  and  the  schooner  leaded  with  the 
same;  that  during  the  loading  of  the  lumber 
Captain  Wooddy  was  about  the  schooner, 
and  in  the  hold  working  as  well  as  superin- 
tending the  loading  of  the  lumber,  and  em- 
ployed two  men  to  assist  the  crew,  and 
these  two  men  were  paid  by  the  accused; 
these  duties  performed  by  the  accused  were 
those  of  a  stevedore;  that  after  the  schooner 
was  loaded  Captain  Wooddy  demanded  of 
Captain  Phillips  five  per  cent,  commission 
on  the  amount  of  said  freight  on  said 
lumber,  which  was  a  little  over  $25.00;  that 
Captain  Phillips  refused  to  ray  this  amount, 
and  both  parties  agreed  to  submit  the  mat- 
ter to  A.  Kishpaugh,  a  merchant  of  Fred- 
ericksburg, to  whom  the  cargo  brought  by 
the  Lizzie  Titus  to  that  place  had  been  con- 
signed, and  that  Kishpaugh  advised,  as  a 
settlement  of  the  matter,  that  Captain 
Phillips  pay  to  Captain  Wooddy  two  and  a 
half  per  cent,  of  the  amount  of  said 
freight,  which  being  agreed  to,  Kishpaugh 
drew  up  a  receipt,  which  was  carried  off  by 
Captain  Phillips  when  he  sailed,  and  is 
now  outside  of  the  commonwealth;  this  re- 
ceipt was  for  twelve  dollars  and  some  cents, 
stated  to  be  for  commission  on  charter  of 
freight  due  to  said  Wooddy  and  signed  by 
said  Wooddy  on  his  receiving  said  amount 
of  twelve  dollars  and  some  cents  from  Cap- 
tain Phillips  in  payment  of  the  same;  that 
Captain  Phillips  was  the  agent  for  the 
owners  of  the  Lizzie  Titus,  the  owners 
being  non-residents  of  Virginia,  and  their 
names  unknown;  that  during  the  loading  of 
the  vessel  Captain  Phillips  was  absent 
from  his  vessel  nearly  all  the  time  at  the 
store  of  A.  Kishpaugh;  th^a^er^rgument 
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by  counsel  the  jury  retired,  and  after  a 
short  absence  the  jury  returned  into  court 
with  a  verdict  of  guilty  and  assessment 
841  of  the  fine  of  *the  accused  at  one 
hundred  dollars;  thereupon,  the  ac- 
cused moved  to  set  aside  the  verdict,  and 
asked  that  he  be  allowed  until  the  next  day 
to  be  heard  in  argument  on  his  motion." 

The  court  is  of  opinion,  that  the  accused 
did   not   act   as    a    ship-broker,    within    the 
meaning  cf  the  said  definition,  in  the  trans- 
action referred  to  in  the  said  statement  of 
facts.     He  was  not  thereby  engaged  in  the 
management  of  a  business  matter  occurring 
between  the  owners  of  the  schooner  "Lizzie 
Titus"  and  the  shippers   or  consignors   of 
the  lumber  which  it  carried  on  the  occasion 
referred  to.     The  transaction  was  a  single 
one  between  the  accused,  who  was  the  agent 
of  the  owners  of  the  lumber,  (the  said  agent 
residing   in    Fredericksburg,    and    the    said 
owners  of  the  lumber  in  the  city  of  New 
York),  and  Phillips,  the  captain  of  the  said 
schooner.   It  does  not  appear  that  the  own- 
ers of  the  said   lumber,  or  the  owners  of 
the  said   schooner,  all  of  whom  were,  no 
doubt,  non-residents  of  the  state,  had  any- 
thing to  do  with  the  transaction,  or  ever 
had  any  knowledge  of  it.  The  accused  made 
two  propositions  to  Phillips  to  furnish  him 
with  a  return  load  of  lumber  for  the  said 
schooner,   on   condition   of   receiving   from 
him  a  certain  commission  on  the  freight; 
each   of  which   was   rejected.     Afterwards, 
without  any  new  proposition  or  any  agree- 
ment in  regard  to  receiving  any  such  com- 
mission,  so   far  as   the   record   shows,   the 
vessel  was  loaded  with  the  said  lumber,  and 
the  freight  for  the  same  was  fixed  at  five 
and  a  half  dollars  per  thousand  feet  of  said 
lumber.     During  the  loading  of  the  lumber 
the  accused,  Captain  Wooddy,  was  about  the 
schooner  and  in  the  hold  working,  as  well 
as  superintending  the  loading  of  the  lum- 
ber, and  employed  two  men  to  assist  the 
crew,    and   these   two   men   were    paid    by 
the   accused.     These   duties   performed   by 
the  accused  were  those  of  a  stevedore, 
842      "whose    occupation   is    to   load    ♦and 
unload  vessels   in   port."     After   the 
schooner  was  loaded,  Captain  Wooddy  de- 
manded of  Captain   Phillips  five  per  cent, 
commission  on  the  amount  of  the  freight 
on  the  lumber,  which  was  a  little  over  $25. 
Car  tain  Phillips  refused  to  pay  this  amount, 
and  both  parties  agreed  to  submit  the  mat- 
ter to  A.  Kishpaugh,  a  merchant  of  Fred- 
ericksburg, to  whom  the  cargo  brought  by 
the  schooner  to  that  place  had  been  con- 
signed.     Kishpaugh    advised,,  as    a    settle- 
ment of  the  matter,  that   Captain   Phillips 
should  pay  to  Captain  Wooddy  two  and  a 
half  per  cent,  of  the  amount  of  said  freight; 
which  being  agreed  to  by  the  parties,  the 
same  was   accordingly  paid,  amounting   to 
twelve  dollars  and  some  cents,  which  was 
slated  in  the  receipt  given  for  the  same  "to 
be  for  commission  on  charter  of  freight  due 
to  said  Wooddy."    Captain  Phillips  was  the 
agent  of  the  owners  of  the  schooner,  who 
were  non-residents  of  Virginia,  and  whose 
names  were  unknown.     During  the  loading 


of  the  vessel  Captain  Phillips  was  absent 
therefrom  nearly  all  the  time  at  the  store 
of  A.  Kishpaugh. 

Thus  it  appears  that  the  compensation 
received  by  the  accused  from  the  said 
Phillips  was  merely  for  services  performed 
by  the  former,  at  the  request  or  with  the 
consent  and  acquiescence  and  for  the  benefit 
of  the  latter,  and  the  amount  was  fixed  by 
an  arbitrator  agreed  upon  by  the  parties, 
and  that  in  performing  those  services  the 
accused  acted  as  a  stevedore,  and  not  as  a 
ship-broker.  It  is  not  probable  that  there 
is  a  licensed  ship-broker,  or  any  occasion 
for  any,  in  the  city  of  Fredericksburg.  We 
are  informed  that  there  are  but  two  in  the 
city  of  Richmond;  though  these  facts  do  not 
appear  in  the  record,  and  they  are  not  ma- 
terial to  the  decision  of  this  case. 

The  court  is  therefore  of  opinion  that  the 
said  judgment  is  erroneous  and  ought  to  be 
reversed  and  annulled,  and  the  verdict  of 
the  jury  set  aside,  and  the  cause 
848  remanded  ♦for  a  new  trial  to  be  had 
therein  according  to  the  foregoing 
opinion. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  plaintiff  in  error  did  not  act  as  a  ship- 
broker  in  the  transaction  stated  in  the  cer- 
tificate of  facts  proved  at  the  trial  of  this 
cause,  and  that  the  corporation  court  of 
Fredericksburg  erred  in  overruling  the 
motion  of  the  plaintiff  in  error  to  set  aside^ 
the  verdict  of  the  jury  and  grant  him  a' 
new  trial.  Therefore  it  is  considered,  or- 
dered and  adjudged,  that  the  said  judgment 
of  the  said  corporation  court  is  erroneons, 
and  that  it  be  reversed  and  annulled,  and 
that  the  verdict  of  the  jury  be  set  aside, 
and  the  cause  remanded  to  the  corporation 
court  for  a  new  trial  to  be  had  therein  in 
conformity  with  the  foregoing  opinion; 
which  is  ordered  to  be  certified  to  the  said 
corporation    court   of    Fredericksburg. 

Judgment  reversed. 


844 


*Helfrick  v.  The  Commonwealth. 

January    Term,    1878,    Richmond. 


Statute — ^Indictment.* — If  an  indictment  for  a 
sUtutory  offence,  by  following  the  language  of  the 
statute,  charges  expressly  or  by  necessary  impli- 
cation, every  fact  necessary  to  constitute  the  of- 
fence,  it   is   sufficient. 

Moffett  RcffUter  l.aw— Con«tltntIonnllty.— 
The  provision  of  the  act  of  the  general  assembly  of 
March  30th,  1877.  known  as  the  Moffett  register  law, 
which  directs  that  the  cities  of  the  Commonwealth 
shall  be  first  supplied  with  the  registers,  is  not  on- 
constitutional  as  being  an  unjust  and  partial  4i»* 
crimination   against  liquor  dealers  in   the  cities. 

The  case  is  sufficiently  stated  in  the  opin- 
ion. 


*See  Thon  v.  Com.,  31  Gratt.  887,  and  monographic 
noU   on   intoxicating   Hquors   appended. 
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John  B.  Young,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  first  error  assigned  in  the  petition  is 
to  the  judgment  of  the  hustings  court  over- 
ruling the  defendant's  motion  to  quash  the 
indictment  for  defects  apparent  on  its  face. 
The  indictment  charges  that  the  defendant, 
HelfricTc,  on  the  19th  of  September,  1877, 
did  sell  and  deliver  to  one  Warren  L,. 
Wheelright,  one  drink  of  malt  liquor,  and 
unlawfully  did,  then  and  there,  wilfully  fail, 
immediately  upon  the  sale  of  said  drink  of 
malt  liquor,  in  the  presence  of  the  said 
Warren  L,-  Wheelright,  to  turn  the  crank  of 
the  proper  register  until  the  bell 
845  thereof  *had  struck  once,  and  the  in- 
dicator on  the  dial  of  said  register  had 
moved  one  point  for  the  said  drink  of  malt 
liquor  so  sold  by  him,  the  said  Phillip 
Helfrick  as  aforesaid,  the  said  Phillip  Hel- 
frick  being  then  and  there  a  bar-room 
keeper  and  a  licensed  bar-room  liquor 
dealer. 

The  point  made  by  the  defendant's  coun- 
sel is,  that  the  indictment  does  not  show, 
nor  does  it  otherwise  appear,  that  the  malt 
register  had  been  placed  in  the  defendant's 
bar-room  in  the  manner  required  by  the  act 
of  March  30th,  1877;  the  third  and  fourth 
sections  of  that  act  provided  for  the  con- 
struction of  the  registers,  and  prescribed 
the  mode  in  which  they  should  be  placed  in 
the  bar-rooms  of  every  licensed  bar-room 
liquor  dealer,  and  until  this  was  done,  no 
such  dealer  could  be  required  to  discharge 
the  duties  enjoined;  and  the  indictment 
upon  its  face  should  show  by  direct  aver- 
ment that  the  register  had  been  placed  in 
the  bar-room  of  the  defendant.  Conceding 
that  such  an  averment  is  essential,  we  are 
of  opinion  that  in  this  case  it  has  been 
made,  if  not  directly,  at  least  by  inevitable 
intendment. 

It  is  averred  that  the  defendant  failed  to 
turn  the  crank  of  the  proper  register  until 
the  bell  thereof  had  struck  once  and  the  in- 
dicator on  the  dial  of  said  register  had  moved 
one  point  This  is  substantially  a  charge 
that  there  was  a  register  in  the  defendant's 
bar-room  at  the  time  alleged.  The  indict- 
ment pursues  the  language  of  the  statute; 
and  this  is  generally  sufficient.  The  rule 
laid  down  by  the  authorities  is,  if  every 
fact  necessary  to  constitute  the  offence  is 
charged  or  necessarily  implied  by  following 
the  language  of  the  statute,  the  indictment 
will  undoubtedly  be  sufficient. 

In  Rex  v.  Laaby,  3  Strange  R.  903,  on  an 
information  for  attempting  to  persuade  a 
witness  not  to  appear  and  give  evidence 
against  Japhct  Crooke  for  forgery,  it  was 
objected  that  the  information  did  not 
840  positively  aver  ♦that  Crooke  was  in- 
dicted. It  was  only  laid  that  the  de- 
fendant, knowinjj  t^at  Crooke  had  been 
indicted  and  was  to  be  tried,  did  so  and  so; 


whereas,  in  all  criminal  cases,  the  fact 
must  be  positively  alleged  and  not  by  in- 
ference. The  court  of  king's  bench  held 
the  information  good.  It  is  said,  "Giving 
a  mortal  wound,  receiving  stolen  goods, 
knowing  them  to  be  stolen,  are  all  as  loose. 
And  there  is  no  inconvenience,  because  if 
there  was  no  such  indictment  proved  at  the 
trial,  the  defendant  must  have  been  ac- 
quitted." And  so  here,  if  no  register  is 
proved  on  the  trial  to  have  been  placed  in 
the  defendant's  bar-room,  he  must  have 
been  acquitted. 

The  case  of  the  United  States  v.  Mills,  7 
Petfers,  R.  138,  is  perhaps  a  still  stronger 
authority.  There  the  indictment  alleged 
that  the  defendant  procured  and  advised 
Joseph  J.  Straughan,  a  mail  carrier,  to  rob 
the  mail.  It  was  objected  that  the  indict- 
ment ought  to  aver  directly  that  the  carrier 
did  in  fact  commit  the  offence  of  robbing 
the  mail.  The  supreme  court  said  it  must 
appear  upon  the  indictment  undoubtedly, 
that  the  mail  had  been  robbed,  but  it  was 
of  opinion  that  the  indictment  sufficiently 
alleged  that  fact.  It  charged  the  defendant 
not  only  with  advising  but  procuring  and 
assisting  Straughan  to  secrete  and  embezzle. 
This  necessarily  implied  that  the  act  was 
done,  and  is  such  an  averment  or  allegation 
as  made  it  necessary  on  the  part  of  the 
prosecution  to  prove  that  the  robbery  had 
been  committed.  If  authorities  were  needed 
upon  this  question,  we  think  these  are  suf- 
ficient. 

The  main  ground  of  objection,  however, 
to  the  indictment  is  founded  upon  the  al- 
leged unconstitutionality  of  the  act  of  March 
30th,  1877.  The  provision  to  which  this 
objection  is  particularly  directed  is  found 
in  the  3d  section  of  chapter  253  of  that  act. 
It  declares  "it  shall  be  the  duty  of  the 
auditor  of  public  accounts,  as  soon 
847  *after  the  passage  of  the  act  as  prac- 
ticable, to  cause  to  be  constructed  in 
sufficient  numbers,  by  letting  to  the  lowest 
bidder,  an  apparatus  to  be  known  as  a  bar- 
room register.  Whenever  he  shall  have  the 
same  constructed  in  sufficient  numbers  to 
supply  any  county,  cify  or  town  therewith, 
he  shall  notify  the  commissioner  or  com- 
missioners of  the  revenue  of  the  fact,  and 
forward  the  same  to  him  or  them  in  the 
safest  and  most  economical  manner,  taking 
a  receipt  for  the  same.  The  cities  of  the 
commonwealth  shall  be  first  supplied."  It 
is  insisted  that  so  much  of  this  section  as 
directs  the  cities  first  to  be  supplied  with 
registers  is  an  invidious  and  unjust  dis- 
crimination against  the  city  liquor  dealers, 
and  in  favor  of  the  country  dealers;  that 
the  effect  is  to  impose  upon  the  former  a 
new  and  burdensome  system  of  taxation, 
from  which  the  latter  are  wholly  exempt 
for  a  considerable  period,  and  thus  to  vio- 
late the  rule  which  secures  equality  and 
uniformity  of  taxation  upon  all  engaged  in 
the  same  business. 

This  objection  is  a  very  grave  one,  strik- 
ing at  the  foundation  of  the  act  in  question: 
and  although  the  objection  may  be  removed 
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by  amendment,  still,  if  it  is  well  taken,  the 
state  has  no  just  title  to  a  dollar  of  the 
revenue  she  has  derived  from  this  source, 
and  may  be  called  on  to  refund  at  the 
suit  of  those  who  have  been  subjected  to 
the  tax.  It  is  universally  conceded  that  to 
declare  a  legislative  enactment  void  is  the 
exercise  of  a  judicial  function  of  a  most 
delicate  character,  never  to  be  done  except 
upon  the  clearest  conviction  of  the  uncon- 
stitutionality of  the  law.  Nowhere  has  this 
doctrine  received  a  more  unqualified  sanction 
than  has  been  given  to  it  by  this  court. 
See  the  cases  of  Eyre  v.  Jacob,  sheritt,  14 
Gratt.  422,  and  cases  there  cited;  Homestead 
Cases,  22  Gratt.  266;  Roberts'  adm'r  v. 
Cocke,  &c.,  28  Gratt.  207;  Reed  v.  Union 
Bank  of  Winchester,  supra.    There  is 

848  another    ♦principle    equally    familiar 
and  equally  well  settled  as  that  just 

mentioned,  which  must  not  be  forgotten  in 
considering  this  question;  and  that  is,  that 
the  legislature  possesses  the  full,  absolute, 
supreme  power  of  taxation,  except  so  far  as 
it  may  have  been  surrendered  to  the  general 
government,  or  may  be  interdicted  by  the 
restrictions  and  mandates  of  the  state  con- 
stitution. We  do  not  go  to  our  constitution 
to  see  what  powers  of  taxation  are  given, 
but  to  ascertain  what  limitations  upon  its 
general  sovereign  power  are  imposed  by  its 
provisions.  Eyre  v.  Jacob,  sheriff,  supra; 
Commonwealth  v.  Moore  &  Goodsons,  25 
Gratt.  95. 

And  now  as  to  the  facts:  It  appears  that 
the  register  was  placed  in  the  bar-room  of  the 
defendant,  and  in  other  places  of  the  city, 
about  the  llth  of  September,  1877.  After- 
wards other  cities  of  the  state  were  sup- 
plied; at  what  time  does  not  appear.  When 
the  indictment  was  found  against  the  de- 
fendant on  the  25th  of  September,  not  more 
than  half  the  cities  and  towns  and  some 
of  the  counties  had  been  supplied  with  reg- 
isters. 

What  has  been  since  done,  the  record  does 
not  inform  us.  All  that  can  be  said  is,  that 
during  the  period  between  the  llth  and  25th 
September,  the  defendant  was  required  to 
■conduct  his  business  under  the  new  system, 
while  licensed  dealers  in  other  parts  of  the 
state,  not  being  supplied  with  the  registers, 
were  allowed  to  proceed  under  the  licenses 
previously  granted  them.  The  learned 
counsel  for  the  defendant  does  not  rest  the 
cause  of  his  client  upon  that  ground.  He 
concedes  that  if  the  matter  of  fixing  the 
registers  in  the  diflferent  towns  and  cities 
and  counties  had  been  left  to  the  discretion 
of  the  auditor,  any  irregularities  or  inequal- 
ities which  might  arise  in  its  practical 
enforcement,  might  have  been  justly  attrib- 
utable to  the  character  of  the  duties  to  be 
performed  by  the  oflficer,  or  to  some 

849  defect    of   action    on    his    *part,    and 
might   have   constituted   no   available 

objection  to  the  law  itself;  but  inequality 
and  want  of  uniformity  in  the  burthen  it 
imposes,  he  insists,  are  stamped  upon  the 
face  of  the  law,  and  constitute  the  very  es- 
sence of  its  enforcement.  If  this  position 
.be  sound,  the  law  must  be  pronounced  in- 


valid, even  though  the  auditor  was  ready 
with  the  registers,  and  had  supplied  every 
bar-room  in  the  state  the  day  after  the  de- 
fendant was  supplied.  Surely  if  the  legis- 
lature foresaw  the  difficulties  in  the  way  of 
the  auditor  in  furnishing  the  registers, 
and  directed  him  to  do  what  he  might  have 
done  without  any  direction,  the  law  is  not 
thereby  rendered  invalid.  If  the  legislature 
had  left  the  whole  matter  to  the  discretion 
of  the  auditor,  and  he  had  placed  the  reg- 
isters first  in  the  cities,  the  defendant 
would  have  as  good  cause  of  complaint  as 
he  has  now. 

In  the  nature  of  things,  it  was  impossible 
that  the  registers  could  be  put  in  operation 
all  over  the  state — in  every  city,  town  and 
county  at  the  same  time.  Necessarily  there 
would  be  some  delay  due  to  defects  in  the 
registers,  the  ignorance  or  forgetfulness  of 
commissioners,  and  to  other  causes  not  to 
be  foreseen  or  provided  for  in  giving  effect 
to  the  new  system  of  taxation.  Whatever 
might  be  the  foresight,  care  and  diligence 
of  the  auditor,  it  would  be  wholly  impracti- 
cable to  supply  at  once  the  requisite  number 
of  registers  for  the  entire  state.  Conse- 
quently there  must  have  been  some  period 
during  which  liquor  dealers  in  different 
parts  of  the  state  would  operate  under  dif- 
ferent systems.  Accordingly  to  the  argu- 
ment, every  man  supplied  with  a  register 
may  violate  the  law  with  impunity  by 
showing  there  are  other  dealers  in  the  state 
who  have  not  been  supplied. 

The  legislature  has  never  attempted  exact 
uniformity  and  equality  in  the  license  tax. 
In  looking  over  the  various  tax  laws 
which  have  been  from  time  to  time 
850  ^passed  by  the  legislature,  we  find 
numerous  instances  in  which  the  rule 
of  equality  and  uniformity  has  been  violated. 
Absolute  equality  and  justice  are  unattain- 
able in  tax  proceedings.  The  most  that 
can  be  done  is  to  approximate  them  as  near 
as  possible.  It  has  been  repeatedly  held  by 
this  court  that  the  provisions  in  the  consti- 
tution requiring  equality  and  uniformity  of 
taxation,  apply  only  to  a  direct  tax  on  prop- 
erty, and  not  to  license  tax,  which  do  not 
adijiit  of  a  tax  strictly  equal  and  uniform 
in  the  sense  contended  for.  But,  if  it  be 
conceded  that  the  rule  must  apply  to  all 
subjects,  yet  it  can  only  be  applied  as  far 
as  practicable.  If  a  given  subject  be  only 
susceptible  of  a  modified  application  of  the 
principle,  it  must  receive  this,  and  not  be 
rejected,  because  the  rule  cannot  be  applied 
with  perfect  precision  to  its  whole  extent 
and  in  all  its  results.  See  Eyre  v.  Jacob, 
sheriff,   14    Gratt.   422,  and   the   laws   there 

I  cited;  see  also  Ould  &  Carrington  v.  The 
City  of  Richmond,  23  Gratt.  464;  which  last 
case  is  a  strong  illustration  of  this  doctrine. 

j  It  is  not  meant  to  assert  that  the  legislature 
may  apply  one  system  of  taxation  as  a  per- 
manent revenue  measure  in  one  part  of  the 
state  and  another  system  in  another  part  of 
the  state.  Such  legislation  would  constitute 
at  best  but  arbitrary  exactions  under  the 
forms  of  taxation.  But  when  a  new  and 
important  revenue  system  is   adopted  and 
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put  into  execution,  which  is  but  an  experi- 
ment, a  large  discretion  must  be  left  to  the 
legislative  department  as  to  the  mode  and 
manner  of  assessment  and  collection  of  the 
tax.  If  the  delay  in  a  complete  enforcement 
of  the  law  is  not  unreasonable,  if  it  is  such 
as  might  be  fairly  expected  under  all  the 
circumstances,  the  courts  cannot  interfere 
with  it,  because  they  may  think  some  other 
more  satisfactory  and  expeditious  means 
might  have  been  adopted.  When  a  law 
violates  no  express  provision  of  the 
S51  constitution,  but  is  ♦assailed  because 
it  is  supposed  to  be  contrary  to  the 
principles  of  good  government,  the  injus- 
tice and  oppression  ought  to  be  very  clear 
and  flagrant  which  would  justify  the  judi- 
ciary in  interposing  and  arresting  its  exe- 
cution. 

What  motives  influenced  the  legislature 
in  directing  the  registers  first  to  be  supplied 
to  the  cities,  it  is  not  for  us  to  inquire.  It 
was,  perhaps,  easier  to  reach  them  than  the 
counties.  Commencing  here,  in  the  city  of 
Richmond,  the  auditor  would  be  enabled  to 
see  at  once  the  practical  working  of  the 
new  plan;  to  detect  and  find  out  any  defects 
in  the  machinery,  and  aoply  the  remedy 
before  the  registers  were  forwarded  to  the 
distant  counties  and  cities.  If  it  be  conceded 
that  the  object  in  part  was  the  larger  rev- 
enue to  be  derived  from  the  cities,  it  does 
not  follow  that  the  law  is  violated  on  that 
ground.  This  court  has  nothing  to  do  with 
the  motives  of  the  legislative  department, 
unless  they  are  apparent  on  the  face  of  the 
statute,  and  evince  a  design  unmistakably 
to  impose  invidious  and  oppressive  legisla- 
tion upon  a  particular  class.  The  main  ob- 
ject of  the  MoflFett  register  act  would  seem 
to  be  a  change  in  the  mode  of  assessing 
and  collecting  the  tax  upon  licensed  liquor 
dealers  and  to  graduate  the  amount  of  the 
tax  by  the  sales  made.  If  the  sum  paid 
into  the  treasury  by  the  defendant  is  large, 
it  is  only  because  his  sales  are  also  large, 
and  there  is  every  reason  to  believe  that 
what  is  so  paid  is  derived  mainly  from  the 
consumer.  The  burden,  whatever  it  be, 
borne  by  the  defendant,  is  in  common  with 
those  around  him  engaged  in  the  same  busi- 
ness, and  if  it  be  different  from  that  of 
others  pursuing  the  same  occupation  in 
other  parts  of  the  state,  it  is  only  for  a 
brief  period  reasonable  in  itself,  and  such 
as  is  necessarily  incident  to  the  execution 
of  a  new  and  untried  system  of  revenue.  It 
cannot  be  expected  that  the  courts  will 
search  out  these  temporary  inequalities  as 
a  ground  for  attributing  to  the  legis- 
S53  lature  ♦the  exercise  of  unconstitu- 
tional powers.  On  the  contrary,  they 
should  rather  be  astute  to  sustain  that  body 
in  the  exercise  of  one  of  the  highest  and 
most  essential  attributes  of  sovereignty,  the 
power  of  taxation. 

Upon  the  whole,  we  are  of  opinion  that 
the  judgment  of  the  hustings  court  is  cor- 
rect, and  should  be  affirmed. 
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1878,    Richmond. 

Moffett  Kefflater  Act  —  Liability  for 
Breacb. — ^A  person  selling  liquor  without  a  license 
at  a  time  after  the  passage  of  the  Moffett  register 
act,  but  before  the  registers  provided  for  in  that  act 
were  supplied,  is  not  liable  to  the  punishment  of  im- 
prisonment ifhposed  by  that  act,  but  only  to  that 
punishment  by  fine  imposed  by  former  revenue  laws. 

The  case  appears  in  the  opinion. 
John  B.  Young,  for  the  appellant. 
Attorney  General,   for  the  Commonwealth.- 

Staples,  J.,  delivered  the  opinion  of  the 
court. 

The  defendant  was  convicted  in  the  hus- 
tings court  of  this  city  of  retailing  ardent 
spirits  without  a  license,  and  a  fine  of  one 
hundred  dollars  assessed  against  him  by  the 
jury.  The  judge  of  that  court,  in  addition 
to  the  fine,  sentenced  him  to  imprisonment 
in  the  city  jail  for  thirty  days.  The  de- 
fendant applied  for  and  obtained  a  writ  of 
error  from  this  court. 

The  offence  with  which  he  is  charged 
was  committed  in  the  months  of  May  and 
June,  1877. 

At  that  time  the  registers  known  as  the 
"Moffett  registers,"  provided  for  by  the 
act  of  March  30th,  1877,  had  not  been  sup- 
plied to  the  city  of  Richmond.  The  evi- 
dence shows  this  was  not  done  until  the  11th 

of  September  last. 
864  *Under  the  act  of  1875  and  1876,  a 

person  selling  ardent  spirits  without 
a  license  was  liable  to  a  fine  upon  convic- 
tion, but  not  to  imprisonment.  The  latter 
punishment  was  first  imposed  by  the  act  of 
March  30th,  1877,  as  amended  by  the  act  of 
April  2d,  1877.  The  question  now  presented 
is,  whether  the  defendant  is  liable  to  the 
increased  punishment  prescribed  by  the  last 
named  act,  or  whether  he  is  simply  amen- 
able to  the  act  of  1875  and  1876. 

We  are  of  opinion  that  the  additional  pen- 
alty imposed  by  the  "Moffett  register"  act 
applies  only  to  those  who  violated  the  pecu- 
liar provisions  of  that  act.  The  offence  of 
selling  without  license  was  designed  to  be  of 
a  graver  character  when  thus  committed  than 
it  was  under  previous  statutes.  The  advo- 
cates of  the  Moffett  register  indulged  in 
very  sanguine  expectations  as  to  the  amount 
of  revenue  it  would  furnish  if  the  law  was 
properly  executed.  The  legislature  deter- 
mined it  should  be  so  executed,  and  with  that 
view  they  added  the  punishment  of  impris- 
onment to  the  offence  of  selling  without 
license.  It  is  very  true  that  the  act  of 
March  30th  was  declared  to  be  in  force  from 
its  passage.  This,  however,  was  only  be- 
cause it  was  impossible  to  foresee  at  what 
time  the  registers  would  be  supplied  to  the 
different  cities  and  counties  in  the  state, 
and  because  it  was  necessary  that  persons 
obtaining  license  under  the  act  of  1875  and 
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1876,  before  the  registers  were  supplied  Oy 
the  auditor,  should  do  so  subject  to  the 
provisions  of  the  act  of  March  30th,  1877. 

By  the  sixth  section  of  that  act  it  was 
provided,  that  until  the  auditor  of  public 
accounts  is  prepared  to  put  the  act  into 
operation  in  any  of  the  counties,  cities  or 
towns  of  the  Commonwealth,  license  shall 
be  granted  to  applicants  according  to  the 
provisions  of  the  license  law  now  in  force, 
or  as  it  may  hereafter  be  amended, 
855  but  subject,  ♦nevertheless,  to  the  pro- 
visions of  this  act.  "And  it  was  fur- 
ther provided  by  the  same  section  that  as 
soon  as  the  auditor  was  prepared  to  issue 
the  registers  to  any  county,  city  or  town, 
the  same  shall  be  issued,  and  thereupon  the 
licensed  dealer  shall  be  subject  to  all  the 
provisions  of  this  act."  Had  the  defendant, 
in  May  or  June,  applied  for  a  license,  he 
must  have  applied  under  the  act  of  1875  and 
1876,  because  the  registers  were  not  then 
ready  and  could  not  be  supplied  to  liquor 
dealers;  it  is  the  act  of  1875  and  1876, 
therefore,  which  the  defendant  has  violated, 
and  to  that  act  we  must  look  to  determine 
his  punishment. 

As  the  act  of  March  30th,  1877,  could  not 
practically  be  enforced  until  the  auditor  was 
ready  to  furnish  the  registers,  it  is  clear 
that  the  increased  penalties  imposed  by  that 
act  ought  not  to  be  enforced  at  an  earlier 
period.  It  is  manifest  that  such  was  the 
intention  of  the  legislature,  and  such  plainly 
is  the  rule  of  justice  and  humanity.  We 
are  therefore  of  opinion,  that  in  this  case 
the  defendant  is  not  liable  to  the  imprison- 
ment imposed  upon  him  by  the  hustings 
court. 

All  that  the  defendant  is  liable  for  is  the 
fine  assessed  by  the  jury  and  the  costs  of 
the'  prosecution. 

We  are  of  opinion,  there  is  no  other  error 
in  the  judgment  of  the  hustings  court.  The 
demurrer  to  the  indictment  was  properly 
overruled  upon  the  authority  of  the  case 
of  Sledd  V.  Commonwealth,  19  Gratt.  813- 
818.  The  points  arising  in  that  case  are 
not  precisely  the  same  as^in  this,  but  the 
reasoning  of  the  court  and  the  conclusions 
arrived  at  coVer  all  the  grounds  of  objection 
urged  here.  The  other  errors  relied  upon  by 
the  counsel  for  the  defendant  have  been  con- 
sidered and  disposed  of  in  the  case  of  Hel- 
frick  V.   Commonwealth,   and   need   not  be 

again  discussed. 
856'         *So  much  of  the  judgment  as  imposes 
imprisonment  upon  the  defendant  in 
the   city  jail   is   reversed,   and   the   residue 
afifirmed. 

Judgment  reversed. 


857      *Maybush  v.  The  Commonwealth. 

January    Term,    1878,    Richmond. 

1.  Karrlfliire  Tacenne — Biriaence  of  Fe- 
male's Ave.— The  act.  Code  of  1873,  eh.  159,  f  13, 
authorizes  the  clerk  of  a  county  or  corporation  court, 
when  on  application  is  made  to  him  for  a  marriage 
license,   to   require   evidence   that  the   female  to   be 


married  is  over  the  age  of  twenty-one  years,  i..dto 
administer  an  oath  to  the  person  giving  the  testosas:;. 
2.  Sabornatlom  of  Perjury. — M  is  prosented 
for  subornation  of  perjury,  found  guilty,  and  jod|- 
ment  rendered  against  him.  At  the  same  term  oi 
the  court,  but  after  the  conviction  of  M,  G  is  tried 
for  the  perjury,  and  is  acquitted^  M  then  nwr^i 
the  court  for  a  new  trial.  G  ijaving  been  acqmtlc<l 
of  the  perjury,  M  should  have  a  new  trial;  as  u 
G  was  not  guilty  of  the  perjury,  M  could  not  be 
guilty  of  subornation   or  perjury. 

In  January,  1877,  the  grand  jury  of  the 
hustings  court  of  the  city  of  Richmond  in- 
dicted John  Maybush  for  subornation  of  per- 
jury. In  the  indictment  it  was  alleged  tlat 
Maybush,  wishing  to  obtain  from  A.  Jenkins, 
clerk  of  the  hustings  court  of  the  city  of 
Richmond,  a  license  to  marry  Anne  Eliza- 
beth Humphreys,  and  Jenkins,  before  issu- 
ing the  license,  requiring  to  have  evidence 
that  Miss  Humphreys  was  twenty-one  years 
old,  by  the  oath  of  some  one  having  knowl- 
edge thereof,  Maybush,  corruptly,  &c.,  did 
suborn  and  procure  one  John  B.  Graves,  to 
falsely,  &c.,  swear  and  make  affidavit  in 
writing,  before  the  said  Jenkins,  clerk  as 
aforesaid,  that  the  said  Anne  Elizabeth 
Humphreys  was  then  of  the  full  age  of 
twenty-one  years;  whereas  she  was  in  truth 

but  of  the  age  of  sixteen  years. 
858  *Maybush  demurred  to  the  indict- 

ment. The  ground  on  w^hich  the  de- 
murrer was  rested,  was  that  the  clerk  had  no 
legal  authority  to  administer  the  oath.  The 
court  overruled  the  demurrer;  and  upon  the 

ACCESSORIES. 
Before  tbe  Fact. 

Before  Conviction  of,  State  Hvat  ProTC 
Tbat  tbe  Principal  Has  Committed  tbe  Fel> 
ony. — An  accessory  to  a  felony  cannot  be  prosecuted 
for  a  substantive  offence,  but  only  as  an  acnssory 
to  the  crime  perpetrated  by. the  principal  felon.  Aad. 
in  order  to  his  conviction,  although  it  is  not  necessary 
now  to  show  that  the  principal  felon  has  been  con- 
victed, it  is  necessary  to  show  that  the  substantive  of- 
fence, to  which  he  is  charged  as  having  been  accessory, 
has  been  committed  by  the  principal  felon.  Hatchett 
V.    Commonwealth,    75    Va.    925. 

Same — Same — Sante. — There  can  be  no  accessory 
to  a  crime  not  committed  by  a  principal.  Under  the 
laws  of  this  state,  to  convict  a  person  as  an  acce5sory 
to  a  crime,  he  must  be  indicted  and  tried  as  such.  A 
guilty  principal  cannot  escape  punishment  because  he 
is  not  guilty  as  an  accessory.  State  v.  Lilly,  iW. 
Va.)    35  S.  E.  Rep.  837. 

Offence  Defined — ^Hoir  Indicted. — If  the 
procurers  or  aiders  are  not  present,  they  are  acces- 
sories, and  must  be  indictment  specifically  as  such,  and 
not  as  principals.  Rasnick  v.  Commonwealth,  2  Va. 
Gas.    356. 

Cannot  Be  Indicted  a*  a  Principal. — An 
accessory  before  the  fact  to  a  felony,  cannot  be  con- 
victed on  an  indictment  against  him  as  a  principal. 
Thornton   v.    Commonwealth,    24    Gratt.    657. 

Accessories — IKTben  and  'Where  Tried — 
HoDT  Indicted. — An  accessory,  either  before  or  af* 
ter  the  fact,  may,  whether  the  principal  felon  be  con- 
victed or  not,  or  be  amenable  to  justice  or  not,  be  in- 
dicted, convicted,  and  punished  in  the  county  or  cor- 
poration  in   which   he  became (^qe^|e^^]D!jr>  in  which 
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trial,  Maybush  was  found  guilty,  and  his 
fine  was  assessed  at  fifty  dollars;  and  there 
was  a  judgment  according  to  the  verdict, 
for  the  fine  of  fifty  dollars,  and  imprison- 
ment in  the  jail  of  the  city  for  one  year, 
the  period  fixed  by  law,  &c. 


the  making  of  the  affidavit  was  necessary 
as  a  prerequisite  to  the  performance  of  the 
official  act  required  of  the  clerk.  But  the 
legislature  soon  after  that  decision,  at  the 
revisal  of  1849,  having  amended  the  law  by 
inserting  the  w^ords  above  recited,  evidently 


After  the  trial  of  the  cause,  but  at  the  j  designed,  we  think,  to  authorize  the  clerks 
same  term,  the  prisoner  moved  the  court  for  i  and  their  deputies  to  administer  an  oath  in 
a    new   trial,   on   the   ground   that   John   B.  '  such  cases,  because  it  is  highly  proper  that 


Graves,  the  person  whom  it  was  charged 
he  had  suborned,  had  been  tried  upon  the 
charge  of  perjury  after  verdict  had  been 
rendered  against  him  (Maybush),  before 
the  same  court,  and  a  verdict  of  "not  guilty" 
had  been  returned,  and  the  said  Graves  had 
been  discharged;  but  the  court  overruled 
the  motion;  and  the  prisoner  excepted. 
And  he  applied  to  this  court  for  a  writ  of 
error;  which  was  awarded. 

William  Elly'son,  for  the  appellant. 

The  Attorney  General,  for  the  Common- 
wealth. 

Anderson,  J.,  delivered  the  opinion  of  the 
court. 

The  court  is  of  opinion,  that  there  is  no 
error  in  the  judgment  of  the  hustings  court 
in  overruling  the  demurrer  to  the  indict- 
ment in  this  case.  By  section  13  of  chapter 
159  of  the  Code  of  1873,  any  clerk  of  a  court, 
or  his  deputy,  may  administer  an  oath  in 
any  case  wherein  an  affidavit  is  necessary  or 


the  clerk,  before  issuing  the  marriage 
license  to  parties  who  had  not  the  consent 
of  parents  or  guardians,  or  such  evidence 
of  it  as  the  law  required,  should  have  au- 
thority to  examine  a  witness  on  oath  as  to 
the  age  of  the  parties.  We  think  that  the 
authority  is  given  by  the  statute  as  it  now 
stands. 

But  the  court  is  further  of  opinion,  that 
the  Commonwealth  wholly  failed  to  prove 
the  allegation  of  the  indictment,  that  the 
plaintiff  in  error  did  wilfully,  corruptly  and 
unlawfully  commit  subornation  of  perjury 
by  procuring  John  B.  Graves  to  commit 
wilful  and  corrupt  perjury,  in  the  oath 
which  he  is  before  alleged  in  said  indict- 
ment to  have  taken.  In  order  to  convict  the 
plaintiff  in  error  of  subornation  of  perjury, 
it  was  essential  for  the  Commonwealth  to 
show  that  the  person  whom  ^e  's  alleged 
to  have  suborned  had  committed  perjury. 
2  Bishop  on  Crim.  Proced.  §  879.  But  if  it 
had   been   shown   to  the   contrary   that   the 


proper  as  the  foundation  of  an  official  act  to  |  person  alleged  to  have  been  suborned  had 
be  performed  by  him.    The  words  italicized  I  been  indicted  for  the  offence  of  the  perjury 

alleged,  and  had  been  tried  and  acquitted, 
it  would  have  entitled  the  plaintiff  in  error 
to  an  acquittal  of  the  offence  of  subornation 
for  which  he  was  indicted.  It  appears 
from  the  plaintiff's  third  bill  of  exceptions 
that  after  the  trial  of  his  case,  but 
860  while  the  matter  was  yet  *in  the 
breast  of  the  court,  he  moved  the  court 
for  a  new  trial,  upon  the  ground  that  John  B. 
Graves,   the   person   whom   it   was   charged 


"or  proper"  have  been  inserted  in  the  statute 
since  the  decision  of  Matthew  Williamson's 
case,    4    Gratt.    554,    wherein    it    was    held 

that  a  clerk,  under  the  statute  as  it 
856       ♦then    was,    had    no   authority,    when 

applied  to  for  a  marriage  license,  to 
examine  a  witness  on  oath  as  to  the  age  of 
the  parties;  the  court  construing  the  law  as 
it  then  stood,  to  apply  only  to  such  cases  in 
which,    without    regard    to    circumstances, 


the  principal  felon  might  be  indicted.  Any  such  ac- 
cessory before  the  fact  may  be  indicted  either  with 
such   principal  or  separately.     Sec.  3887,   Va.  Code. 

Ho-w  Principal  In  Second  Decree  and  Ac- 
cessories Pnnlflbed. — In  the  case  of  every  fel- 
ony, every  principal  in  the  second  degree  and  every 
accessory  before  the  fact,  shall  be  punished  as  if  he 
were  the  principal  in  the  first  degree,  and  every  ac- 
cessory after  the  fact,  shall  be  confined  in  jail  not 
more  than  one  year,  and  fined  not  exceeding  five 
hundred   dollars.     Sec.   3885.   Va.    Code. 

Verdict  Must  S1ioi>t  "What  Crime  Accused 
Is  Accessory  to. — A  verdict,  which  finds  a  person 
indicted  as  being  accessory  to  murder,  to  be  guilty 
thereof,  but  not  determine  whether  he  is  guilty  as  ac- 
cessory to  the  murder  in  the  first,  or  second  degree,  is 
erroneous,  and  ought  to  be  set  aside,  and  a  venire 
facias  de  novo  awarded.  Commonwealth  v.  Wil- 
liamson,  2   Va.   Cas.   211. 

"Wltere  Principal  Departs  from  Acces- 
sory's Instructions. — If  a  principal  totally  and 
substantially  departs  from  the  instructions  of  an  ac- 
cessory, and  commits  a  different  offense,  or  an  ad- 
ditional offense,  he  stands  single  in  such  different 
or  additional  offense,  and  the  other  is  not  held  re- 
sponsible for  it  as  accessory.  Watts  v.  State,  5  W. 
Va.    532. 


After  the   Fact. 


Accessory  after  the  Fact  Defined. — Says 
the  Court  in  Wren's  Case,  26  Gratt.  955:  "This 
charge  constitutes  what  the  law  denominates  'an  ac- 
cessory after  the  fact.'  The  common  law  definitely 
and  distinctly  defines  who  is  such  an  offender.  He  is 
a  person  who  knowing  a  felony  to  have  been  com- 
mitted by  another,  receives,  relieves,  comforts  or 
assists  the   felon." 

Reason  of  the  l.aDT. — "The  reason  on  which 
the  common  law  makes  a  party  in  such  a  case 
criminal,  is  that  the  course  of  public  justice  is 
hindered,  and  justice  itself  is  evaded  by  facilitating 
the  escape  of  the  felon."     Wren's  Cas  •,  26  Gratt.  955. 

IVhat  Constitutes  the  Offense. — "To  con- 
stitute one  an  accessory  after  the  fact,  three  things 
are  requisite:  1.  The  felony  must  be  completed;  2. 
He  must  know  that  the  felon  is  guilty;  3.  He  must 
receive,  relieve,  comfort  or  assist  him.  It  is  necessary 
that  the  accessory  have  notice,  direct  or  implied,  at  the 
time  he  assists  or  comforts  the  felon,  that  he  has 
committed   a    felony."      Wren's   Case,    26    Gratt.    956. 

Actual  Notice  Required. — "And  although  it 
seemed  at  one  time  to  be  doubted,  whether  an  im- 
plied notice  of  the  felony  will  /*^  Jn-^8onie  cases 
Digitized  by  VjOO^TC 
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he  had  suborned,  had  been  tried  upon  the 
charge  of  perjury  after  the  verdict  had  been 
rendered  against  him,  the  said  plaintiff,  be- 
fore the  same  court,  and  a  verdict  of  not 
guilty  had  been  returned,  and  the  said 
Graves  had  been  discharged;  which  motion 
for  a  new  trial  the  court  overruled.  If  this 
evidence  had  been  before  the  jury  upon  the 
trial  of  the  plaintiff  in  error,  they  would 
have  been  bound  to  have  found  a  verdict  in 
his  favor.  And  inasmuch  as  in  the  nature 
of  things  the  evidence  of  Graves'  acquittal 
of  the  perjury  charged  could  not  have  been 
given  in  evidence  in  that  trial,  because 
his  trial  and  acquittal  did  not  occur  until 
afterwards,  it  was  error  in  the  court  to 
overrule  his  motion  for  a  new  trial.  We 
are  of  opinion,  that  the  court  ought  to  have 
set  aside  the  verdict  and  awarded  the  pris- 
oner a  new  trial. 

The  court  is  of  opinion,  therefore,  that 
for  this  cause  (the  overruling  the  motion  of 
the  plaintiff  in  error  for  a  new  trial)  the 
judgment  must  be  reversed,  the  verdict  of 
the  jury  set  aside,  and  a  new  trial  awarded 
the  plaintiff  in  error,  and  the  cause  is  re- 
manded for  further  proceedings  therein  in 
conformity  with  this  opinion. 


The  judgment  was  as  follows: 


suffice,  as  where  a  man  receive  a  felon  in  the  same 
county  in  which  he  has  been  attainted,  which  is  sup- 
posed to  have  been  matter  of  notoriety,  it  seems  to  be 
the  better  opinion,  that  some  more  particular  evi- 
dence is  requisite  to  raise  the  presumption  of  knowl- 
edge."    Wren's    Case,    26    Gratt.    956. 

KnoDTledffe  Miist  Be  Broofflit  Home  to 
Accnaed — Jury  tbe  Jndgre. — "But  knowledge  of 
the  commission  of  the  felony  must  be  brought  home 
to  the  accused,  and  whether  he  had  such  knowledge 
is  always  a  question  for  the  jury."  Wren's  Case,  26 
Gratt.   956. 

'What  Constltaten  tbe  Offence — Generally. 
— "As  to  the  receiving,  relieving  and  assisting,  one 
known  to  be  a  felon,  it  may  be  said  in  general 
terms,  that  any  assistance  given  to  one  known  to  be 
a  felon  in  order  to  hinder  his  apprehension,  trial  or 
punishment,  is  sufficient  to  make  a  man  accessory 
after  the  fact;  as  that  he  concealed  him  in  the 
house,  or  shut  the  door  against  his  pursuers,  until  he 
should  have  an  opportunity  to  escape;  or  took  money 
from  him  to  allow  him  to  escape;  or  supplied  him 
with  money,  a  horse  or  other  necessaries,  in  order 
to  enable  him  to  escape;  or  that  the  principal  was  in 
prison,  and  the  jailer  was  bribed  to  let  him  escape; 
or  conveyed  instruments  to  him  to  enable  him  to 
break  prison   and  escape.     This  and  such   like  assist- 


The  court  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  hustings  court  did  not  err  in  overruling 
the  demurrer  to  the  indictment;  but  being 
of  opinion  that  the  trial  and  acquittal  of 
John  B.  Graves  in  the  said  hustings  court, 
of  the  charge  of  perjury,  for  the  subornation 
of  which  the  prisoner  was  indicted  in  this 
case,  would  be  conclusive  to  show  that  the 
prisoner  was  not  guilty  of  the  offence 
861  for  which  he  ♦was  prosecuted.  And 
such  trial  and  acquittal  of  Graves 
having  been  subsequent  to  the  trial  and 
finding  of  the  jury  against  the  prisoner  in 
the  same  court,  it  was  error  to  overrule  the 
prisoner's  motion  to  set  aside  the  verdict 
and  grant  him  a  new  trial  on  that  ground. 
It  is  therefore  considered  that  the  judgment 
be  reversed  and  annulled,  the  verdict  of  the 
jury  set  aside  and  a  new  trial  awarded  the 
prisoner.  And  the  cause  is  remanded  to  the 
hustings  court  of  the  city  of  Richmond  for 
further  proceedings  to  be  had  therein,  in 
conformity  with  this  order  and  the  opinion 
of  this  court  filed  with  the  record. 

Judgment  reversed. 


ance  to  one  known  to  be  a  felon,  would  constitute  a 
man  accessory  after  the  fact.  But  merely  suffering 
the  principal  to  escape,  will  not  make  the  party  ac- 
cessory after  the  fact ;  for  it  amounts  at  most  but  to 
a  mere  omission.  Or  if  he  agree  for  money  not  to 
prosecute  the  felon;  or  if  knowing  of  a  felony,  fails 
to  make  it  known  to  the  proper  authorities;  none  of 
these  acts  would  be  sufficient  to  make  the  party  an 
accessory  after  the  fact.  If  the  thing  done  amounts 
to  no  more  than  the  compounding  a  felony,  or  the 
misprison  of  it,  the  doer  will  not  be  an  accessory. 
The  true  test  whether  one  is  accessory  after  the  fact, 
is  to  consider  whether  what  he  did  was  done  by  way 
of  personal  help  to  his  principal,  with  a  view  of  en- 
abling his  principal  to  elude  punishment;  the  kind  of 
help  rendered  appearing  to  be  unimportant.'*  Wren's 
Case,    26    Gratt.    956. 

'Wbo  Not  Deemed  Acceniiorles  after  the 
Fact. — But  no  person  in  the  relation  of  husband 
and  wife,  parent  or  grandparent,  child  or  grandchild, 
brother  or  sister,  by  consanguinity  or  affinity,  or 
servant  to  the  offender,  who.  after  the  commission  of  a 
felony,  shall  aid  or  assist  a  principal  felon  or  accessory 
before  the  fact,  to  avoid  or  escape  from  prosecution 
or  punishment,  shall  be  deemed  an  accessory  after 
the  fact.     Sec.   3886,    V'a.   Code. 
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APPELLATE  COURT. 

1.  A  supplemental  report  of  a  commis- 
sioner for  the  sale  of  land,  not  excepted  to, 
but  received  and  acted  on  by  the  court,  can 
not  be  objected  to  in  the  appellate  court. 

Crockett  v.  Sexton  &  als.,  46 

2.  Decrees  for  the  sale  of  land,  and  for 
confirmation  of  the  sale,  are  made  in  the  ab- 
sence of  some  of  the  joint  owners  of  land  ; 
and  upon  appeal  these  decrees  are  reversed, 
and  the  cause  sent  back  that  they  may  be 
made  parties,  and  have  an  ooportunity  to  de- 
fend  their  interest ;  though  the  decree  is  in 
other  respects  confirmed,  these  absent  own- 
ers^ when  made  parties,  have  a  right  to  ex- 
cept to  the  sale  and  its  confirmation,  and  are 
not  precluded  by  the  affirmance  of  the  decree 
in  other  respects  than  those  on  which  it  is 
reversed.  Idem,        46 

3.  There  is  a  veidict  on  the  trial  of  an 
issue  devisavit  vel  non,  and  a  motion  to  set 
it  aside  on  the  ground  that  the  verdict  is  con- 
trary to  the  evidence  ;  which  the  court  over- 
rules, and  makes  a  decree  according  to  the 
verdict ;  and  the  party  moving  files  a  bill  of 
exceptions  to  the  refusal  of  the  court  to  set 
aside  the  verdict,  and  all  the  evidence  is  set 
out  in  the  bill  of  exceptions.  The  appellate 
court  will  reject  all  the  parol  evidence  of  the 
exceptor  which  is  in  conflict  with  that  of 
the  other  party  ;  and  if  upon  the  evidence  of 
the  appellee  and  the  written  evidence  of  the 
appellant  the  case  is  in  favor  of  the  appellee, 
the  decree  will  be  affirmed. 

Lamberts  v.  Cooper's  ex*or  &  als.,        61 

4.  Though  the  amount  in  contest  is  less 
than  $500,  yet  if  the  case  involves  the  consti- 
tutionality of  a  statute,  the  court  of  appeals 
has  jurisdiction  of  it. 

Pretlow  V,  Bailey*s  ex'x  &  als..  212 

5.  To  authorize  the  reversal  of  a  judgment 
for  error  in  admitting  irrelevant  evidence, 
not  only  must  the  evidence  be  irrelevant,  but 
it  must  be  of  such  a  nature  as  that  its  admis- 
sion may  have  prejudiced  the  adverse  party. 
If  he  may  have  been  so  prejudiced,  even 
though  it  be  doubtful  whether  in  fact  he  was 
so  or  not,  it  is  sufficient  ground  for  reversing 
the  judgment. 

Southern  Mut.  Ins.  Co.  v.  Trear,  255 

6.  To  render  the  admission  of  illegal  evi- 
dence sufficient  ground  for  the  reversal  of  a 
judgment,  it  must  be  excepted  to,  and  must 
be  such  as  may  have  been  prejudicial  to  the 
exceptant.  Idem,        255 

7.  Where  the  question  before  the  jury  was 
as  to  the  quantum  of  damages  to  which  the 
plaintiff  is  entitled,  and  there  is  evidence 
tending  to  sustain  the  verdict  found  by  the 
jury,  although  there  is  evidence  strongly  in- 
dicating that  the  damages  assessed  by  the 
jury  were  excessive,  the  question  is  one  of 


fact  for  the  jury  ;  and*the  court  will  not  dis- 
turb the  verdict,  even  though  on  the  same 
testimony,  it  would  have  found  differently 
from  the  jury.  Idem,        255 

8.  It  is  too  late  to  make  the  objection  in 
the  appellate  court,  that  the  notice  of  motion 
to  correct  a  judgment  by  default  or  quash  an 
execution,  was  insufficient,  when  the  parties 
appeared  and  made  no  such  objection  in  the 
court  below. 

Dillard  v,  Thornton,  392 

9.  The  appellate  court  will  not  disturb  the 
action  of  the  court  below  in  refusing  a  con- 
tinuance of  the  cause  for  the  absence  of  a 
witness  unless  such  action  was  plainly  erro- 
neous. 

Bait.   &  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r,  431 
Matthews  v.  Warner's  adm'r,  570 

864-  10.  Where  it  does  not  appear  that  *all 
the  evidence  given  on  the  issue  joined 
is  stated  in  the  bill  of  exceptions,  an  instruc- 
tion to  the  jury  that  if  they  believed  certain 
facts  stated,  they  must  find  for  the  plaintiff, 
the  appellate  court  must  reverse  the  judg- 
ment on  the  ground  that  the  facts  are  too 
imperfectly  stated  to  enable  the  court  to  de- 
cide whether  or  not  the  instruction  is  correct. 
McVeigh  &  al.  v,  Allen,  588 

11.  Where  a  party  to  a  case  is  examined  in 
his  own  behalf,  and  cross-examined  at  length 
by  the  other  party,  without  objection  to 
his  competency,  the  objection  cannot  be 
made  in  the  appellate  court.  But  where  an 
objection  to  the  competency  of  a  party  as  a 
witness  is  written  at  the  commencement  of 
the  deposition,  the  objection  is  not  waived 
by  the  cross-examination. 

Neilson  &  als.  v.  Bowman  A  als.,         732 

12.  Appellate  court  will  not  reverse  a  judg- 
ment of  conviction  of  an  attempt  to  commit 
a  rape  on  an  infant  l>etween  ten  and  eleven 
years  old,  though  the  conviction  was  on  her 
evidence. 

Givens'  case,  830 

ATTACHMENTS. 

1.  The  shares  of  a  stockholder  in  a  joint 
stock  company  incorporated  by  and  conduct- 
ing its  operations  in  whole  or  in  part  in  the 
state,  are  such  estate  as  is  liable  to  be  at- 
tached in  a  proceeding  instituted  for  that 
purpose  by  one  of  the  creditors  of  such  stock- 
holder ;  and  such  estate  may  properly  be 
consi<?ered,  for  the  purpose  of  such  proceed^ 
ing,  as  in  the  possession  of  the  corporation 
in  which  the  shares  are  held,  and  such  cor- 
poration may  properly  be  summoned  as  a 
garnishee  in  the  case. 


Chesapeake  &  Ohio  R.  ?r^.^v^T^ 
Paine  &  Co.,    Qtzed  byVjUOglC  S02 
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2.  Of  such  a  proceeding^  a  court  of  law  has 
jurisdiction  as  well  as  a  court  of  equity. 

Idem,        502 

3.  Where  along  with  the  answer  of  the 
corporation  in  such  a  proceeding,  an  affida- 
vit is  filed,  alleging  that  some  third  person 
claims  the  said  stock,  and  that  the  corpora- 
tion claims  no  interest  therein,  nor  colludes 
with  such  claimant, 'but  id  ready  to  dispose 
of  the  stock  as  the  court  shall  direct,  the 
court  should  require  such  third  person  to 
appear  and  state  the  nature  of  his  claim, 
and  maintain  or  relinquish  the  same. 

Idem,        502 

4.  If,  in  such  a  proceeding,  the  stock  should 
appear  to  be  liable  to  the  lien  of  the  attach- 
ment, it  ought  to  be  sold  for  the  satisfaction 
of  the  same  under  an  order  of  the  court  made 
for  that  purpose  in  the  attachment  proceed- 
ing :  but  it  is  error  for  the  court  to  render  a 
judgment  against  the  garnisheed  corpora- 
tion for  the  value  of  the  stock,  unless  it  ap- 
pears that  the  lien  of  the  attaching  creditor 
on  the  stock  was  lost  by  the  act  of  the  cor- 
poration. Idem,        502 

5.  See  Partners.  No.  1  and 
Lindsey  v.  Corkery  &  Milward  & 

als,  650 

ATTORNEYS  AT  I^AW. 

1.  An  attorney  employed  in  a  cause  is  not 
a  competent  commissioner  to  take  an  ac- 
count ordered  in  the  cause. 

Bowers*  adm'r  v.  Bowers  &  als.,  697 

BANKRUPTS. 
1.  J,  the  surety  of  M,  who  was  the  guard- 
ian of  R,  paid  R  $4,000  of  the  indebtedness 
of  M  to  R,  as  guardian.  J  dies  and  his  ad- 
ministrators sue  M  in  assumpsit  for  the 
amount  so  paid,  and  M  pleads  his  discharge 
in  bankruptcy  in  bar  to  the  recovery.  The 
administrators  of  J  reply  that  the  debt  due 
by  M  to  their  intestate  is  a  fiduciary  debt 
from  which  he  is  not  discharged  under  sec- 
tion 32  of  the  bankrupt  act— Hei.d  : 

1.  The  debt  due  by  M  to  the  estate  of  J 
is  not  a  fiduciary  debt,  and  his  discharge 
in  bankruptcy  is  a  bar  to  the  recovery  of 
the  same.  The  debt  due  by  M  to  J's  estate 
was  a  simple  contract  debt,  provable  under 
the  bankrupt  act  and  discharged  by  it. 

Cromer  v,  Cromer's  adm*rs,  280 

2.  What  are  fiduciary  debts  within  the 
meaning  of  the  phrase  ** while  acting  in  a 
fiduciary  character,''  mentioned  in  section 

33  of  the  bankrupt  act  ?  Idem,  280 
866        *3.  How,  when  and  in  what  court  a 

creditor  of  a  partnership,  where  the 
partners  are  declared  bankrupts,  may  pro- 
ceed to  enforce  his  claim,  see  Partners,  No. 
3,  4,  5,  and 

lyindsey   v.  Corkery  &  Milward  & 

als.,  650 

BOARD  OF  PUBUC  WORKS. 

1.  When   the  Board  of  Public  Works  is  a 

necessary    or    proper    party.*     See   Circuit 

C«urt  of  Richmond,  No.  1,  2,  3,  and 

Ragland  v.  Broadnaz  A  als.. 


BONDS. 


401 
630 


1.  C  &  P  executed  their  single  bill,  dated 
October  18,  1871,  whereby  they  promised, 
*'siz  months  after  date  to  pay  to  U  or  order 
the  sum  of  seven  thousand  dollars,  with 
interest  at  the  rate  of  12  per  centum  per 
annum  from  date"— Hbld  : 

1.  The  contract  for  interest  at  the  rate 
of  12  per  cent,  per  annum  was  legal  under 
the  constitutional  provision  in  force  at  the 
time  of  the  contract,  and  is  not  affected  by 
the  subsequent  abolition  of  that  provision. 

Cecil  &  Perry  v.  Hicks,  1 

2.  The  obligors  in  the  bond  are  bound  to 
pay  interest  after  the  rate  of  12  per  cent, 
per  annum,  not  only  up  to  the  maturity  of 
the  note,  but  after  maturity  and  until  the 
payment  thereof.  Idem.        1 

2.  A  bond  secured  by  deed  of  trubt  cam  ot 
be  produced.  The  obligee  held  under  all  the 
circumstance  s  of  the  case,  entitled  to  enforce 
the  deed  for  the  payment  of  the  bond. 

Coffman*s  ex'ors  v.  Shafer  &  als.,        173 

3.  A  bond  on  which  priocipal  and  surety 
are  both  bound,  once  paid  by  the  surety  in 
the  lifetime  of  the  principal,  without  assign- 
ment by  the  creditor,  or  an  agreement  to 
assign,  is  forever  dead  as  a  security,  as  well 
in  equity  as  at  law.  There  can  be  no  subro- 
gation in  such  a  case. 

Cromer  v,  Cromer's  adm*rs,  280 

4.  Where  a  bond  dated  in  Texas,  signed 
by  the  principal  obligor,  a  resident  of  Texas, 
and  by  two  sureties,  residents  of  Virginia, 
payable  to  a  resident  of  Virginia,  where  the 
drafts,  which  were  the  consideration  of  the 
l>ond,  were  sent  to  and  received  in  Texas. 
and  the  money  borrowed  uaed  in  Texas  by 
the  principal  obligor— Hbld  :  To  be  a  con- 
tract governed  by  the  laws  of  Texas,  and 
not  affected  by  the  laws  of  uanry  in  Virginia. 

Backhouse's  ex*x  v,  Selden,  581 

5.  The  common  law  rule  of  presumption  of 
payment  of  bonds  arising  from  the  lapse  of 
time  has  not  been  affected  by  the  statntory 
provisions  adopted  at  the  revisal  of  1849, 
prescribing  the  limitation  of  actions  on  snch 
instruments. 

Booker's  adm'r  ir.  Booker's  rep.,  605 

6.  When  more  than  twenty  years  has 
elapsed  between  the  time  of  payment  of  a 
bond  and  the  institution  of  a  suit  thereon,  it 
affords  a  presumption  of  payment,  which  the 
obligee  may  rebut  by  satisfactory  evidence  ; 
and  whether  the  evidence  is  suflficient  for 
that  purpose  is  a  question  for  the  jury,  and 
not  for  the  court.  Idem,        605 

BURGLARY. 

1.  A  case  in  which  upon  a  prosecution  for 
burglary,  held  the  evidence  does  not  identify 
the  prisoner  as  the  person  who  had  commit- 
ted burglary.  Johnson's  case,        796 

CIRCUIT  COURT  OF  RICHMOND. 

1.  The  circuit  court  of  the  city  of  Rich- 
mond has  no  equity  jurisdiction  except  in 
certain  cases  specified  in  the  statute,  in 
which  the  state  is  interested,  or  sOQieof  the 
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oflBccrs  and  boards  rcpreacnting  the  state, 
are  necessary  or  proper  parties  ;  and  in  such 
cases  its  jurisdiction  is  exclusive.  Sess. 
Acts  1869-'70,  pp.  42,  43. 

Ra^land  v,  Broadnax  &  als.,  401 

2.  Upon  the  facts  of  this  case  held,  the 
Board  of  Public  Works  of  the  state  was  a 
necessary  party  to  a  suit  brought  by  parties 
claiming  to  be  stockholders  in  the  Peters- 
burg Railroad  Company,  against  the  Com- 
pany, the  city  of  Petersburg,  Kagland  and 
others,  to  set  aside  certain  acts  of  the  rail- 
road company  done  in  favor  of  Rag- 
866  land,  as  the  *nolder  of  a  large  amount 
of  the  stock  of  the  company  which  he 
purchased  from  the  city  of  Petersburg.  This 
Block  had  been  pledged  by  the  city  to  the 
state  as  collateral  security  for  the  guaranty 
by  the  state  of  a  debt  of  the  city. 

Idem,        401 

3.  The  state  having  returned  the  stock  to 
the  city  of  Petersburg,  and  it  being  held  by 
the  citj  as  collateral  security  for  the  debt 
Kagland  owed  for  the  stock,  and  his  note 
falling  due,  the  city  sued  him  upon  it,  and 
advertised  the  stock  for  sale. .  Ragland  then 
filed  his  cross-bill  in  the  first  suit  to  enjoin 
the  suit  and  sale  until  the  questions  in  the 
first  suit  as  to  the  character  of  the  stock 
which  the  state  had  held,  whether  preferred 
or  common,  should  be  settled.  All  the  par- 
ties to  the  original  bill  were  made  defend- 
ants to  the  cross-bill.  The  causes  were 
heard  together,  and  the  original  bill  dis- 
missed—Hbld  : 

1.  The  second  bill  asking  for  relief 
against  the^  City  of  Petersburg,  which 
could  not  be  given  on  the  pleadings  and 
proceedings  in  the  original  bill,  but  which 
was  based  upon  grounds  involved  in  that 
case,  it  was  the  proper  subject  of  a  cross- 
bill ;  but  the  relief  sought  by  it  being  out- 
side of  the  original  bill,  the  dismissal  of 
the  original  bill  did  not  involve  the  dis- 
missal of  the  cross-bill.  Idem.        401 

2.  If  the  cross  bill  is  to  be  treated  as  an 
original  bill  in  the  nature  of  a  cross-bill, 
all  the  parties  being  before  the  court,  and 

•  the  case  having  been  matured,  it  was 
proper  to  proceed  to  decide  it  up«n  the 
tnerits.  And  certainly  Ragland  is  not  to 
be  heard  to  question  the  jurisdiction  of  the 
court  after  having  had  the  determination 
of  the  question  brought  by  him  into  the 
case.  Idem,        401 

CLERKS  OF  COURTS. 

1.  The  act.  Code  of  1873,  ch.  159,  §  13,  au- 
thorizes the  clerk  of  a  county  or  corporation 
court,  when  an  application  is  made  to  him 
for  a  marriage  license,  to  require  evidence 
that  the  female  to  be  married  is  over  the  age 
of  twenty-one  years,  and  to  administer  an 
oath  to  the  person  giving  the  testimony. 

Maybnsh's  case,  857 

COMMONWEALTH  OF  VIRGINIA. 

1  A  judgment  in  the  name  of  the  Com- 
monwealth, for  W,  treasurer  of  C  county, 
founded  on  a  notice  in  the  name  of  the  Com- 
monwealth proceeding  by  W,  late  treasurer 
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of  C,  against  F,  the  collector  of  township  M, 
and  his  sureties,  upon  his  official  bond,  is  a 
judgment  in  favor  of  the  Commonwealth. 
Commonwealth  by,  &c.  v.  Ford  A 
als.,  683 

2.  On  such  a  judgment  the  Commonwealth 
at  the  relation  of  T,  auditor  of  accounts, 
may  maintain  a  suit  against  F  and  his  sure- 
ties. Idem,        683 

3.  The  judgment  having  been  recovered  in 
C  county,  the  suit  may  be  brought  in  that 
county.  Except  in  cases  where  it  is  other- 
wise specially  provided,  the  Commonwealth 
may  prosecute  her  suits  in  any  of  the  courts 
in  which  other  parties  may  prosecute  suits  of 
like  character.  And  this  case  is  not  em- 
braced in  the  statute.  Code  of  1873,  ch.  166. 

Idem,        683 

4.  The  sureties  of  a  township  collector  of 
taxes  are  not  entitled  to  their  homestead  ex- 
emption as  against  the  Commonwealth,  in  a 
proceeding  against  them  and  their  principal, 
to  recover  the  amount  of  taxes  for  which  the 
collector  had  failed  to  account.    Idem,      683 

5.  The  property  of  the  sureties  being  cov- 
ered by  their  homestead  exemption  deeds,  the 
Commonwealth  may  go  into  equity  to  enforce 
her  judgment  against  them.        Idem,        683 


CONDITIONAL  SALES. 

1.  Whether  a  deed  absolute  on  its  face  is  a 
mortgage  or  conditional  sale,  is  only  to  be 
determined  in  each  case  by  its  own  circum- 
stances ;  but  in  doubtful  cases  the  courts 
incline  to  construe  the  transaction  to  be  a 
mortgage  rather  than  a  conditional  sale. 

Suavely  v.  Pickle  &  als  ,  27 

2.  For  the  circumstances  which   will  be 
looked  to,  to  determine  whether  a  mortgage 
or  conditional  sale  is  intended,  see  the  opin- 
ion of  Burks,  J.  Idem,        27 

867  *CONFEDEKATE  INVESTMENTS. 

1.  An  ante- war  creditor  refuses  to 
receive  from  a  purchaser  of  property  sold 
for  payment  of  debts  in  1863,  Confederate 
currency  in  payment,  and  the  purchaser 
obtains  an  order  of  the  court  to  invest  the 
amount  in  Confederate  bonds.  It  is  the  pur- 
chaser's money  which  is  invested,  and  he 
must  bear  the  loss. 

Crocliett  V.  Sexton  &  als.,  46 

2.  As  to  such  investments,  see  Guardians, 
No.  1,  and 

Crawford  v,  Shover  &  als.,  69 

CONTRACTS. 

1.  A  paper  complete  on  its  face,  set  out  an 
agreement  between  Mrs.  M  on  the  one  part 
and  S.  M.  on  the  other  part,  by  which  she 
sold  to  S.  M.  her  dower  right  in  land  of  her 
deceased  husband,  which  had  been  assigned 
to  her,  for  a  certain  price  on  stated  credits, 
and  they  both  executed  the  paper  in  dupli- 
cate ;  but  it  was  agreed  between  them  that 
they  should  meet  on  a  certain  day  at  the  of- 
fice of  S,  a  lawyer,  to  have  the  paper  exam- 
ined by  him  and  put  into  proper  form  if 
necessary.  Mrs.  M  was  ff^y<«He4 .  from  at- 
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tending  at  the  office  of  S,  on  the  day  named  ; 
and  aoon  after  she  died— Hbld  :  The  agree- 
ment was  a  complete  and  binding  contract 
between  the  parties  from  the  time  of  its  ex- 
ecution. 

Mackey  v.  Mackey*s  adm'r,  158 

2.  An  action  of  assumpsit  having  been 
brought  on  said  agreement  by  the  adminis- 
trator of  Mrs.  M,  and  judgment  recovered 
against  S.  M.  for  the  purchase  money  agreed 
to  be  paid  by  him  for  her  dower  right,  and 
the  said  judj^ment  is  conclusive,  and  S.  M. 
cannot  resort  to  a  court  of  equity  to  set  up 
the  defence  that  there  never  was  a  completed 
contract  between  the  parties  ;  which  defence 
he  could  have  set  up  at  law  under  the  general 
issue.  Idem,        158 

3.  Contracts  of  agency,  when  and  when 
not  valid.  See  Principal  and  Agent,  No.  3, 
4,  and 

Neilson  &  als.  f .  Bowman  &  ala.,        732 

CONVEYANCES--FRAUDUI.KNT. 

1.  If  a  grantee  in  a  deed  l>e  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  his  or 
her  title  is  unassailable,  whatever  may  have 
b«en  the  motives  or  intentions  of  the  grantor 
in  ezecnting  the  deed.  It  is  absolutely  es- 
sential that  both  parties  shall  concur  in  the 
fraud  to  invalidate  the  deed. 

Herring  &  als.  v.  Wickham  &  wife 
&  als.,  628 

2.  Fraud  cannot  l>e  presumed  ;  it  must  be 
preyed  by  clear  and  satisfactory  evidence. 

Idem,        628 

3.  Marriage  is  a  valuable  consideration, 
sufficient  to  support  a  conveyance  of  property, 
even  against  creditors ;  and  in  such  a  case 
the  wife  is  deemed  a  purchaser  of  the  prop- 
erty settled  on  her  in  consideration  of  mar- 
riage, and  is  entitled  to  hold  it  against  all 
the  world.  Idem,        628 

4.  However  much  a  man  may  be  indebted, 
an  ante-nuptial  settlement,  made  in  consid- 
^;ration  of  marriage,  is  good  against  his 
creditors,  unless  it  appears  that  the  intended 
wife  was  cognizant  of  the  fraud.  And  even 
though  it  conveys  his  whole  estate,  it  is  not 
simply  on  that  account  void  ;  and  when  a 
settlement  is  made  in  contemplation  of  mar- 
riage, the  law  presumes  it  was  an  induce- 
ment to  it,  and  the  courts  cannot  assume 
the  contrary  to  be  a  fact.  Idem,        628 

CORPORATIONS. 

1.  For  the  liability  of  a  railroad  company 
for  injuries  to  a  passenger  on  its  cars,  see 
JRailroad  Companies,  passim,  and 

Chesapeake  &  Ohio  R.  R.  Co.  v, 
Wightman's  adm*r,  431 

2.  The  shares  of  a  stockholder  in  a  joint 
stock  company,  incorporated  by  and  conduct- 
ing its  operations  in  whole  or  in  part  in  the 
state,  are  such  estate  as  is  liable  to  be  at- 
tached in  a  proceeding  for  that  purpose  by 
one  of  the  creditors  of  such  stockholder ;  and 
such  estate  may  properly  be  considered,  for 
the  purpose  of  such  proceeding,  as  in  the 
possession  of  the  corporation  in  which  the 
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shares  are  held,  and  such  corporatioa 
868    may  properly  *be  summoned  as  a  gn- 
nishee  in  the  case. 
Chesapeake  &  Ohio  R.  R.  Co.  v, 
Paine  &  Co.,  502 

3.  For  the  mode  of  proceeding  in  such  a 
case  to  subject  the  shares,  see  Attachments, 
No.  2,  3,  4,  and  Idem,       502 

4.  In  an  action  of  assumpsit  the  writ  and 
declaration  is  in  the  name  of  a  plaintiff 
which  indicates  that  said  plaintiff  is  a  cor- 
poration, but  it  is  not  stated  to  be  a  corpora- 
tion. The  defendant  pleads  non  assumpsit, 
but  does  not  file  an  affidavit  that  the  plaintiff 
is  not  a  corporation.  Under  the  statute  it  is 
not  necessary  that  the  plaintiff  should  prove 
it  is  a  corporation.  Code  of  1873,  ch.  167,  § 
40,  p.  1094. 

Gillett  V.  The  American  Stove  and 
Hollow  ware  Co.,  565 

CRIMINAL   JURISDICTION    AND   PRO- 
CEEDINGS. 

1.  On  an  indictment  for  obstructing  a 
street  in  the  city  of  Manchester,  the  indici- 
ment  is  the  appropriate  remedy  ;  and  it  was 
proper  in  the  court  to  refuse  to  continne  the 
case  until  the  question  of  the  rights  of  the 
defendants  to  the  use  of  that  part  of  the 
street  occupied  by  them  could  be  decided  in 
an  injunction  suit  brought  by  them  in  the 
same  court  in  which  their  claim  was  set  np. 

Taylor  and  als.  case,  780 

2.  For  what  evidence  may  be  intrcdnced 
on  the  trial  of  such  an  indictment,  to  lay  a 
foundation  for  other  evidence,  to  fix  the  lice 
of  the  streets,  or  as  corroborative  of  that 
introduced,  see  Public  Highways,  No.  4, 5,  6, 
and  Idem,        780 

3.  A  case  in  which,  upon  a  prosecution  for 
burglary,  held  the  evidence  does  not  identify 
the  prisoner  as  the  person  who  had  commit- 
ted the  burglary.  Johnson's  case,        796 

4.  An  indictment  for  a  felony  is  endorsed 
"A  true  gun,"  which  is  signed  by  the  fore- 
man. The  jury  present  the  paper  in  court 
as  an  indictment,  it  is  read  to  them  by  the 
clerk  as  an  indictment,  and  assented  to  by 
them  ;  it  is  entered  on  the  record  as  an  in- 
dictment, and  the  prisoner  is  tried  upon  it 
upon  the  plea  of  not  guilty.  Upon  a  motion 
to  arrest  the  judgment — Hbi^d  :  No  endorse- 
ment is  necessary  on  the  indictment  to  con- 
stitute it  such  ;  and  the  mistaken  endorse- 
ment cannot  invalidate  it. 

White's  case,        824 

5.  When  appellate  court  will  refuse  to  re- 
verse a  judgment  of  conviction  for  attempt 
to  commit  a  rape  on  an  infant  under  twelve 
years  of  age,  the  conviction  l>eing  on  her 
evidence.  Givens'  case,        S30 

6.  The  act.  Code  of  1873,  ch.  187,  §  18,  pn>> 
vides  that  the  offence  of  rape  may  be,  at  the 
discretion  of  the  jury,  punished  with  death 
or  confinement  in  the  penitentiary.  This  is 
a  death  penalty,  and  the  attempt  to  do  the 
act  forbid  is  embraced  in  the  statute,  Code 
of  1873,  ch.  195,  {  10.  Idem,        830 

7.  A  person  selling  liquor  without  a  li- 
cense, at  a  time  after  the->passage  of  the 
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Mo£fett  register  act,  but  before  the  registers 
provided  for  in  said  act  were  supplied,  is  not 
liable  to  the  punishment  of  imprisonment 
imposed  by  that  act,  but  only  to  the  punish- 
ment by  fine  imposed  by  former  revenue 
law 9.  Marzhau8en*s  case,        853 

8.  M  is  prosecuted  for  subornation  of  per- 
jury, found  ffuilty,  and  judgement  rendered 
asrainst  him.  At  the  same  term  of  the  court, 
but  after  the  conviction  of  M,  G  is  tried  for 
the  perjury  and  is  acquitted.  M  then  moved 
the  court  for  a  new  trial.  6  having-  been 
acquitted  of  the  perjury,  M  should  have  a 
new  trial ;  as  if  G  was  not  guilty  of  the  per- 
jury, M  could  not  be  guilty  of  subornation 
of  perjury.  May  bush's  case,        857 

DOWER. 

1.  Where  land  is  sold  to  satisfy  a  lien 
existing  on  it  when  brought  by  the  husband, 
the  wife  has  no  right  of  dower  in  the  land. 
Any  right  she  may  have  must  be  in  the  sur- 
plus of  the  purchase  money  after  satisfying 
the  prior  liens.  Whether  she  has  an  interest 
in  this  mubt  depend  on  the  true  construction 
of  the  statute,  Code  of  1849,  ch.  110,  §  3,  Code 
of  1873,  ch.  106,  §  3. 

Robinson  v,  Shacklett,  99 

869    *EQUITY  JURISDICTION  AND 
REUEF. 

1.  In  1856  G  made  his  note  for  $775,  which 
was  endorsed  by  J,  8  and  K,  and  which  be- 
ing protested  was  taken  up  by  K.  G  then 
made  a  deed  by  which  he  conveyed  in  trust 
certain  personal  property,  and  among  it  a 
slave  named  Jenney,  in  trust  to  secure  these 
endorsers  and  five  others,  equally  for  all  their 
suretyships  for  him.  At  the  same  time  he 
conveyed  to  the  same  trustee  on  the  same 
trusts  certain  real  estate,  all  subject  to  liens. 
(ir  being  insolvent,  K,  who  was  his  father, 
undertook  to  obtain  a  release  of  the  slave 
Jenney,  and  the  other  parties  except  8  signed 
a  release  on  the  consideration  that  the  wife 
of  G  would  release  her  right  of  dower  in  the 
land  conveyed  in  trust.  To  induce  8  to  sign 
the  release,  K  promised  to  release  him  from 
his  liability  on  the  said  note,  and  upon  that 
promise  8  signed  the  release.  K's  adminis- 
trator afterwards  recovered  a  judgment  upon 
the  note,  and  8  enjoined  it.  The  trust  fund 
of  G  was  insufficient  to  pay  the  claims  upon 
it,  and  J  and  8  had  to  pay  large  amounts  for 
G.  Pending  the  injunction,  both  J  and  K 
became  insolvent ;  and  these  facts  are  shown 
by  an  amended  bill.  Upon  demurrer  to  the 
bills— Hbld  :  The  agreement  of  K  to  release 
8,  whether  an  executed  or  executory  con- 
tract, is  a  good  ground  of  relief  against  the 
judgment,  and  8  might  properly  go  into 
equity  for  relief. 

8itlington  v,  Kinney's  adm*r,  91 

2.  Judgment  in  assumpsit  is  recovered  upon 
an  agreement.  The  defendant  at  law  can- 
not resort  to  equity  to  set  up  the  defence, 
that  there  never  was  a  completed  contract 
between  the  parties.  He  might  have  made 
that  defence  at  law  under  the  general  issue. 

Mackey  v,  Mackey*s  adm'r,  158 


3.  8,  who  is  executor  of  his  father.  A,  and 
M,  who  is  administrator  of  T,  have  a  settle- 
ment of  accounts  l>etween  8  individually  and 
as  executor  of  A  and  T  in  his  lifetime,  ex- 
tending through  a  number  of  years  and  em- 
bracing many  items.  All  these  items, 
whether  as  individual  or  as  executor,  are 
brought  into  the  statement,  and  there  is  a 
balance  against  8  of  $1,176.10.  At  the  foot 
of  the  statement  8  says  he  is  only  to  be  in- 
dividually responsible  for  what  appeared 
to  be  due  from  him  in  his  individual  charac- 
ter. M  sues  8  upon  this  account,  and  S 
applies  for  an  injunction  to  stay  proceedings; 
which  is  granted  upon  his  confessing  judg- 
ment. In  his  bill  he  points  out  a  number  of 
what  he  alleges  are  errors  in  the  account, 
and  items  which  are  against  his  testator's 
estate—  Hbld  : 

1.  It  is  a  proper  case  for  relief  in  equity. 
8taples  V.  Turner,  adm*r  &  als.,  330 

2.  The  injunction  should  have  l>een 
granted  without  requiring  8  to  confess  a 
judgment  in  the  action  at  law. 

Idem,        330 

3.  The  court  should  direct  the  account  as 
individual  and  as  executor  to  be  taken  sepa- 
rately. Idem,        330 

4.  Though  8  should  not  have  been  required 
to  confess  a  judgment  in  the  action  at  law, 
it  may  be  held  as  a  security  for  any  amount 
found  upon  settling  the  accounts,  to  be  due 
from  him  individually. 

Idem,        330 

4.  For  the  equity  jurisdiction  of  the  circuit 
court  of  Richmond,  see  Circuit  Court  of 
Richmond,  No.  1,  2,  3,  and 

Ragland  v.  Broadnax  &  als.,  401 

5.  Quaere.  If  a  party  against  whom  a  judg- 
ment has  t>een  rendered  in  a  court  of  law, 
may  come  into  equity  to  set  up  payments  he 
has  made  to  the  attorney  of  the  plaintiff  in 
the  action  at  law,  where  it  is  insisted  by  the 
plaintiff  at  law  that  the  debtor  was  forbid  to 
pay  to  the  attorney,  9nd  the  attorney  was  so 
informed  by  the  plaintiff. 

Coleman's  adm'x  v,  Anderson,  425 

6.  The  Commonwealth  having  recovered  a 
judgment  against  a  township  collector  and 
his  sureties,  for  the  amount  of  taxes  he  had 
failed  to  account  for,  and  the  property  of 
the  sureties  being  covered  by  their  home- 
stead exemption  deeds,  which  do  not 

870    ♦operate  against  this  debt,  the  Com- 
monwealth may  go  into  equity  to  en- 
force her  judgment  against  them. 

Commonwealth  by,  &c.  v.  Ford  & 
als.,  683 

E8TOPPEL. 

1.  What  prior  suits  by  the  holder  of  a  ne- 
gotiable note  or  a  second  endorser,  will  not 
estop  the  surety  in  an  injunction  bond  of  said 
second  endorser,  who  has  paid  the  debt,  from, 
haviug  recourse  against  the  first  endorser. 
8ee  Sureties,  No.  5,  6,  and 

Chrisman's  adm'x  v.  Harman  & 
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2.  It  is  settled  law  that  a  judi^ment  of  a 
court  of  com  pet  eat  jurisdiction,  upon  a 
question  dircc  ly  involved  in  one  suit,  is  con- 
clusive as  to  that  question  in  another  suit 
between  the  same  parties.  But  to  this  oper- 
ation of  a  judgement  it  must  appear  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic 
evidence  that  the  precise  question  was  raised 
and  determined  in  the  former  &uit.  If  there 
beany  uacertainty  on  this  head  in  the  record, 
as,  for  example,  if  it  appear  that  several  dis- 
tinct matters  may  have  been  litigated,  upon 
one  or  more  of  which  the  judgment  was  ren- 
dered, the  whole  subject  matter  of  the  action 
will  be  at  large  and  open  to  a  new  conten- 
tion, unless  the  uncertainty  be  removed  by 
extrinsic  evidence  showing  the  precise  point 
involved  and  determined.  Idem,        494 

3.  The  doctrine  touching  estoppel  by  mat- 
ter of  record  stated  by  Burk«,  J. 

Idem,        494 
EVIDENCE. 

1.  In  an  action  of  slander,  malicious  pros- 
ecution and  false  imprisonment,  bee  Mali- 
cious Prosecution,  No.  1,  2,  3,  4,  5,  and 

Womack  v.  Circle,  192 

2.  In  a  suit  on  a  policy  of  insurance,  the 
plaintiff  was  asked  what  valuation  the  agent 
of  the  insurance  company  put  on  the  prop- 
erty insured  and  destroyed  by  fire  ?  The 
answer  was  the  valuation  stated  in  the  policy 
by  the  agent ;  which  was  objected  to  by  the 
counsel  for  the  company  on  the  ground  that 
it  was  parol  evidence  offered  to  vary  or  ex- 
plain the  written  contract  of  the  parties— 
Hbld  :  The  testimony  was  admissible,  as 
it  did  not  teud  to  vary  the  contract  of  the 
parties,  but  was  in  confirmation  of  it. 

Southern  Mut.  Ins,  Co.  v.  Trear,         255 

3.  Parol  evidence  is  admissible  to  prove 
that  the  forfeiture  of  a  policy  had  been  un- 
conditionally waived,  and  that  conditions 
inserted  in  the  receipts  given  for  the  back 
premiums  was  in  violation  of  the  agreement 
for  the  waiver  of  the  forfeiture. 

McLean  v.  Piedmont  A  Arlington 
Ins.  Co.,  361 

4.  What  evidence  is  admissible  in  an  ac- 
tion under  the  act.  Code  of  1873,  ch.  145,  $?§  7 
and  9.  See  Railroad  Companies,  No.  3,  4,  7, 
and 

Bait.   Sl  Ohio  R.  R.  Co.  v,  Wight- 
man's  adm'r,  431 

5.  As  to  objections  to  the  competency  of  a 
party  to  testify  in  his  own  behalf,  see  Wit- 
nesses, No.  1,  2,  and 

Netlson  &  als.  v.  Bowman  &.  als.,         732 

6.  For  what  evidence  is  admissible  as  a 
foundation  for  other  evidence  or  corrol>ora- 
tion  of  it  in  relation  to  the  lines  of  streets  in 
a  city,  see  Public  Highways,  No.  4,  5,  6,  and 

Taylor  &  als.  case,  780 

EXECUTORS  AND  ADMINISTRATORS. 
1.  When  payment  of  a  legacy  by  the  ad- 
ministrator of  the  executor  of  the  testator  to 
the  administrator  de  bonis  non  does  not  dis- 
charge the  estate  of  the  executor.  See  Leg- 
acies and  Legatees,  No.  2,  and 

Stark  &  als.  v,  Lipscomb,  322 


2.  When  there  may  be  a  personal  decree 
against  the  administrator  for  the  legacy  paid 
over  by  him.  Idem,       322 

FINES. 

1.  Fines  collected  by  the  sheriff  of  a  count  j 
or  sergeant  of  a  city  or  town  are  to  be  paid 
to  the  treasuier  of  his  county,  city  or  town, 
and  not  to  the  auditor  of  accounts  of  the 
state. 

Tyler,  serg't,  Ac,  ».  Taylor,  audi- 
tor, &c.,  765 


871 


•GUARDIAN  AND  WARD. 


1.  C  died  in  1858,  leaving  a  wiU  by 
which  he  gave  to  S  $8,000,  and  appointed  W 
his  executor.  J  qualified  as  guardian  of  S. 
M  owed  to  C,  for  land  purchased,  in  his  life- 
time, $S,000,  secured  by  the  vendor's  lien. 
The  legacy  to  S  was  reduced  to  $5,500,  and  M 
paid  W  $1,000,  and  he  paid  it  over  to  J.  And 
M  having  died  in  Jnne,  1863,  his  executor 
proposed  to  pay  to  W  a  part  of  the  debt  of  M 
to  C.  W  declined  to  receive  it,  but  it  was 
understood  between  them,  that  if  J,  ss 
guardian,  would  receive  it,  and  J*a  receipt 
was  brought  to  W,  he  would  credit  the  amonst 
on  M's  bond.  J,  having  conttulted  counsel, 
and  t>eing  informed  that  the  judge  wonld 
authorize  the  investment  of  tne  money  in 
Confederate  bonds,  J  and  the  executor  of  M 
went  together  to  the  agent  of  the  Confede- 
rate government  and  gave  him  $4,500  to  be 
invested  in  a  bond,  which  was  afterwards 
oDtained.  And  at  the  same  time  J  filed  his 
petition  to  the  judge  for  leave  to  invest, 
which  was  authorised  by  an  order  in  vaca- 
tion, and  J  gave  a  receipt  for  $4,500  to  W, 
and  W  credited  the  bond  of  M  with  the 
amount.  On  a  Inll  filed  by  S  by  his  next 
friend,  against  J  and  his  sureties — Hbi«d  : 

1.  J  was  guilty  of  a  breach  of  trust  in 
receiving  the  Confederate  money  in  dis- 
charge of  an  ante-war  debt  well  secured. 

Crawford  v,  Shover  &  als.,  69 

2.  That  the  money  was  not  received  ia 
the  due  execution  of  his  trust,  and  the 
judge  had  no  authority  to  order  the  invest - 
ment.  Idem,        69 

2.  By  an  amended  bill  by  S,  W  and  the 
executors  of  M  were  made  defendants,  and 
were  charged  with  participating  ia  and  in- 
stigating the  act  of  J.  But  the  decree  is 
against  J  and  his  sureties,  and  the  amended 
bill  is  dismissed.     On  appeal  by  J— Hbu>  : 

That  the  plaintiff,  S,  being  satisfied  with 
the  decree,  and  J  in  his  answer,  both  to 
the  original  and  amended  bill,  having 
averred  that  he  had  acted  on  the  advice  of 
his  counsel  and  with  the  approval  of  his 
own  judgment,  J  cannot  complain  of  the 
decree  as  not  holding  W  and  M*8  executor 
liable  with  him  to  S.  Idem,        69 

3.  Infants  by  their  next  friend  file  their 
bill  against  their  guardian,  first  to  surcharge 
and  falsify  the  settled  account  of  their  gnard- 
ian,  and  to  have  him  removed  ;  and  second, 
to  have  a  sale  of  their  lands.  The  guardian 
demurs  to  the  bill,  on  the  ground  that  it  Is 
multifarious— Hkld  :  That,  as  the  court  can- 
not sell   the  infants*  land  on  a  bill  filed  by 


634 


29  GRATT. 


VwciNiA  Reports,  Annotated. 


INDEX 


them,  and  no  relief  on  the  part  of  that  bill  can 
be  given,  the  court  will  consider  the  case  as 
if  that  part  of  the  bill  was  not  in  it ;  and  the 
demnrrer  was  properly  overruled. 

Snavely  v.  Harkrader  A  als.,  112 

4.  Pending*  the  case,  some  of  the  plaintiffs 
come  Gf  age,  and  they  all  unite  in  an  amended 
bill  asking  the  same  relief  against  the  guard- 
ian ;  and  the  plaintiffs  who  have  come  of  age 
ask  for  a  partition  of  the  land  and  a  sale  of 
it,  on  the  ground  that  it  cannot  be  divided  in 
kind  without  injury  to  all.  The  guardian 
demurs  to  the  amended  bill  on  the  same 
ground— Hbld  :  The  court  cannot  decree  a 
partition  and  sale  of  the  land  on  this  bill ; 
and  therefore  it  will  be  treated  as  if  this  part 
of  the  bill  was  not  in  it;  and  the  demurrer 
was  properly  overruled.  Idem,        112 

5.  Pending  the  suit  all  the  plaintiffs  go  off 
lo  their  relations,  in  the  state  of  Illinois,  and 
one  of  these  qualifies  in  that  state  as  guard- 
ian of  the  infants ;  and  they  then  amend 
their  bill,  stating  these  facts  and  filing  a 
copy  of  the  proceedings  in  the  Illinois  court 
with  a  copy  of  the  guardian's  bond,  and  ask- 
ing that  their  property  may  be  turned  over  to 
their  Illinois  guardian.  The  account  of  the 
f^nardian  having  been  settled,  showing  the 
amount  due  to  each  of  his  wards,  the  cause 
came  on  to  be  heard,  when  the  court  made  a 
decree  removing  the  first  guardian,  and  that 
he  should  pay  over  to  the  Illinois  guardian 
1  he  amounts  severally  reported  to  be  due  to 
his  wards— Hki,d  : 

1.  Under  the  large  discretion  vested  in 
the  courts  in  the  appointment  and  removal 

of  guardians,  and  the  circumstances  of 

872    this  case  *as  developed  by  the  evidence, 

the  court  did  not  err  in  removing  the 

guardian.  Idem,        112 

2.  It  was  error  to  decree  the  payment  of 
the  money  of  the  wards  to  the  Illinois 
guardian,  without  proceeding  in  the  mode 
prescribed  by  the  statute.  Code  of  1873. 
ch.  125,8  5.  Idem,        112 

3.  The  Illinois  guardian  may  file  his  pe- 
tition in  this  cause  for  the  removal  of  the 
personal  property  of  his  wards,  and  the 
proceedings  described  by  said  statute  may 
be  had  therein.  Idem,        112 

4.  The  sale  or  partition  of  the  infants* 
land  cannot  bo  made  in  this  case  ;  but  the 
proceeding  to  effect  this  object  must  t>e  as 
prescribed  by  the  statute.  Code  of  1873, 
ch.  124,  §  2  to  8.  Idem.        112 

6.  A  guardian  who  receives  the  money  of 
his  wards  and  does  not  invest  it,  but  retains 
it  in  his  own  hands,  is  to  be  charged  interest 
thereon  from  the  date  of  its  receipt,  and  not 
from  the  end  of  the  thirty  days  allowed  by 
statute  to  the  guardian  for  making  invest- 
ments. Idem,        112 

7.  A  guardian  receiving  from  the  admin- 
istrator of  the  father  of  his  wards,  his  own 
bond  bearing  twelve  per  cent,  interest,  as  a 
part  of  his  ward's  estate,  and  not  investing 
the  same,  is  to  be  charged  the  same  rate  of 
interest  upon  it  to  the  termination  of  his 
guardianship.  Idem,        112 


8.  In  the  stating  of  a  guardian*s  account, 
his  commissions  on  the  money  received  by 
him  should  be  credited  at  the  time  of  the  re- 
ceipt of  the  money,  and  interest  only  charged 
on  the  balance.  Idem,        112 

9.  The  surety  of  a  guardian  pays  the  debt 
of  the  guardian  to  his  ward  in  the  lifetime  of 
the  guardian— Hai^D  :  The  debt  due  by  the 
guardian  is  not  a  fiduciary  debt.  It  is  a 
simple  contract  debt  provable  under  the 
bankrupt  act,  and  discharged  by  it ;  and  a 
discharge  to  the  guardian  in  bankruptcy  id 
a  bar  to  the  recovery  of  the  same  by  the  ad- 
ministrators of  the  surety. 

Cromer  v.  Cromer's  adm'rs,  280 

HOMESTEAD  EXEMPTIONS. 

1.  The  3d  exception  in  the  proviso  to  the 
1st  section  of  article  XI  of  the  constitution 
of  the  state,  in  relation  to  homestead  exemp- 
tions, which  is  "For  liabilities  incurred  by 
any  public  ofiicer,  or  ofiicer  of  a  court,  or . 
other  fiduciary,  or  any  attorney  at  law  for 
money  collected,"  embraces  the  liabilities  of 
a  collector  of  taxes  aod  also  of  his  sureties 
in  his  ofBcial  bond.  And  therefore  the  said 
sureties  are  not  entitled  to  their  homestead 
exemption  as  against  the  Commonwealth  in 
a  proceeding  against  them  and  their  princi- 
pal to  recover  the  amount  of  taxes  for  which 
the  collector  had  failed  to  account. 

Commonwealth  by,  &c.  v.  Ford  & 
als..  683 

2.  A  homestead  exemption  cannot  be 
claimed  against  a  fine  due  the  Common- 
wealth imposed  for  the  violation  of  the  crim- 
inal laws. 

Whiteacre,  sheriff,  v.  Rector  &  wife,  714 

3.  The  act.  Code  of  1873,  ch.  183,  §  3,  which 
authorizes  the  waiver  of  the  homestead  ex- 
emption, is  not  in  conflict  with  the  Xlth  ar- 
ticle of  the  constitution  of  the  state ;  and  if 
a  party,  executing  his  bond  or  note,  waives 
his  homestead  exemption  as  to  the  bond  or 
note,  neither  he  nor  his  wife  can  set  up  said 
homestead  exemption  as  against  the  said 
bond  or  note. 

Reed  &  als.  v.  Union  Bank  of  Win- 
chester &  als  ,  ^19 


HUSBAND  AND  WIFE. 

1.  A  case  in  which  a  settlement  by  the 
husband  on  his  wife  and  children  vests  a 
separate  life  estate  in  the  wife.  See  Trusts 
and  Trustees,  No.  1 ,  and 

I^ake,  trustee,  v,  Benson  &  als.,         153 
2    Husband  settles  property  on  his  wife  for 
her  life.     She  afterwards  joins  him  in  exe- 
cuting bonds.     After  his  death,  her  life  es- 
tate may  be  subjected  to  pay  the  bonds. 

Idem,  153 
□3.  When  a  legacy  to  wife,  on  her  death, 
passes  to  her  husband,  see  Legacies  and 
Legatees,  No.  2,  and 

Stark  &  als.  v.  Lipscomb,  322 

4.  F  and  his  wife  E  join  in  a  deed  convey- 
ing land  held  by  a  trustee  for  the  separate 
use  of  E,  to  H  ;  F  acknowledges  the 
878    deed,  but  though  E  *fri?9f  it,  she  does 
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act  acknowledge  it.  H  has  no  equitable 
title  to  the  land  which  can  be  enforced 
against  £^. 

Hawley  v,  Twyman,  trustee,  A  als.,  728 
5.  T,  the  trustee  of  E,  by  F  contracts  with 
H  to  sell  the  land  to  him  ;  but  E  does  not  join 
in  this  contract,  and  there  is  uo  special  pro- 
vision in  the  deed  of  trust  authorizing*  her  to 
contract  or  convey.  She  is  not  bound  by  the 
contract.  Idem,        728 

INDICTMENTS. 

1.  No  endorsement  is  necessary  on  an  in* 
dictment  to  constitute  it  such,  and  a  clerical 
mistake  in  the  endorsement  cannot  invali- 
date the  indictment.        White's  case,        824 

2  If  an  indictment  for  a  statutory  ofifence, 
by  following  the  language  of  the  statute, 
cnarges  expressly  or  by  necessary  implica- 
tion, every  fact  necessary  to  constitute  the 
offence,  it  is  sufficient. 

Heif  rick's  case,  844 

INFANTS. 

1.  As  to  sale  of  infants*  lands,  and  re- 
moval of  their  estate  to  another  state,  see 
Guardian  and  Ward,  No.  3,  4,  5,  and 

Snavely  v,  Harkrader  &  als.,  112 

INSURANCE. 

1.  In  a  suit  on  a  policy  of  insurance  the 
plaintiff  was  asked  what  valuation  the  agent 
of  the  insurance  company  put  on  the  property, 
insured  and  destroyed  by  fire  ?  The  answer 
was,  the  valuation  stated  in  the  policy  by 
the  agent ;  which  was  objected  to  by  the 
counsel  for  the  company,  on  the  ground  that 
it  was  parol  evidence,  offered  to  vary  or  ex- 
plain the  written  contract  of  the  parties— 
Hki^d  :  The  testimony  was  admissible,  as  it 
did  not  tend  to  vary  the  contract  of  the  par- 
ties, but  was  in  confirmation  of  it. 

Southern  Mut.  Ins.  Co.  v,  Trear,  255 

2.  The  P.  A.  Life  Ins.  Co.  of  Richmond, 
Va.,  have  an  agency  at  Newbern,  North 
Carolina,  and  the  agent  there  issues  a  policy 
on  the  life  of  H,  ot  that  state,  which  is  as- 
signed to  D  of  New  York.  D  pays  the  pre- 
miums to  the  agent  at  Newt>ern  for  years. 
He  sends  the  m  juey  to  pay  the  premium  for 
July,  1874,  to  the  agent,  who  receives  it,  but 
does  not  send  him  a  Receipt,  nor  pay  it  over 
to  the  company,  and  the  company  enters 
the  policy  as  forfeited.  D  having  written 
several  times  to  the  agent  and  getting  no 
response,  does  not  send  the  money  for  the 
premium  for  October,  1874,  or  January,  1875. 
D  sent  an  agent  to  Richmond,  and  after  some 
explanations  and  an  agreement,  about 
which  the  evidence  is  conflicting,  the  secre- 
tary at  Richmond  gave  to  D's  agent  receipts 
for  the  back  premiums ;  said  receipts  con- 
taining conditions  as  to  the  health  of  H. 
Upon  an  action  on  the  policy  by  D  against 
the  company — Hbi«d  : 

1.  Quaere  :  Was  the  policy  forfeited  by 
the  failure  of  D  to  pay  the  premium  due 
October  1st,  1874  ? 

McLean  v.  Piedmont  &  Arlington 
Life  Ins.  Co.,  361 


2.  Parol  evidence  is  admissible  to  prove 
that  the  conditions  inserted  in  the  receipts 
was  in  violation  of  the  agreement  t>etween 
the  agent  of  D  and  the  secretary  of  the 
company,  and  that  by  that  agreement  the 
forfeiture  of  the  policy,  if  it  had  been  for- 
feited, was  unconditionally  waived. 

Idem,        361 
3.  For  insurance  in  the  Mutual  Assurance 
Society  of  Va.,  see   Mutual   Assurance  So- 
ciety of  Va.,  passim,  and 

Mutual  Assurance  Society  of  Va.  v. 
Holt  &  als.,  612 

INTEREST. 

1.  C  and  P  executed  their  single  bill,  dated 
October  18,  1871,  whereby  they  promised 
"six  months  after  date  to  pay  to  H  or  order 
the  sum  of  seven  thousand  dollars,  with  in- 
terest at  the  rate  of  12  per  centum  per  an- 
num from  date**— H«i,D : 

1.  The  contract  for  interest  at  the  rate  of 

12  per  cent,  per  annum,  was  legal  nnder 

the  constitutional  provision  in  force  at  the 

time  of  the  contract,  and  is  not  affected  by 

the  subsequent  alK>lition  of  that  provision. 

Cecil  A  Perry  v.  Hicks,  1 

874        *2.  The  obligors  in    the    bond  are 

bound  to  pay  interest  after  the  rate  of 

12  per  centum,  not  only  up  to  the  maturity 

of  the  bond,  but  after  maturity  and  until 

the  payment  thereof. 

Idem,  1 
2  The  acta  of  April,  1873.  Code  of  1873, 
ch.  173,  §  14,  p.  1120,  which  authorizes  the 
abatement  of  war  interest  upon  debts  con- 
tracted before  the  10th  of  April,  1865,  is  un- 
constitutional and  void  ;  and  a  creditor  re- 
siding in  Virginia  during  the  war  is  entitled 
to  have  interest  upon  his  debt. 

Pretlow  V,  Bailey*s  ex*x  &  als.,  212 

3.  How  a  guardian  shall  be  charged  with 
interest.  See  Guardian  and  Ward,  No.  6,  7, 
8,  and        Snavely  v.  Harkrader  &  als.,     112 

4.  Where  both  parties  lived  in  Virginia 
during  the  war,  the  creditor  is  entitled  to 
war  interest. 

Johnston,  trustee,  &c.,  v,  Wilson's 
adm*r  &  als.,  379 

ISSUES. 

1.  On  the  trial  of  an  issue  devisavit  vel 
non,  if  one  of  the  parties  objected  to  the  ad- 
mission of  a  person  to  testify  on  the  ground 
of  interest ;  or  if  objection  is  made  to  the 
admission  of  evidence  of  the  character  of  a 
witness  who  had  testified,  on  the  groand 
that  no  proper  foundation  had  been  laid  for 
its  introduction  ;  and  the  objections  are  over- 
ruled, and  the  witness  and  the  evidence  is 
admitted  ;  and  the  objector  does  not  except 
at  the  time  or  give  notice  of  his  intention  to 
except  before  the  verdict  is  rendered,  he 
waives  the  objection,  and  cannot  rely  upon  it 
upon  a  motion  for  a  new  trial.  The  same 
rule  applies  upon  the  trial  of  snch  an  issne 
as  applies  on  a  trial  at  common  law. 

Lamberts  v.  Cooper's  ex'or  A  als.,        61 

2.  How  in   such  cases  bill   of  exceptions 
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containing  all  the  evidence  will  t>e  regarded 
by  an  appellate  court,  see  Appellate  Court, 
No.  3,  and  Idem,        61 

JUDGMENTS. 

1.  When  a  court  of  equity  will  enjoin  a 
judgment.  See  Equity  Jurisdiction  and  Re- 
lief, No.  1,  and 

Sitlington  v,  Kinney's  adm'r,  91 

2.  Judgment  in  assumpsit  is  recovered 
upon  an  agreement.  The  defendant  at  law 
cannot  resort  to  equity  to  set  up  the  defence 
that  there  never  was  a  completed  contract 
between  the  parties.  He  might  have  made 
that  defence  at  law  under  the  general  issue. 

Mackey  v.  Mackey's  adm*r,  158 

'3.  At  the  February  term,  1857,  of  the  court, 
a  judgment  was  recovered  against  S  and  H 
as  his  surety,  on  a  forthcoming  bond,  and  it 
was  docketed  on  the  1st  of  April,  1857.  An 
execution  was  issued  on  this  judgment,  and 
it  was  paid  by  H.  On  the  8th  of  October, 
1856,  S,  by  written  agreement  under  seal, 
sold  to  E  a  hcuse  and  lot,  and  delivered  pos- 
session, and  on  the  18th  of  the  same  month 
S  conveyed  the  same  to  E.  This  deed  was 
acknowledged  on  the  same  day,  H  being  one 
of  the  justices  who  took  the  acknowledg- 
ment ;  but  it  was  not  presented  in  the  clerk's 
office  for  record  until  March  9th,  1857.  Upon 
a  bill  by  H,  against  E  and  S,  to  be  substitu- 
ted to  the  lien  of  the  judgment  against  S— 
Hbi^d  : 

1.  H  is  entitled  to  be  substituted  to  the 
lien  of  the  judgment. 

Eidson  v.  Huff  &  al.,  338 

2.  The  judgment  having  been  docketed 
within  twelve  months  from'lhe  date  of  its 
being  rendered,  and  the  deed  not  having 
been  recorded  within  sixty  days  from  its 
acknow  edgment,  the  judgment  is  a  lien 
upon  the  house  and  lot  as  against  the  deed. 

Idem,        338 

3.  Notice  of  a  deed  or  written  agreement 
for  the  sale  of  land  does  not  affect  a  cred 
itor  of  the  grantor.  Idem,        338 

4.  It  is  error  to  enter  final  judgment,  in  the 
case  of  a  judgment  by  default,  in  less  than 
thirty  days  from  the  service  of  the  process. 

Dillard  v,  Thornton,  392 

5.  How  and  when  such  final  judgment 
upon  a  judgment  by  default  may  be  corrected. 
See  Practice  at  Common  Law,  No.  4,  and 

Idem,        392 
876        *6.  When  a    judgment  is  or  is  not 
.    conclusive.     See  estoppel.  No.  1,  2,  and 
Chrisman*a  adm'x   v,   Harman   & 
al.,  494 

7.  A  judgment  in  the  name  of  the  Com- 
monwealth, for  W,  treasurer  of  C  county, 
founded  on  a  notice  in  the  name  of  the  Com- 
monwealth proceeding  by  W,  late  treasurer 
of  C,  against  F,  the  collector  of  township 
M,  and  his  sureties,  upon  his  official  l>ond,  is 
a  judgment  in  favor  of  the  Commonwealth. 
Commonwealth  by,  &c  ,  v.  Ford  & 
als.,  683 
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1.  The  court  of  appeals  having  reversed  a 
decree  of  the  court  below  for  the  sale  of  land, 
and  another  confirming  the  sale  and  distrib- 
uting the  proceeds,  in  the  absence  of  the 
owners  of  one  moiety  of  the  land,  and  hav- 
ing sent  the  case  back,  that  they  may  be 
made  parties  and  have  an  opportuni^  to 
defend  their  interests  ;  though  the  decree  is 
in  other  respects  confirmed,  these  absent 
owners,  when  made  parties,  have  the  right 
to  except  to  the  sale  and  its  confirmation  ; 
and  are  not  prec-uded  by  the  affirmation  of 
the  decree  in  other  respects  than  those  on 
which  it  was  reversed. 

Crockett  v.  Sexton  &  als.,  46 

2.  A  commissioner  appointed  to  sell  land, 
makes  a  report  of  his  sale  in  1863,  and  whilst 
he  states  the  amount  for  which  the  land  sold, 
he  does  not  say  anything  of  the  kind  of 
money  for  which  it  was  sold.  Some  of  the 
owners  of  the  land  not  having  been  parties 
in  the  cause  when  the  decrees  for  the  sale  and 
its  confirmation  were  made,  are  afterwards 
made  parties ;  and  they  except  to  the  sale, 
if  it  was  made  for  Confederate  currency. 
The  commissioner  then  presents  a  supple- 
mental report,  stating  that  the  land  was  sold 
for  good  money,  and  the  report  is  not  ex- 
cepted to,  but  is  received  and  acted  on  by  the 
court.  It  cannot  be  objected  to  in  the  appel- 
late court.  Idem,        46 

3.  A  commissioner  for  the  sale  of  land  is 
required  to  make  report  of  his  proceedings. 
If  his  report  be  incomplete,  insufficient,  or 
in  any  way  imperfect,  he  may  t>e  required  to 
make  a  further  report ;  and  so,  if  after  he 
has  made  his  report,  and  it  has  been  teceived 
and  accepted,  at  any  time  before  final  action 
upon  it,  he  discovers  any  material  mistake, 
or  omission,  or  ambiguity  in  it,  he  may,  by 
leave  of  the  court,  and  it  would  be  his  duty, 
to  file  an  amended,  additional  or  supple- 
mental report,  correcting  the  mistake,  sup- 
plying the  omission,  or  explaining  the  am- 
biguity. Idem,        46 

4.  In  such  a  case  the  report  may  be  ex- 
cepted to.  But  in  all  cases  where  exceptions 
are  necessary,  they  shou'd  specify  with  rea- 
sonable certainty  the  paiticular  grounds  of 
objection,  so  as  to  enable  the  opposite  party 
to  see  clearly  what  he  is  to  meet,  and  the 
court  what  it  is  to  decide.  Idem,        46 

5.  An  ante  war  creditor  refuses  to  receive 
from  the  purchaser  of  property  sold  under  a 
decree  in  1863  for  payment  of  debts.  Con- 
federate currency  in  payment,  and  the  pur- 
chaser obtains  an  order  of  the  c  urt  to  invest 
the  amount  in  Confederate  bonds.  It  is  the 
purchaser's  money  which  is  invested,  and  he 
must  bear  the  loss.  Idem,        46 

6.  In  1853,  S  and  wife  sold  and  conveyed  to 
6  land  for  12,100,  retaining  a  vendor's  lien. 
B  paid  $1,500,  and  gave  three  bonds,  each  for 
$200,  two  of  which  were  assigned  to  H  and 
one  to  T.  B  conveyed  the  land  to  T  in  trust 
to  secure  a  debt  of  $627  to  W.  In  May,  1858, 
B  and  T  made  a  private  sale  of  this  land  to 
A  and  his  wife  for  $2,100,/payable  $700  on 
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the  lit  of  AugruBt,  1858,  and  the  balance  in 
payments  extending:  to  i863;  and  A  and  wife 
paid  of  the  purchase  money  $592,  which  was 
applied  to  the  debt  of  W.  In  1860,  H  and  T 
filed  a  bill  against  A  and  wife  and  others  for 
specific  ezecation  of  the  contract,  and  to  sell 
the  land  to  pay  the  vendor's  lien  held  by  H 
and  T.  In  May,  1860,  before  a  decree  in  the 
cause,  T,  B  and  A  and  wife  made  a  private 
sale  of  the  land  to  R  for  $i  100,  payable 
$1,000  October  1st,  1860,  and  three  annual 
payments.     K  paid  to  T  $1,000,  and  gave  his 

bonds  to  T  for  the  balance.  This 
876    *sale  was  confirmed  by  the  court  at  the 

October  term,  1850,  and  T  was  ap- 
pointed a  receiver  to  collect  the  money  and 
pay  it  out  to  the  parties  entitled.  Rut  he 
was  direct'^d  not  to  pay  H  until  he  filed  the 
bonds  held  by  him  among  the  papers.  T 
paid  the  debt  of  W,  retained  enough  to  pay 
H,  and  paid  the  balance  to  B.  The  bond  of 
R,  due  in  1862,  was  assigned  by  B  and  T  to 
S,  who  recovered  a  judgment  upon  it,  and 
R  then  filed  a  bill  against  8  to  enjoin  the 
judgment.  The  injunction  was  granted, 
and  afterwards  dissolved.  And  then  R  filed 
a  bill  of  review,  on  the  ground  that  the  wives 
of  B  and  A  were  entitled  to  a  contingent 
right  of  dower  in  the  land,  and  that  H  had  a 
lien  on  the  land.  The  bill  of  review  was 
dismissed,  and  R  appealed—HBLD  : 

1.  As  the  bonds  of  R  were  left  in  the 
hands  of  the  receiver,  to  pay  the  debt  of  H, 
and  were  sufficient  for  that  purpose,  if  R 
has  paid  them  to  T,  H  can  have  no  lien  on 
the  land. 

Robinson  v,  Shacklett,  99 

2.  A*8  wife  having  been  a  party  to  the 
suit,  she  cannot  claim  dower  in  the  land  ; 
and  the  proceeds  of  the  sale  having  been 
exhausted  by  the  prior  liens  upon  it,  there 
is  no  surplus  out  of  which  she  may  be  en- 
dowed. Idem,        99 

3.  The  land  having  been  sold  to  satisfy 
the  liens  of  H  and  T,  the  wife  of  B  can 
have  no  right  of  dower  in  the  lands  in  the 
hands  of  the  purchaser  R;  any  right  she 
may  have  must  be  in  the  surplus  of  the 
purchase  money,  after  satisfying  the  prior 
liens.  Whether  she  has  an  interest  in  this 
surplus  must  depend  upon  the  true  con- 
struction of  the  statute.  Code  of  1849,  ch. 
110,  §  3  ;  Code  of  1873,  ch.  106,  g  3.  That 
is  a  question  between  the  assignee  S  and 
the  wife  of  B,  in  which  R,  the  purchaser, 
is  not  concerned.  But  to  avoid  the  hazard 
of  a  cor  test  with  her,  he  may  bring  them 
before  the  court  to  have  their  respective 
I  ight4  settled  by  the  court.        Idem,        99 

4.  R  allowed  to  amend  his  bill  and  make 
Mrs.  B  a  party.  And  if  the  other  suit  is 
still  pending,  to  make  all  the  parties  to  it 
defendants,  and  the  two  cases  may  be  heard 
together,  and  a  final  decree  entered  adju- 
dicating the  rights  of  all  the  parties. 

Idem,        99 

7.  An  objection  to  the  title  of  land  by  a 
purchaser  at  a  judicial  sale  must  be  made  be- 
fore the  sale  is  confirmed  by  the  court.     Or- 
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after   confirmation 


dinarily   an     objection 
comes  too  late. 

Long  A.  als.   v,    Weller's  ex'or  8l 
a  Is.,  347 

8.  The  title  to  an  easement  on  the  land  to 
which  it  is  appurtenant  is  necessarily  con- 
nected with  the  title  lo  the  land,  and  an  ob- 
jection referring  to  such  easement  must  be 
governed  by  the  same  rules.        Idem,        347 

9.  An  objection  by  such  a  purchaser,  after 
the  sale  has  been  confirmed,  that  owing  to 
his  misinformation  as  to  the  boundaries  of 
the  land,  he  does  not  get  certain  water  privi- 
leges which  he  would  have  had  if  he  had  been 
correctly  informed  as  to  the  said  boundaries, 
can  only  be  sustained  on  the  ground  of  fraud 
or  mistake ;  and  if  mistake  is  relied  on,  it 
must  be  the  mistake  of  both  parties. 

Idem,        347 

10.  An  objection  of  the  kind  should  be 
made  to  the  court  as  soon  as  it  is  discovered 
by  the  purchaser.  Idem,        347 

11.  When  a  judicial  sale  of  land  is  made 
upon  a  credit  and  the  title  retained  as  a  se- 
curity, upon  a  rule  against  the  purchaser  to 
show  cause  why  the  land  should  not  be  resold 
for  his  failure  to  pay  the  purchase  money, 
before  making  a  decree  for  the  sale,  the 
court  should  ascertain  how  much  of  the  pur- 
chase money  is  due,  and  should  in  the  decree 
give  him  a  day  in  which  to  pay  it ;  and  if  not 
paid  in  that  time,  the  commissioner  to  sell. 

Idem,        347 

12.  Whether  the  whole  or  only  part  of  the 
land  should  be  sold,  or  whether  as  a  whole  or 
in  parcels,  must  be  referred  to  the  discretion 
of  the  court,  and  his  act  will  not  be  disturbed 
unless  plainly  erroneous.  Idem,        347 

13.  At  a  judicial  »ale  made  in  August,  1859, 
D  became  the  purchaser  of  a  tract  of  land  in 
the  county  of  Franklin,  and  gave  his  bonds, 
payable   in   one,  two  and  three  years.     The 

sale  was  confirmed,  and  the  general 
877    'receiver  of  the  court  was  directed  to 

collect  the  money— in  advance — if  the 
purchaser  chose  to  pay  it,  deducting  inter- 
est. D  paid  the  first  bond,  and  a  part  of  the 
second  before  it  was  due,  in  his  lifetime. 
Soon  aftei  his  death  D*s  administrator,  in 
January  and  February,  1863,  paid  to  the 
receiver  in  Confederate  money  the  amount 
due  upon  the  two  last  bonds,  and  took  them 
in.  October,  1863,  the  receiver  reported 
the  payment  of  the  bonds,  and  his  report  was 
confirmed  and  the  receiver  directed  to  con- 
vey the  land  to  D's  heirs  ;  which  was  done. 
It  appearing  that  at  the  time  of  the  pay- 
ments and  confirmation  of  the  sale  Confed- 
erate money  was  little  depreciated  in  Frank- 
lin, and  was  generally  received  in  payment 
of  debts  -Held  :  The  payments  by  D*s  ad- 
ministrator were  valid  payments,  and  the 
bonds  of  D  are  fully  discharged. 

Dickinson's  adm'r  v.  Helms  &.  als.,      462 

14.  A  tract  of  land  was  fairly  sold  by  com- 
missioners, pursuant  to  a  decree  of  court,  to 
a  purchaser  for  $27  50  per  acre,  subject  to  a 
con  tin  Kent  riurht  of  dower.  The  tract  was 
assessed  in  1870  at  $30  ;  and  $30  per  acre  was 
the  value  fixed  upon  the  laj^d  by  a  commia- 
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sioner  of  the  conrt,  whose  report  had  been 
confirmed  without  exception  in  the  cause ;  in 
which  valuation  no  allowance  was  made  for 
the  contingent  right  of  dower.  The  owner 
of  the  land  objected  to  a  confirmation  of  the 
sale  on  the  ground  of  inadequacy  of  price, 
and  affidavits  touching  the  value  of  the  land 
were  filed  by  both  parties.  The  court  below 
set  the  sale  aside  and  ordered  a  resale  ; 
whereat  the  same  party  became  the  pur- 
chaser at  the  same  price.  In  the  meanwhile 
the  assessment  of  the  land  had  been  reduced 
to  $20  per  acre.  The  owner  of  the  land  again 
objected  to  the  confirmation  of  the  sale  on 
the  same  grounds  as  before  ;  and  the  court 
again  refused  to  confirm  the  sale,  and  again 
ordered  a  resale— Hri^d  :  The  first  sale 
should  have  been  confirmed  ;  and  the  decree 
setting  it  aside  and  all  the  subsequent  pro- 
ceedings were  erroneous. 

Curtis  V,  Thompson,  474 

15.  Quaere  :  If  inadequacy  of  price  is  alone 
sufficient  to  set  aside  a  judicial  sale. 

Idem,        474 

16.  A  purchaser  at  a  judicial  sale  of  land 
pays  the  purchase  money  to  the  commis- 
sioner ;  but  the  commissioner  has  not  eze- 
c  ted  the  bond  required  by  the  decree,  or  the 
bond  executed  by  him  is  disapproved  by  the 
clerk.  The  purchaser  has  paid  in  his  own 
wrong,  and  the  land  is  liable  for  the  purchase 
money  received  by  the  commissioner  and 
misapplied,  though  the  land  has  been  con- 
veyed by  the  commissioner  to  the  purchasers, 
as  the  decree  directed  to  be  duue  when  the 
purchase  money  was  paid. 

Lloyd  V.  Krwin's  adm*r,  598 

17.  In  such  a  case,  the  parties  entitled  to 
to  the  fnnd  are  not  bound  to  proceed  against 
the  commissioner  and  his  sureties  in  the 
bond  he  executed,  but  which  the  clerk  dis- 
approved, before  proceeding  against  the 
lai.d,  to  have  it  subjected  to  the  payment  of 
the  purchase  money  misapplied  by  the  com- 
missioner. Idem,        598 

LACHES  AND  LAPSE  OF  TIME. 
See  Trusts  and  Trustees,  No.  9,  and 
Rowe  V.  Bently  Sl  als. ,  756 

LEGACIES  AND  LEGATEES. 

1.  Testator,  by  his  will,  gives  to  his  widow 
four  slaves  by  name  during  her  life  ;  and  he 
emancipates  them  at  her  death,  and  gives  to 
each  of  them  by  name  a  legacy.  The  widow 
lives  until  1875.  Though  the  slaves  were 
emancipated  by  the  re&ulls  of  the  war  years 
before  the  death  of  the  widow,  yet  the  lega- 
cies having  been,  not  to  a  class,  but  to  the 
legatees  by  name,  they  are  entitled  to  the 
legacies. 

Sim  merman  v.  Sanger  &  als.,  9 

2.  L  dies  in  1840,  and  by  his  will  says, 
"I  give  to  my  niece  E,  wife  of  B,  the  sum  of 
S400,  which  said  sum  I  wish  put  to  interest, 
and  that  paid  to  E  annually  during  the  life- 
time of  her  husband  B,  and  at  his  death, 
should  she  be  the  longest  liver,  then  I  wi»h 
the  principal  paid  over  to  her,  said  E  *'  S, 
the  executor  of  L»  paid  the  interest  to  E  until 
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1862,  when  he  died.  B,  the  admin istfa- 
878    tor  of  S,  in   April,  *1863,  paid  to  the 

administrator  de  bonis  non  of  L»  the 
$400  and  interest  in  Confederate  money.  E 
died  in  1866,  leaving  her  husband  surviving 
her— Hei*d  : 

1.  E  took  an  absolute  estate  in  the  leg- 
acy, to  which,  on  her  death  in  the  lifetime 
or  her  husband  B,  he  was  entitled. 

Stark  &  als.  v,  Lipscomb,  322 

2.  The  payment  by  B  to  the  administra- 
tor de  bonis  non  of  L  was  no  satisfaction 
of  the  legacy  as  to  the  husband  B,  but  the 
estate  of  S  is  liable  to  pay  it,  principal  and 
interest,  and  B  being  the  only  child  of  S, 
and  having  ample  assets,  the  decree  may 
be  against  him  personally.      Idem,        322 

LICENSES. 

1.  §  106  of  ch.  206  of  the  acts  of  1874-75, 
is  not  repealed  by  the  act  of  March  30,  1877, 
in  relation  to  the  sale  of  wine,  Ac  ,  and 
therefore  the  jndgie  of  the  hustings  court  of 
the  city  of  Richmond  has  authority  to  revoke 
a  license  given  for  keeping  a  bar  for  the  sale 
of  wine,  &c. 

Hogan  f.  Guigon,  judge,  705 

Moll  V,  Same,  705 

LIENS. 

1.  Land  is  sold  under  a  decree  to  satisfy 
liens  upon  it,  and  a  receiver  is  appointed  and 
directed  to  collect  the  purchase  money  and 
pay  it  to  the  parties  entitled.  If  the  pur- 
chaser pays  to  the  receiver,  the  patties  en- 
titled have  no  lien  on  the  land  in  the  hands 
of  the  purchaser  for  their  money. 

Robinson  v,  Shacklett,  99 

2.  When  a  judgment  will  be  a  lien  upon 
land  in  the  hands  of  a  purchaser  for  value. 
See  Jud((ments,  No.  3,  and 

Eidson  v.  Huff  &  al.,  338 

3.  Upon  a  bill  by  A,  the  holder  of  notes 
against  T  as  an  absent  defendant,  to  attach 
a  house  and  lot  for  the  payment  of  the  notes, 
A  has  no  lien  on  the  house  and  lot  until  the 
filing  of  his  bill. 

Alex.  Savings  Inst.  Sl  als.  v,  Thomas 
&  als  ,  483 

LIMITATION  OF  ESTATES. 

1.  By  a  deed  made  on  the  28th  of  July,  1821, 
certain  land  in  said  deed  described,  was 
granted  by  D  to  his  grandson  R,  his  execu- 
tors, administrators  and  assigns,  from  and 
after  the  grantor's  death,  for  and  duriug  his 
life  only  ;  and  after  his  death  the  said  piece 
of  land  to  go  to  such  person  or  persons  as 
shall  at  that  time  answer  the  description  of 
heir  or  heirs  at  law  of  the  said  R,  and  such 
person  or  persons  shall  take  the  said  land 
under  that  description  as  purchasers  under 
and  by  virtue  of  this  deed,  and  not  by  inher- 
itance as  heirs  of  R— Hbld  : 

1.  R  took  but  a  life  estate  in  the  land  ; 

and  the   persons  who  at  the  time  of  R*s 

death  answered  the  description  of  his  heirs 

at  law  to«k  as  purcha^^ers  under  the  deed. 

Taylor  v,  Cleary  &  als.^  j       443 
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2.  By  the  act  of  1785  diapeasinf^  with  the 
word  "heirs"  in  the  grant  of  an  estate  in 
fee  simple,  the  grant  to  the  remaindermen 
is  a  fee ;  but  that  act  does  not  therefore 
extend  the  rtile  in  Sheila's  case  to  the  es- 
tate given  to  R  so  as  to  enlarge  it  into  a 
fee.  Idem,        448 


LIMITATIONS— Statutes  of. 

1.  The  court  cannot  take  judicial  notice  of 
the  military  orders  extending  the  time  for  a 
stay  of  execution  on  judgments. 

Johnston,  trustee,  Ac.  v,  Wilson's 
adm'r  &  als.,  379 

2.  The  object  of  the  said  orders  was  to  ex- 
tend only  those  provisions  of  the  law  which 
related  to  the  stay  of  executions  and  the 
forced  sales  of  property;  and  therefore,  if 
they  had  any  validity,  they  did  not  operate 
to  suspend  the  running  of  the  statute  of  lim- 
itations. Idem,        379 

3.  The  statute  of  limitations,  Code  of  1849. 
ch.  149,  §  9,  is  a  legislative  declaration  that 
all  the  provisions  of  that  chapter  in  regard 
to  the  limitation  of  actions  shall  apply  in 
favor  of  the  testator's  debts,  although  there 
is  a  devise  of  real  estate  for  their  payment, 
unless  it  plainly  appears  that  the  testator 

otherwise  intended.     The  devise  is  not 
8  2  9    of  itself  sufificient  evidence  *of  the  in- 
tent.    It  must  appear  froji  some  pro- 
vision or  phrase  independent  of  the  devise, 
which  indicates  the  intention  of  the  testator. 

Idem,        379 

4.  A  devise  of  real  estate  for  the  payment 
of  debts  will  not  affect  the  operation  of  the 
statute  of  limitations  upon  such  debts, 
whether  they  be  barred  at  the  testator's  death 
or  not,  unless  the  contrary  intention  on  his 
part  plainly  appears.  Idem,        379 

5.  When  the  statute  is  no  bar  to  a  claim 
against  a  trustee.  See  Trusts  and  Trustees, 
No.  9,  and        Rowe  v.  Bentley  &  als. ,        756 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  slander,  malicious  pros- 
ecution and  false  imprisonment,  the  plain- 
tiff, in  order  to  show  the  wealth  and  influence 
of  the  defendant,  offered  in  evidence  certified 
abstracts  from  the  books  containing  the  re- 
turns of  the  assessments  for  taxation  of  the 
land  and  personal  property  belonging  to  the 
defendant  in  the  year  1876,  the  year  of  the 
trial  of  the  cause.  There  being  no  objection 
to  the  form  of  the  abstracts,  or  that  they  did 
not  truly  state  what  they  purported,  the  evi- 
dence was  admissible. 

Womack  v.  Circle,  192 

2.  In  such  an  action,  what  the  defendant 
did  after  making  his  complaint  to  the  justice 
tf>  have  the  plaintiff  arrested,  is  not  evidence 
in  his  behalf.  Idem,        192 

o.  The  officer  having  returned  the  warrant 
executed,  and  the  plaintiff  having  appeared 
before  the  justice  in  obedience  to  it,  that  is 
a  sufficient  service  of  it,  though  he  did  not 
take  the  plaintiff  into  his  custody,  but  only 
read  it  to  her  and  requested  her  to  appear. 
And  any  instruction  of  the  justice  to  the  con- 
stable as  to  not  taking  her  into  custody  was 
wholly  immaterial.  Idem,        192 
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4.  The  defendant  asks  the  court  to  instract 
the  jury  that  if  they  shall  be  satisfied  from, 
the  evidence  that  A  informed  him  that  C.  the 
plaintiff,  had  attempted  to  bribe  H  to  bum 
defendant's  wheat  stacks,  and  that  believing 
the  information  to  be  true,  he  went  before 
O,  a  justice  of  B,  and  made  complaint  that 
C  did  attempt  to  bribe  H  to  bum  his  wheat, 
and  that  said  O  caused  C  and  witnesses  to  be 
brought  before  him  and  examined  into  the 
truth  of  the  complaint,  and  decided  that  C 
was  guilty,  as  charged,  and  required  her  on 
account  thereof  to  enter  into  a  bond  and 
recognizance  for  her  good  behavior,  this  was 
a  sufficient  proof  of  probable  canse  for  the 
proceeding  of  the  defendant ;  and  the  plain- 
tiff cannot  recover  on  account  of  said  com- 
plaint, or  on  account  of  the  arrest  and  im- 
prisonment of  the  plaintiff  in  pnrsnance 
thereof,  though  they  should  find  that  the 
complaint  was  subsequently  dismissed  by 
the  county  court,  the  plaintiff  discharged 
and  the  said  bond  and  recognisance  quashed; 
unless  they  shall  be  satisfied  from  the  evi- 
dence that  the  defendant  knew  the  testimony 
before  the  justice  was  false.  The  conrt  re* 
fused  the  instructions— Hbi^d  : 


1.  Quaere  :  Whether  the  judgment  of  the 
justice,  though  reversed,  was  or  warn  not 
conclusive  evidence  of  probable  cause  for 
the  complaint  of  the  defendant.  On  this 
question  the  court  was  divided. 

Idem,        192 

2.  The  judgment  of  the  justice,  thongh 
re^rsed,  was  prima  facie  evidence  of  snch 
probable  cause.  Idem,        192 

3.  The  court  should  have  so  modified  the 
instruction,  and  should  have  given  it  so 
modified.  Idem,         192 

MANDAMUS. 

1.  Fines  collected  by  the  sheriff  of  a  county, 
or  by  the  sergeant  of  a  city  or  town,  are  to 
be  paid  by  him  to  the  treasurer  of  his  county, 
city  or  town,  and  not  to  the  auditor  of  ac- 
counts of  the  state ;  and  therefore  a  manda- 
mus will  not  lie  at  the  suit  of  the  sherifif  or 
sergeant,  to  compel  the  auditor  to  receive 
coupons  which  have  been  paid  to  him  in  dis- 
charge of  a  fine. 

Tyler,  sergeant,  Ac,  v.  Taylor,  au- 
ditor, Ac,  765 

880    •MARRIAGE  SETTLEMENTS. 

1.  See  settlements.  No.  2,  3,  4,  and 
Herring  Sl  als.  v.  Wick  ham  A.  wife 
&als.,  628 

MOFFETT  REGISTERS. 

1.  The  provision  of  the  act  of  the  general 
assembly  of  March  30th,  1877,  known  as  the 
Moffett  register  law,  which  directs  that  the 
cities  of  the  commonwealth  shall  be  first  sup- 
plied with  the  registers,  is  not  unconstitu- 
tional, as  being  an  unjust  and  partial 
discrimination  against  liquor  dealers  in  the 
cities.  Helfrick*s  case,        844 

2.  A  person  selling  liquor  without  a  license, 
at  a  time  after  the  passage  of  the  MofFett 
register  act,  but  before  tlue  registers  provided 
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for  in  said  act  were  supplied,  is  not  liable  to 
the  puniBhrnent  of  imprisonment  imposed 
by  that  act,  but  only  to  the  punishment  by 
fine  imposed  by  former  laws. 

Marzhausen's  case,  853 

MORTGAGES. 

1.  In  February,  1841,  S  conveyed  to  a 
^rnstee  a  tract  of  land,  in  trust  to  secure  a 
debt  of  $1,422  he  ewe  J  to  D,  with  power  of 
sale  after  four  years.  In  October,  1842,  S 
was  taken  on  two  ca.  sas.,  took  the  insolyent 
debtor's  oath,  and  conveyed  to  the  sheriff  all 
his  right,  title  and  interest  in  this  land.  In 
January,  1843,  the  sheriff  sold,  the  land  out 
aud  out,  when  D  bought  it  for  $1,500;  Jess 
than  his  debt.  In  December,  1843,  S  and  his 
wi^e,  the  sherifif,  and  the  trustee  united  in  a 
conveyance  of  the  land  to  D,  and  in  May, 
1845,  D  a*  d  wife  conveyed  the  lan^  to  P.  P 
died  in  1873 ;  and  in  1874  S  filed  his  bill 
against  the  heirs  of  P,  claiming  that  the 
deed  to  P  was  a  mortgage  to  secure  money 
which  P  had  advanced  for  him  to  pay  D*s 
debt,  and  asking  to  be  permitted  to  redeem. 
It  appeared  that  before  D's  purchase  he 
agreed  with  S  that  if  D  bought  the  land  for 
less  than  his  debt,  8  might  redeem  it  by  pay- 
ing his  debt  in  twelve  months  ;  and  it  was 
clearly  proved  by  parol  testimony,  that  be- 
fore the  year  was  out  8  applied  to  P,  his 
brother-in-law,  to  advance  the  money  to  pay 
the  debt  of  D,  and  it  was  agreed  that  the 
land  should  be  held  by  P  until  he  was  repaid, 
and  he  should  have  possession  of  the  land, 
szcept  the  house  and  some  lots  ardund  it,  to 
ceep  down  the  interest  of  the  debt.  This 
tgreement  was  carried  out.  P  recognized 
the  rights  of  8  under  this  agreement  until 
1859,  and  did  not  dispute  them  until  1869, 
when  he  denied  the  right  of  8  to  redeem ; 
bftt  several  times  afterwards  he  admitted  8's 
riirht  in  conversations  with  third  persons, 
and  he  offered  to  compromise  with  8,  but 
never  could  be  induced  to  carry  his  agree- 
meat  into  effect— Hbi«d  : 

1.  The  sale  by  the  sheriff  of  the  land  out 
and  out  was  a  nullity,  and  D  acquired  no 
right  to  it  by  his  purchase. 

8navely  v.  Pickle  A  als.,  27 

2.  Though  the  deed  to  P  was  absolute  on 
its  face,  it  was  competent  to  prove  by  pa- 
rol evidence  that  it  was  intended  to  b^  a 
mortgage  or  security  for  a  debt ;  and  in 
this  caae  the  proof  is  full  and  satisfactory. 

Idem,        27 

3.  Whether  a  deed  absolute  on  it's  face  is 
;    a  mortgage  or  conditional  sale,  is  only  to 

be  determined  in  each  case  by  its  own  cir- 
cumstances ;  but  in  doubtful  cases  the 
courts  incline  to  construe  the  transaction 
to  be  a  mortgage  rather  than  a  conditional 
sale.  Idem,        27 

4.  It  is  essential  to  a  mortgage  that  there 
should  be  a  debt  to  be  secured.  And  the 
agreement  in  this  case  that  P  should  ad- 
vance for  8  to  D  the  amount  of  his  debt 
and  interest,  and  the  actual  payment  of  the 

J  same  by  P  under  the  agreement,  created  a 


debt  and  made  8  the  debtor  of  P  for  the 
amount  so  advanced.  Idem,        27 

5.  For  the  circumstances  which  will  be 
looked  to  to  determine  whether  a  mortgage 
or  coaditional  sale  is  intended,  see  the 
opinion  of  Burks,  J.  Idem,        27 

6.  The  p  resumption  from 'lapse  of  time 
that  will  bar  the  right  to  enforce  a  mort- 
gage, when  the  mortgagor  is  in  possession, 
or  will  bar  the  right  to  redeem  where  the 
mortgagee  is  in  possession,  is  a  mere  pre- 
sumption, which  may  be  repelled   by 

881     *any  circumstances  sufficient  to  satisfy 
the  mind  that  in  the  particular  case  it 
is  illfounOed  ;  and  in   this  case   the  cir- 
cumstances repel  the  presumption. 

Idem,        27 

7.  An  account  should  be  settled  ;  8  to  be 
charged  with  the  amount  paid  for  him  by 
P  to  D,  and  P  charged  with  rents  and  any 
timber  cut  by  him,  to  be  credited  at  the 
end  of  each  year,  first  upon  the  interest, 
and  if  more  than  that,  then  upon  the  prin- 
cipal of  the  debt.  Idem,        27 

8.  The  administrator  of  P  is  a  necessary 
party  in  the  suit,  and  plaintiff  must  make 
him  a  defendant  before  any  further  pro- 
ceedings in  the  court  below.      Idem,        27 

MUNICIPAL  CORPORATION8. 

1.  The  common  and  select  councils  of  the 
city  of  N  having  granted  leave  to  C,  who  was 
then  erecting  a  building  on  a  lot  owned  by 
him  to  extend  the  steps  of  said  building  out 
upon  the  public  street,  afterwards  ordered 
the  removal  of  said  steps.  Upon  a  bill  filed 
by  C  to  enjoin'  such  removal — Hbi^d  : 

1.  8treets  in  a  city  or  town,  though  gen- 
erally subjected  to  the  supervision  and 
control  of  the  municipality,  are  public 
highways,  the  use  whereof  is  for  the  pub- 
lic at  large. 

Norfolk  City  v,  Chamberlaine.  534 

2.  The  common  and  select  councils  of  N 
had  no  authority  to  grant  permission  to  C 
to  occupy  any  portion  of  the  public  high- 
way. Idem,        534 

3.  The  common  and  select  councils  of  N 
having  the  general  control  over  the  streets, 
and  power  to  abate  nuisances  thereon,  and 
remove  obstructions  therefrom,  the  order 
for  the  remov  of  the  steps  of  C's  build- 
ing was  within  their  lawful  authority. 

Idem,        534 

4.  Inasmuch  as  the  original  permission 
to  C  to  place  the  steps  of  his  building  on 
the  public  street  was  beyond  the  powers  of 
the  municipal  authorities  of  N,  they  are 
not  estopped  to  order  their  removal. 

Idem,        534 

5.  The  order  for  the  removal  of  the  steps 
of  C's  building  was  not  void  as  being  a 
partial  and  unjust  discrimination  ag'ainst 
him.  Idem,        5  4 

MUTUAL  A88URANCE  80CIETY  OF 
VIRGINIA. 

1.  M  leases  to  F  a  lot  in  Norfolk  for  ten 
vears,  renewable  every  tenf^^aXAvAntil  M 
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■hall  elect  to  take  the  bnildingrs  which  may 
be  put  npon  it,  aad  pay  for  them  at  valua- 
tion. F  builds,  and  then  M,  as  owner  of  the 
land,  and  F  as  owner  of  the  buildings,  join 
in  a  declaration  for  insurance  in  the  Mutual 
Assurance  Society  of  Virg^inia ;  which  was 
granted— HBI.D  : 

1.  The  land  is  not  insurable,  and  M  is 
not  liable  to  the  assurance  society  for  the 
quotas  on  the  insurance. 

Mut.  Assur.  Society  of  Va.  v.  Holt  A 
als.,  612 

2.  As  F  did  not  have  the  fee  in  the  land 
or  a  perpetual  lease,  and  M  may  take  the 
buildings  at  the  end  of  any  ten  years,  it 
seems  that  F  did  not  have  such  an  interest 
in  the  property  as  was  insurable  in  the 
Mutual  Assurance  Society,  according  tc 
its  coastitutjon.  Idem,  612 
2.  The  lease  and  buildings  having  bean 

sold  to  W,  and  he  dying,  one  of  his  nine 
children,  for  himself  and  his  co-heir^,  in- 
sured the  property  in  the  society  :  and  this 
eoatinued  until  1864,  when  it  was  insured  in 
other  insurance  companies — Hsld  : 

1.  By  insuring  in  other  insurance  com- 
panies without  complying  with  the  regu- 
lations of  the  assurance  society,  the  insur- 
ance in  that  society,  according  to  its 
express  rules,  became  null  aad  void.  And 
as  the  society  was  no  longer  liable  for  loss, 
the  assured  is  only  liable  for  the  quotas  due 
at  the  time  the  insurance  became  null  and 
void  ;  and  is  not  liable  for  any  quotas 
assessed  after  that  time.  Idem,        612 

NKGLIGENCE5. 

1.  For  what  negligence  a  railroad  com- 
pany will  be  liable  in  an  action  under 
882    the  statute,  Code  of  1873,  cb.  *145,  §  7, 
9,   by   the   administrator    of    a    party 
killed  on  a  railroad  train,  see  Railroad  Com- 
panies, No.  7,  8,  9,  10, 11,  and 

Bait.  &  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r,  431 

NBGOTIABLS:  NOTES. 
See  Promissory  Notes. 

NOTICE. 

1.  A  notice  to  correct  a  judgment  by  de- 
fault, or  to  quash  an  execution,  need  not  be 
in  writing.  All  that  is  required  is,  that 
there  should  be  reasonable  notice. 

Dillard  v,  Thornton,  392 

2.  It  is  too  late  to  make  an  objection  in  the 
appellate  court  that  the  notice  was  insuffi- 
cient, when  the  parties  appeared  and  made 
no  such  objection  in  the  court  below. 

Idem,        39X 

3.  What  is  not  sufficient  notice  of  protest 
of  a  negotiable  note  to  bind  the  endorser, 
see  Promissory  Notes,  No.  2,  3,  4.  and 

Bank  of  Old  Dominion  r.  McVeigh,    546 
McVeigh  &  al.  v.  Allen,  588 

OATHS. 

1,  The  act.  Code  of  1873,  ch.  159,  g  13,  au- 
tlKNrisos  the  clerk  ol  a  county  or  corporation 
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court,  when  an  application  is  made  to  him 
for  a  marriage  license,  to  require  evidence 
that  the  female  to  be  married  is  over  the  age 
of  twenty-one  years,  and  to  administer  an 
oath  to  the  person  giving  the  testimony. 
Maybush's  case,  857 

PARTIES  IN  EQUITY. 

1.  In  a  bill  by  a  mortgagor  out  of  possea- 

sion   against   the  heirs  of  the  mortgagee  ts 

redeem  the  mortgage,  the  personal  repreaent- 

ative  of  the  mortgagee  is  a  necessary  party. 

Suavely  v.  Pickle  &  als.,  27 

PARTNERS. 

1.  The  law  is  well  settled  that  one  partner 
is  not  entitled  to  claim  compensation  for  1.  a 
services  in  the  business,  without  a  special 
contract  for  such  compensation.  And  al- 
though one  partner  attended  almost  exclu- 
sively to  a  very  large  partnership  business, 
from  1844  to  1865,  there  having  been  no 
agreement  for  compensation  to  him,  he  is 
not,  under  the  circumstances,  entitled  to 
compensation. 

Forrer  v.  Forrer's  ez'ors  &  als.,  134 

2.  Partners  buy  a  tract  of  land  for  pan- 
nership  purposes,  and  it  is  conveyed  to  them. 
After  the  death  ^t  one  of  them,  it  is  Ascei- 
taiaed  that  the  title  to  one-lhird  of  the  land 
is  defectivf,  and  the  surviving  partner  pur- 
chases this  one-third  intere&t  and  takes  the 
conveyance  to  himself.  He  has  purchased 
for  the  joint  benefit  of  himself  and  the  heirs 
of  the  deceased  partner,  and  they  are  entitled 
to  claim  it  upon  paying  their  share  of  the 
expense  of  the  purchase.  This  principle  ap- 
plies equally  to  joint  tenants,  tenants  in 
common,  co-partners  and  all  others  having  a 
common  title  and  interest.  Idem,        134 

3.  When  partners  as  such  are  declired 
bankrupt,  their  property,  both  partnership 
and  individual,  is  to  be  adminiatered  under 
section  36  of  the  bankrupt  act  of  1867  in  the 
bankrupt  court ;  and  every  creditor,  whether 
individual  or  social,  must  prosecute  his  claim 
in  that  court. 

Lindsey  v,  Corkery  A  Milward  A 
als,  650 

4.  Where  a  partnership  is  dissolved  and  the 
individual  partners  are  declare. d  bankrupts 
in  different  bankrupt  courts  in  diflferent 
states,  eaoh  with  his  own  assignee,  and  in 
thbir  schedules  make  no  mention  of  partner- 
ship debts  due  to  them  or  by  them,  acrediior 
of  the  partuership  may  proceed  hi  a  state 
court  to  subject  the  partnership  effects  to  the 
payment  of  the  partnership  debts. 

Idem,        650 

5.  In  such  case  ene  creditor  of  a  partner- 
ship cannet  attach  the  partnership  effects  so 
as  to  obtain  a  preference  over  the  other  part- 
nership creditors ;  but  his  bill,  though  pro- 
ceeding only  for  his  own  debt,  may  be.  treated 
as  for  the  benefit  of  all  the  partnership  cred- 
itors, and  an  account  of  the  creditor's 

883    debts  and  the  partnership  ^efTects  may 

be  taken  and  the  effects  distribnVd 

among   the   creditors    who   establish    their 
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PAYMENTS. 

1.  When  payment  of  good  debt*  in  Confed- 
erate currency  will  be  held  to  be  invalid, 
and  the  debts  still  due,  see  Trnats  and 
Trustees,  No,  2  and  No.  3, 

Pilson,  trustee,  A  als.  v.  Bushonf 
A  als..  229 

Patterson  A  wife  A  als.  v,  Horsley, 
trustee,  &  als.,  263 

2.  When  payment  of  lefracy  in  Confederate 
money  wUl  be  no  discharge,  see  Legacies 
and  Legatees,  Ns.  2,  and 

Stark  A  als.  v.  Lipscomb,  322 

3.  When  payment  in  Confederate  money 
by  a  purchaser  at  a  judicial  sale,  valid,  sec 
Judicial  Sales,  No.  13,  and 

Dickinson's  adm'r  r.  Helms  A  als.,     462 

4.  As  t#  presumption  of  payment  of  a  bond 
from  lapse  of  time,  see  Beads,  No.  S,  6,  and 

Booker's  adm'r  v.  Booker's  rep.,  605 

PRRJURY. 

1.  A  party  may  not  be  con victed  of  suborn- 
ation of  perjury  when  the  principal  has 
been  tried  for  the  perjury  and  acquitted. 

Maybutth'scase,  857 

PETERSBURG    RAILROAD   COMPANY. 

1.  ihe  17th  section  of  the  charter  of  the 
Petersburg  Railroad  Company,  which  ex- 
empted the  property  of  the  company  from 
taxation,  has  been  repealed  by  the  act  of 
April  2d,  1853,  w)iich  united  it  with  the 
Grecnesville  aaJ  Roanoke  railroad  company; 
which  act  was  accepted  by  the  company,  and 
the  property  of  said  company  is  now  subject 
to  taxation. 

City  of  Petersburg  v.  Petersburg  R. 
R.  Co.  A  als.,  773 

PLEADING  AT  LAW. 

1.  In  an  action  of  trespass  on  the  case, 
counts  in  case  '^d  counts  in  trespass  vi  et 
a -mis  may  be  joined  in  the  declaration. 
Code  of  1873.  ch.  145,86. 

Womack  v.  Circle,  192 

2.  In  an  action  under  ch.  145,  §  7,  9,  Code 
of  1873.  it  is  not  necessary  to  aver  in  the 
declaration  for  whose  benefit  the  suit  is 
prosecuted.  

Bait.  A  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r,  431 
Matthew  v.  Warner's  adm'r,  570 

PLEADING  IN  EQUITY. 

1.  Where  a  bill  in  equity  seeks  relief  on 
one  subject  on  which  relief  may  be  given  in 
the  case,  and  seeks  relief  on  another  subject 
on  which  no  relief  can  be  given  in  the  case, 
the  court  will  consider  the  case  as  if  this  last 
part  of  the  bill  was  not  in  it ;  and  the  bill  is 
not  liable  to  demurrer  for  multifariousness. 
Snavely  v.  Harkrader  A  als.,  112 

PRACTICE  -  AT  COMMON  LAW. 

1.  Plaintiff  introduces  a  witness  who  is 
examined,  but  the  court,  after  hearing  the 


evidence,  excludes  it  without  objection  by  the 
plaintiff.     The  defendant  cannot  introduce 
evidence  to  rebut  the  evidence  so  excluded. 
Womack  v.  Circle,  192 

2.  The  court  is  not  bound,  on  the  motion 
of  one  of  the  parties,  to  inibtruct  the  jury 
generally  on  the  law  of  the  case. 

Idem,        192 

3.  Though  an  instruction  as  asked  is  nut 
correct,  yet  if  tiM  refusal  to  give  it,  without 
more,  may  mislead  the  jury,  the  court  should 
modify  it  &o  as  to  make  it  correct,  and  give 
it  as  modified.  ^  Idem,        192 

4.  On  Septmber  30th,  1867,  a  6ummons  in 
debt  on  a  single  bill  was  sued  out,  returnable 
to  the  succeeding  October  rules,  to  which 
rules  it  was  returned  executed  on  the  3d  of 
October ;  and  the  plaintitf  filed  his  declara- 
tion, and  the  defendant  not  appearing,  a  con- 
ditional judgment  was  entered  against  him, 
which  was  confirmed  at  the  succeeding  rules 
held  October  28,  1867;  and  final  judgment 
was  entered  agaiust  the  defendant  on  the  last 
day  of  the  aucceed  i  ng  term  of  the  circuit  court, 

which  was  October  31,  1867,  which  was 
884    less  than  one  month  after  *the  service 
of  process  on  the  defendant— Hbld  : 

1.  The  entry  of  final  judgment  against 
the  defendant  within  one  month  after  he 
was  served  with  process  was  erroneous. 
Code  1873,  ch.  166,  g  6. 

DUlard  v,  Thornton,  392 

2.  According  to  the  true  construction  of 
our  statntes,  where  less  than  one  month 
has  elapsed  between  the  service  of  process 
and  the  end  of  the  aucceeding  term,  fie 
conditional  judgment  will  become  final  at 
the  term  next  succeeding  the  expiration  of 
one  mouth  after  service  of  process. 

Idem,        392 

3.  The  aforesaid  judgment  of  Octot>er  31, 
1867,  having  been  aet  aside  in  the  court  be- 
low on  the  motion  of  the  defendant,  the 
court  should  have  reinstated  the  cause  upon 
the  docket,  with  liberty  to  the  defendant  to 
plead,  and  to  set  aside  the  office  judgment 
upon  the  usual  terms,  the  ft>aid  judgment 
to  become  final  in  case  of  his  failure  to  set 
it  aside.  Idem,        392 

4.  Where  under  such  a  judgment  a  fi.  fa. 
is  issued,  and  th<  re  is  a  proceeding  by  au^- 
geation  againat  persons  indebted  to  the 
defendant,  such  defendant  may,  upon 
proper  notice,  appear  in  such  proceeding 
and  have  the  judgment  vacated,  and  all 
proceedinga  thereuader  quashed. 

Idem,        392 

5.  A  notice  to  reverse  or  correct  a  judg- 
ment by  default,  or  to  quash  an  execution, 
need  not  be  in  writing.  All  that  is  requi- 
site is  tliat  there  shonid  be  reasonable  no- 
tice. Idem,        392 . 

6.  It  is  too  late  to  make  the  objection  in 
the  appellate  court  that  the  notice  was  in- 
sufficient, whf  n  the  parties  appeared  and 
made  no  such  objection  in  the  court  below. 

Idem,        392 

7.  The  court  bolow  having  vacated  the 
judgment  of  October  3ist,  If  37,  upon  a  mo* 
tion  of  the  defendant,  where  all  parties 
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appeared  bj  their  counsel,  if  had  no  jaria- 
diction  to  correct  its  action  in  tkat  re^^ard 
under  %  5,  ch.  177,  of  Code  of  1873  ;  but  the 
proper  remedy  was  by  appeal. 

Idem,        392 

5.  In  order  to  entitle  a  party  to  a  contin- 
uance on  the  ground  of  the  abaence  of  a  ma- 
terial witness*  it  is  necessary  for  him  to  show 
that  he  has  used  due  diligence  to  procure  the 
attendance  or  deposition  of  such  witness, 
and  upon  such  a  matter  the  appellate  court 
will  not  disturb  the  action  of  the  court  below, 
unless  siich  action  was  plainly  erroneous. 

Baltimore  A  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r,  413 
2datthew8  v.  Warner's  adm*r,  570 

6.  When  it  is  not  necessary  to  prove  plain- 
tiff  is  a  corporation,  see  Corporations,  No.  4, 
and 

Gillett  V,  The  American  Stove  and 
Hollow-ware  Co.,  565 

7.  Where  neither  party  requires  a  jury,  and 
the  whole  matter  of  law  and  fact  are  heard, 
and  determined  and  judgment  given  by  the 
c  mrt,  and  the  whole  evidence  is  certified  by 
the  court  in  the  bill  of  exceptions,  the  bil! 
must  be  regarded  as  a  demurrer  to  evidence. 

Backhouse's  ez'z  v,  Selden,  581 

PRACTICE— IN  CHANCSRY. 

1.  As  to  commissioners  to  sell  land,  how 
and  when  they  may  file  amended  or  addi- 
tional reports,  and  how  these  reports  in  ay  be 
treated,  see  Judicial  Sales,  No.  2,  3,  4,  and 

Crockett  v.  Sexton  A  als.,  46 

2.  For  the  mode  of  saving  objection  to  evi- 
dence on  the  trial  of  an  issue  devisint  vel 
uon,  see  Issues,  No.  1,  and 

Lamberts  r.  Cooper's  ez'or  A  als. ,        61 

3.  How  to  avoid  a  future  contest  with  a 
person  not  a  party  to  the  suit,  the  plaintiff 
may  proceed  in  his  case,  see  Judicial  Sales, 
No.  6,  and 

Robinson  v,  Shacklett,  99 

4.  For  removal  of  personal  estate  of  infants 
out  of  the  state,  see  Guardian  and  Ward,  No. 
5,  and 

Suavely  v,  Harkrader  A  als.,  112 

5.  When  a  personal  decree  may  be  made 
against  an  administrator  for  a  legacy  for 
which  his  intestate's  estate  is  responsible, 
see  Legacies  and  Legatees,  No.  2,  and 

Stark  A  als.  v,  Lipscomb,  322 

886        *6.  It  is  error  to  direct  an  inquiry  as 
to  the   action  of  an  administrator  de 
t>onis  non,  who  is  not  a  party  in  the  suit. 

Idem,        322 

7.  When  plaintiff  coming  into  equity  for 
an  injunction  and  relief,  should  not  be  re- 
quired to  confess  a  judgment  in  the  action 
at  law,  see  equity  Jurisdiction  and  Relief, 
No.  3,  and 

Staples  V,  Turner,  adm'r,  A  als.,  330 

8.  How  land  shall  be  resold  for  failure  of 
purchaser  to  pay  the  purchase  money,  see 
Judicial  Sales,  No.  11,  12,  and 

Long  A  al.  v.  Weller's  ez'or  A  als.,     347 


9.  When  though  original  bill  dismissed,  a 
cross- bill  may  be  proceeded  in,  and  the  qnet- 
tions  involved  decided,  see  Circuit  Court  o( 
Richmond,  No.  3,  and 

Ra gland  v.  Broadnaz  A  als.,  401 

10.  In  a  suit  for  the  sale  of  land  to  satisfy 
liens  upon  it,  th^re  was  an  order  for  an  ac- 
count of  the  liens  and  their  prioriti.s,  and  ii 
I860  the  account  was  returned  arranging  the 
debts  in  twenty-four  classes,  of  which  the  2d^ 
3d  and  13th  were  debts  reported  to  be  dne  to 
8.     In  1866,  the  report  was  confirmed,  and 
there  was  a  decree  for  tiie  sale  of  the  land, 
one-tenth  cash,  and  the  balance  at  one  aod 
two  years.     The  sale  was  made  t  j  J  and  cod* 
firmed,  and  J  directed  to  pay  the  money  to 
the  receiver.    In  1870.  T  filed  his  petition  is 
the  cause,  claiming  that  the  debts  mentioned 
in  said  2d,  3d  and  13th.  classes  were  his,  ac- 
qiired  in  1864,  and  asking  that  the  receiver 
might  l>e  required  to  report  how  much  of  the 
pur  chase  money  he  had  received,  and  what 
he  ihad  done  with  it ;  and  if  it  had  not  been 
pafd,  for  a  resale  of  the  land.    The  case  was 
reerred  to  the  commissioner,  and  J  appeared 
before  him,  claiming  that  said  debts  were 
his,  and  contesting   the  claim  of  T.     8  did 
not  claim  them— Hsld  : 

1.  That  it  was  competent  for  T,  thoagh 
r  ot  a  party  to  the  suit,  but  who  had  ac- 
quired subsequently  the  liens  of  one  who 
was  a  party,  by  petition  or  motion  to  re- 
quire a  report  from  the  receiver  showing 
the  amount  of  the  purchase  money  in  his 
hands,  and  to  have  it  applied  to  the  satis- 
faction of  the  liens  according  to  their  pri- 
orities, and  to  direct  a  resale  of  the  land 
for  the  balance  of  the  purchase  money  dne 
pursuant  to  the  decree  of  sale. 

Thornton  v.  Fairfaz  A  als.,  669 

2.  It  was  not  necessary  that  he  should 
have  proceeded  by  bill  for  that  purpose,  or 
to  have  made  the  purchaser  a  party  de- 
fendant to  his  petition,  or  to  have  required 
him  to  answer.  Idem,        6b9 

3.  If  S  had  disputed  the  claim  of  T,  then 
it  would  have  been  proper  for  T  to  have 
asserted  his  claim  by  supplemental  bill,  or 
by  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.  Idem,    .    669 

4.  Before  there  could  be  a  decree  for  a 
resale  of  the  property,  it  was  proper  and 
necessary  that  the  purchaser  should  have 
notice  of  the  proceeding.  The  approved 
practice  has  been  to  proceed  by  the  service 
of  a  rule  upon  the  purchaser,  to  show 
cause  why  the -lands  should  not  be  resold. 

Idem,        669 

5.  Though  no  rule  was  served  on  the 
purchaser  in  this  case,  he  had  notice  of  the 
proceeding,  and  came  forward  to  show 
cause  in  his  own  chosen  way.  There  was 
no  need,  therefore,  for  a  rule. 

Idem,       669 

6.  The  purchaser  might  have  moved  the 
court  for  leave  to  answer  the  petition  of  T; 
or  he  might  have  filed  a  supplemental  bill, 
or  an  original  bill  in  the  nature  of  a  sup- 
plemental bill,  and  putJthc  matteis  in  issue 
on  which  he  relied,  ^y  CjO«    W«nii       669 
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11'.  An  attorney  employed  in  a  cau«e  is  not 
a  competent  commissioner  to  take  an  ac- 
count in  the  cautte. 

Bowers'  adm*r  Z'.  Bowers  A  als.,  697 

'12.  When  a  bill  does  not  specify  errors  in 
the  accounts  of  a  trustee  regularly  settled  by 
the  county  court  and  confirmed,  but  only 
charKCs  generally  that  there  are  errors  in 
them,  the  court  will  not  direct  a  settlement 
of  the  accounts. 

Preston  v.  Stewart  A  als.,  289 

888      *PRINCIPAL  AND  AGENT. 

1.  When  an  agent  was  authorized  to 
collect  a  good  debt  in  Confederate  money, 
and  when  the  party  paying  agent  or  trustee 
will  be  held  to  be  liable  for  debts  paid  to  the 
agt  nt  or  trustee,  see  Trusts  and  Trustees 
No.  2  and  3,  si  * 

Pils  n,  trustee,  A  als.    v.  Bushong 

i:^  als.,  229 

Patteson  A  ewif  A  als.  v,  Horsley, 
trustee,         &a  263 

2.  When  a  trustee  is  also  agent,  and  may 
sell  property  encumbered  without  a  proceed- 
ing to  ascertain  en'  umbrances  and  ^x  pri- 
orities of  debts,  see  Trusts  and  Trustees,  No. 
4,  and 

Preson  v,  Stuart  &  als.,  239 

3.  A  contract  of  agency  made  between 
parties,  all  of  whom  are  sui  juris  capable  of 
contracting,  where  there  is  no  fiduciary-re- 
lation between  the  parties,  and  no  fraud  or 
mistake,  however  speculative  or  even  un- 
equal it  may  be,  is  legal  and  valid. 

Nielson  A  als.  v.  Bowman  A  als.,         732 

4.  But  after  the  agency  has  commenced, 
and  a  fiduciary  relation  has  been  established, 
a  modification  of  the  contract  at  the  instance 
of  the  agent,  and  for  his  benefit,  unless  at- 
tended by  the  utmost  good  faith  on  his  part, 
will  be  invalid  ;  and  any  misrepresentation 
by  the  agent  as  to  the  subject  of  the  agency, 
to  induce  the  principals  to  modify  the  con- 
tract in  his  favor,  or  any  undertaking  by  the 
agent  with  a  person  with  whom  he  is  dealing 
in  respect  to  thr.  subject  of  the  agency  to  get 
for  him  the  most  favorable  ternis  from  his 
principals,  is  bad  faith.  Idem,        732 

5.  Though  the  second  contract  is  illegal 
and  void,  the  first  is  valid ;  and  the  agency 
will  l>e  adjusted  according  to  its  terms. 

Idem,        732 

PROHIBITION. 

1.  For  the  doctrine  in  relation  to  prohibi- 
tion and  its  use,  see  the  opinion  of  Burks,  J., 
and  cases  cited  in  note. 

Hogan  V,  Guigon,  judge»  705 

Moll -p.  Same,  705 

PROMISSORY  NOTES. 

1.  Payment  of  a  note  made  by  partners  is 
received  by  an  agent  in  Confederate  cur- 
rency, upon  condition  that  if  the  principal 
refuses  to  receive  it,  it  is  to  be  returned ;  and 
a  receipt  is  endorsed  on  the  note  and  deliv- 
ered to  one  of  the  partners  The  principal 
declines  to  receive  it,  and  the  agent  returns 


the  currency  to  another  partner,  who  gives- 
the  partnership  promise  to  pay  the  amount 
of  the  note  in  the  new  issue  of  Confederate 
notes,  which  the  principal  was  willing  to  re- 
ceive, and  this  is  received  by  the  principal—- 
Hbz^d  ; 

1.  The  delivery  of  this  second  promise- 
and  its  reception  by  the  principal,  is  not  a 
discharge  of  the  note,  unless  it  was  so  in- 
tended and  agreed  by  the  principal ;  and 
this  must  be  clearly  shown  by  the  makers 
of  the  note. 

Lewis  A  al.  v,  Davisson's  ez*or,  216 

2.  The  delivery  of  the  note  by  the  agent 
to  one  of  the  partners,  and  its  cancellation 
and  possession  by  him,  will  not  prevent  an 
action  upon  it  by  the  principal. 

Idem,        216 

2.  In  an  action  by  a  bank  against  an  en- 
dorser of  negotiable  notes,  which  were  dis- 
counted in  Alexandria,  and  fell  due  during 
the  war,  when  the  endorser  was  within  the 
Confederate  lines,  to  prove  notice  of  protest 
to  the  endorser  within  a  reasonable  time 
after  the  war  ceased,  the  plaintiff  offered  in 
evidence  a  resolution  of  the  stockholders 
adopted  at  a  meeting  held  on  the  18th  of  July, 
1865,  at  which  the  endorser  was  present  at  a 
previous  period  of  the  meeting,  though  ltd  d 
not  appear  he  was  present  when  the  resolu- 
tion was  adopted,  by  which  these  notes  and 
others  paid  by  the  maker  at  a  branch  of  the 
plaintiff's  bank  within  the  Confederate 
lines,  are  declared  still  to  be  due  to  the  back 
— Hki*d  : 

1.  There  being  no  proof  that  the  endorser 
had  any  knowledge  of  the  resolution,  it 
was  not  due  notice  to  him  of  the  dishonor 
of  the  notes. 

Bank  of  Old  Dominion  v.  McVeigh,  546 

887        *2.  The  knowledge  of  non-payment 

of  a  protested  note  is  not  sufficient  to 

bind  the  endorser.     He  must  have  noti<  e 

that  he  is  looked  to  for  payment. 

Idem,        546 

3.  The  resolution  having  been  adopted 
July  18th.  ^865,  at  least  two  months  after 
communication  had  l>een  opened  l>etween 
the  bank  and  the  endorser,  it  was  not  in 
time,  if  it  had  been  sufficient  as  a  notice 

Idem,        546 

3.  In  an  action  against  an  accommodation 
endorser  of  a  negotiable  note,  the  fact  that 
the  endorser  resided  at  the  time  in  Alexan- 
dria, where  the  note  was  discounted,  and  l>e- 
fore  the  note  l>ecame  due  he  went  into  the 
Confederate  lines,  and  was  there  when  the 
note  was  protested,  and  at  the  time  of  such 
protest  he  had  no  known  agent  in  Alexan- 
dria to  receive  notice  of  the  dishonor  of  the 
note,  is  not  of  itself  sufficient  to  render  the 
endorser  liable. 

McVeigh  A  al.  v.  Allen,  588 

4.  And  in  such  a  case,  the  fact  that  t1  e  n- 
dorser  had  a  residence  in  Alexandria  at  tne 
time  the  note  was  protested,  and  that  a  writ- 
ten notice  of  said  protest  was  left  at  his  resi- 
dence, is  not  sufficient  to  render  the  endorser 
liable.  Idem,        588 

5.  In  such  a  case  the  plaintiff  having  pur- 
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chased  the  note  after  maturity  and  dishonor, 
by  purchase  at  a  sale  of  the  effects  of  a  bank 
which  had  discounted  it,  he  is  not  thereby 
prevented  from  recovering*  from  the  endorser 
the  whole  amount  of  the  note,  though  he  paid 
for  it  much  less  than  the  nominal  amount. 

Idem,        688 

PUBLIC  HIGHWAYS. 

1.  Streets  in  a  city  or  town  are  public 
highways,  and  the  authorities  of  the  city  or 
town  have  no  power  to  authorize  any  person 
to  place  a  permanent  obstruction  in  any  part 
of  such  street. 

Norfolk  City  v.  Chamberlaine,  534 

2.  Though  an  obstruction  has  been  placed 
in  a  street  by  the  consent  of  the  city  author- 
ities, these  authorities  may  afterwards  have 
it  removed.  Idem,        534 

3.  On  an  indictment  for  obstructing  a 
street  in  the  city  of  Manchester,  the  indict- 
ment is  the  appropriate  remedy  in  such  case; 
and  it  was  proper  in  the  court  to  refuse  to 
continue  the  case  until  the  question  of  the 
right  of  the  defendants  to  the  use  of  that 
part  of  the  street  occupied  by  them  could  be 
decided  in  a  chancery  suit  brought  by  them 
in  the  same  court  in  which  their  claim  was 
set  up. 

Taylor  A  als.  case,  780 

4.  The  report  of  a  case  in  a  printed  volume 
of  reports  of  decisions  of  the  court  of  appeals 
of  Virginia,  the  orig^inal  record  of  the  case 
having  been  destroyed,  held  admissible  evi- 
dence to  show  that  such  a  map  as  that  men- 
tioned in  the  report  as  Watkins'  map.  ac- 
tually existed,  and  was  in  the  papers  in  said 
cause ;  and  thereby  to  lay  a  foundation  for 
the  introduction,  as  further  evidence  in  the 
cause,  of  a  map  purporting  to  be  certified  as 
a  map  of  Manchester  by  the  clerk  of  the  su- 
perior court  of  chancery  of  the  Richmond 
district.  Idem,        780 

5.  Copies  of  two  maps  attached  to  two  deeds 
for  lots  in  Manchester,  recorded  in  the  c1erk*s 
office  of  C  hesterfield  county,  one  dated  Au- 
gust 10th,  1816,  and  the  other  January  3d,1847, 
held  to  be  admissible  for  the  purpose  of  as- 
certaining the  scale  and  verifying  the  map  of 
Manchester  certified  by  the  clerk  of  the  su- 
perior court  of  chancery  for  the  Richmond 
district,  which  had  been  previously  ad- 
mitted as  evidence;  but  for  this  purpose 
only.  Idem,        780 

6.  S.  Taylor,  under  whom  the  defendants 
claimed  the  house  and  lot,  was  a  member  of 
the  council  of  Manchester,  1865 — Hbi^d  : 
That  certain  proceedings  of  the  council  at 
that  time  when  he  was  present,  in  regard  to 
what  is  called  the  Percival  survey  of  the  said 
town,  were  admissible  in  evidence  for  the 
purpose  of  showing  said  S.  Taylor's  connec- 
tion with  said  survey.  Idem,        780 

7.  William  Byrd  having  laid  off  the  land 
comprised  within  certain  limits  of  the  town 
of  Manchester  into  lots  and  streets,  and 
made  a  map  of  the  town  so  laid  off,  showing 
the  lots  and  streets,  and  having  sold  lots  with 

r^^ference  to  said  map,  all  the  streets 

888    ^designated  on  said  map  were  thereby 

irrevocably  devoted  to  the  public ;  and 


the  public  have  a  right  to  have  the  streets, 
as  designated  on  that  map,  throughout  their 
entire  length  and  width,  thrown  open  forever, 
and  kept  free  from  any  and  all  encroach- 
ments and  obstructions.  Idem,        780 

8.  The  act  of  the  house  of  burg^esaes  passed 
November,  1769,  establishing  the  town  of 
Manchester  as  laid  off  into  lots  and  streets, 
was  an  acceptance  on  the  part  of  the  colony 
of  Virginia  of  the  streets  thus  dedicated  to 
the  public.  Idem,        780 

9.  The  streets  of  the  city  of  Manchester 
having  been  dedicated  to  the  public  by  Wil- 
liam Byrd,  when  he  laid  off  the  town,  and 
this  dedication  having  been  accepted  by  the 
act  of  the  house  of  burgesses  in  November, 
1769,  the  streets  are  public  highways  ;  and 
any  occupation  of  a  street,  or  a  part  of  a 
street  by  the  owner  of  an  adjoining  lot,  how- 
ever lODff  continued,  cannot  give  such  occu 
pant  a  right  to  hold  it,  or  bar  the  ri^ht  of 
the  public  to  the  use  of  the  street  to  its  full 
width  and  extent.  Idem,        780 

RAILROAD  COMPANIES. 

1.  Where  a  railroad  company  which  was 
incorporated  in  another  state,  leases  a  rail- 
road lying  in  this  state,  and  operates  the 
same  as  owner  thereof,  and  an  injury  occurs 
on  said  railroad,  the  person  having^  a  right 
of  action  for  such  injury,  may  sue  the  rail- 
road company  in  the  courts  of  this  state,  and 
such  company  has  no  rig^ht  to  remove  the 
suitf  to  the  federal  court. 

Bait.  A  Ohio  R.  R.  Co.   v,  Wight- 
man's  adm'r,  431 

2.  In  an  action  under  ch.  145,  §§  7,  9,  Code 
of  1873,  it  is  not  necessary  to  aver  in  the 
declaration  for  whose  benefit  the  snit  is 
prosecuted.  Idem,        431 

3.  In  such  an  action  against  a  railroad  cor- 
poration for  the  killing  of  a  person,  evidence 
is  admissible  to  show  the  condition  and  cir- 
cumstances of  the  family  of  the  deceased, 
his  business  qualifications,  the  condition  of 
his  health,  the  amount  he  was  realizing'  an- 
nually from  his  employments,  the  value  of 
his  services  to  his  family,  and  the  damage 
suffered  by  them  in  the  loss  of  his  care,  nur- 
ture and  instruction.  Idem,        431 

4.  In  such  an  action,  where  the  deceased 
has  left  a  wife  and  children,  the  jury,  in 
ascertaininflf  the  damages,  may  properly 
assess  the  same  with  reference  to  the  pecu- 
niary loss  sustained  by  the  wife  and  children 
—  first,  by  fixing  the  same  at  such  a  sum  as 
would  be  equal  to  the  probable  earning-s  of 
the  deceased  during  the  probable  period  of 
his  life  if  he  had  not  been  killed,  taking  into 
consideration  his  age,  business  capacity,  ex- 
perience, habits,  health,  energy  and  perse- 
verance ;  and  second,  by  adding  thereto  the 
value  of  his  services  in  the  attention  to  and 
superintendence  and  care  of  his  family,  and 
in  the  education  of  his  children,  whereof 
they  are  deprived  by  his  death. 

Idem,        431 

5.  Quasre  :  Whether  in  such  an  action  the 
jury,  in  ascertaining  the  damages,  are  lim- 
ited to  the  pecuniary  loss  sustained  by  the 
family  of  the  deceased ;  or^hether  they  may 
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coiiBider  the  physical  pain  of  the  deceased,  or 
the  mental  sufifering^  of  the  surviving^  family* 
or  the  loss  to  them  of  the  parent's  moral  and 
intellectual  train infif.  Idem,        431 

6.  In  such  an  action  It  is  not  competent  for 
the  defendant  to  show  that  the  deceased  held 
policies  of  insurance  on  his  life  for  the  benefit 
of  his  wife  and  children,  and  that  since  his 
death  the  amounts  called  for  by  such  policies 
have  been  paid  over  to  them.      Idem,        431 

7.  When  injury  or  damag'e  happens  to  a 
pafrsenfper  by  the  breakinf^  down  or  overturn- 
in|^  of  a  railroad  train,  or  thebreakin/^  down 
of  a  bridg'e,  or  wheel,  or  axle,  or  by  any  other 
accident  occurring:  on  the  road,  the  presump- 
tion prima  facie  is,  that  it  occurred  by  the 
neg-ligence  of  the  railroad  company  ;  and  the 
burden  of  proof  is  on  the  railroad  company 
to  establish  that  there  ha»  been  no  negli- 
gence whatever,  and  that  the  damage  has 
been  occasioned  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
could  not  prevent.  Idem,        431 

8.  The  law,  in   tenderness  to  human  life 

and  limbs,  holda  railroad  companies 
889    ^liable  for  the  slightest  negligence, 

and  compels  them  to  repel  by  satis- 
factory proofs,  every  imputation  of  such 
negligence.  When  carriers  undertake  to 
convey  passengers  by  the  powerful  but  dan- 
gerous agency  of  steam,  public  policy  and 
safety  require  that  thev  be  held  to  the  great- 
est possible  care  and  diligence.  Any  negli- 
gence or  default  in  such  case  will  make  such 
carriers  liable  in  damages  under  the  statute. 

Idem,        431 

9.  The  Baltimore  A  Ohio  railroad  company, 
as  a  common  carrier  of  passengers,  was 
bound  to  exercise  the  utmost  degree  of  dili- 
g-ence  and  care  in  safely  transporting  the 
intestate  of  the  plaintiff  on  his  journey. 

Idem,        431 

10.  The  slightest  neglect,  against  which 
human  prudence  and  foresight  might  have 
guarded,  and  by  which  his  death  may  have 
been  occasioned,  renders  such  company  liable 
in  damages  for  such  death.  Idem,        431 

11.  The  said  railroad  company  is  held  by 
the  law  to  the  utmost  care,  not  only  in  the 
management  of  its  trains  and  cars,  but  also 
in  the  structure  and  repair  and  care  of  the 
tracks  and  bridges,  and  all  other  arrange- 
ments necessary  to  the  safety  of  the  passen- 
gers. Idem,        431 

RAPE. 


1.  To  carnally  know  a  female  child  under 
twelve  years  of  age,  whether  with  or  without 
her  consent,  is  rape.        Givens'  case,        830 

2.  To  attempt  to  carnally  know  a  female 
child  under  twelve  years  of  age,  whether  with 
or  without  her  consent,  is  an  offence  em- 
b'-iced  in  the  statute.  Code  of  1873,  ch.  195, 
^10,  and  is  punishable  by  confinement  in 
th^  penitentiary  for  a  period  not  less  than 
one  nor  more  than  eighteen  years 

Idem.        830 

3.  The  statute  provHes  that  the  offence 
charged  may  be,  at  the  discretion  of  the  jury, 
punished  with  death  or  confinement  in  the 
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penitentiary.  This  is  a  death  penalty,  and 
the  attempt  to  do  the  act  forbid  is  embraced 
in  the  statute.  Code  of  1873,  ch.  195,  §  10. 

Idem,  830 
4.  In  a  prosecution  for  carnally  knowing  a 
female  child  under  twelve  years  of  age.  the 
jury  find  the  prisoner  not  guilty  of  the  act, 
but  guilty  of  the  attempt  to  commit  it.  The 
only  witness  as  to  the  act  was  the  child,  who 
was  proved  by  her  mother  to  be  between  ten 
and  eleven  years  old.  The  court  below  hav- 
ing refused  to  set  aside  the  verdict,  and  grant 
a  new  trial,  the  appellate  court  will  not  re- 
verse the  judgment. 

Idem,  830 
REMOVAL  OF  CAUSES. 

1.  Where  a  railroad  company  which  was 
incorporated  in  another  state  leases  a  rail- 
road lying  in  this  state,  and  operates  the 
sanie  as  owner  thereof,  and  an  injury  Occurs 
on  said  railroad,  the  person  having  the  fight 
of  action  for  such  injury  may  sue  the  ^il- 
road  company  in  the  courts  of  this  state ; 
and  such  company  has  no  right  to  remote 
the  suit  to  the  federal  court. 

Bait.   A  Ohio  R.  R.  Co.  v.  Wight- 
man's  admV,  431 

SETTLEMENTS. 

1.  When  a  settlement  by  a  husband  on  his 
wife  and  children  vesta  a  separate  life  estate 
in  the  wife,  see  Trusts  and  Trustees,  No.  1, 
and 

Leake,  trustee  v.  Benson  &  als.,  153 

2.  Marriage  is  a  valuable  consideration, 
sufificient  to  support  a  conveyance  of  prop- 
erty, even  against  creditors ;  and  in  such  a 
case  the  wife  is  deemed  a  purchaser  of  the 
property  settled  on  her  in  consideration  of 
the  marriage,  and  is  entitled  to  hold  it 
against  all  the  world. 

Herring  A  als.  v,  Wickham  and  wife 
and  als.,  628 

3.  However  much  a  man  may  be  indebted, 
an  ante-nuptial  settlement  made  by  him  in 
consideration  of  marriage,  is  good  against  all 
creditors,  unless  it  appears  the  intended  wife 
was  cognisant  of  the  fraud.  And  even 
though  it  conveys  his  whole  estate,  it  is  not 
simply  on  that  account  void  :  and  when  a 
settlement  is  made  in  contemplation  of  mar- 
riage, the  law  presumes  it  was  an  induce- 
ment to  it,  and  the  courts  cannot  assume  the 

contrary  to  be  the  fact.  Idem,  628 
890        *4.  The  fact  of  the  cohabitation  of 

the  I  arties  and  the  birth  of  children 
before  the  marriage  will  not  avoid,  the  con- 
veyance. Idem,  628 
5.  Coutts  r.  Greenhow,  2  Munf.  363,  exam- 
ined acd  followed.                         Idem,        628 

SHERIFFS. 


1.  A  debtor  is  taken  on  a  ca.  sa. ,  and  sur- 
renders his  interest  in  a  tract  of  land  on 
which  he  had  previously  given  a  deed  cf 
trust  to  secure  a  debt.  The  sheriff  pells  tl  e 
land  out  and  out.  The  sale  is  a  nullity,  and 
the  purchaser  acquires  no  right  to  it  by  his 
purchase. 

Suavely  v.  Pickle  A  als.^ 
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SHIP-BROKEK. 

1.  What  acts  do  not  constitnte  action  aa  a 

ship-broker,  so  as  to  require  a  license  as  such. 

Wooddy's  case,  837 

SLAVES. 

1.  The  emancipation  of  slaves  by  will, 
which  did  not  provide  for  or  direct  their  re- 
moval from  the  state,  was  valid. 

Simmerman  v,  Songer  A  als.,  9 

2.  Testator  gives  by  his  will  to  his  widow 
foar  slaves  by  name,  during  her  life  ;  and  he 
emancipates  them  at  her  death,  and  gives  to 
each  of  them  by  name  a  legacy.  The  widow 
lives  until  1875.  Though  the  slaves  were 
emancipated  by  the  results  of  the  war,  be- 
fore the  death  of  the  widow,  yet  the  legacies 
having  been  not  to  a  class,  but  to  the  legatees 
by  name,  they  are  entitled  to  the  legacies. 

Idem,       9 

SPECIFIC  EXECUTION. 
1.  In  a  case  for  specific  execution  of  a  con- 
tract for  the  sale  of  land,  though  it  appears 
that  the  price  contracted  to  be  given  for  the 
land  was  more  than  double  its  value,  yet  as 
the  purchaser  was  fully  c*)mpetent  to  con- 
tract, and  there  was  no  fiduciary  relation  be- 
tween him  and  the  vendor,  and  a  very  brief 
acquaintance,  and  the  purchaser  made  his 
own  examination  of  the  land,  though  it  was 
mostly  covered  by  snow  ;  in  the  absence  of 
all  fraudulent  representations  on  the  part  of 
the  vendor,  the  contract  will  be  enforced. 
White  &  wife  v,  McGannon  &  al.,       511 


STATUTES. 

1.  The  act,  Code  of  1873,  ch.  118,  ^  9,  as  to 
wills  revoked,  construed  in 

Rudisill's  ez'or  v.  Rodes  A  wife,  147 

2.  The  act.  Code  of  1873,  ch.  145,  g  6,  as  to 
counts  in  case  and  trespass,  construed  in 

Womack  v.  Circle.  192 

3.  The  act  of  April  2d,  1873,  Code  of  1873, 
ch.  173,  g  14,  in  relation  to  the  war  interest, 
construed  in 

Pretlow  V.  Bailey's  ez'z  A  als.,  212 

4.  The  act  of  March  5th,  1863,  acts  of  1862- 
63,  ch.  46,  p.  81,  in  relation  to  fiduciary  in- 
vestments, construed  in 

Crawford  v,  Shover  A  als. ,  69 

5.  The  act  of  congress  of  March  7th,  1867, 
ftg  32  and  33,  in  relation  to  the  debts  of  a 
tenkrupt,  commented  on  in 

Cromer  v.  Cromer's  adm'rs,  280 

6.  The  act.  Code  of  1849.  ch.  149,  g  9,  in  re- 
lation to  the  effect  of  a  charge  by  devise 
ttpon  real  estate,  upon  the  operation  of  the 
statute  of  limitations,  construed  in 

Johnston,  trustee,  Ac,  r.  Wilson's 
adm'rAals.,  379 

7.  The  act,  Code  of  1873,  ch.  166,  g  6,  in 
relation  to  judgments  by  default,  construed 
in  Dillard  v,  Thornton,        392 

8.  The  act,  Code  of  1873,  ch.  145,  gg  7  and 


1 9,  in   relation   to   actions   for  injories, 
strued  in. 

Bait.  A  Ohio  R.  R.  Co.  v.  Wight- 
man's  adm'r,  431 
Matthews  v,  Warner's  adm'r,  570 

9.  The  act,  Sess.  Acts  1869-70,  pp.  42,43, 
in  relation  to  the  jurisdiction  of  the  circuit 
court  of  the  city  of  Richmond  in  cases  in 
which  certain  officers  of  the  state  are  proper 
parties,  construed  in 

Raglaad  v.  Broadnaz  A  als.,  401 

891  *10.  The  act  Code  of  1860,  ch.  149,  ^ 
5  and  19,  in  relation  to  limitation  upon 
bonds,  construed  in 

Booker's  adm*r  v.  Booker's  rep.,  60S 

11.  The  act.  Code  of  1873,  ch.  167,  §  40.  in 
relation  to  suits  by  corporations,  construed  in 

^  Gillett  V.  American  Stove  A  Hollow- 
ware  Co.,  565 

12.  The  3d  ezception  to  the  1st  section  of 
article  zi  of  the  constitution  of  the  state, 
construed  in 

Commonwealth,  by,  Ac,  v.  Ford& 
als.,  683 

13.  A  statute  will  not  be  repealed  by  im- 
plication, unless  the  latter  statute  lb  so  in- 
consistent with  the  first  that  they  cannot 
stand  together,  or  the  latter  statute  embraces 
the  whole  subject  matter  of  the  firsts  See 
opinion  of  Burks,  J. 

Hogan  V.  Guigon,  judge,  705 

Moll  V.  Same,  70S 

14.  The  act.  Code  of  1873,  ch.  183,  §  3,  in 
relation  to  the  waiver  of  homestead  ezemp- 
tion,  held  not  unconstitutional  in 

Reed  A  als.  v.  Union  Bank  of  Win- 
chester A  als.,  719 

15.  The  act  of  April  2, 1853,  Sess.  AcU  of 
1852-53,  p.  142,  g  3,  in  relation  to  the  Peters- 
burg Railroad  Company,  construed  in 

City  of  Petersburg  v.  Petersburg  R. 
R.  Co.,  773 

16.  The  act.  Code  of  1873,  ch.  195,  g  9,  in 
relation  to  the  punishment  for  attempt  to 
commit  an  offense,  construed  in 

Givens*  case,  830 

17.  The  act  of  March  30th,  1877,  known  as 
the  Moffett  register  law,  construed  in 

Helfrick's  case,  844 

18.  The  act.  Code  of  1873,  ch.  159,  g  13,  in 
relation  to  the  administering  of  oaths  by 
clerks  of  courts,  construed  in 

May  bush's  case,  857 


SUBSTITUTION. 

1.  A  bond  on  which  the  principal  and 
surety  are  both  bound,  once  paid  by  the 
surety  in  the  lifetime  of  the  principal,  with- 
out assignment,  or  agreement  to  assign,  is 
forever  dead  as  a  security,  as  well  in  equity 
as  at  law.  There  can  be  no  substitution  in 
such  a  case. 

Cromer  v.  Cromer's  adm'rs,  280 

2.  A  surety  paying  a  jndgment  agalaat 

his  principal  and  himself  wiil  be  snbstiteted : 

qitized  bv  V 


648 


89  GRATT. 


VisGiNiA  Reports,  Annotated. 


INDEX 


to  the  lien   of  a  judgment  upon  land  in  the 
hands  of  a  bona  fide  purchaser. 

Eidson  V.  HufiF  A  al.,  338 

3.  A  surety  in  an  injunction  bond  for  the 
second  endorser  of  a  negotiable  note,  who 
Iras  been  compelled  to  pay  said  note,  is  enti- 
tled to  recourse  against  the  first  endorser  to 
recover  the  amount  so  paid. 

Chrisman's  adm'z  v.  Harman  8l 
al.,  494 

SURETIES. 

1.  A  contract  by  M,  the  obligee  in  a  bond, 
to  purchase  from  C,  the  principal  obligor, 
a  tract  of  land,  the  whole  purchase  money 
to  be  due  the  1st  of  September  next,  when 
possession  was  to  be  delivered,  with  the  privi- 
lege of  M  to  pay  off  all  liens  on  the  land,  and 
his  own  claim  to  be  taken  in  part  of  the  pur- 
chase money.  Before  the  1st  of  September 
M,  from  apprehension  that  C  will  go  or  be 
put  into  bankruptcy,  declines  to  take  the 
land  — Hbi,d  :  The  contract  did  not  bind  M 
not  to  sue  on  the  bond  until  the  Ist  of 
September,  nor  was  he  bound  under  the  cir- 
cumstances, to  carry  out  the  contract ;  and 
the  sureties  in  the  bond  are  not  released. 

Coffman  &  als.  v,  Moore's  ez'ors,    ^     244 

2.  A  bond  on  which  the  principal  and  surety 
are  b^th  bound,  once  paid  by  the  surety  in 
the  \  f  time  of  the  principal,  without  assign- 
ment by  the  creditor,  or  agreement  to  assign, 
is  forever  dead  as  a  security,  as  well  in 
equity  as  at  law.  There  can  be  no  subro- 
gation in  such  a  case. 

Cromer  v,  Cromer*8  adm*rs,  280 

3.  A  surety  paying  a  judgment  against  his 
principal  and  himself  will  be  substituted  to 
the  lien  of  the  judgment  upon  land  in  the 
hands  of  a  bona  fide  purchaser.  See  Judg- 
ments, No.  3,  and 

Eidson  v.  Huff  &  al.,  338 

4.  A   surety    in   an  injunction   bond    for 

the  second  endorser  of  a  negotiable 
892    *note,  who  has  been  compelled  to  pay 

said  note,  is  entitled  to  recourse  against 
the  first  endorser  to  recover  the  amount  so 
paid. 

Chrisman's  adm'z   v.   Harman   h, 

al.,  494 

5.  Such  surety  is  not  barred  from  such  re- 
course by  the  fact  that  in  a  suit  in  equity 
brought  by  the  holder  of  such  note  against 
the  maker  and  endorsers,  a  decree  was  ren- 
dered in  favor  of  the  first  endorser. 

Idem,        494 

6.  Nor  is  the  surety  barred  of  such  recourse 
by  the  fact,  that  in  another  suit  in  equity, 
brought  by  the  second  endorser,  to  establish 
the  liability  to  him  of  the  first  endorser,  the 
bill  was  dUmissed  upon  answer  and  demur- 
rer, there  being  set  out  several  causes  of  de- 
murrer, of  which  some  went  to  the  merits 
of  the  controversy  and  others  did  not,  and 
it  not  appearing  for  what  cause  the  bill  was 
dismissed.  Idem.        494 

7.  Sureties  of  a  collector  of  tazes  are  not 
entitled  to  a  homestead  ezemption  as  against 


the  commonwealth  for  the  amount  of  tazes 
for  which  their  principal  fails  to  account. 
Commonwealth  by,  Ac.,  v.  Ford  A. 
als.,  683 

TAXES  AND  TAXATION. 

1.  The  17th  section  of  the  charter  of  the 
Petersburg  R.  R.  Co.,  which  ezempted  the 
property  of  the  company  from  tazation,  has 
been  repealed  by  the  act  of  April  2d,  1853, 
which  united  it  with  the  Greenesville  and 
Roanoke  railroad  company  ;  which  act  was 
accepted  by  the  company  ;  and  the  property 
of  said  company  is  now  subject  to  tazation. 
City  of  Petersburg  v,  Petersburg  R. 
R.  Co   &  als.,  773 

TRESPASS  ON  THE  CASE. 

1.  In  an  action  of  trespass  on  the  case, 
counts  in  case  and  counts  in  trespass  vi  et 
armis  may  be  joined  in  the  declaration. 
Code  of  1873,  ch.  145,  §  6. 

Womack  v.  Circle,  192 

2.  In  an  action  on  the  case,  the  count, 
without  any  special  averments,  charges  that 
the  defendant  falsely  and  maliciously 
charged  that  the  plaintiff  attempted  to  bribe 
H  (a  negro  woman)  to  burn  the  wheat 
stacked  on  his  land— Hbi,d  :  The  statute. 
Code  of  1873,  ch.  188,  §  5,  makes  the  mali- 
cious burning  of  a  stack  of  wheat  a  felony. 
To  solicit  another  to  i  ommlt  a  felony,  though 
the  felony  may  be  not  afterwards  committed, 
is  a  misdemeanor  at  common  law,  indictable 
and  punishable ;  and  the  count  avers  a  good 
cause  of  action.  Idem,        192 

TRUSTS  AND  TRUSTEES. 

1.  By  deed  bearing  date  August  8,  1854,  A. 
in  consideration  of  his  affection  for  his  wife 
M,  and  of  his  children  born  or  to  be  born  of 
his  said  wife  M,  conveyed  to  L  all  his  prop- 
erty after  payment  of  the  debts  he  then 
owed,  **In  trust  for  the  benefit  of  my  wife 
and  children  aforesaid,  giving,  granting  and 
conveying  for  my  wife  an  estate  for  life,  and 
at  her  death  for  my  children  an  estate  in  fee 
simple,  the  whole  of  what  belongs  to  me 
over  and  above  my  just  debts  being  in  trubt 
conveyed  to  the  aforesaid  L«"  And  he 
directed  that  none  of  the  principal  of  the 
trust  property  should  be  ezpended  during  the 
life  of  his  wife,  unless  L  should  think  it 
necessary  for  the  support  of  his  wife  and 
children.  During  A's  life  he  executed  bonds 
in  which  his  wife  joined,  and  after  his  death 
she  gave  her  bonds  or  notes  for  debts  con- 
tracted by  her.  Upon  a  bill  by  these  credit- 
ors to  subject  the  life  estate  of  M  in  the  trust 
property — Hbld  :  M  took  a  life  estate  in  the 
property  which  may  l>e  subjected  to  satisfy 
the  debts  in  which  she  joined,  either  as 
surety  or  principal. 

Leake,  trustee,  v,  Benson  &  als.,         153 

2.  P,  as  trustee  of  L  and  wife,  would  have 
in  his  hands  about  $5,000,  coming  in  in 
1860-*61-*62  and  '63  ;  and  with  their  concur- 
rence he,  in  1860,  purchased  of  J,  asrent  of 
B's  heirs,  a  tract  of  land  for  about  $5,000, 
payable  one-fourth  in  caa|$^(^|the  balance 
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on  the  iat  of  September,  isei-'ei-'es. 
898    He  paid  the  c<i8h  payment  and  ^gave 

his  own  bonds  for  the  deferred  pay- 
ments, and  B's  heirs,  of  whom  there  were 
eleven,  conveyed  the  land  to  P  in  trust  for 
L,  and  wife.  Two  of  these  heirs  lived  in 
Indiana,  one  of  whom  was  paid  in  full  his 
share  of  the  purchase  money  in  the  springy 
of  1861.  At  that  time  M  and  P,  two  of  the 
heirs,  went  on  a  visit  to  Indiana,  and  before 
they  went  they  informed  J  they  would  re- 
turn in  the  fall,  and  instructed  him  to  collect 
the  money  due  them  in  September,  and  have 
it  readv  for  them.  He  did  collect  it,  but  they 
did  not  return  durinff  the  war.  J  objected  to 
receiving^  the  payment  of  the  bonds  due  in 
1862  and  1863  in  Confederate  currency,  but 
P  told  him  it  was  liable  to  confiscation,  and 
if  he  did  not  receive  it  he  would  have  it  con- 
fiscated. J  then  received  it  and  invested  it 
in  Confederate  bonds,  making^  no  use  of  the 
money  himself.  Upon  the  question  of  who 
should  b:;ar  the  loss  upon  the  three  bonds— 
Hbi^d  : 

1.  J  was  justified  by  the  direction  of  M 
and  P  in  receiving-  payment  of  the  bond 
due  in  1861,  and  they  must  bear  the  loss 
on  that  l>ond. 

Pilson,  trustee,  A  alt.  v,  Bushong 
A  als.,  229 

2.  J  having  been  induced  by  the  threat 
of  P  to  receive  payment  of  the  second  and 
third  bonds,  and  actiag  in  good  faith,  he 
is  not  to  be  held  liable  for  the  loss  on  these 
bonds.  Idem,        329 

3.  P  having  induced  J  to  receive  the  pay- 
ment of  these  two  bonds  by  his  threat  of 
having  the  debts  confiscated,  he  is  to  bear 
the  loss.  Idem,        229 

4.  P  having  made  the  put  chase  of  the 
land  and  given  his  own  bonds  for  the  de- 
ferred payments,  he  must  make  good  the 
loss  to  M  and  P  out  of  his  own  estate. 
Whatever  equity  he  may  have  as  against 
Li  and  wife,  must  l>e  adjusted  between 
them.  Idem,        229 

3.  In  1857,  M  conveyed  to  H,  with  other 
property,  $9,000  of  the  Virginia  and  Ten- 
nessee railroad  company  bonds,  secured  by 
mortgage  and  guaranteed,  by  the  city  of 
Lynchburg,  for  the  use  and  benefit  of  Mrs. 
M  and  her  husband  N  and  their  children,  in 
trust  :  1.  During  the  life  of  Mrs.  M  and  her 
husband  N  and  of  the  survivor  of  them,  the 
said  property  and  moaey  to  be  held  and  the 
income  thereof  applied  to  the  support  of 
them  and  the  survivor  of  them  and  their 
children  2.  At  the  death  of  the  survivor  the 
property  and  its  increase  to  be  divided  among 
the  issue  of  M  and  N  per  stirpes  3.  During 
the  life  of  M  any  of  the  property  may  be  ex- 
changed for  other  property  by  the  trustee, 
by  and  with  the  written  consent  of  M,  and 
after  her  death,  by  and  with  the  written 
consent  of  N.  In  1859,  H,  without  the  writ- 
ten consent  of  M,  sold  these  bonds  to  G  for 
$8,280,  for  which  G  gave  his  bond,  payable  in 
July,  1863,  and  interest  payable  semi-annual-. 


to  pay  it  in  Confederate  monej,  and  M  hav- 
ing given  her  written  consent,  H  accepted 
the  money  ;  and  P  having  been  in  1864  sub- 
stituted as  trustee,  H  transferred  the  money 
to  him.  Upon  a  bill  fikd  by  the  children  of 
M  and  N  against  H  and  G— Hbi,d  : 

1.  [Jnder  the  trusts  of  this  deed,  the 
property  could  only  be  sold  or  exchanged 
by  a  decree  of  a  court  of  equity,  or  witl 
the  written  consent  of  M  given  at  the  time, 
or  previous  to  the  sale  or  exchange. 

Patteson  &  wife  A  als.  v,  Horsley, 
trustee,  A  als.,  263 

2.  Even  the  written  consent  or  request 
of  M  would  not  be  sufificient  to  auihorize 
and  justify  a  sale  of  the  property  ;  but  the 
trustee  must  have  the  sanction  of  his  own 
judgment  in  it.  Idem,        263 

3.  The  bonds  being  a  permanent  invest- 
ment, well  secured,  and  paying  interest 
regularly  on  the  par  value,  it  was  a  breach 
of  trust  in  H  to  sell  them  and  take  a  bond 
having  only  four  years  to  run  ;  and  espe- 
cially to  se.l  them  without  the  written  con- 
sent of  M.  Idem,        263 

4.  As  G  knew,  or  might  have  known  if 
he  had  inquired,  that  H  was  committing  a 
breach  of  the  trust  in  the  sale  to  him  with- 
out the  written  consent  of  M,  and  he 

694    was  a  *party  to  that  act,  both  H  and 

G  are  liable  to  the  cestuis  qui  trust  for 

any  loss  which  accrued  to  the  trust  fund  by 

the  said  sale.  Idem,        263 

5.  Even  if  by  said  sale  the  bond  of  O  had 
become  a  part  of  the  trust  fund,  it  was  a 
breach  of  trust  in  H  to  receive  payment  of 
it  in  Confederate  money  in  July,  1863,  when 
it  had  depreciated  in  value  as  nine  to  one 
of  gold  ;  though  M  did  consent  in  writing 
to  receive  it ;  and  G  participated  in  a«ch 
breach  of  trust ;  and  they  are  jointly  liable 
to  indemnify  the  beneficiaries  in  the  deed 
against  all  loss  and  damage  sustained  by 
such  breach.  Idem,        263 

6.  H  and  G  are  chargeable  in  account 
with  said  beneficiaries,  with  the  price  of 
the  bonds  sold  by  H  to  G>  viz  :  $8,280,  with 
interest  thereon  from  the  date  of  said  ^le, 
payable  semi-annually,  subject  to  all  cred- 
its to  which  they,  the  said  H  and  G,  are 
properly  entitled  on  account  of  the  same. 

Idem,        263 

7.  In  the  settlement  of  the  trust  account 
H  is  to  be  credited  with  the  scaled  value  of 
the  Confederate  money  paid  by  him  to  P 
as  at  the  time  of  such  payment ;  and  P 
will  be  chargeable  in  his  trust  account  with 
that  amount.  Idem,        263 

^  8.  As  t>etween  H  and  G,  G  is  primarily 
liable  for  the  value  of  said  bonds,  except 
so  much  thereof,  or  of  his  bond  therefor,  as 
has  been  actually  paid  by  him  to  H  in  good 
money  ;  and  to  that  extent  G  is  entitled  to 
credit  in  his  account  with  H  ;  but  not  in 
the  account  of  said  H  and  G  with  the  bene- 
ficiaries of  the  trust  fund.  Idem,  263 
4.  P  conveys  to  G  a  large  amount  of  prop- 


ly,  and  a  deed  of  trust  on  the  land  to  secureit.    crty,  real  and  personal,  some  of  it  covered  by 
In  1863,  when  the  bond  fell  due,  G  proposed  I  prior  liens  to  secure  specific  debts,  other  part 
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of  it  an  undivided  interest,  with  full  power 
to  sell  when  and  how  G  shall  think  best,  and 
out  of  the  proceeds  of  the  trust  fund  to  pay 
the  debts  of  P,  which  are  very  numerous 
and  tome  of  them  large.  The  principle  that 
the  prior  liens  must  be  ascertained  and  the 
priorities  of  debts  fixed  before  sales  can  be 
made  by  a  trustee,  does  not  apply  to  the  case. 
G  is  the  agent  of  P,  as  well  as  trustee,  and  as 
P  could  sell  without  having  the  liens  ascer- 
tained and  the  priorities  fixed,  he  may  au- 
thorize G  to  do  so. 

Preston  v,  Stuart  &  als.,  289 

5.  A  charge  of  fraud  in  G  in  making  a  sale 
to  S,  in  which  S  participated,  must  be  clearly 
sustained  by  proof  to  authorize  the  setting 
aside  the  sale.  And  in  this  case  the  evidence 
fails  to  sustain  the  charge.  Idem,        289 

6.  Where  a  bill  does  not  specify  errors  in 
the  accounts  of  a  trustee  regularly  settled  by 
the  commissioner  of  the  couuty  court  and 
confirmed,  but  only  charges  generally  that 
there  are  errors  in  them,  the  court  will  not 
direct  a  re-settlement  of  the  accounts. 

Idem,        289 

7.  In  January,  1856,  by  deed  which  was 
duly  recorded,  T  and  wife  conveyed  to  D  a 
house  and  lot  in  trust  to  secure  W,  of  Phila- 
delphia, against  any  loss  or  damage  which 
he  might  sustain  by  his  acceptance  of  any 
drafts  or  bills  which  might  thereafter  be 
drawn  by  T  upon  W,  which  acceptances  W 
had  agreed  to  make  for  the  accommodation 
of  T.  W  accordingly,  from  the  date  of  the 
deed  to  January,  1861,  accepted  drafts  of  T 
to  a  large  amount,  and  T  was  indebted  to 
him  much  more  than  the  house  and  lot  was 
worth.  In  1871,  the  A.  Savings  Bank,  being 
the  holder  of  three  notes  of  T,  given  in  re- 
newal of  notes  which  were  due  before  the 
date  of  the  deed,  filed  a  bill  against  T  as  an 
absent  defendant,  to  attach  the  said  house 
and  lot,  insisting  that  the  deed  having  been 
given  for  future  advances,  was  null  and  void 
as  to  the  creditors  of  T— Hbi,d  : 

1.  Though  W.  was  under  no  liabilities  for 
T  when  the  deed  was  executed,  it  was  a 
valid  security  for  all  his  acceptances  for  T 
g  ven  before  some  other  creditor  had  ac- 
quired a  lien  on  the  house  and  lot. 

Alex.  Savings  Inst.  &  als.  v.  Thomas 
&  als.,  ^^ 

2.  The  Savings  Bank  had  no  lien  on  the 
house  and  lot  until  the  filing  of  its  bill. 

Idem,        483 

3.  Though  the  acceptances  were  in  the 
name  of  W.  &  Co.,  the  deed  is  a  valid  se- 
curity for  acceptances  by  W  in  that  name. 

Idem,        483 

896        *8.  By  what  conveyance  or  contract 

of  or  in   relation  to  property  held  by 

her  trustee,  a  feme  covert  is  not  bound.    See 

Husband  &  Wife,  No.  4,  5,  and 

Hawley  v,  Twyman,  trustee,  &  als.,  728 
9.  In  1851  R  was  appointed  trustee  in  a 
deed  for  R,  a  married  woman,  and  her  chil- 
dren, she  taking  for  her  life  and  they  in  re- 
mainder. In  1855  R  was  removed  and  T  ap- 
pointed in  his  place.     Of  the  trust  property 


there  was  S400  which  R  had  lent  to  a  firm  of 
which  his  brother  was  a  member,  and  R  di- 
rected W  to  settle  for  it  with  T.  W  trans- 
ferred to  T  the  bond  of  H,  and  received  from 
T  a  receipt  for  the  $400.  In  a  few  months 
after  H  died,  and  T  sued  his  administrator 
and  recovered  a  judgment ;  but  the  execu- 
tion upon  it  was  returned  **no  effects.*'  In 
1871.  B,  still  under  coverture,  by  her  next 
friend,  and  her  children,  sued  R  and  T  for  a 
settlement  of  their  accounts  as  trustees — 
HBI.D: 

1.  Both  R  and  T  were  guilty  of  a  breach 
of  trust  in  the  transfer  and  receipt  of  the 
bond  of  H.  and  are  liable  for  the  amount 
to  the  cestuis  que  trust. 

Rowe  V.  Bentley  &  als.,  756 

2.  The  statute  of  limitations  is  not  a  bar 
to  the  claim  as  to  either  of  the  trustees. 

Idem,        756 

?.  Under  the  circumstances— the  cover- 
ture of  B,  the  life  tenant,  the  suspension 
of  legal  proceedings  during  the  war  in  that 
county,  the  subsequent  stay  laws,  and  the 
ignorance  of  the  facts  by  the  cestuis  que 
trust— the  lapse  of  time  is  not  a  bar  to  the 
recovery  of  the  claim.  Idem,        756 

4.  A  decree  against  R  for  the  amount, 
leaving  him  to  assert  any  claim  he  may 
have  against  T,  is  nor  erroneous. 

Idem,        756 
USURY. 

1.  Where  a  bond  dated  in  Texas,  signed 
by  the  principal  obligor,  a  resident  of  Texas, 
and  by  two  sureties,  residents  of  Virginia, 
payable  to  a  resident  of  Virginia,  where  the 
drafts,  which  were  the  consideration  of  the 
bond,  were  sent  to  and  received  in  Texas, 
and  the  money  borrowed  used  in  Texas  by 
the  principal  obligor~HBi,D :  To  be  a  con- 
tract governed  by  the  laws  of  Texas,  and  not 
affected  by  the  laws  of  usury  in  Virginia. 
Backhouse's  ex*x  v.  Selden,  581 

WILLS. 

1.  The  intention  of  a  testator  is  not  to  be 
collected  from  any  isolated  clause,  but  from 
the  whole  will.  Nor  can  clear  and  unambig- 
uous provisions  in  one  part  of  the  instrument 
be  controlled  by  mere  inference  and  argu- 
ment from  general  or  ambiguous  provisions 
in  other  parts  of  the  instrument. 

Summerman  r.  Sanger  &  als.,  9 

2.  For  what  is  meant  by  the  phrase  ''undue 
influence,*'  see  the  opinion  of  Staples,  J. 

Idem,        9 

3.  The  attesting  witnesses  of  a  will  who 
are  introduced  to  prove  the  will  was  not 
properly  executed,  or  the  incapacity  of  the 
testator,  will  not  be  excluded  ;  but  their  evi- 
dence will  be  received  with  much  suspicion. 

Lambert's  v.  Cooper's  ex'or  &  als.,        61 

4.  Though  the  statute  requires  at  least  two 
witnesses  to  a  will,  it  may  be  proved  by  one 
of  them,  he  proving  the  attestation  of  the 
other.  Idem,        61 

5.  Where  a  will   which  revokes  a  former 

revo- 


will  U  destroyed  b,^  the  te^g^^^ 
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candi,  with  intention  that  the  former  will 
shall  be  hit  will,  but  he  does  not  re-ezecute 
it,  or  make  a  codicil  reyiving^  it,  though  be 
retains  it  nncancelled,  it  is  not  reviTed  by 
the  destruction  of  the  last  will. 

Rudisill's  ez'or  v.  Rodes  A  wife,  147 

WITNESSES. 

1.  Where  a  party  to  a  cause  is  examined  in 
his  own  behalf,  and  cross-ezamicjed  at 
length  by  the  other  pirty,  without  objection 
to  his  competency,  the  objection  cannot  be 
made  in  the  appellate  court. 

Neilson  &  als.  v.  Bowman  A  als.,         732 

2.  But  where  an  objection  to  the  compe> 

tency  of  a  party  as  a  witness  is  written 
896    at  the  commencement  of  the  *depo8i- 

tion,  the  objection  is  not  waived  by 
the  cross-examination.  Idem,        732 

WRONGFUL  ACTS,  NEGLECTS,  Ac. 

1.  When  a  railroad  company  is  liable  un- 
der the  act,  Code  of  1873,  ch.  145,  §  7,  9,  for 
its  wrongful  acts,  neglects  and  defaults,  see 


Railroad  Companies,  Na  2  to  11,  tnclusiTe> 
and 

Baltimore  A  Ohio  R.  R.  Ca  v.  WiRht- 
man*s  adm*r,  431 

2.  In  an  action  under  ch.  145,  {  7,  9,  Code 
of  1873,  to  recover  damages  for  the  death  of 
a  person,  caused  by  the  wrongful  act,  Ac,  of 
another,  it  is  not  necessary  to  aver  in  the 
declaration  for  whose  benefit  the  action  is 
brought.  Idem,        431 

Matthews  v.  Warner's  adm'r,  570 

3.  In  such  an  action  the  jury  in  assessing 
the  damages  are  not  confined  to  the  mere 
pecuniary  loss  and  injury,  but  may  give  such 
damages  as  to  them  **may  seem  fair  and 
just."  Idem,  570 

4.  Where  in  such  an  action  the  death  was 
caused  by  the  wrongful  act  of  the  defendant, 
it  is  no  defence  that  the  death  was  the  result 
of  the  misconduct  or  neglect  of  the  deceased; 
but  that  circumstance  may  affect  the  quan- 
tum of  damages.  Idem,       S7C> 
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